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RESOLUTION ADOPTED BY THE ASSEMBLY OF THE LEAGUE 
OF NATIONS AT ITS MEETING HELD ON MONDAY, 
SEPTEMBER 22ND, 1924 


The Assembly, 

Considering that the experience of five yearshas demonstrated the valuable 
services which the League of Nations can render towards rapidly meeting the 
legislative needs of international relations, and recalling particularly the 
important conventions already drawn up with respect to international 
conciliation, communications and transit, the simplification of Customs 
formalities, the recognition of arbitration clauses in commercial contracts, 
international labour legislation, the suppression of the traffic in women and 
children, the protection of minorities, as well as the recent resolutions con- 
cerning legal assistance for the poor; 

Desirous of increasing the contribution of the League of Nations to the - 
progressive codification of international law: 

Requests the Council: 

To convene a committee of experts, not merely possessing individually the 
required qualifications but also as a body representing the main forms of 
civilisation and the principal legal systems of the world. This committee, 
after eventually consulting the most authoritative organisations which have 
devoted themselves to the study of international law, and without tres- 
passing in any way upon the official initiative which may have been taken by 
particular States, shall have the duty: 


(1) To prepare a provisional list of the subjects of international law 
the regulation of which by international agreement would seem to be 
most desirable and realisable at the present moment; 

(2) After communication of the list by the Secretariat to the Govern- 
ments of States, whether Members of the League or not, for their opin- 
ion, to examine the replies received; and 

(3) To report to the Council on the questions which are sufficiently 
ripe and on the procedure which might be followed with a view to pre- 
paring eventually for conferences for their solution. 


COMPOSITION OF THE COMMITTEE OF EXPERTS APPOINTED 
BY THE COUNCIL OF THE LEAGUE OF NATIONS 


Chairman: 
M. HammarsKJÖLD (Sweden), Governor of the Province of Upsala. 
Vice-Chairman: 

Professor Drena (Italy), Professor of International Law at the University 
of Pavia; Member of the Conseil du Contentieux diplomatique at the 
Italian Ministry of Foreign Affairs. 

€ 


Members: 

Professor Brizrty! (Great Britain), Professor of International Law at the 
University of Oxford. 

Id. Fromacror (France), Legal Adviser to the Ministry of Foreign Affairs of 
the French Republic. 

Eis Excellency Dr. Gustavo GUERRERO (Salvador), Minister for Foreign 
Affairs of the Republic of Salvadcr; Representative of Salvador on the 
Council of the League of Nations. 

Zr. B. C. J. Loper (Netherlands), former Member of the Supreme Court of 
the Netherlands; Judge and late President of the Permanent Court of 
International Justice. 

‘Dr. BARBOSA DE MAGALHAES (Portugal), Professor of Law at the University 
of Lisbon; Barrister, former Minister of Foreign Affairs, Justice and 
Education. 

Fis Excellency Dr. Adalbert Mastwr? (Czechoslovakia), Czechoslovak 
Minister in Rome; President of the Czechoslovak Group of the Interna- 
tional Law Association. 

THs Excellency M. Marsupa (Japan), Coctor of Law; Japanese Ambassador 
in Rome. 

Sir Muhammad Rariqus (India), former Judge at the High Court of the 
United Provinces. 

Zæ. Szymon Runpstein (Poland), Barrister at the Court of Appeal at War- 
saw; Legal Adviser to the Ministry of Foreign Affairs. 

Prefessor Walther Scuiicxine (Germany), Professor at the University of 
Kiel. 

D>. José Léon Suarez? (Argentine), Dean of the Faefilty of Political Science 
at the University of Buenos Ayres. 

=rufessor Charles Du Visscupr? (Belgium), Professor in the Faculty of Law 
at the University of Ghent; Legal Adviser to the Belgian Ministry of 
Foreign Affairs. 

“=r. Wane Cuune-Hur (China), Deputy Judge of the Permanent Court of 
International Justice. 

r. George W. WickERSHAM (United Stażes of America), formerly Attorney- 
General of the United States; Member of the International Law Com- 
mittee of the American Bar Association; and President of the American 
Law Institute. 

2 Replaced at the third session of the Committee by Dr. Arnold D. McNar, University 
= at Cambridge; Reader in International Law in the University of London. 


4<M. Mastny, Suarez, De Visscher and Wang Chung-Hui were unable to be present at 
Ea ird session. 


THIRD SESSION OF THE COMMITTEE OF EXPERTS FOR THE 
PROGRESSIVE CODIFICATION OF INTERNATIONAL LAW * 


Letter Dated April 2nd, 1927, from the Chairman of the Committee to the 
Secretary-General, Reporting on the Work of the Third Session of the 
Committee, Held in March-April 1927, and Communicating to the 
Secretary-General Various Questionnaires and a Report for 
Transmission to Governments 


[Translation.] 

The Committee of Experts for the Progressive Codification of International 
Law, appointed by the Council of the League of Nations in execution of the 
Assembly’s resolution of September 22nd, 1924, was required, under its 
terms of reference: 


1. Toprepare a provisional list of the subjects of international law the 
regulation of which by international agreement would seem to be most 
desirable and realisable at the present moment; 

2. After communication of the list by the Secretariat to the Govern- 

- ments of States, whether Members of the League or not, for their 
opinion, to study the replies received; and 

3. To report to the Council on the questions which are sufficiently 
ripe and on the procedure which might be followed with a view to pre- 
paring eventually for conferences for their solution. 


In the course of its third session, held at Geneva from March 22nd to 
April 2nd, 1927, the Committee decided to submit to the Council four re- 
ports! on certain questions which appeared to be ‘‘sufficiently ripe” and 
“on the procedure which might be followed with a view to preparing even- 
tually for conferences for their solution,” and it further requested me to 
communicate to you the attached questionnaires,’ which it prepared at this 
session. 

These questionnaires are entitled: 


No. 8. Communication of Judicial and Extra-judicial Acts in Penal 
Matters. 

No. 9. Legal Position and Functions of Consuls. 

No. 10. Revision of the Classification of Diplomatic Agents. 

No. 11. Competence of the Courts in regard to Foreign States. 


* For documents originating in the first and second sessions of the Committee of Ex- 
perts, see Special Supplement to this JOURNAL, July, 1926. 

t Publications of the League of Nations. V. Legal. 1927. V. 5. 

1 See documents printed, infra, pp. 4-45. 

2 See documents printed, infra, pp. 46-132. 
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. This is the second communication of the kind made nader the Committee’s 
serms of reference. 

In accordance with these terms of reference, the Committee will be obliged 
i you will be so good as to request the various Governments to send to you, 
Jor transmission to the Committee, their opinion upon the question whether 
the regulation by international agreement of the subjects treated, both in 
their general aspects and as regards the specific points mentioned in the 
questionnaires, is desirable and realisable in the near future. 

When it has received the replies from the Governments, the Committee 
will examine them, with a view to reporting to the Council in accordance 
with its terms of reference. 

For the purpose of continuing its work, the Committee would be glad if 
she replies could be received by the Secretariat of the League of Nations 
before December 31st, 1927. Should a Government consider some of the 
subjects treated in the questionnaires to be more suitable for immediate 
consideration than others, the Committee would be happy to receive its 
replies upon such subjects without delay and in advance of the replies upon 
the other matters. 

In addition to the subjects mentioned in the above questionnaires, the 
Committee studied another question, namely, the effect of the most- 
favoured-nation clause. After consideration, the Committee came to the 
conclusion that this subject should not be included in the provisional list 
to be submitted to Governments. It desires, however, to communicate 
to them for their information the report of the Sub-Committee appointed 
to examine this subject. 

The Committee has submitted special reports to the Council on the 
questions of the nationality of commercial corporations and of the recogni- 
tion of the legal personality of foreign commercial cérporations.? 

Three questions have been carried over to the programme of the Commit- 
tee’s next session: 


1. The question of the application of the notion of prescription in 
international law; 

2. The question of the legal position of private non-profit-making 
international associations and of private international foundations; 

3. The question of conflicts of laws on domicile. 


Owing to various unforeseen circumstances, the question of conflict of 
laws concerning contracts for the sale of goods, which was referred for ex- 
amination to a Sub-Committee at the preceding session, has been deleted 
from the programme of the Committee. 

In a letter dated January 30th, 1926,5 I had the honour to inform you 

1 See document printed, infra, p. 133. 

2 See documents printed, infra, pp. 157 and 171. 

3 See document printed in Special Supplement to this Journax, July, 1926, p. 18. 
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that ‘other provisional lists’”—besides the questionnaires annexed to that 
letter—‘‘may subsequently be submitted by the Committee to Govern- 
ments.” Today the situation is somewhat different. It is true that by 
no means all the matters capable of solution by international conventions 
have been exhausted; indeed, they probably never will be exhausted. It is 
also true that, if the League of Nations ceased to interest itself in the codifica- 
tion of international law, the only effect would be that initiative and leader- 
ship in this matter would pass to some other quarter. Nevertheless, the 
Committee has felt that it should abstain from submitting fresh questions 
to Sub-Committees for examination. In the first place, it is only natural 
that the Committee—to avoid all risk of useless labour—should desire to 
wait and observe what action will be taken on its first proposals. Secondly, 
it must be recognised that the available resources will be fully occupied for 
some time in carrying out the work which the Committee already has in 
view. Lastly, it would seem—to judge from the initiative which is being 
taken in other quarters—that enthusiasm for codification is finding fresh 
channels which may prove more fruitful. It is rather for the regular organs 
of the League than for the Committee to decide what attitude should be 
adopted in this situation. At its next session, the Committee will be quite 
prepared to resume, if it appears desirable, the selection of new subjects 
to be referred to Sub-Committees for examination, and, also generally, to 
continue in its full extent the work which has been entrusted to it. 

I have the honour to request you, in the name of the Committee, to 
transmit these observations to the proper quarters. 

Geneva, April 2nd, 1927. , 

(Signed) Hj. L. HAMMARSKJÖLD, 
Chairman of the Committee of Experts. 


LEAGUE OF NATIONS 
Committee of Experts for the Progressive Codification of International Law 


3EPORT TO THE COUNCIL OF THE LEAGUE OF NATIONS ON 
THE QUESTIONS WHICH APPEAR RIPE FOR INTERNATIONAL 
REGULATION* 


(QUESTIONNAIRES Nos. 1 To 7) 
Adopted by the Committee at its Third Session, held in March-April, 1927 


The Committee, by its terms of reference, was required: 


(1) To. prepare a provisional list of the subjects of international law 
the regulation of which by international agreement would seem to be 
most desirable and realisable at the present moment; 

‘ (2) After communication of the list by the Secretariat to the Govern- 
ments of States, whether Members of the League or not, for their 
opinion, to examine the replies rezeived; and 

- (8) To report to the Council on the questions which are sufficiently 
ripe- -and on the procedure which might be followed with a view to pre- 
paring eventually for conferences for their solution. 


In accordance with these terms of reference, the Committee has addressed 
to all Governments, through the Secretary-General, a first series of question- 
naires on the following subjects: 

Nationality; Territorial Waters; Diplomatic Priviteges and Immunities; 
Responsibility of States for Damage cone in their Territories to the Person 
cr Property of Foreigners; Procedure for International Conferences and 
Procedure for the Conclusion and Drafting of Treaties; Piracy; Exploitation 
uf the Products of the Sea. 

All these questionnaires, copies of which are attached to the present report 
{Annex I),! indicated, by drafts of conventions or in some other manner, 
the extent to which in the opinion of the Committee the above questions 
Fènt themselves to regulation by international agreement. The Committee 
was at special pains to confine its enquiry to problems which it thought 
could be solved by means of conventions without encountering any obstacles 

_cf a political nature. 

The Committee is now in possession of a large number of replies sent by 
Governments to the questionnaires. The Committee has studied these 
replies in conformity with its terms of reference. 


* Publications of the League of Nations. V. Legal. 1927. V. 1. 
1 Printed in Special Supplement to this Journan, July, 1926. 
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This examination has only confirmed the Committee’s view that, generally: 
speaking, the above questions, within the limits indicated by the respevttive 
questionnaires, are now, in the words of the terms of reference, ‘‘sufficiently 
ripe.” 

The procedure which could be followed with respect to preparing eventu- 
ally for conferences for the solution of the questions will be the subject of 
a general report and of two special reports.1 

The Committee ventures to attach to the present report the replies 
received by it (Annex II)? together with analyses of these replies prepared 
by members of the Committee (Annex ITI).2 Further, the Committee 
places at the disposal of the Council its minutes, which contain material 
which may prove useful both in preparing for conferences and during the 
conferences themselves. 

Geneva, April 2nd, 1927. 

(Signed) Hj. L. HAMMARSKJÖLD, 
Chairman of the Committee of Experts. 


Annex I 


QUESTIONNAIRES ADOPTED BY THE COMMITTEE AT ITS 
SECOND SESSION, HELD IN JANUARY, 1926 


[Printed in Special Supplement to the AMERICAN JOURNAL OF INTERNATIONAL Law 
for July, 1926.] 


Annex IT 


REPLIES BY GOVERNMENTS TO THE QUESTIONNAIRES 
[Omitted from this Special Supplement because of their length:] - 


e Annex III 


ANALYSES OF REPLIES RECEIVED FROM GOVERNMENTS;TO 
QUESTIONNAIRES SUBMITTED BY MEMBERS OF THE ` 
COMMITTEE 


QUESTIONNAIRE No. 1.—NatTIONALITY 
ANALYSIS OF REPLIES SUBMITTED BY M. RUNDSTEIN 


The majority of the replies agree that the question of nationality is one 
suitable for immediate consideration. Naturally, the object in view is 
codification by stages, by the elimination of problems which might encounter 
political obstacles and by giving preference to the regulaticn of matters 
which are mainly of secondary importance. Generally speaking, there is 
approval of the view set out in the Committee’s report postulating the 
method of limited selection as that best adapted in statu quo hcdie. 

1See documents printed, infra, pp. 39, 48, and 44. 


2 Omitted from this Special Supplement. 
3 Printed, p. 5. 
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Nine countries are in favour of an immediate codification of questions 
relating to nationality, though they do not mention details. The first 
seven of the following countries have in principle accepted the views con- 
tained in the preliminary draft: l 


(1) Australia; 

(2) Brazil; 

(8) Bulgaria; 

(4) Czechoslovakia; 

(5) France (subject to > reservations i in regard to certain articles) ; 

(6) Poland; 

(7) Salvadori 

(8) Kingdom of the Serbs, Croats and Slovenes. 

(9) United States (which suggests that the details should be considered 
in any negotiations which ensue). 


TI 


Eleven countries,! while recognizing that the subject is suitable for codi- 
fication and that international regulation may ultimately be undertaken, 
consider that certain clauses in the preliminary draft are at variance with 
the provisions of their municipal law. 

Accordingly, these States, though rot opposed to codification, would have 
good grounds for -reservations in regard to particular provisions. The 
difficulty is in reality only apparent, since the preliminary draft may be 
modified and cannot be regarded as a “ne varietur” document. It is, 
therefore, reasonable to suppose that the States enumerated below should 
be included among the supporters of codification, especially as some of them 
are anxious to extend its scope by including problems not cael with in the 
preliminary draft. 


(1) Austria; 

(2) Cuba; 

(8) Estonia; 

(4) Finland; 

(5) Greece; 

(6) Japan (subject to further study, on which the competent author- 
ities are at present engaged); 

(7) Norway; 

(8) Roumania; 

(9) Spain; 

(10) Sweden; 

(11) Switzerland. 


1 Also Egypt, whose reply was received after the Committee’s session. 
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III 


Venezuela and Italy are the only countries which have given definitely 
negative replies. 

The British Empire and India do not consider that it would be possible to 
regulate questions of nationality as a whole by international agreement, or 
desirable at the present time to attempt to do so.1 On the other hand, 
these States consider that the special questions of dual nationality and state- 
lessness might be regulated forthwith. 


IV 


Finally, it should be noted that three countries take up a special point of 
view, namely: 

(1) Belgium, which considers that an agreement on questions of nationality 
is impracticable and that the only possible solution is the conclusion of 
bilateral conventions; 

(2) The Netherlands, which considers that codification by stages, though 
not easy, nevertheless appears to be possible, and takes tke view that an 
examination of the question should be postponed to allow o: its being dealt 
with at the Sixth and Seventh Hague Conferences; and 

(3) Italy, which, emphasising the difficulties arising out of conflicts of the 
jus sanguinis and the jus soli, favours rather the settlement through private 
treaties. 


V 


It should be added that the following countries have promised, to submit 
replies, which, however, have not yet been received: 


(1) Denmark; 

(2) Egypt; 

(8) Germany (which points out that the consideration of this question 
has not yet been completed) ; 

(4) Portugal. 


As you are aware, the Committee thought that Article 5 of the prelimi- 
nary draft could not be included among the matters capable of forming the 
subject at present of international regulation. I must, however, state that 
the Committee’s pessimistic view was not justified, for a number of States 
think that the provisions of Article 6 are acceptable and even desirable, 
(e.g., Roumania, Belgium, Switzerland, Austria—Sweden as regards para- 
graph 2 of Article 6 only). 


1 Also New Zealand, whose reply was received after the Committee’s session. 
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QUESTIONNAIRE No. 2.—TERRITORIAL’ WATERS 


ANALYSIS OF REPLIES SUBMITTED BY M. SCHUCKING 


I. States which admit the Possibility and Desirability of a Convention 
on this Question 


The following twenty-one States have replied affirmatively in principle: 

Germany.—‘ The German Government has examined the questionnaires 
c= the Committee of Experts for the Progressive Codification of Interna- 
tonal Law transmitted with your letter of March 22nd, 1926, with a view | 
to determining whether the regulation of the subjects treated therein is 
czsirable and realisable in the near future. The German Government 
emsiders that the following subjects cculd be so dealt with: 


“1, Territorial Waters. 


~~ 8 © a © © © © © » © © © © © © © 8 @© © © © © 2 © © © f$ 8 2 8 8 


“In the first place, as regards the question of Territorial Waters, the 
srman Government starts from the principle that the extent of the terri- 
serial sea should continue to be three nautical miles as at present. This is 
a=0 the view expressed by the Council of the Deutsche Gesellschaft fir 
¥elkerrecht in the resolution given in the Annex to the German reply. 
Ite German Government further accepts the remainder of this resolution, 
stich corresponds in all essential respects with the principles embodied in 
“ke draft convention of the Committee of Experts. The German Govern- 
zxnt accordingly considers that the draft in question provides a suitable- 
“basis for a first attempt to regulate by international agreement the question 
æi cerritorial'waters. Subject to a final statement of its views, the German 
Geavernment desires to draw attention to the remarks on certain points of 
detail in the draft which are given in the attached observations.” 

Australia.—"TI have the honour, by direction of the Prime Minister, to 
Torm you that the Commonwealth Government considers it desirable to 
=rceavour to secure the regulation by international agreement of all the 
=ukjects dealt with in the questionnairas which accompanied your letter, 
wiz: 

Paa tte Se cont Benin Sak oA gh aS Bie LR Teo a Soe aa 
“2. Territorial Waters. : 


“To what extent agreement is realisable can only be ascertained by a 
so-ference for the purpose of formulating rules which are generally accept- 
222, but it would appear to the Commonwealth Government that agree- 
xre-t on many points, if not on all, ought to be attainable. 


1 Xso Egypt and New Zealand, whose replies were received after the Committee’s session. 
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“The Commonwealth Government is of opinion that the subjects whieh 
might be selected for immediate consideration are: 


“ 1 
“2. Territorial Waters. 
{í 4 


Brazil.—“M. Schiicking’s draft, as revised by the Committee, realises a 
recommendation we made in 1911: 


“<It would be highly desirable to fix the zone of the jurisdictional 
sea by international agreement in such a way that States might, 
without conflict of sovereignty, supervise and police this area for the 
maintenance of order, the punishment of crime, the regulation of 
fishing, the prevention of contraband and the establishment of such 
general rules as may be deemed necessary for navigation and com- 
merce, without prejudice to the rights of international trade.’ 

“The questions selected as a commencement of the work of codi- 
fication are, in our opinion, capable of settlement, and their settlement 
would be desirable.” 


British Empire.—“I am directed by Secretary Sir Austen Chamberlain to 
inform you that His Majesty’s Government consider the amended draft 
convention on territorial waters a useful basis for future discussion.” 

Bulgaria.—‘In reply to your letter C. L. 25. 1926. V, I have the honour 
to inform you that, in the opinion of the Bulgarian Government, the regu- 
lation by international agreement of the subjects treated in the question- 
naires is desirable and realisable.”’ 

Cuba. There would be no difficulty either, in principle, in preparing a 
convention on territorial waters.” , 

Denmark.—“ The Danish Government is of opinion that a settlement of 
this question by international agreement is desirable and realisable in the 
near future. It regards the memorandum submitted by the Committee, 
with the draft convention attached, as an excellent piece of work which 
might very suitably form the basis of subsequent negotiations for an 
international convention on the subject.” 

Estonia —— The draft convention drawn up by the special Sub-Committee 
and amended by M. Schiicking appears to me to be deserving of Estonia’s 
adhesion.” 

United States of America. It is the view of the Government of the 
United States that international arrangements on the general subjects 
of: . . . (2) Territorial Waters ... would serve a useful purpose and 
would therefore be desirable, and that there would be no insuperable 
obstacles to the concluding of agreements on these general subjects. The 
Government of the United States is not prepared at this time to state 
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whether all the points mentioned in the questionnaires on the subjects 
referred to would yield to regulation by international agreement, nor 
does it desire to express an opinion regarding the desirability or possibility 
of regulating all the points by international agreement until it has had 
opportunity to make a more intensive study of them than it has as yet done. 
The details would seem to be proper matters for discussion in any negotia- _ 
tions which may ensue.’ 

Finland.—‘The Finnish Government is convinced that the questions 
relating to territorial waters should be considered as one of the most suitable 
branches for general regulation. At the same time, the practical need for 
unification in this branch is making itself felt more and more urgently in 
view of the multiplicity of the interests it affects in the lives of modern 
nations.” 

Greece.—“ In reply to your letter of March 22nd last, I have the honour to 
transmit to you herewith the observations of the Technical Commission 
set up to examine the points raised in the oe which accompanied 
your letter.. 

“The opinion of the Commission does not, in the main, differ from the 
conclusions reached by the Committee of Experts. 

“The Hellenic Government is of opinion that the settlement of these 
problems by means of international agreement would, in principle, be 
desirable. 

“Tt reserves the right, howéver, to define, enlarge or modify, if necessary, 
at the proper time and in the proper place, the opinions advanced by the 
above Commission. 

“The Technical Commission agrees with the Goninittes of Experts that 
it is necessary to solve by means of an international*’convention the problems 
connected with the rights of the riparian State within its territorial waters.” 

* India —“T am directed by the Secretary of State for India to inform you 
that the Government of India consider that the amended draft convention 
on Territorial Waters is a useful basis for future discussion.” 

Irish Free State—‘TI have the honour to inform you that the Government 
of the Irish Free State, having examined the Questionnaire and Draft Con- 
vention on Territorial Waters included therein, consider that it offers an 
acceptable basis for discussion of the subject by an international conference. 

Japan.—‘The Imperial Government considers that the reports on 
Questions ... 2,... referring to ..., territorial waters, ... re- 
spectively, might provide a satisfactory basis for discussion. It would 
observe, however, that these reports contain certain points which it could 
not approve in their present form, and would add that the competent 
Japanese authorities are, at present engaged in a very careful study of these 
problems.” 

Portugal.—“ Portugal has already E her point of view in Admiral 
Vicente de Almeida de Eça’s report, which was approved on July 28th, 1925, 
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by the Portuguese Permanent Commission of International Maritime Law, ` 
and in the observations recently made by the representatives of that Com- 

mission during the Conference of the International Law Association at Vienna. 

These views were also expressed in a detailed statement made by Dr. 

Barbosa de Magalhaes before the League of Nations Committee of Experts 

for the Progressive Codification of International Law. Portugal, while 

valuing the report of the Committee of Experts most highly, and being of 

opinion that it would be difficult to carry into effect any draft convention 

which did not conform to the usages and requirements of the different 

countries, .. .” 

(Opinion of the Permanent Commission on International Maritime Law, 
Lisbon.) 

Roumania.— The provisions of this draft Convention, which has been 
drawn up with such competence and skill by the distinguished Rapporteur, 
could be adopted by the Royal Government subject to the observations set 
out above.” 

Salvador —“ In the opinion of the Government of Salvador, the regulation 
by international agreement of these subjects, both in their general aspects 
and as regards the specific points studied in the relevant reports of the Sub- 
Committees, is desirable in the near future.” 

Kingdom of the Serbs, Croats and Slovenes.—‘The Royal Government 
considers that the questions proposed by the Committee should be codified.” 

Sweden.—'‘ The Swedish Government considers that the conclusion of an 
international convention on questions connected with territorial waters 
would be highly desirable. The vagueness of international law on certain 
points is obviously a source of much inconvenience. The proposed con- 
vention, moreover, neetl not necessarily constitute a schematic and uniform 
settlement of all these questions. On the contrary, we should endeavour 
to produce an international agreement so drafted as to take into proper 
account the acquired rights of and dissimilar conditions existing in the various 
countries. In any case, the Swedish Government considers that the oppor- 
tunity afforded the various Governments of expressing their views on the 
subject—so that the necessary conditions of an international settlement 
may be more clearly determined—is an excellent preparatory step.” 

Czechoslovakia.— Czechoslovakia’s interest in the codification of this 
branch of the law is practically confined to the general interest felt in the 
clarification and regulation of international relations as soon as possible and 
as far as practicable.” 

Venezuela.— This Ministry has given due consideration to these ques- 
tions, and has reached the conclusion that, in regard to the following sub- 
jects, there exists a body of principles that have definitely secured inter- 
national acceptance:—Territorial Waters, ... These questions would 
therefore seem to be sufficiently ripe to be considered by international 
conferences.” 
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„II. States which do not think that the Conclusion of a Convention is either 
Possible or Opportune 


These are the following three States: 

France.—“ On the other hand, the French Government thinks that an 
agreement on Question 2, . . .: Territorial Waters, . . . would be prema- 
ture or else would be hardly practicable. 

“The regulation of the question of territorial waters is conditioned in the 
different States by such diverse requirements, due to the geographical, 
economic and political factors involved, that it would be difficult to regulate 
in a uniform manner. It has often been proposed to draw up general regu- 
lations with regard to territorial waters, and it has never yet been found 
possible to give practical effect to this proposal. It seems likely that in 
' future difficulties will be encountered similar to those which have prevented 
success in the past.” 

Ttaly.—“ We are of opinion that, in this question also, it will be difficult to 
secure general international agreement on account of the widely different 
geographical, economic and political circumstances in the various countries, 
their divergent needs in the matter of defence and the fact that the require- 
ments of countries which have an ocean seaboard are dissimilar from those of 
countries whose shores are washed by inland seas. The insuperable difficul- 
ties which similar efforts have encountered in the past are bound to re-occur 
in the near future and frustrate all attempts to formulate uniform rules for 
this branch of the law.” 

Poland.—‘‘ With reference to the question of territorial waters, the Gov- 
ernment holds that this problem cannot, as a whole, yet form the subject of 
codification, opinion being still so divided as to the extent of the ‘territorial 
sea’ and the rights of riparian States over waters situated outside that zone. 
On the other hand, problems relating to jurisdiction in the matter of com- 
mercial ships in maritime ports do not, from the point of view of codification, 
raise any serious difficulty, and they might thus be solved on a uniform 
basis.” 


TII. States whose Replies are neither definitely Affirmative nor Negative 


These are the following two States: 

Norway. The Norwegian Government considers it highly important and 
desirable that international law, the relative vagueness of which in this mat- 
ser has caused many difficulties in international relations, should be clarified 
and defined as far as possible. It feels, however, that the reasons which can 
be adduced in favour of such action vary so considerably from country to 
country that it is difficult for a State to reply separately and definitely to the 
main questions until sufficient data have been obtained regarding the prac- 
tice followed in other countries and the light in which they regard their own 
territorial waters. In the opinion of the Norwegian Government, the 
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questionnaire is a first preliminary step towards international agreement on 
these questions.” 

Netherlands.—“ Territorial waters also constitute a problem which it would 
be difficult apparently, in the present state of law, to settle at once and in 
toto. Her Majesty’s Government feels, however, that in this case also an 
international conference would be useful even if it did nothing more than 
define the questions on which agreement seemed possible. It would, how- 
ever, be highly desirable, before the conference met, to set up a preparatory 
committee which would clear the ground and define the precise scope of the 
~ conference’s work.” 


IV. States which refrain from proposing any Solution or which have 
abstained from replying 


These are the following three States: 

Austria.— As Austria is not a maritime Power, the Federal Government 
refrains from giving any opinion on the questions dealt with in Question- 
naire 2 (Territorial Waters)... .” 

Spain.—‘‘ Among the fundamental principles laid down in this question- 
naire is one fixing the area of the territorial . . . sea at three marine miles. 
This is contrary to Spanish law. . . .” 

Switzerland.—“ We shall duly communicate to you as soon as possible the 
observations which the Federal authorities may have to offer regarding 
Questionnaires 3, 4 and 5. As regards the other questionnaires, we have 
noted their contents with interest, but, as the problems with which they deal 
are of only very indirect concern to our country, the Swiss Government, at 
least for the present, does not feel itself called upon to express any views 
concerning them.” 


QUESTIONNAIRE No. 3.—DipLomaTic PRIVILEGES AND IMMUNITIES 
ANALYSIS OF REPLIES SUBMITTED TO THE COMMITTEE VERBALLY BY M, DIENA 


(Extract from the Minutes of the Seventh Meeting of the Third Session, March 
26th, 1927) 


Professor Drena was glad to note that the replies to the questionnaire No. 3 
were very favourable and almost unanimous. Accordingly, the conclusion 
could at once be drawn that the question was capable of forming the subject 
of an international conference. There was only one exception, namely, the 
British Government, which had replied in somewhat discouraging terms. 
The Indian Government had replied in identical terms. 

It was not for the Rapporteur to criticise those replies. This would be a 
great error. He could not, however, help hoping that the British Govern- 
ment’s reply was not final. 

The Australian Government had replied in a sense favourable to the solu- 
tion of the question by an international conference. Now, Australia was 
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entitled to take part in an international conference on her own account, and 
to assume obligations by adhering to a convention, even though the British 
Government did' not. For the moment, however, Australia had no diplo- 
matic representatives. This situation might be modified in the future. 
Her interests had been hitherto safeguarded by the British diplomatic 
agents, but, if the Australian Government were to take part in an inter- 
national conference at which the British Government was not represented, 
and supposing that a convention was concluded on the subject of diplomatic 
immunities and privileges, the diplomatic agents in Great Britain who rep- 
resented coincidentally Great Britain and Australia would accordingly be in 
possession of different prerogatives according to whether they represented the 
one or the other of these countries. Diplomatic prerogatives related at once 
to the public and private life of the agent. It was difficult to imagine such a 
situation as this. It should, on the other hand, be pointed out that, in the 
matter of diplomatic privileges, Great Britain often conferred more than she 
obtained, and that it could not accordingly be in her interest that such a 
situation should be permanent. 

Hence the reply from the Australian Government, like that from the 
United States Government, might ke considered as favourable in principle. 


Favourable Replies: + 

The great majority of the replies were favourable to the convening of an 
international conference on the matter in hand. Certain Governments had 
even discussed the question with great care and in detail. Among these 
might be mentioned Germany, Estonia and Switzerland, which in their re- 
plies had provided extremely valuable information upon the legislation in 
force in their countries. 

Germany, Austria, Belgium, Brazil, and Giba had given evidence of their 
good will in this question. Denmark acquiesced in the summoning of a 
conference, and proposed that a detailed questionnaire should be prepared in 
which the Governments would be invited to define their views on the question. 

Estonia had also sent many detailed suggestions. 

Finland, too, was favourable. 

The French reply was in point of form somewhat less encouraging, but it 
might be inferred that France would consent to take part in a conference. 

Bulgaria, Greece, and Japan also were favourable, although Japan had 
made reservations with regard to certain points in the draft. 

Norway, while favourable, reserved the right to submit further suggestions 
later. 

The Netherlands Government did not think that a conference was urgently 
required, but would consent.to attend one if called. 

Poland was favourable to the Conference, but foresaw certain Fienie 
in the matter of fiscal immunity. : 


1 Also Egypt, whose reply was received after the Committee’s Session. 
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Roumania was prepared to take part in an international conference, arid 
suggested certain restrictions to diplomatic privileges. Special attention 
was called to the difficulty experienced as a result of diplomatic immunities 
by tradesmen, bankers, landowners and householders in securing their rights. 

Switzerland accepted the proposal and made a large number of suggestions. 

The replies received from Czechoslovakia, Salvador, the Kingdom of the 
Serbs, Croats and Slovenes, Sweden, and Venezuela were also favourable. 

To sum up, twenty-two ! States were explicitly in favour of summoning a 
conference; two others, the United States and Australia, were favourable in 
principle, while the British Empire and India were opposed The great 
majority of States which had replied to the questionnaire thought that the 
subject of diplomatic privileges and immunities merited examination by an 
international conference. 


QUESTIONNAIRE No. 4.—RESPONSIBILITY OF STATES 
ANALYSIS OF REPLIES SUBMITTED BY M. GUERRERO 


I. States that admit the Possibility and Desirability of a Convention on the 
Question 


A. The following twenty-three States replied affirmatively and without 
reservations? 

Germany.— The German Government has examined the questionnaires 
of the Committee of Experts for the Progressive Codification of Interna- 
tional Law transmitted with your letter of March 22nd, 1926, with a view to 
determining whether the regulation of the subjects treated therein is desirable 
and realisable in the near future. The German Government considers that 
the following subjects could be so dealt with: 


“3. Responsibility of States for Damage done in their Territories to 
the Person or Property of Foreigners.” 


Argentine—“ With reference to your book, La Responsabilidad Inter- 
nacional, which you were good enough to send me, I am pleased to inform 
you that the Ministry of Foreign Affairs, in acknowledging receipt of the 
copy, which I forwarded in due course, declares that it would view with 
satisfaction the regulation of this question.” 

Australia—T have the honour, by direction of the Prime Minister, to 
inform you that the Commonwealth Government considers it desirable to 
endeavour to secure the regulation by international agreement of all the 


1 The replies from Egypt and Italy, received after the date of Professor Diena’s statement, 
were also favourable. ’ 
2 Also New Zealand and Haiti whose replies were received after the Committee’s session. 
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subjects dealt with in the questionnaires which accompanied your letter, 
viz.: 


“4, Responsibility of States in respect of Injury caused in their Terri- 
tory to the Person or Property of Foreigners; 


“To what extent agreement is realisable can only be ascertained by a 
conference for the purpose of formulating rules which are generally accept- 
able, but it would appear to the Commonwealth Government that agree- 
ment on many points, if not on all, ought to be attainable. 

“The Commonwealth Government is of opinion that the subjects which 
might be selected for immediate consideration are: 


rks “Se dt, iy eraa Play 1b. Uh nee O66, SeXy Wels ae iia ie Bite ‘ ; 
“4, Responsibility of States in respect of Injuries to Foreigners.”” 


Belgium.—‘ In continuation of my letter of October 20th, 1926, in which I 
replied to the questionnaire on nationality prepared by the Committee of 
Experts for the Progressive Codification of International Law, I have the 
honour to’ inform ‘you that the Belgian Government considers that the 
settlement by international agreement of the following subjects of inter- 
national law would also be desirable and realisable at no very distant date. 


Che ch tote ad Sh whe Sav ete. gh AE A ee GP ee es a 

“2. Responsibility of States for Damage done in their Territory to the 
Person and Property of Foreigners (particular attention should be 
devoted to defining the grounds on which such responsibility 
rests to the specifying of the cases in which it is incurred) ; and to 
the setilement of disputes which may arise between two States on 
account of damage done to foreigners in the territory of one of them.” 


Brazil. The questions selected as a commencement of the work of codi- 
fication are, in our opinion, capable of settlement, and their settlement would 
be desirable. 

“Responsibility of the State for Injury suffered by Foreigners in its Terri- 
zory.—M. Guerrero’s conclusions, which have been accepted by the Commit- 
see, are excellent on account of the principle they emphasise, namely, that it 
zs the illegal act itself which in international relations creates responsibility, 
apart from any question of intention.” 
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British Empire—In reply to the enquiry contained in your letter (C.-L. 
25. 1926. V) of March 22nd last in regard to the report of the Committee for 
the Codification of International Law on the subject of the responsibility of 
States in respect of injury caused in their territory to the person or property 
of foreigners, I am directed by Secretary Sir Austen Chamberlain to inform 
you that His Majesty’s Government consider that this is a subject of inter- 
national law whose regulation, by international agreement, it might be 
desirable to attempt.” f 

Bulgaria.—“ In reply to your letter C. L. 25. 1926, I have the honour to 
inform you that, in the opinion of the Bulgarian Government, the regulation 
by international agreement of the subjects treated in the questionnaires is 
desirakle and realisable.” 

Chile. —“ I am directed by my Government to inform you that it has first 
of all examined Questionnaire No. 4 concerning the responsibility of States 
for damage done in their territory to the person or property of foreigners. 
My Government is not yet in a position to forward its replies to the other 
questions, but instructs me meanwhile to communicate to you the following 
reply to Questionnaire No. 4, with the request that you will be good enough 
to transmit it to the Committee of Experts. 

“The American doctrine has always been to restrict diplomatic disputes as 
far as possible, and, since the Fifth Pan-American Conference, conciliation 
has, in practice, been an essential part of American procedure in interna- 
tional affairs. The Chilean Government, therefore, accepts the conclusions 
of the report of His Excellency M. Guerrero on the responsibilities of States 
for damage done in their territories to the person or property of foreigners, 
with the following explanatory remarks. .. .” 

Spain.—“In general, we consider the conclusions in Part VI of the report 
to be excellent, particularly those in No. 6, ‘Legal Protection,’ and 7, ‘Denial 
of Justice.’ Spanish law accords legal protection on a very liberal scale ahd 
the law of civil procedure lays down that civil actions in Spanish territory, 
between Spaniards, between foreigners, or between Spaniards and foreigners, 
shall fall exclusively within the ordinary jurisdiction of the courts. As re- 
gards denial of justice, Article 27 of the Civil Code extends to foreigners the 
rights which the civil laws accord to Spaniards, with the exception of the 
provisions of Article 2 of the Spanish Constitution.” 

Estonia.—“ The principles laid down in the report concerning this question 
appear to me entirely suitable as the basis of an international convention.” 

United States of America.—It is the view of the Government of the 
United States that international arrangements on the general subjects of: (1) 
Nationality; (2) Territorial Waters; (3) Diplomatic Privileges and Immuni- 
ties; (4) Responsibility of States in respect to Injury caused in their Terri- 
tory to the Person or Property of Foreigners, which are the first four subjects 
mentioned in the communication of the Secretary-General, would serve a 
useful purpose and would therefore be desirable, and that there would be no 
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insuperable obstacles to the concluding of agreements on these general 
subjects.” 

Finland.— Tf, in regard to the subject dealt with in Questionnaire No. 4, 
emphasis is laid on the term damage, the legislative acts of the State may in- 
deed, as the report assumes, remain outside the limits of the responsibility of 
States as contemplated in the questionnaire. 

‘í Nevertheless, if we leave out of account the question whether according 
to domestic law a measure has been rightly or wrongly taken by the public 
authorities, we may be justified in speaking of the damage done to foreigners . 
even in cases in which the acts of the State that cause this damage come within 
the province ‘of its legislative functions. According to international law, 
should acts of expropriation in the widest sense of the term, t.e., acts which 
infringe an acquired right or render a definitively established situation sub- 
ject to the effects of a law with retroactive force, be applied indiscriminately 
to foreigners or do they involve the obligation of paying full compensation to - 
foreigners suffering from the consequences of such acts? The problem is one 
of tremendous importance and raises questions of great difficulty. This is 
sufficiently proved by cases such as the agrarian reforms in several countries, 
the ‘Aufwertung’ legislation in Germany, etc., not to speak of the radical: 

‘nationalisation’ of private property carried out in Russia under the Bol- 
. shevik régime. 

“Until recent times, writers have maintained with remarkable unanimity 
that the State is obliged to pay compensation for damage caused by measures 
of this kind—in other words, the State becomes responsible for damage 
caused by such legislative acts, so that the State becomes guilty of a breach 
of international law if it refuses to grant full compensation to foreigners whose 
interests are affected by a law of the category in question. 

“It is only under the influence of a legislation more or less incompatible 
with these principles that certain authors have begun to question the duty of 
a State to accord foreigners more favourable treatment in this respect than 
its own citizens. Be that as it may, this is an extremely important question - 
which deserves to be studied with the greatest care.” 

Greece.—-‘‘The Hellenic Government is of opinion that the settlement of 
these problems by means of international agreement would, in principle, be 
desirable,” 

India.—‘‘T am directed by the Secretary of State for India to inform you 
that the Government of India consider that the responsibility of States in 
respect of injury caused in their territory to the person or property of for- 
eigners is a subject of international law whose regulation by international 

‘agreement it might be desirable to attempt.” 

Norway.—‘‘In answer to your request, I have the honour to inform you - 
that the Norwegian Government agrees in the main with the general princi- 
ples enunciated in Section VI of the Sub-Committee’s report, which is at- .. 
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tached to the questionnaire, subject to the following observations with rer 
gard to certain paragraphs of the conclusions, . . .” 

Poland.—‘ With reference to the questions defined in your note, the Po- 
lish Government regards nationality, diplomatic privileges and immunities, 
the responsibility of States in respect of injury caused to the person or prop- 
erty of foreigners, procedure of international conferences and procedure for 
the drafting of treaties, exploitation of the products of the sea, and, lastly, 
piracy, as suitable for codification, and considers such codification both de- 
sirable and feasible.” 

Portugal.—‘ The Faculty of Law at Lisbon, having been consulted by the 
Portuguese Government, has replied as follows: 

“The Faculty’s reply to the first part of this question is in the affirmative, 
and—to use the terms employed in the circular letter of the Chairman of the 
Committee—it is of opinion that the settlement of this problem by means of 
an international convention is desirable and realisable.’ ” 

Roumania.—‘‘In general, the Royal Government agrees with the Rap- 
porteur’s conclusions. It will, however, propose certain amendments when 
the suggested international conference takes place.” 

Salvador.—‘‘In reply to your letter C. L. 25. 1926. V, dated March 22nd 
last to this Department regarding the different questions discussed by the 
Committee of Legal Experts at the meetings held last January at Geneva, I 
have the honour to inform you that the only questions in which Salvador is 
interested are the first six mentioned in the Note of the Chairman of the 
Committee of Experts for the Progressive Codification of International Law 
(document C. 96. M. 47. 1926. V, dated February 9th, 1926) and especially 
the fourth, concerning the ‘responsibilities of States in respect of injury 
caused in their territories to the person or property of foreigners.’ As 
regards this matter, we are in full agreement with the ideas set forth in the 
report on the subject by the Sub-Committee consisting of Dr. J. Gustavo 
Guerrero and M. Wang Chung-Hui. In the opinion of the Government of 
Salvador, the regulation by international agreement of these subjects, both 
in their general aspects and as regards the specific points studied in the rele- 
vant reports of the Sub-Committees, is desirable in the near future.” 

Kingdom of the Serbs, Croats and Slovenes.—‘‘ The Royal Government con- 
siders that the questions proposed by the Committee should be codified.” 

Sweden.—‘‘The Swedish Government considers that the question raised 
in the above questionnaire is of high importance and that it can be settled by 
means of gn international agreement,” 

Swtizerland.—‘It would seem to be desirable that some rules as to the re- 
sponsibility of States for damage done in their territories to the person or 

\property of foreigners should be embodied in an international convention. 
The existence of definite rules on the subject would doubtless help to lessen 
the possibility of international conflict.” 
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- Czechoslovakia.— ‘The Government of the Czechoslovak Republic attaches 
very great importance to the work of the League undertaken in this field. 
The Government firmly believes thet that work will unquestionably result in 
a very important contribution to the cause of peace, since it will permit of 
closer collaboration between the countries and forestall many misunder- 
standings which might otherwise disturb their relations. 

“Tn the present state of the preparatory work the Government thinks that. 
it can confine itself to a brief reply in the affirmative to the question enunci- 
ated above and that there is no need to submit an extensive analysis of the 
different factors of which the matters treated are composed.” 

B. Four States have replied affirmatively, with certain reservations:1 

Austria.—‘ The Federal Government agrees that this matter calls for ur- 
gent settlement by international agreement. 

“Tt feels bound, however, to state its view that the Sub-Committee has in 
certain respects departed from the principles of international law as recog- 
nised in Europe. Before we can contemplate the preparation of a draft. 
Convention, it would therefore be desirable, with a view to obtaining the ac- 
cession of the greatest possible number of countries, to examine anew, and 
with meticulous care, the fundamental principles of the problem. 

“Moreover, as this matter is at present being discussed by the Institute of 
International Law, it would perhaps be desirable to await the results of the 
work of this body, which enjoys such high repute throughout the legal 
world.” 

Cuba.—‘ As this is another of the questions which will presumably be care- 
fully examined by the Committee cf Legal Experts at Rio de Janeiro (and 
later, in all probability, by the Havana Conference) and as it is of excep- 
tional interest to America, we feel that Cuba should not agree to its settle- 
ment by the Committee until the American countries have expressed their 
final opinion at these Conferences.” 

Denmark.—‘ This question seems to be as far-reaching as it is complex; the 
Danish Government is not quite sure whether the existing body of interna- 
tional juridical practice and scientific theory on this subject is as yet suffi- 
cient to allow of general codification. It would, however, be very interest- 
ing to make the attempt and see to what extent the question could be settled 
by means of international conventions. It would perhaps be preferable for 
the present to refrain from exhaustive codification and confine attention to 
certain questions of a very special nature. The Danish Government there- 
fore thinks that it would be highly desirable and practical, for the purpose of 
avoiding dangerous international disputes, to conclude international agree- 
ments to the effect that. .. .” 

Italy.—‘ We think that, in principle, and subject to certain reservations, 
it would be possible to lay down certain general rules in an international con- 
vention, bearing in mind, however, the discussions which took place at Gen- 


1 Also Egypt, whose reply was received after the Committee’s session. 
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eva in the Council of the League as a result of the report of the Committee of © 
Jurists on the interpretation of the relevant Articles of the Covenant.” 


TI. States which do not think that the Conclusion of a Convention is either 
Possible or Opportune 
Four States: 

France.-— Questionnaire 4 (Responsibility of States in respect of Injury 
caused in their Territory to the Person or Property of Foreigners) too closely 
affects the internal or the external policy of States, their social life and the 
stability of their institutions for it to be possible, without serious danger, to 
propose to establish conventional or general stipulations acceptable by every 
State in its relations with the other States.” 

Japan.—‘ With regard to the reports on Questions 4 and 5, which deal 
respectively with the responsibility of States for damage done in their terri- 
tory to the person or property of foreigners, and with the procedure for in- 
ternational conferences and for the conclusion and drafting of treaties, the 
Imperial Government is inclined to think that these questions are not yet 
sufficiently ripe to allow of the conclusion of an international convention. 
It feels, however, that it would be very desirable for representatives of the 
various countries to examine these questions in common, with a possible 
view to preparing an agreement, which should, however, contain nothing 
more than recommendations.” 

Netherlands —“ With regard to the responsibility of States for damage 
caused in their territories to the person or property of foreigners, the Nether- 
lands Government feels that, in view of the wide divergence of views on the 
fundamental legal principles at stake, serious difficulties would be’ encoun- 
tered in any attempt to solve the problem.” 

Venezuela.— This Ministry has given due consideration to these questions, 
and has reached the conclusion that, in regard to the following subjects, 
there exists a body of principles that have definitely secured international 
acceptance :—Territorial Waters, Piracy, Exploitation of the Products of the 
Sea, and Diplomatic Privileges and Immunities. These questions would 
therefore seem to be sufficiently ripe to be considered by international con- 
ferences.” 

Reply promised but not yet received: Egypt. 


QUESTIONNAIRE No. 5.—PROCEDURE OF INTERNATIONAL CONFERENCES 
AND PROCEDURE FOR THE DRAFTING AND CONCLUSION OF TREATIES 
ANALYSIS OF REPLIES SUBMITTED BY M. RUNDSTBIN 

It may perhaps be desirable to refer to the intentions of the Committee, as 
set out in its letter of January 29th, 1926, regarding the question of the pro- 
cedure of conferences and the conclusion of treaties. 

The Committee pointed out that there was no question of attempting to 
reach, by way of international agreement, a body of rules which would be 
binding obligatorily upon the various States. 


t 
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- The object of the Committee’s investigation was more modest. It was 
desired to put at the disposal of States rules in the form of jus dispositivum, — 
which they could apply or modify as they chose in each concrete case and the 
acceptance of which might save them much discussion, doubt and delay. 

The report submitted to the Governments did not accordingly contain any 
draft proposals. The Committee was of opinion that the two lists annexed 
to the report indicating questions for future regulation and possessing the 
character of questionnaires might prove useful for the preliminary stage of 
codification. 

We shall now indicate the opinions of Governments on the report which 
was submitted to them for consideration. 

In the first place, the Committee has now received twenty-five replies. In 
addition, four countries (Czechoslovakia, Egypt, Portugal! and Spain), 
which submitted their views on other questions, have not yet defined their 
attitude to the codification of the rules for the procedure of conferences and 
the drafting of treaties. 

Fourteen of these twenty-five replies are definitely in the affirmative. 
They frequently contain new and important suggestions, extending in some 
eases beyond the scope of the problems referred to in the report. 

Five States, while expressing a favourable opinion, make certain reserva- 
tions, relating in part to the handling of a number of problems not suitable for 
regulation by convention; at the same time, these States desire to put forward 
further amendments when an international conference is convened. This 
heading includes recommendations regarding the necessity of framing a pre- 
liminary, draft convention. 

Lastly, seven countries replied in the negative 

A full analysis brings out the following points: 


I. Replies in the Affirmative and withoui Reservations 


Australia Estonia Netherlands 
Austria Finland Norway 
Bulgaria France Poland 
Brazil Greece Salvador 


Cuba Switzerland 


The following countries declared themselves in favour of immediate 
codification, but do not make any detailed observations or criticisms: 


Bulgaria Netherlands (leaving aside all considera- 
Brazil tion of the urgen¢y of codi- 
Greece ~ fication) 

; Poland 
l - Salvador 


1 Also Egypt, whose reply was received after the Committee’s session. 
2 Also New Zealand, whose reply was received after the Committee’s session. 
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There is general acceptance of the Committee’s view that the rules to be 
formulated can only be drafted as a jus dispositivum, which would not limit 
the independence of States (Austria, Estonia, France, Norway, Switzerland). 

Austria points out that it would be desirable to deal with questions relating 
to direct and delegated representation. The problem of imperfect ratifica- 
tion and, in particular, ratification subject to reservations has been dealt 
with in a report by M. Fromageot, which has been accepted by our Com- 
mittee. It is very doubtful if the question of international agreements 
concluded orally can form the subject of regulation. 

Cuba points out very justly that certain questions mentioned in the ques- 
tionnaire, such as the definition of international conferences and treaties, 
seem to be more suitable for theoretical study than for embodiment in a 
practical convention. 

Estonia, while giving a favourable opinion, would desire more-detailed 
questionnaires since the brief enumeration of certain problems is inade- 
quate. In addition, it believes that the difficulties of interpretation which 
occur in cases in which a convention is drafted in two or more languages 
should be settled in explicit terms. 

Finland draws special attention to the well-known subject of reservations, 
and desires regulation of the question whether an amendment to an inter- 
national conference requires an absolute majority or whether departures 
from this strict principle should be allowed. 

The Government of the French Republic which considers that it is desirable 
and practicable to draw up a body of rules for the use of international 
conferences and Foreign Offices, points out that it will be necessary to pre- 
pare a preliminary draft containing provisions drawn up with some degree 
of precision. 

Swiizerland states that the two lists prepared by the Committee appear 
to be very complete and makes very valuable suggestions regarding the col- - 
lection of specimen formulas of diplomatic instruments and an investigation 
into the possibility of simplifying certain obsolete forms. On the other 
hand, the Federal Council does not approve of the idea of making a collec- 
tion of constitutional provisions governing ratification of international 
agreements. 


TI. Replies in the Affirmative with Reservations 1 


Belgium Roumania 
Denmark Sweden 
Italy 


The Belgian Government considers that the preparation of a complete 
code on this subject may perhaps be impossible, but that it should be feasible 
to draw up a body of rules regarding the drafting of treaties, full powers, 
signature, ratification, denunciation, ete. 


1 Also Egypt, whose reply was received after the Committee’s session. 
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. Denmark is of opinion that it would be sufficient, for the time being, to select 
for regulation certain questions of special practical importance, viz., the 
right of unilateral denunciation, interpretation of the most-favoured-nation 
clause and clauses regarding treatment on the same footing as nationals, 
the right to make reservations when signing or ratifying an international 
convention, interpretation of the Allbeteiligungsklausel, etc. 

The Royal Government of Italy thinks that it is possible to adhere to the 
Committee’s suggestions, but it believes that this is not an urgent question. 

Roumania, considering that too rigid a body of rules might engender 
difficulties and disputes, is in favour of the adoption of very broad formulas 
which could be adapted to all circumstances. She therefore reserves her 
right to make numerous suggestions on this subject when the proposed 
international conference is held. 

The Swedish Government considers that a codification of rules for the 
procedure of international conferences is not at present necessary, as certain 
definite customs are now growing up in connection with the conferences 
convened by the League of Nations. On the other hand, it would be highly 
desirable to attain a greater measure of uniformity in the rules for the con- 
clusion and drafting of treaties. 

The Swedish Government is inclined to think that the best method, for 
the present, would be for the Committee to prepare drafts which might then 
be used as models by the various States, and desires the Committee to draw 
up a project concerning the drafting of international conventions and a draft 
formula for the clauses which are usually to be found in these conventions. 

It is understood that such regulations should not be regarded as a body of 
obligatory rules, and that the various States would still be free to employ 
these models or not as they chose. 


TII. Replies in the Negative! 


British Empire Kingdom of the Serbs, Croats and Slovenes . 
Germany United States of America 

India Venezuela 

Japan 


The following countries replied in the negative without giving reasons for 
their decision: 


Kingdom of the Serbs, Croats and Slovenes 
Venezuela 


Germany believes that it would be exceptionally difficult to regulate the 
matters in question by means of collective agreements. Difficulties may 


| arise owing to differences in the Constitutions of the contracting parties. 


In addition, such regulations would appear to be premature, as certain 
1 Also New Zealand, whose reply was received after the Committee’s session. 
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substantive questions of international law would first have to be settled.. 
The German Government therefore suggests that treatment of the questions 
referred to should be postponed for the time. 

The British Empire (with whose views the Government of India associates 
itself) does not consider the question to be a subject of international law 
whose regulation by international agreement is desirable and realisable, 
especially as the Committee itself has pointed out that there can be no 
question of a body of rules which will be binding obligatorily. 

The Government of the United States of America holds a similar view and 
considers that the determination of the procedure of international con- 
ferences and the concluding of treaties might well be left to the parties 
themselves and to the discretion of the delegates representing the respective 
Governments. 

The Imperial Japanese Government holds that these questions are not yet 
sufficiently ripe to allow of the conclusion of an international convention. 
It feels, however, that it would be very desirable for representatives of the 
various countries to examine them with a view to preparing an agreement, 
which should, however, contain nothing more than recommendations. 


QUESTIONNAIRE No. 6.—Prracy 
ANALYSIS OF REPLIES SUBMITTED BY M. MATSUDA 


The varied nature of the replies of the Governments to Questionnaire 6 
on Piracy renders the preparation of an accurate analysis somewhat difficult. 
Following the example of a number of my colleagues when discussing the 
replies from Governments regarding other subjects, I have proceeded by 
classifying the replies and indicating their nature. 

Twenty-nine! States replied to the questionnaire. Two States—lHgypt 
and Chile—promised to communicate their views on the question, but their 
replies have not yet been received. ` ` 

1. Of these twenty-nine States, eighteen recognised the possibility and 
desirability of an international convention on the question. 

These eighteen States fall into two categories. Nine replied in the affirma- 
tive: the British Empire, Bulgaria, Cuba, India, the Kingdom of the Serbs, 
Croats and Slovenes, the Netherlands, Poland, Salvador, and Venezuela. 
The nine others, while replying in the affirmative, made reservations or 
observations: Australia, Belgium, Czechoslovakia, Greece, Italy, Japan, 
Portugal, Roumania, Spain. 

2. Three States did not think the regulation of this question was specially 
urgent or important; they did not, however, object to its being dealt with by 
international agreement should other States so desire. These three coun- 
tries are Germany, Brazil, and Sweden. They may therefore be regarded 
as giving their assent. 


1 Also Egypt and New Zealand, whose replies were received after the Committee’s session. 
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3. Six States refrained for various reasons from putting forward any 
opinion: Austria, Denmark, Estonia, Finland, Norway, and Switzerland. 
4. Finally, two countries—the United States of America and France— 
replied in the negative or what amounts to the negative. 
It should be pointed out that certain countries—Czechoslovakia, Portugal, 
” and Spain—submitted highly interesting observations on the Sub-Commit- 
tee’s report on Piracy. I shall not discuss these observations in detail at 
present, but I should like to mention that Czechoslovakia, in addition to its 
observations on the report, put forward a definite suggestion. The reply 
to the questionnaire contains the following passage: 

“Of the seven questions submitted for the opinion of the Governments, 
three (Nos. 2, 6 and 7) belong to the field of maritime law. Their solution 
is accordingly of no direct or immediate interest to a continental State like 

- Czechoslovakia. Czechoslovakia’s interest in the codification of this branch 
of the law is practically confined to the general interest felt in the clarifica- 

. tion and regulation of international relations as soon as possible and as far 
as practicable. Any work undertaken on these subjects should therefore, at 
the present stage of the proceedings, conform, first and foremost, to the 
opinions based on the experience and needs of maritime States. ` Neverthe- 
less, the Czechoslovak Government would venture to submit herewith the 
following suggestion for examination by the Committee. 

“The solution of the questions referred to in the questionnaires would 
perhaps be simpler, more systematic and more profitable if the work of 
‘codification contemplated were undertaken from a more general point of 
view, that is to say, if the three questions and, if need be, any other questions 
were dealt, with in a more general convention, a sort of ‘Convention on 
Maritime Laws and Usages.” Within these wider limits, the regulations © 
proposed for-the different individual questions would be seen to derive from 

- certain general principles of law, a fact which would facilitate not only the 
interpretation of these rules but also their amendment in course of time. 
We may take a concrete case: the Convention which the Czechdslovak 
Government has in mind would start by laying down the principle of ‘mare 
res communis omnium, so that the freedom of the use of the sea would 
invariably be presumed, and.this general rule would be followed by a state- 
ment of exceptions (territorial waters, restrictions on the free exploitation 
of the products of the sea, etc.). A general convention of this kind could 
also include an agreement as to penalties. These latter provisions would 
be followed in logical sequence by an agreement on the suppression of piracy 
(police measures to be applied in the special case of illicit use of the sea). 
Finally, the Convention might be concluded with a revision of the conven- 
tions on submarine cables, on wireless telegraphy, and on eecieanee life- 
Saving and salvage at sea.’ 
In i up the replies, it will be seen that twenty-one aii of twenty- 
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nine countries approve of regulation by international agreement, two do not 
approve, and six express no opinion.! 

I beg to submit the foregoing considerations to the Committee, which will 
decide whether it is desirable under the circumstances to recommend the 
question of Piracy to the Council as being a subject suitable for regulation 
by international agreement. 


I. States.which admit the Possibility and Desirability of a Convention on the 
Question (eighteen States) 


A. States replying affirmatively (nine States): 

British Empire.—“ I am directed by Secretary Sir Austen Chamberlain to 
inform you that His Majesty’s Government consider that piracy is a subject 
of international law the regulation of which by international agreement it 
might be desirable to attempt.” 

Bulgaria.—‘In reply to your letter C. L. 25. 1926, I have the honour to 
inform you that, in the opinion of the Bulgarian Government, the regulation 
by international agreement of the subjects treated in the questionnaires is 
desirable and realisable.” 

Cuba.—‘‘ There can be no objection to the discussion and international 
settlement of this question, which is of some importance in certain parts of 
the world.” 

India.—“I am directed by the Secretary of State for India to inform you 
that the Government of India consider that Piracy is a subject of interna- 
tional law the regulation of which by international agreement it might be 
desirable to attempt.” su 

Netherlands.—‘‘As regards the three other questions: (1) Diplomatic 
Privileges and Immunities; (2) Piracy; and (3) the Procedure to be followed: 
at International Conferences and in the Conclusion and Drafting of Treaties, 
Her Majesty’s Government is of opinion that—leaving aside all consideration 
of the urgency of codification—these questions have now reached a state at 
which it should be possible to reach an agreement on the main points.” 

Poland.—‘‘ With reference to the questions defined in your note, the 
Polish Government regards nationality, diplomatie privileges and immuni- 
ties, the responsibility of States in respect of injury caused to the person or 
property of foreigners, procedure of international conferences and procedure 
for the drafting of treaties, exploitation of the products of the sea, and, lastly, 
piracy, as suitable for codification, and considers such codification both 
desirable and feasible.” 

Salvador.—‘‘In the opinion of the Government of Salvador, the regulation 
by international agreement of these subjects, both in their general aspects 
and as regards the specific points studied in the relevant reports of the Sub- 
Committees, is desirable in the near future.” 


1 Also Egypt and New Zealand, whose replies were received after the Committee’s session. 
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. Kingdom of the Serbs, Croats and Slovenes.— With reference to the ques- 
tionnaire drawn up by the Committee for the Codification of International 
Law which you forwarded to the Royal Government, I have the honour to 
inform you, on behalf of my Government, that it considers that the questions 
proposed by the Committee should be codified.” 

Venezuela.—‘This Ministry has given due consideration to these ques- 
tions, and has reached the conclusion that, in regard to the following subjecis, 
there exists a body of principles that have definitely secured international 
acceptance: Territorial Waters, Piracy, Exploitation of the Products of the 
Sea, and Diplomatic Privileges and Immunities. These questions would 
therefore seem to be sufficiently ripe to be considered by international 
conferences.” 


B. States replying affirmatively but with reservations (nine States): 
. Australia.—‘T have the honour, by direction of the Prime Minister, to 
inform you that the Commonwealth Government considers it desirable to 
endeavour to secure the regulation by international agreement of all the 
subjects dealt with in the questionnaires which accompanied your letter, viz.: 


“To what extent agreement is realisable can only be ascertained by a con- 
ference for the purpose of formulating rules which are generally acceptable, 
but it would appear to the Commonwealth Government that agreement on 
many points, if not on all, ought to be attainable.” 

Belgium.—‘4. Piracy.—The definition by international agreement of the 
rules applicable to piracy seems to be possible if only actual piracy be con- 
sidered, to the exclusion of privateering or other ventures of a similar 
political nature. 

“The draft prepared by the Sub-Committee of Experts contains a series of 
suggestions which could be usefully considered by an international con- 
ference.” 

Spain.—‘The rules laid down in the eight articles of the draft Convention 
for the repression of piracy as modified by M. Matsuda, following on the 
discussions of the Committee of Experts, are acceptable; but the first of these 
articles should contain a definition of the term ‘piracy vessel.’ 

“The deduction to be drawn from the text of Article 1 and the following 
articles is clearly this: So long as no acts of depredation or violence have been 
committed, there has been no act of piracy. Consequently, the right of 
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search and capture defined in Articles 6 and 7 may only be exercised in the 
case of suspected vessels after it has been proved that acts of piracy have 
been committed; conversely, vessels which have not committed acts of 
piracy, though they have been fitted out for the purpose, may not be 
searched. 

“It would therefore seem desirable to add to Article 1 a paragraph stating 
that a vessel flying no flag, or not legitimately entitled to fly the flag of any 
State, shall be regarded as a pirate.” 

Greece.—‘‘The Technical Commission agrees in principle with the Com- 
mittee of Experts for the Codification of International Law regarding the 
necessity of establishing an international convention the provisions of which 
will ensure the suppression of piracy. It also approves the general outline 
of the Draft Convention drawn up by the Committee, subject to certain 
observations.” 

Italy —‘ The Royal Government agrees, subject to certain reservations, 
and provided no matters of doubtful analogy are discussed.” 

Japan.—‘‘ The Imperial Government considers that the reports on Ques- 
tions 1, 2, 3, and 6, referring to nationality, territorial waters, diplomatic 
privileges and immunities, and piracy respectively, might provide a satisfac- 
tory basis for discussion. It would observe, however, that these reports 
contain certain points which it could not approve in their present form, and 
would add that the competent Japanese authorities are at present engaged in 
a very careful study of these problems.” 

Portugal.‘ The League of Nations Committee of Experts for the Pro- 
gressive Codification of International Law adopted, at its session held in 
January, 1926, Questionnaire No. 6, comprising among others the following 
question: 


“Whether, and to what extent, it would be possible to establish by 
an international convention appropriate provisions to secure the sup- 
pression of piracy.’ 


“This question was referred to a sub-committee, whose conclusions were 
embodied in a report signed by M. Matsuda. The Portuguese Permanent 
Commission has very carefully considered this report on which it presents 
the following comments. 

“The report shows a thorough knowledge of the general doctrine on the 
subject. There are, however, certain doubtful points to which the Portu- 
guese Commission thinks it well to draw attention. 

“The report (A, I) says that piracy has as its field of operation only the 
high seas; the inference is that the same acts, committed in the territorial 
waters of a State, do not fall under international law. But history teaches 
that the attacks of pirates in ancient times and in the Middle Ages were 
almost always committed near the coasts, and that, generally, the pirates 
landed and attacked villages, plundering, looting, and murdering, and kid- 


30 THE CODIFICATION OF INTERNATIONAL LAW 


napping the inhabitants. It was thus that the Norman pirates acted on the 
western coasts of Europe, and later the Barbary pirates in the Mediter- 
ranean, though the latter, it must be said, preferred to attack on the open 
sea. It is true that nowadays piracy in either form has become rare. But 
from time to time piratical acts are still committed, either on the high seas 
or on the coasts, especially in the Far East, and there appears to be no 
great difference in the gravity of the offence wherever the scene’ of the 
robbery. 

“As regards the suppression of piracy, the report quite properly says 
(Article A, IT (2)) that, if a vessel is only under suspicion, a warship is 
authorised to verify its true character. But it adds that, if the suspicion 
proves to have been unfounded, the captain of the suspected vessel is en- 
titled to reparation or compensation according to circumstances. This.right 

_ had perhaps better not be established. It may be assumed that the com- 
mander of a warship does not act without due consideration; though doubt- 
less cases may occur in which his suspicions prove to be unfounded. Just as, 
in time of war, a belligerent searches a neutral vessel, and, that vessel’s 
neutrality having been established, no reparation is due to it on account of 
the delay in the voyage, here also it would seem that the delay of the ship 
would be sufficiently compensated for by the sense of security afforded by 
the navy’s vigilance. 

“The report goes on to deal (B) with acts which it classifies as piracy in 
accordance with treaties or the laws of individual States. 

“Among these acts the report cites ®, in the first place, privateering. 
It seems to admit the legality of privateering in certain circumstances. But 
she Declaration of Paris of 1856 expressly lays down: ‘Privateering is and 

' shall remain abolished.’ Accordingly, privateering is illegal, at any rate for 

_ States which signed or adhered to the Declaration. In perhaps the most 
zecent work on international law, International Law for Naval Officers, pub- 
shed at Annapolis in 1925, we find (page 96): ‘Privateering was abolished by 
she Declaration of Paris, 1856.’ Moreover, the participation of merchant- 
men in operations of war is regulated by the 7th Convention of the Hague 
Peace Conference of 1907, which legalised the existence and action of con- 
rerted ships. Such ships, which are placed on exactly the same footing as 
warships, were largely used in the late war, and therefore the theory of the 
legal existence of privateers is no longer admissible. 

“A fortiori, it seems impossible to admit, as is suggested in the report 

. 1B, 2), that a vessel which, while its own country remained neutral, had 
xeceived a commission from a foreign belligerent State, might capture vessels 
belonging to a Power which, while an enemy of that State, was at peace with 
the ‘vessel’s own country. Obviously such a ship would have to be consid- 
ered a pirate. 

“Quite possibly some of the above objections have already been raised in 
the Committee of Experts, as most of the points referred to do not appear in 
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the draft Provisions. In a general way, the Portuguese Permanent Com- 
mission accepts the draft, subject to the following remarks, which it submits 
for the attention of the Committee of Experts. 

“Article 1—Add after the words ‘the high sea’ the words ‘or on the 
coasts.’ 

“ Article 2.—Add at the end: ‘and accordingly the right to continue to fly 
that flag.’ 

“Article 4, paragraph 2.—The application of the second part of this 
paragraph: ‘unless these acts are inspired by purely political motives,’ might 
give rise to awkward discussions; perhaps it would be better to omit these 
words. 

“Article 6.—Omit the words ‘if after examination the suspicions are 
proved to be unfounded, the captain of the suspected ship will be entitled to 
reparation or to an indemnity as the case may be.’ If this omission is 
adopted, the words ‘on the contrary’ in the paragraph following will have 
to be omitted.” 

Roumania.— 1. Is piracy an important problem to-day? That is the 
essential question which must be answered before we proceed to consider the 
draft prepared by the Sub-Committee for the Progressive Codification of 
International Law. 

“Tf we simply adopt the traditional conception as accepted in most works 
and monographs on the subject, we cannot help asking ourselves whether the 
Committee of Experts ought not rather to have dealt with other problems 
which are of greater importance to the world to-day but do not appear in the 
list of subjects of international law which the Committee drew’ ùp with a 
view to their settlement by international agreement. 

“Tf, however, we take a broader view of the question, we must admit that, . 
in view of future developments as regards the character of the measures of 
suppression, the Committee of Experts has shown great foresight in including 
piracy in this list.” 

Czechoslovakia.—“ Of the seven questions submitted for the opinion of the 
Governments, three (Nos. 2, 6 and 7) belong to the field of maritime law. 
Their solution is accordingly of no direct or immediate interest to a conti- 
nental State like Czechoslovakia. Czechoslovakia’s interest in the codifica- 
tion of this branch of the law is practically confined to the general interest 
felt in the clarification and regulation of international relations as soon as 
possible and as far as practicable. Any work undertaken on these subjects 
should, therefore, at the present stage of the proceedings, conform, first and 
foremost, to the opinions based on the experience and needs of maritime 
States. Nevertheless, the Czechoslovak Government would venture to sub- 
mit herewith the following suggestion for examination by the Committee. 

“The solution of the questions referred to in the questionnaires would 
perhaps be simpler, more systematic and more profitable if the work of 
codification contemplated were undertaken from a more general point of 
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. view, that is to say, if the three questions and, if need be, any other questions, 
: were dealt with in a more general convention, a sort of ‘Convention on 


Maritime Laws and Usages.’ Within these wider limits, the regulations pro- 
posed for the different individual questions would be seen to derive from 
certain general principles of law, a fact which would facilitate not only the 
interpretation of these rules but also taeir amendment in course of time. 


. We may take a concrete case: the convention which the Czechoslovak Gov- 
' ernment has in mind would start by laying down the principle of ‘mare res 
: communis omnium, so that the freedom of the use of the sea would invariably 
. be presumed and this general rule would be followed by a statement of 
: exceptions (territorial waters, restrictions on the free exploitation of the 
; products of the sea, etc.). A general Convention of this kind could also 
; include an agreement as to penalties. These latter provisions would be 
. followed in logical sequence by an agreement on the suppression of piracy 


(police measures to be applied in the special case of illicit use of the sea). 
Finally, the Convention might be concluded with a revision of the conven- 


' tions on submarine cables, on wireless telegraphy, and on assistance, life- 


saving and salvage at sea. 
“With regard, in particular, to the draft provisions for the suppression of 


piracy, annexed to the Sub-Committee’s report, it might perhaps be ad- 


visable, in order to prevent abuse of the powers conferred on commanders of 
warships, to stipulate that the State which has effected the capture of a 
pirate shall be bound to notify forthwith the State in whose register the 


: captured ship appears. Arbitration proceedings might be usefully provided 


for in case of disputes.” 


II. States which, though not opposed to the Solution of the Question, do not see 
any Urgent Necessity for it or find the Question one of Limited Interest 
(three States) 


Germany.—‘‘There is, in the opinion of the German Government, no 
urgent need for at once undertaking the general international regulation of 
the question of Piracy. Nevertheless, Germany would raise no objections 
of principle to such regulations being attempted, should the League consider 


` this step necessary. In that case, the German Government would reserve 


its right to submit its views on the various provisions in the draft of the 
Committee of Experts.” 
Brazil.—‘‘ Although Piracy, which M. Matsuda has examined and defined 


' asa question of international law, is at present of very limited interest, there 


is no reason why it should not be suppressed by international action. I 
must admit that this crime, which is extremely rare in the Western Hemi- 
sphere, seems to me to be hardly worth consideration outside the penal codes 
of each country.” 

Sweden.— The Swedish Government has the honour to state that it does 
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not consider the question of piracy to be one of the most urgent matters 
requiring settlement by international agreement. Should other Powers, 
however, desire such an agreement, the Swedish Government would not 
have any objection to this question being dealt with, with a view to the 
establishment of international rules.” 


Ill. States having refrained from expressing any Opinion (six States) 


Austria.— ‘As Austria is not a maritime Power, the Federal Government 
refrains from giving any opinion on the questions dealt with in Question- 
naires 2 (Territorial Waters), 6 (Piracy) and 7 (Exploitation of the Products 
of the Sea).”’ 

Denmark.—The Danish Government has no observations to offer on 
this point.” 

Estcnia.—‘ Estonia has no observations to make on this point, which, as 
far as ske is concerned, is not a question of primary importance.” 

Finland.—‘‘ With regard to Questionnaires Nos. 6 and 7, the Finnish Gov- 
ernment has no observations to make.” 

Norway.—‘‘In pursuance of your request, I have the honour to inform you 
that, as the question does not directly concern the Royal Government, it 
does not feel called upon to pronounce upon the desirability of establishing an 
international convention on the matter.” f 

Swiizerland.—‘‘ As regards the other questionnaires, we have noted their 
contents with interest, but, as the problems with which they deal are of only 
very indirect concern to our country, the Swiss Government, at least for the 
present, does not feel itself called upon to express any views concerning 
them.” 


IV. States which do not think the Conclusion of a Convention either Possible or 
Desirable (two States) ; 


United States of America.—‘ With regard to the sixth subject enumerated 
in the communication of the Secretary-General, namely, Piracy, it is the view 
of the Government of the United States that piracy, as that term is known in 
international law, is so nearly extinct as to render of little importance con- 
sideration of that subject as one to be regulated by international agreement.” 

France.—‘‘ Finally, Piracy, dealt with in document No. 6, would seem at 
first sight to be a matter on which a general agreement would be desirable and 
practicable. But if the question is examined from the practical and political 
point of view, it will be found that the condition of establishing a general 
reguletion on such a matter would be that every contracting State should 
possess a police organisation and powers of supervision and jurisdiction over 
its own flag which could be recognised by the other States. No general 
regulation seems desirable until this condition is everywhere fulfilled.” 
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QUESTIONNAIRE No. 7.—Propucts or THE SEA 
ANALYSIS OF REPLIES SUBMITTED BY M. BARBOSA DE MAGALHAES 


Before beginning to classify and co-ordinate the replies from Governments 
on the subject of the Exploitation of the Products of the Sea, we desire to. 
refer to the conclusions in the admirable report which our colleague, Pro- 
fessor Suarez—-whose absence we all regret-—submitted to the Committee, 
and which the Committee transmitted to the Governments. 

His conclusions are as follows: 

1. That it is possible, by means of adequate regulation, to secure the 
economical exploitation of the products of the sea. 

2. That such regulation could not fail to be in the general interest, since, 
if the present confusion persists for a few years longer, the extinction of the 
principal species will be the inevitable conseguen of their unrestricted 
exploitation. 

3. That the treaties dealing with the subject apply only to certain species 
and are for the most part regional in character. They have not always 
taken into account the point of greatest importance to humanity, which is to 
` find means to prevent the disappearance of species, and not infrequéntly they 
concern measures of police or purely commercial measures, without consider- 
ing the biologico-economic aspect, which is the essential aspect. 

4. That the attention of all maritime Powers should be called to the ur- 
gency of establishing regulations by holding a conference including experts 
in applied marine zoology, persons engaged in marine industries, and jurists. 

5. That, without prejudice to other matters, the general technical pro- 
gramme ‘of the conference referred to in the previous paragraph might 
include the following: 


(a) General and local principles for the organisation of a more rational 
and uniform control of the exploitation of the aquatic fauna in all its 
aspects; 

(b) Creation of reserved zones, organisation of their exploitation in 
rotation, close periods and fixed ages at which killing is permitted; 

(c) Determination of the most effective method of supervising the 
execution of the measures adopted and maintaining the control. 


In transmitting these conclusions, the Committee, after stating that it had 
decided to include in the list of subjects the regulation of which by interna- 
tional agreement would seem to be most desirable and realisable at the pres- 
ent moment the question “whether it is possible to establish, by way of 
international agreement, rules regarding the exploitation of the products of 
the sea,” drew attention to the following considerations: 


“The practical importance of the question appears to beéstablished 
by this-report and is emphasised in the conclusions which are there 
reached. The Committee considers that the report indicates in broad 
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outline the problems which a conference including experts of various- 
kinds might be called upon to solve, and feels it a duty to emphasise the 
urgent need of action.” 


Generally speaking, the replies from Governments approve the conclusions 
of the report, and nearly all the replies, including even some of those which 
are unfavourable, recognise the importance of the question and the necessity 
of regulation by means of a general international convention. 

There are, in addition, a number of replies which are highly encouraging. 

Twenty-eight Governments forwarded replies.1 Of these twenty-eight 
Governments, two—the Austrian and Swiss Governments—stated that they 
would refrain from expressing their opinion since their countries were not 
maritime Powers and therefore were only indirectly interested in the solution 
of the problem. 

Twenty-one Governments gave affirmative or favourable answers—those of 
Australia, Belgium, Brazil, Bulgaria, Cuba, Czechoslovakia, Denmark, 
Estonia, Finland, France, Greece, India, Italy, Poland, Portugal, Roumania, 
Kingdom of the Serbs, Croats and Slovenes, Spain, Sweden, the United 
States and Venezuela. 

Five? Governments gave replies which are unfavourable or opposed to the 
conclusions: the British Empire, Germany, Japan, the Netherlands and 
Norway. 

These unfavourable replies express different views. 

The German and Norwegian Governments point out that the problem has 
been dealt with for many years past by the international oceanographical 
associations, and in particular by the International Council for the Explora- 
tion of the Sea, at Copenhagen. The German Government accordingly 
“would be glad if, in the first place, the Central Committee of the above- 
mentioned Council and the other international oceanographical organisations 
were given an opportunity to state their views on the subject.” In the 
opinion of the Norwegian Government, “it would be best to await the results 
of the researches of the International Council referred to above.” 

The British and Japanese Governments are opposed to any regulation by 
general agreement, and the former Government even considers that this is 
not a subject the regulation of which by international agreement is feasible. 

The Netherlands Government, while stating that it “is extremely anxious 
that an international agreement should be reached on this subject,” considers 
that “the problem is not primarily a legal one, but economic and com- 
mercial,” and is not sure “whether it would not be preferable to refer this 
question to the Economic Committee of the League, which might examine it 
in conjunction with the Permanent International Council for the Exploration 
of the Sea, at Copenhagen.” The Netherlands Government goes on to say: 


1 Also Egypt and New Zealand, whose replies were received after the Committee’s session. 
2 Also New Zealand, whose reply was received after the Committee’s session. 
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- “In this connection, the Netherlands Government ventures to point out the 
desirability of international legislation for the protection of the pleuronec- 
tides. The Permanent International Council has already taken up this 
question, but it does not seem yet to have obtained any tangible results.” 

Among the affirmative replies, mention should be made of those from the 
Governments of India and Finland, which merely state that they have no 
observations to submit; the reply from the Portuguese Government, which 
“takes the view that, apart from special cases which should be dealt with by 
the States directly concerned, the only general measure necessary is the 
extension of territorial waters, for fishery purposes, to twelve or fifteen 
miles,” and has no objection to the summoning of the conference of technical 
experts suggested in Professor Suarez’ report so that there is even reason to 
believe that it would give its consent, as the conference in question would be 
the body best fitted to advocate the measure contemplated in the Portuguese 
Government’s reply, and also other measures which that Government, in its 
statement of reasons, considers might be taken on this question, the impor- 
tance of which it fully appreciates; the reply of the Belgian Government, 
which states that it would have no objection to participating in an effort to 
settle this question by international agreement, on the understanding, 
however, that an enquiry into this very special question could not be con- 
ducted satisfactorily without the assistance of the International Council for 
the Exploration of the Sea; the reply of the United States Government, which 
considers: (1) that international regulation of certain fisheries, such as 
those for whales, is desirable and should be realisable; (2) that information 
as to the.status of fisheries for most of the true fishes is not sufficiently com~ 
plete to admit of the formulation of regulations at the present time; (8) 
that in most cases particular fisheries may best be regulated by treaties 
between the nations most directly concerned; (4) that investigations to 

‘determine the need for and character of regulations to sustain the various 
fisheries should be encouraged; and (5) that an international conference is 
desirable to consider the problem of conserving the whale;” and the reply 
from the Swedish Government, which, while pointing out ‘that there has 
been in existence, since 1902, a Permanent International Council for the 
Exploration of the Sea, and that fourteen European States, including 
Sweden, have adhered to this organisation, which was created on the as- 
sumption that it would be impossible to establish international rules for the 
fishing or catching of certain maritime species until careful scientific research 
had shown that fishing or catching so seriously affected the existence of these 
species as to warrant their protection by international measures,” holds that 
“there are various reasons in favour of convening an international conference 
of experts to examine the question of the protection of the above-mentioned 
species in regions where they are threatened with extermination.”’ 

Tt adds that: 

“In conformity with the conclusions of the Committee’s Rapporteur, it 
will not be necessary from the outset to limit the programme of this con- 
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ference to the above question nor, generally, to certain States, regions or - 
maritime species. The Swedish Government is of opinion that it would be 
desirable to lay down a general rule to the effect that the conference would 
only draw up draft international rules in cases where such rules were shown 
to be obviously and immediately necessary. It does not, therefore, think, 
as the Rapporteur suggests, that the conference should concern itself above 
all with preparing a draft the object of which would be to organise a system 
for the supervision of the exploitation of maritime fauna in all its aspects. 
The Swedish Government does not consider that such a draft is in any 
way necessary from a practical point of view. It would be preferable for 
the conference to consider each individual species separately, in the 
manner indicated above, and study the various geographical regions sepa- 
rately.” 

The reply of the Czechoslovak Government, in referring to the three 
questions of maritime law submitted to the various Governments (Terri- 
torial Waters, Piracy and Products of the Sea), put forward the following 
suggestion for the consideration of the Committee: 

“The solution of the questions referred to in the questionnaires would 
perhaps be simpler, more systematic and more profitable if the work of codi- 
fication contemplated were undertaken from a more general point of view, 
that is to say, if the three questions and, if need be, any other questions 
were dealt with in a more general convention, a sort of ‘Convention on 
Maritime Laws and Usages.’ Within these wider limits, the regulations 
proposed for the different individual questions would be seen to derive from 
certain general principles of law, a fact which would facilitate not only the 
interpretation of these rules but also their amendment in course of time. 
We may take a concrete case: the convention which the Czechoslovak 
Government has in mind would start by laying down the principle of mare 
res communis omnium, so that the freedom of the use of the sea would in-’ 
variably be presumed and this general rule would be followed by a statement 
of exceptions (territorial waters, restrictions on the free exploitation of the 
products of the sea, etc.). A general convention of this kind could also 
include an agreement as to penalties. These latter provisions would be 
followed in logical sequence by an agreement on the suppression of piracy 
(police measures to be applied in the special case of illicit use of the sea). 
Finally, the convention might be concluded with a revision of the conven- 
tions on submarine cables, on wireless telegraphy, and on assistance, life- 
saving and salvage at sea.” 

In conclusion, the most encouraging replies are from the Danish, French 
and Roumanian Governments. 

The Danish Government states that it “has read the excellent report 
accompanying this questionnaire with great interest,” and “considers that 
the question dealt with therein is of high practical importance and would 
be very glad if this question could be satisfactorily settled in an international 
convention.” 
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The French Government’s reply should be examined in its entirety. The 
letter in which His Excellency the Secretary-General of the Ministry of 
Foreign Affairs transmitted his Government’s reply is as follows: 

‘You expressed the desire, ete. . . .” 

“In conformity with the indications you gave me, I should like to mention 
' first the question of the Exploitation of the Products of the Sea (the subject 

of Questionnaire No. 7), as, in the French Government’s opinion, it is de- 
sirable, practicable and urgent to regulate this matter by international 
agreement. It would seem, moreover, that every country must have the 
same interest as France in preventing the extinction of marine animals in 
the near future and in putting an end to the reckless slaughter reported 
from different quarters, particularly in the South Seas and, more recently, 
on the coasts of Gaboon. The question is already under serious considera- 
tion by our ministries concerned; they agree that a conference convened to 
study this question could without undue difficulty conclude a general con- 
vention, as indeed has already been done in Africa for the protection of the 
fauna of that continent, in Europe for the protection of birds useful to agri- 
culture, and in the Northern Pacific between the Powers concerned in regard 
to fur-bearing seals. 

“I should therefore be very grateful if you would inform the Committee 
of Experts that the French Government attaches special importance to this 
question, and would ask it if the preliminary procedure could not be acceler- 
ated in order that a conference may be summoned as soon as possible.” 

The Roumanian Government concludes its long and very interesting 
statement as follows: 

“The stages in the League of Nations work might be as follows: 

“1. A conference of experts in applied biology, economists and interna- 
tional law experts of all States possessing maritime interests should be 

‘convened. This conference would discuss and establish fundamental prin- 
ciples, the programme of detailed enquiries and means of application, the 
institution of the central research institute and the manner in’ which the 
latter should collaborate with existing institutions of all countries—that is 
to say, biological and oceanographical institutes, zoological stations, fishery 
services, institutes of social economy, etc. 

“2. The organisation of the central research institute with a view to col- 
lecting arid co-ordinating data, directing the continuation of research work, 
stating problems and preparing all material for the final solution. 

“3. A new conference should then be convened to discuss and adopt the 
final solution. - 

“4, The new body of law thus created would be codified. 

“We think that in this way the League of Nations would be able, in a 
relatively short space of time, to solve one of the greatest problems for the 
future of humanity and achieve in this respect the noble aim for which it 
was created.” 


LEAGUE OF NATIONS 
Committee of Experts for the Progressive Codification of International Law 
GENERAL REPORT ON PROCEDURE* 
Adopted by the Committee at its Third Session, held in March-April 1927 


The resolution adopted by the Assembly on September 22nd, 1924, defined 
most specifically the terms of reference of the Committee of Experts which 
the Council was to convene. The Committee was instructed to prepare a 
provisional list of the subjects of international law the regulation of which by 
international agreement would seem to be most desirable and realisable at 
the preser:t moment and, after communication of the list to the various Gov- 
ernments for their opinion, to examine the replies received and to report to 
the Council: 

(a) On the questions which were sufficiently ripe; and 
(b) On the procedure which might be followed with a view to prepar- 
ing eventually for conferences for their solution. 


The Committee communicated to the various Governments, after its 
meeting in January 1926, a list of seven subjects the regulation of which by 
international agreement it regarded as presently desirable and realisable. 
Replies have been received on some or all these subjects from about thirty 
Governments. Twenty-eight Governments have replied to Question 1: 
Nationality; twenty-nine to Question 2: Territorial Waters; twenty-seven 
to Question 3: Diplomatic Privileges and Immunities; thirty-one to Question 
4: Responsibility of States for Damage done in their Territories to the Person 
or Property of Foreigners; twenty-six to Question 5: Procedure of Interna- 
tional Conferences, etc.; twenty-nine to Question 6: Piracy; and twenty- 
eight to Question 7: Exploitation of the Products of the Sea. Two States 
are opposed to the consideration of the first subject; three to the second; two 
to the third; four to the fourth; seven to the fifth; two to the sixth; and five ` 
to the seventh—either on the ground that the best method of dealing with 
those subjects is by special treaties or on the ground that certain existing 
bodies already have the problem under consideration.! 

In fulfilment of its mandate, the Committee has reported to the Council on 
the questions which are held to be sufficiently ripe.? 

* Publications of the League of Nations. V. Legal. 1927. V. 2. 

1 These figures do not take account of the replies received after the Committee’s session, 
namely, frem Egypt, which replied to all seven questionnaires and, subject to certain 
observations in regard to the first five, offered no objection to the consideration of any of the 
seven subjects; from Guatemala, which promised a reply later; from New Zealand, which 
desired to be associated with the replies forwarded by Great Britain; from Turkey, which 
desired ‘‘at present only to follow the course of the work carried out” and to receive any 
further documents published on the subject; and from Haiti which, confining its reply to the 
question of the Responsibility of States for Damage done in their Territories to the Person 


or Property of Foreigners,” raised no objection to the consideration of that subject. 
2 See document printed supra, p. 4. 
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` The Committee has now, in.accordance with its terms of reference, to pro- 
pose the procedure which should be followed with a view to preparing even- 
tually for conferences for the solution of these questions. 

Obviously, the work of the conferences must be so prepared as to facilitate 
and shorten their task. With regard to The Exploitation of the Products of 
the Sea and The Procedure of Conferences and Procedure for the Conclusion 
and Drafting of Treaties, the question of procedure presents certain special 
aspects; the Committee will revert to this point later. 

Speaking generally, the questions to be solved must first be specified and 
communicated to the Governments concerned, in order that the latter may, 
if they so desire, communicate their observations in good time. These ob- 
servations should be collected and classified; and then submitted to the dele- 
gates. The most satisfactory method would doubtless be to prepare com- 
plete drafts which might be used as a basis for discussion and to which the 
delegates would propose amendments when their opinion differed from the 
terms of the draft. 

It might seem natural that the Committee of Experts should prepare, for 
each question, drafts of this kind embodying the solutions which they would 

. desire to recommend. But experience gained at the 1926 session shows that 
this method would require far more time than the Committee could spare; in 
this connection, it may be remembered that the budget voted for the 
Committee by the Assembly only provides for one session in the year. The 
Committee, however, may refer tothe drafts attached to most of the question- 
naires which it has sent to the various Governments. In principle, the solu- 
tions suggested in these drafts only express the opinion of the Rapporteurs or 
Sub-Committees, but they may nevertheless prove acceptable as a basis for 
discussion. The Committee has only had the duty, and has only been able, 
to give an opinion as to the desirability and possibility of formulating rules 

- for the questions mentioned in these drafts. 

The use of these drafts as a basis for discussion in conferences would present 
a special advantage from the practical point of view. Governments which, 
in reply to the Committee’s questionnaires, have already offered detailed 
comments might, if they wished, simply refer to these comments, whereas 
other Governments might base their observations thereon. The Committee 
feels that the replies to the questionnaire should, in any case, be communi- 
cated to all the Governments invited to the conferences. 

Should these drafts, however, be held to offer an inadequate basis for dis- 
cussion, the only course would be to call upon qualified persons, institutions 
or committees to draw up new drafts. The Committee is convinced that the 
former Rapporteurs and even other members of its Sub-Committees would 
willingly place their services at the disposal of the Council for this purpose 
should the Council desire their assistance. 

With regard to the questionnaires to which no drafts were attached, the 
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problem is similar. If, contrary to the procedure adopted at certain confer- . 
ences, a list of the questions to be solved or a purely interrogative question- 
naire is held to be insufficient, it will be necessary to prepare drafts within the 
framework of such lists or questionnaires. The Committee of Experts feels 
it has accomplished its mission in this respect by indicating, in as detailed a 
manner as is necessary and possible, the questions which, in its opinion, might 
be settled by international agreement. 

The Committee would also wish to draw the attention of the Council to 
the importance of preparatory work in the form of collecting and classifying 
all the historical, legislative and scientific data which may be of interest to 
the contemplated conferences. It does not consider itself competent to offer 
an opinion as to whether it may be necessary for the Council to consider the 
creation of a special organ for this purpose. 

As regards the official conferences, two theories may be considered and it 
might be recommended: (1) that a conference be convoked upon each of the 
subjects considered ripe for international agreement; or (2) that a single con- 
ference be called to consider all the topics recommended. 

The latter would seem to be the most practical course from every point 
of view. Official international conferences are not easily convoked or re- 
solved upon. A call for a general Conference on the Codification of Inter- 
national Law would respond to a very widespread present interest in that 
subject. 

If four or five of the subjects recommended by the Committee as ripe for 
international agreement were specified in the invitation, the various Govern- 
ments could select delegates possessing the various qualifications appropriate 
to rendering the most effective service in treating the subjects—not merely 
jurists but economists, statesmen and men familiar with questions of com- 
merce and shipping. Such a conference might, and probably would, divide 
itself into sections, each properly constituted for the consideration of a par- - 
ticular question. 

The same number of delegates might be sent by each State to such a gen- 
eral conference as would normally be required for each of the special confer- 
ences summoned for the respective subjects recommended, with a resulting 
economy which might, and doubtless would, appeal to some, if not all, of the 
States. The Committee does not, however, attach paramount importance 
to this question. 

Having regard to the above considerations, the Committee, in reporting 
to the Council of the League of Nations as to the questions which, in its opin- 
ion, are ripe for international agreement, recommends to the Council: 


1. That the Council convoke a single official conference or, as the case 
may be, two or several conferences of all the States, whether or not Mem- 
bers of the League of Nations, to consider and take action with respect 
to the formulation and submission to their various Governments of gen- 
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eral treaties embodying provisions relating to such subjects as may be 
agreed upon by such official conferences; 
2. And that the conference or conferences should be prepared in i the 
manner indicated above. 
Geneva, April 2nd, 1927. : 
(Signed) Hj. L. HAMMARSKJÖLD, 
Chairman of the Committee of Experts. 


LEAGUE OF NATIONS 
Committee of Experts for the Progressive Codification of International Law 


REPORT TO THE COUNCIL OF THE LEAGUE OF NATIONS ON 
THE PROCEDURE TO BE FOLLOWED IN REGARD TO THE 
QUESTION OF THE PROCEDURE OF INTERNATIONAL 
CONFERENCES AND THE PROCEDURE FOR THE 
CONCLUSION AND DRAFTING OF TREATIES * 


(QUESTIONNAIRE No. 5) 


Adopted by the Committee at its Third Session, held in March 
and April 1927 


In its general report on the question of procedure,! the Committee empha- 
sised the necessity of taking certain preparatory measures-with a view to 
facilitating and shortening the work of any conferences that may be held. 

This neeessity appears particularly great as regards the question of con- 
ferences, s.nce the report approved by the Committee is accompanied neither 
by a draft nor by a questionnaire in the proper sense of the term, and since 
the matter in question is, in a certain sense, highly technical. 

The Committee would recommend to the Council that the subject should 
first be examined by a small Committee of Experts. Such a preliminary 
measure may, it is true, seem costly, unless the Committee could be com- 
posed of Secretariat officials already possessing wide experience of confer- 
ences and the conclusion of treaties. The Committee would venture to 
point out, however, that the results of the work of the Conference of Experts 
would in any case be of great value. Even ifthe drafts framed by it were not 
accepted ky a conference of all the States, they would be most valuable as 
models. It would be possible, at the beginning of a conference or of negotia-- 
tions in respect of any treaty, to adopt en bloc the rules contained in’such 
drafts; this would prevent the loss of time entailed by detailed discussions 
concerning the procedure to be followed. 

The Committee would point out in this connection that even drafts ac- 
cepted on this subject by a conference of all the States would simply be in the 
nature of croit dispositif, that is, of rules which would leave the parties con- 
cerned quite free to come to some different arrangement. 

Geneva, April 2nd, 1927. 

(Signed) Hj. L. HAMMARSKJÖLD, 
Chairman. of the Committee of Experts. 


* Publications of the League of Nations. V. Legal. 1927. V. 3. 
1 See document printed supra, p. 39. 
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Committee of Experts for the Progressive Codification of International Law 


REPORT TO THE COUNCIL OF THE LEAGUE OF NATIONS ON 
THE PROCEDURE TO BE FOLLOWED IN REGARD TO 
THE QUESTION OF THE EXPLOITATION OF 
THE PRODUCTS OF THE SEA* 


(QUESTIONNAIRE No. 7) 


Adopted by the Committee at its Third Session, held in March 
and April 1927 


On the question of the Exploitation of the Products of the Sea, the Com- 
mittee, in its general report on the question of procedure,! has recognised the 
necessity of proposing a special procedure to the Council. Thisis not merely 
necessitated by the extremely technical nature of the subject: it is also in 
conformity with the recommendations of the report submitted to the Gov- 
ernments and with the replies received. 

These recommendations propose that a conference skola be convened 
which should comprise experts in the subject of applied maritime zoology, 
representatives of the marine products industries, and juriste. The replies 
received show, first, that the question must be studied at greater length and 
in greater detail if we are to arrive at a settlement by international agree- 
ment; secondly, that such regulation might be carried on and developed in 
the case of a certain number of less migratory species of maritime fauna, by 
means of bilateral and multilateral conventions, and, in the case of other 
more migratory species, such as the whale, by means of a general convention; 
and, finally, that the conference of experts is the proper body to formulate an 
-opinion on these problems and on many other problems arising from this 
question, and also on the best method of formulating rules without undesir- 
able delay. 

Several Governments pointed out in their replies that the subject has been 
studied for some years by international oceanographical orgenisations, and 
in particular by the Permanent International Council for the Exploration of 
the Sea at Copenhagen. They consider that we ought to avail ourselves of 
the co-operation of these organisations. 

The Committee readily adopts this suggestion. Declaring that the ex- 
ploitation of the products of the sea is one of the subjects the regulation of 
which by international agreement appears to be most desirable and realis- 
able, and once again emphasising the urgency of the measures to be taken, 
the Committee proposes to the Council to begin by submitting the question 
to the above-mentioned conference for examination. This Conference should 


* Publications of the League of Nations. V. Legal. 1927. V. 4. 
1 See document printed supra, p. 39. 
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include not only experts in applied maritime zoology, representatives of the’ 
marine products industries and jurists but also representatives of the above- 
mentioned international organisations, and, in particular, of the Copenhagen 
Permanent Council. Its general technical programme, to which other items 
may be added, might be as follows: 


(a) To establish general and local basic rules for the organisation of a 
more rational and uniform system of supervising the exploitation of 
maritime fauna in all its aspects; 

(b) To reserve zones and organise a system of alternating exploitation; 
to fix close seasons or to fix age-limits under which the various species 
may not be caught or hunted; 

(ce) To determine the most effective method of establishing and main- 
taining supervision over the application of the measures adopted; 

(d) To determine the most suitable form of total or partial interna- 
tional regulation of the subject, and draw up, if necessary, a general 
draft convention or a series of multilateral draft conventions. 


Further, the Committee ventures to suggest to the Council that the prepa- 
rations for the Conference might be entrusted either to the Economic Com- 
mittee of the League of Nations or to the Copenhagen Permanent Council. 

Geneva, April 2nd, 1927. 

(Signed) Hj. L. HAMMARSKJÖLD, 
Chairman of the Committee of Experts. 


LEAGUE OF NATIONS 
Committee of Experts for the Progressive Codification of International Law 


(QUESTIONNAIRE No. 8) 
Adopted by the Committee at i:s Third Session, held March-April 1927 


COMMUNICATION OF JUDICIAL AND EXTRA-JUDICIAL 
ACTS IN PENAL MATTERS AND LETTERS ROGATORY 
IN PENAL MATTERS* 


The Committee has the following terms of reference: 

(1) To prepare a provisional list of the subjects of international law 
the regulation of which by international agreement would seem to be 
most desirable and realisable at the present moment; 

(2) After communication of the list by the Secretariat to the Govern- 
ments of States, whether Members of the League or not, for their opin- 
ion, to examine the replies received; and 

(8) To report to the Couacil on the questions which are sufficiently 
ripe and on the procedure which might be followed with a view to pre- 
paring eventually for conferences for their solution. 


The Committee has decided to include in its list the following question: 
“Is it possible to establish, by means of a general convention, provi- 
sions concerning the communication of judicial and extra-judicial acts 
(actes judiciaires et extra-judiciatres) in penal matters and letters rogatory 
in penal matters?” 


On this subject the Committee has the honour to communicate to the 
Governments a report submitted to it by a Sub-Committee consisting of M. 
Scuiicxine, Rapporteur, and M. Drena. The report comprises a memoran- 
dum by the Rapporteur, to whick is appended a draft of a convention. The 
text of this draft has been modified by the Sub-Committee as the result of its 
discussion by the Committee of =xperts. 

The nature of the general question and of the particular questions involved 
therein appears from the report. The latter contains a statement of princi- 
ples to be applied and of the solations of particular questions which follow 
from those principles. The Committee regards this statement as indicating 
the questions which require to be solved in order to deal with the matter by 
way of an international agreement. All these questions are subordinate to 
the larger question set out above. 

It is understood that, in submitting this subject to the Governments, the 
Committee does not pronounce either for or against the general principles 
set out in the report or the saluticns proposed on the basis of these principles 
for various particular problems. At the present stage of its work it is not 


* Publications of the League of Naticns. V. Legal. 1927. V. 6. 
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for the Committee to put forward conclusions of this character. Its sole, or’ 
at least its principal, task at present is to direct attention to certain subjects 
of international law the regulation of which by international agreement may 
be considered to be desirable and realisable. 

In doing this, the Committee should doubtless not confine itself to general- 
ities but ought to put forward the proposed questions with sufficient detail to 
facilitate a decision as to the desirability and possibility of their solution. 
The necessary details are to be found in the draft convention above mentioned 
(see page 28). 

In order to be able to continue its work without delay, the Committee will 
be glad to be put in possession of the replies of the Governments before De- 
cember 31st, 1927. 

The Sub-Committee’s report and the draft convention above-mentioned 
are annexed to the present communication. 

Geneva, April 2nd, 1927. 

(Signed) Hj. L. HAMMARSKJÖLD, 
Chairman of the Committee of Experts. 


ANNEX 


REPORT OF THE SUB-COMMITTEE 


Rapporteur: Professor SCHÜCKING. 
Member: Professor DIENA. 


“Ts it possible to establish, by means of a general convention, provisions con- 
cerning the communication of judicial and extra-judicial acts in penal matters 
and letters rogatory in penal matters?” 


[Translation.] 
INTRODUCTION 


DEFINITION OF THE PROBLEM 


At its second session, held at Geneva, the Committee of Experts for the 
Progressive Codification of International Law appointed a Sub-Committee— 
of which I had the honour to be made Rapporteur—to consider whether and 
how far it would be desirable and possible to conclude a convention concern- 
ing “the communication of judicial and extra-judicial acts and letters 
rogatory in penal matters.” 

The question was formulated in the same terms as those used for the 
titles of the first two chapters of the Convention on Civil Procedure con- 
cluded at The Hague on November 14th, 1896, namely: 

(1) Communication of Judicial and Extra-judicial Acts; 
(2) Letters Rogatory. 


It is true that the title of the Convention on Civil Procedure differs slightly ' 
from the terms in which the question submitted to me was formulated: the 
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Convention of 1896 is called a “Convention relating to Civil Procedure.” 
whereas the question on which I have been asked to report refers to commu- 
nications and letters rogatory “in penal maiiers.” I do not regard this 
difference between. the two formulas as of material importance. I have 
assumed that the question under consideration is confined to judicial co- 
operation in matters of procedure, and that the only difference between the 
subject with which I am dealing and the subject of the above-mentioned 
Hague Convention lies in the fact that the latter deals with judicial co- 
operation in civil procedure, whereas the subject I have been asked to 
consider relates to judicial co-operation in matters of penal procedure. 

It is in this sense, and within these limits, that the problem is usually 
treated in textbooks and monographs on the subject. 


Von Martirz: Internationale Rechtshilfe in Strafsachen, Vol. 2; 
Lammasca: Auslieferungspfiicht und Asylrecht, Appendix; Mers: 
Lehrbuch des internationalen Strafrechts und Strafprozessrechts; MONIER: 
Les Commissions rogatotres en droit international (Paris, 1909) (see also, 
in the latter, bibliography of previous French works on the subject); 
L. Gestoso Y Acosta: Nuevo Tratado de derecho procesual, civil, mer- 
cantil; see also Breanautt: De l'audition en matière criminelle des 
témoins en pays étranger (Paris, 1878). Further information may be 
found in textbooks and monographs on extradition law, which deal 
incidentally with questions of international judicial co-operation. 
As regards judicial co-operation in international civil procedure, the 
only book of reference is the comprehensive work of Merr and MAME- 
LocK: Das internationale Privat- und Zivilprozessrecht auf Grund der 
Haager Konventionen. 


My exåmination of the problem was to a certain extent restricted by the 
fact that the Committee of Experts had previously decided that a kindred 
subject connected with international penal procedure, namely, the law of 
extradition, was not ripe for immediate codification. Accordingly, I have 
had to exclude certain questions which are on the border-line of the two 
subjects, e. g., the question of the passage in transit of persons under arrest 
across the territory of a third country (so-called “ provisional” extradition). 
In the report of the Committee of Experts, this matter was treated as a 
question of extradition law (see Report on Extradition, 4 (1)), whereas in 
technical works it is often included under judicial co-operation in penal 
matters, even when such co-operation is taken in its strict sense as excluding 
the laws of extradition (See Mur, op. cit., page 374, and in particular 
LAMMASCH, pages 702 et seq). 


I. Tae PRINCIPLE OF THE OBLIGATORY CHARACTER OF JUDICIAL Co-OPERA- 
TION IN PENAL MATTERS AND THE RECOGNITION OF THIS OBLIGATION IN 
TREATIES 


The duty of States belonging to the comity of nations to help each other in 
the fulfilment of their judicial functions did not attain any degree of recog- 
nition until the nineteenth century. Since Hugo Grotivs pronounced 
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himself in favour of an obligation to grant extradition, a number of authors . 
have advocated wider general co-operation in legal matters. 


No detailed historical account exists of judicial co-operation in the 
strict sense of the word. There are at most a few accounts of the 
history of judicial co-operation to be found in works on the law of 
extradition; see Lammascu: Auslieferungspflicht und Asylrecht, pages 
1 et seg. and 821 et seg. 


It was not until the second half of the nineteenth century, however, that 
detailed regulations on this subject were embodied in inter-State treaties. 
Since then, a large number of inter-State conventions have been concluded, 
establishing reciprocal judicial co-operation in civil and penal procedure. 
Co-operation has, however, in two respects advanced rather further in the 
field of civil procedure. On the one hand, States have concluded a large 
number of special conventions with a view specifically or mainly to judicial 
co-operation in civil actions, and on the other hand the question of civil 
procedure has been made the subject of a collective convention—that con- 
cluded at The Hague in 1896. As regards penal procedure, the position is 
quite different in both respects. As far as I am aware, there is no special 
convention relating exclusively to judicial co-operation in penal affairs. It 
is true that an administrative agreemant was recently concluded on Decem- 
ber 16th, 1925 (Reichsgeseteblatt, 1926, II, page 89), between Germany and 
Poland dealing exclusively with judicial co-operation in penal matters, but 
this agreement—which has not been promulgated as a law—does not 
prescribe the conditions of such co-operation but simply the procedure by 
which it is to be carried out. The relevant principles of judicial co-operation 
in penal matters have, however, been embodied in inter-State treaties of the 
most varied character, more particu_arly extradition treaties, conventions 
providing for judicial co-operation in civil and penal matters, treaties of 
friendship and good-neighbourliness, treaties of peace, treaties of friendship 
and extradition and, lastly, treaties of friendship, commerce and navigation. 
No multi-State convention on penal procedure has been concluded on the 
lines of the above-mentioned Hague Convention on civil procedure. 

For the purposes of this report there is no need to consider whether we 
should accept the views of those authors of works on international law who 
claim that there already exists a general custom in international law by which 
every State, even when not bound by convention, is under obligation to 
assist any other State member of the international community in its ad- 
ministration of justice by assisting it in penal matters; or whether, on the 
other hand, we should accept the views of those who refuse to recognise the 
existence of any legal obligation unless formally laid down in an existing 
treaty. 

As regards the position of this controversy in 1910, see Mutu: 
Lehrbuch des internationalen Straf- und Strafprozessrechts, page 374; 


see also von Liszt-Furiscumann: Völkerrecht, page 353, who rejects 
in principle the obligation of judicial co-operation. 
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: Even those authors who maintain that a custom exists in international 
law or those who, prefer to base their arguments upon natural law do not, 
as a rule, go beyond laying down the principle of obligatory judicial co-opera- 
tion in penal matters and leaving it to the individual States to formulate 
rules for the actual application of this principle. The mere acceptance of 
this rule by States is not a matter of great practical importance. Unless 
bound by a convention, States, even though they may not recognise the 
principle of a general and fundamental obligation, may nevertheless, in 
individual cases and within certain self-appointed limits, deny any obligation 
to render assistance in judicial matters. "Where no treaty exists, then, every 
State has in practice the right to decide for itself how far it will recognise an 
international obligation to afford assistance in judicial matters. This 
juridical position, whereby, in the absence of a convention, each State has 
the sovereign right to decide for itself whether it will or will not accord its 
help in a specific case, is of particular importance to States which on prin- 
ciple refuse to conclude international treaties for judicial co-operation. It is 
interesting to note that certain States, though far from rejecting the prin- 
ziple of an obligation in international law as regards judicial co-operation, 
refuse on principle to conclude treaties on this subject, so that in practice 
they enjoy full freedom of decision as regards other States in all individual 
gases, despite the fact that they theoretically recognise the principle of an 
obligation under international law to afford their assistance to such States in 
judicial matters. This seems to be the attitude of the United States, for 
example. 

Nevertheless, the practical needs of international life are leading States to 
afford each other assistance, even in penal matters. This fact is revealed in a 
‘arge number of conventional provisions, even though, as we have already 
ointed out, no special convention yet exists relating exclusively to judicial 
20-operation in penal matters. If we study the history of conventional 
2lauses of this kind, we find that they became more and more common during 
she second half of the nineteenth century. Monier (Les Commissions 
rogatoires en droit international, Paris, 1999) states that the first provisions 
regarding “commissions rogatoires et remises de signification” occur in the 
conventions concluded by France in 1844 and 1846 with the Netherlands and 
she Grand-Duchy of Baden. It is possible, however, that a few conventions 
of this kind were concluded before 1844 between the various German States 
inside the German Federation. As I have already said, clauses of this nature 
*>ecame more and more common in conventions in subsequent decades of the 
nineteenth century, and deal with an ever-increasing number of special 
points connected with judicial co-operation in penal matters. It was not 
-antil 1869, however, that any treaties included a formal obligation in regard 
to the serving of writs in general, including the serving of writs upon accused 
persons. ‘The first clause of this kind occurs in Article 13 of the Franco- 
Belgian Convention of 1869 and the Franco-Bavarian Convention, which was 
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based on the model of the former. The total number of conventions con- 
cluded since 1844 is, I believe, 128 (see list of these conventions in Annex II 
to the present report). The most recent and most detailed provisions are to 
be found in the following Conventions: Conventions of May 8th, 1922, 
between the German Reich and the Czechoslovak Republic on extradition 
and other forms of judicial co-operation in penal matters; Convention of 
July 12th, 1921, between Estonia and Latvia; Convention of April 19th, 
1924, between Bulgaria and Roumania; Convention of November 26th, 1923, 
between the Kingdom of the Serbs, Croats and Slovenes and Bulgaria; 
Convention of July 12th, 1921, between Latvia and Lithuania; Convention of 
February 12th, 1923, between Denmark and Finland; Convention of Febru- 
ary 28th, 1915, between Paraguay and Uruguay. Unfortunately, I have - 
been unable to obtain copies of a number of treaties on extradition and co- 
operation in judicial matters which, I understand, Italy has recently con- 
cluded but has not yet ratified. 

The juridical notion of obligation to afford mutual assistance in the ad- 
ministration of the penal law also appears in the parallel provisions of the 
national laws of the various States which have adopted regulations in regard 
to judicial co-operation. Such rules exist in the general laws on judicial 
organisation and administration, as well as in special laws on penal proce- 
dure. (It is a remarkable fact that Articles 914 et seg. of the Code of Civil 
Procedure of the State of New York contain provisions regarding judicial 
co-operation in penal matters.) Lastly, provisions of this kind are to be 
found in ministerial decrees and circular instructions sent to diplomatis 
representatives and consuls abroad. 

See also the declarations regarding judicial co-operation exchanged 
between the Austrian Government and the Swiss Federal Council on 
the subject of correspondence between the Imperial and Royal Courts 
and Public Prosecution Offices of the kingdoms and countries of the’ 
Austro-Hungarian Monarchy represented in the Reichsrat on the one 
hand and the Swiss judicial authorities on the other. These declara- 
tions introduced modifications on certain very important points in the 
Extradition Treaty concluded on March 10th, 1896, between Austria 
and Switzerland. They are reproduced in Normen über die interna- 


tionalen Rechisbeziehungen auf dem Gebiete des Zivil- und Strafrechts und 
tiber dem Rechtshilfeverkehr mit dem Auslande (Vienna, 1910). 


It is interesting to note that in negotiations for the conclusion of conven- 
tions such clauses applying to individual States have often played a part sim- 
ilar to that of autonomous Customs tariffs in the economic sphere; the tariffs 
are taken as a basis or framework for subsequent commercial agreements. 
A number of countries, having no legal provisions of their own on the sub- 
ject, have developed a certain judicial usage. This is the case in the Anglo- 
Saxon countries and in Brazil. 

Clearly, then, the idea of international judicial co-operation, based on rules 
of ‘aw, is undoubtedly making progress even in regard to penal matters. It 
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would therefore seem particularly desirable to give this idea practical shape 
by means of a multi-State convention, as has already been done in the case of 
judicial co-operation in civil procedure. As early as 1812, Anselm FEUER- 
BACH, the celebrated German professor of penal law, in preparing a draft 
treaty on relations between the judicial administrations of two neighbouring 
countries (§ 103, No. 1), included in the third part of the special provisions a. 
clause providing for mutual judicial assistance in penal matters. Although 
the only immediate aim was to draw up a typical inter-State convention, 
Feuerbach’s idea: nevertheless tended tcwards the unification of the rules of 
law relating to the question. 
The draft is worded as follows: 


“The two States agree to afford each other judicial assistance both in 
civil and in penal matters in so far as the present treaty contains no 
special restrictions in those respects.” 


Further, the Austrian jurist, Domin Perrusueverz, in his Précis d'un Code 
de Droit international (Leipzig, 1861), gave a number of explanations of 
the term “commission rogatoire,” the obligation to give evidence, and the 
costs of judicial co-operation in penal matters. Volume 13 of the publica- 
tions of the International Association of Criminalists, which aims at securing, 
the unification of large sections of penal law, includes an article by Honorat 
entitled “Etude sur les moyens de réprimer la criminalité internationale.” 
This article contains the following observations on judicial co-operation: 


“The magistrates and judicial police officials of the different coun- 
tries-would have to be given the right to send each other letters rogatory 
and communicate with each other direct without being obliged to have 
recourse to the diplomatie channel through various ministries, a process. 
which always involves a considerable loss of time” (page 266, No. 3). 


l Lastly, Meru, who represented Switzerland at the Hague conferences for 
the conclusion of the Convention on Civil Procedure, writes as follows in his. 
Lehrbuch des internationalen Straf- und Strafprozessrechts: 


“The best method would be to unify the main principles and apply 
them to a fairly large territory (as in the Hague Convertions). This: 
method would at any rate be preferable to that of bilateral conven- 
tions.” 


If we wish to regulate, on a collective basis, international co-operation in. 
penal matters on the model of the International Convention on Judicial Co- 
operation in Civil Procedure, the latter Convention would, notwithstanding, 
the differences between penal and civil procedure, prove a valuable guide to: 
us on a number of important points. 

Such a collective regulation of the subject will only be possible, of course, 
if the inter-State treaties and the different national codes and judicial usages 
reveal a certain consensus of juridical opinion as regards main principles. 
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I will now endeavour to show whether, and if so how far, this consensus of 
opinion exists. 


IL. CASES In WHICH JUDICIAL CO-OPERATION IS GRANTED 


If we begin by turning to the individual problems connected with the ques- 
tion of judicial co-operation in penal matters, we may adopt the classification 
which the Belgian Government established when it prepared the model con- 
ventions which it concluded in the sixties of last century. This classification 
has been adopted in most of the conventions relating to this question. Von 
Martz, in his comprehensive work, Internationale Rechtshilfe in Strafsachen, 
also adopted this classification as the basis of his study of the question. Ac- 
cording to him, the subject is divided on the following lines: 


(a) Requisitions in penal cases for the hearing of witnesses residing 
in the State applied to, irrespective of their nationality; 

(b) Requisitions in penal cases regarding the summoning of witnesses 
or experts before a foreign tribunal; 

(c} Requisitions in penal cases for the sending, under promise of 
return, of articles believed to constitute important evidence and papers 
or documents held by the administration applied to; 

(d) Requisitions in penal cases regarding the official transmission 
(notification, signification) of sentences, judicial decisions, orders, de- 
crees and instruments of all kinds relating to procedure, to persons who 
are under the jurisdiction of one of the two contracting States; 

(e) The reciprocal communication of penal sentences passed by the 
courts of one party upon a national of the other for a crime or offence of 
any kind, for the purpose of registration after the sentence has become 
res judicata. 


The discussion of the subject in the present memorandum is based on this ` 
scheme. It should be pointed out at once, however, that in certain respects 
the scheme is incomplete. In the first place, the chapters arranged by von 
Martitz sometimes require elaboration; for example, the question of the 
communication of extracts from criminal records (Strafregister) should be 
included under (e) “Reciprocal communication of penal sentences.” Fur- 
ther, certain questions which should have been allowed separate chapters 
do not appear in the scheme at all. Thus it omits the question—which is 
mainly of a technical nature—whether, and if so to what degree, judicial co- 
operation in penal matters should be effected through the diplomatic channel 
or by direct communication between the judicial authorities (either the 
supreme authorities or those directly concerned), or by means of a procedure 
whereby the diplomatic representative of the applicant State would enter 
into direct communication with individual persons subordinate to the judi- 
cial administration of the State applied te. The question of costs also re- 
quires consideration. Another question affecting judicial co-operation is 
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that of the language to be used in the various forms of application for assist- 
ance. Lastly, consideration will also have to be given to the question of the 
obligation of States to send each other, when required, the legal information 
necessary to enable international judicial assistance to be granted. If, as a 
result of future legal developments, international courts of law with penal 
powers are eventually established, there will arise the problem of the judicial 
assistance which the courts of individual countries should afford to such an 
international court. As, however, no such international penal judicature 
yet exists, we need not consider this question now, but will examine each of 
the other problems already mentioned on the basis of the scheme set forth 
above, 


METTGENBERG rightly states (‘“Rechtshilfe, zwischenstaatlich, in 
Strafsachen,” Handwörterbuch der Rechiswissenschaft, von ELSTER and 
Strer-Somio, column 1299; the author has been kind enough to place 
the proofs of this work at my disposal) that the execution of a requisition 
for judicial co-operation comprises the following two stages: “First, 
measures taken in the home country, t.e., the wanted person is interro- 
gated and arrested; the object sought for is seized and placed in safe 
custody; the witness is summoned and his evidence taken; an enquiry 
is instituted and the results duly recorded. Secondly, measures taken 
abroad: the wanted person is handed over to the foreign authorities, 
who are also supplied with the evidence and the record of the case. 
Each of these individual measures of judicial assistance presupposes a 
decision to grant the requisition made by the foreign authorities.” 


The general arguments for and against codification cannot be examined 
until all the individual questions raised by the problem of judicial co-opera- 
tion in penal matters have been considered. 


(a) Requisitions in Penal Cases regarding the Hearing of Witnesses of any 
Nationality resident in the State to which the Requisition is addressed 


This is the simplest case of international co-operation in penal matters. 
State A desires a person residing in State B to give evidence in penal proceed- 
ings pending in State A. It isa case which is covered by all treaties on judi- 
cial co-operation in penal matters, and it is a typical instance where judicial 
co-operation is in principle provided for. Even the earliest treaty I have 
found on judicial co-operation in penal matters—that of November 7th, 1844 
—contains the following provision: 


‘When, in the hearing of a case which is of a penal but not of a politi- 
cal character, one of the two Governments deems it necessary to hear 
witnesses domiciled in other States, letters rogatory for that purpose 
shall be sent through the diplomatic channel.”’ 


Another formula establishing a similar obligation is to be found in the next 
oldest treaty—that of April 16th, 1846, between France and the Grand- 
Duchy of Baden. Article 4 of this treaty reads as follows: 
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“The two contracting Governments undertake to cause writs to be 
served and letters rogatory to be executed both in civil and in criminal 
cases, subject to any provisions to the contrary in the laws of the 
country.” 


All existing treaties recognise this obligation. 


Simple treaties of this kind on judicial co-operation were signed in 
the second half of the past century, particularly by France. There are 
the reaties concluded by France with Wurtemberg (January 28rd, 1853), 
with Hesse (January 26th, 1853), Portugal (July 13th, 1854), Austria 
(November 18th, 1855), Chile (April 11th, 1860), Sweden and Norway 
(June 4th, 1869), the Swiss Confederation (July 9th, 1869), Bavaria 
(November 20th, 1869), Italy (May 12th, 1870), Belgium (August 15th, 
1874), Peru (September 30th, 1874), Luxemburg (September 12th, 1875), 
Denmark (March 28th, 1877), Spain (December 14th, 1874). See also 
the special judicial co-operation clauses of the revised Rhine Navigation 
Act of 1869 and the Elbe Navigation Acts of 1821 and 1841. The more 
recent conventions which, in addition to letters rogatory for the evi- 
dence of witnesses, provide for judicial co-operation in regard to other 
forms of evidence are mentioned elsewhere in the present report. (See 
p. 11 et seg.) 


The same principle is applied in the laws of individual countries. 


Belgium.—Article 139 of the Law of 1869 on Judicial Organisation 
reads as follows: “Judges may also send letters rogatory to judges of 
other countries, but they may only execute letters rogatory from other 
judges if authorised by the Minister of Justice, in which case they are 
bound to do so.” See also the following extract from the memorandum 
sent by M. Verdussin (Public Prosecutor of Belgium) to the Minister of 
Justice on October 18th, 1877: “A judge who receives letters rogatory 
from another country must hold, in regard to the witnesses whom he 
calls, all the punitive and restrictive powers which he would hold if he 
were executing letters rogatory issued by one of his colleagues of his: 
own country.” i 

Tialy.—Article 854 of the Code of Civil Procedure reads as follows: 
“When in penal cases measures of enquiry are to be taken at the request 
of foreign judicial authorities, such measures shall be taken by the 
Court of Appeal (Chambre d’accusation) or by a judge delegated by that 
court. In such cases the witnesses may, if required, give their depcsi- 
tions on oath.”’ For special provisions relating to Italian consular juris- 
diction, see Article 171 of the Italian Consular Law of January 28th, 
1865. 


I am indebted to Professor Diena for a correction on the subject of 
Italian legislation. I quoted Article 854 of the Code of Civil Procedure 
instead of the Code of Criminal Procedure; and I quoted the Code of 
1865, which is no longer in force. The Code of Criminal Procedure now 
in force in Italy isthat which has been in operation since January ist, 1914, 
The provisions of Articles 635-639 deal with questions relating to the 
communication of judicial and extra-judicial documents in criminal cases 
and letters rogatory in criminal cases. 

Netherlands——The Law of July 6th, 1896, authorises the despatch of 
letters rogatory to other countries whenever the evidence of witnesses 
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residing outside the Kingdom is required. This law also authorises 
Dutch consuls abroad to take the evidence of witnesses. 

Great Britain and Ireland.—Decision of the Ministry of Justice of 
December 12th, 1900: “The authorities of Great Britain and Ireland 
shall afford judicial assistance in penal matters to foreign courts by 
taking the evidence of witnesses, but not of accused persons and not in 
penal cases of a political character. The hearing of the evidence of 
witnesses in penal cases shall have as its legal basis the Extradition 
Acts of 1870, 33 and 34 Vict. cap. 52, and 1873, 36 and 37 Vict. cap. 60. 
According to these Acts magistrates or justices of the peace are compe- 
tent, on the requisition of a foreign court, to take the evidence of wit- 
nesses. The giving of false evidence is a punishable act. The giving of 
evidence is compulsory. In order to enable the authorities of Great 
Britain and Ireland to take action, the foreign tribunal must send 
through the diplomatic channel a requisition which must in particular 
mention the maximum sum to be expended in costs, and must be ac- 
companied by an order of the court, sealed with the court’s seal, indi- 
cating the nature of the case, the names and addresses of the witnesses 
to be heard and the general or special questions to be put to them. 
An English translation of the order of the court and any documents 
attached thereto must be provided. The court’s documents must be 
duly authenticated, and the authentication clause must contain an 
affirmation that the court making the requisition is empowered to order 
the taking of evidence.” 

Turkey—Decree of the Court of Justice, June 16th, 1847: “The 
service of writs and execution of other official acts shall be facilitated 
and simplified as far as possible.” 

United States of America—There are no laws or judicial usages in 
the United States regarding the hearing of witnesses in penal cases 
pending in other countries, because the practice itself is either quite 
foreign to the institutions of individual States of the Union or is only 
admitted within certain limits for purposes of defence. In all criminal 
cases the American laws always specifically require that witnesses for 
the prosecution shall give evidence only in court and in the presence of 
the accused; they are allowed to do so elsewhere only in a few of the 
States of the Union. It is therefore questionable whether the courts in 
the United States would take any action to obtain the evidence of 
witnesses in criminal or penal cases pending before foreign tribunals. 
In any case, the evidence of such witnesses could be taken only in virtue 
of letters rogatory and not on the strength of a mere ‘‘commission,” 
and when necessary the letters rogatory must state the exact nature of 
the alleged offence and what the requesting tribunal desires to prove by 
the evidence of the witnesses in question. Further, they must expressly 
state that the statement so obtained has legal validity in the country 
where the case is being tried. In these circumstances, it might be 
possible, if a satisfactory account of the case were given, to cause the 
competent court in the United States to order the evidence of a witness 
to be taken, unless, of course, the offence were of a political nature 
(extract from an advisory opinion given to the Imperial Austro-Hun- 
garian Consul in New York and reproduced in Normen über die inter- 
nationalen Rechtsbeziehungen auf dem Gebiete des Zivil- und Strafrechts 
und über dem Rechtshilfeverkehr mit dem Auslande (Vienna, 1910). 
See also Article 914 of the Code of Civil Procedure of the State of New 
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York. This article reads as follows:! “Hither of the parties to an in- 
stance, process of procedure of any kind, civil or criminal, pending before 
a tribunal outside the State, whether in ‘the United States or in a foreign 
country, may obtain, by the procedure prescribed in the above-men- 
tioned sections, the deposition of a witness, and, together with such 
evidence, may obtain books which are kept in the State (of New York) 
but are to be used in the proceedings in the other country.” 

Argentine and Uruguay.—According to a report prepared in 1877 by 
the Austro-Hungarian Minister to the Argentine and Uruguay, the 
courts of those two republics only offer their assistance in judicial 
matters if the execution of the judicial acts in question is applied for by 
a requisition from the requesting court sent through the diplomatic or 
consular representative in the country receiving the requisition. 

Austria.—Decree by the Ministry of Justice, June 16th, 1844, § 38: 
“The courts in the territory to which the present law is applicable shall 
execute requisitions for assistance received from foreign tribunals except 
where there exist instruments (treaties, governmental declarations, 
ministerial decrees) laying down provisions to the contrary.” 

§ 33: “In penal cases the courts shall also, on request, agree to assist 
the competent foreign authorities, except where special ordinances 
exist containing provisions to the contrary. If the court of lower 
instance raises objections which are recognised as valid, the Ministry 
of Justice shall be asked for instructions.” ‘‘Papers relating to cases 
of high treason, lese-majesty, offences against members of the Imperial 
House, breaches of the peace, forgeries of public bonds and the counter- 
feiting of coinage may not be communicated to foreign authorities 
except by permission of the Minister of Justice.” 

Spain.—See L. Gestoso Y Acosta, Nuevo Tratado de derecho procesal, 
civil, mercantil, pages 309 et seg. Articles 193 and 194 of the Law of 
Criminal Procedure prescribe as follows: Article 193: “Letters rogatory 
addressed to foreign courts shall be transmitted through the diplomatic 
channel in the form prescribed by treaty or, in the absence of a treaty, 
in the form prescribed by the Government. In all other cases the 
principle of reciprocity shall be applied.” Article 194: “The rules laid 
down in the preceding article shall also be applicable for the purpose ` 
of giving effect in Spain to letters rogatory from foreign courts request- 
ing the execution of a judicial act.” 

Sweden.—The exchange of letters rogatory provided for by extradition 
treaties is governed by two Laws of March 6th, 1899. 

Brazil——As regards the methods of treating and executing in Brazil 
letters rogatory from foreign courts, the Brazilian Law of November 
20th, 1894, No. 221, on judicial organisation has changed the previously 
existing legal position (except in regard to requests for the execution 
of sentences); letters rogatory from foreign courts will now always 
require the exequatur of the Federal Government before they can be 
executed in Brazil. 


The above particulars afford sufficient evidence of a widely held legal 
opinion that requisitions from a foreign State for the evidence of witnesses 
should in principle be granted by the State to which they are sent. The 
nationality of the witness is quite irrelevant, so that the requisition is 

1 Translation; the original is not available in the Secretariat. 
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granted even where it relates to a person not possessing the nationality of the 
` State applied to, but resident in its territory and therefore subject to its 
authority. Further, there is no doubt that the hearing of witnesses should 
be carried out in accordance with the laws of the State applied to. Its legal 
restrictions should be observed, the procedure it prescribes should be fol- 
lowed and the coercive measures it allows shouļd be used. As regards this 
last point, it would in any case seem possible to subpoena a witness where the 
evidence is taken in execution of an inter-State treaty which has become law. 
Objections might be raised, however, in countries where there is no legal basis 
for the judicial assistance. In certain instances Lammasch recommends 
that depositions may be made compulsory by convention even where the 
laws of the State applied to do not allow a subpcena. These laws do not, 
perhaps, allow a subpcena to be served if the witness is not connected with the 
State either as its national or through being domiciled there, but is a national 
of the State making the requisition and is only staying temporarily in the 
State applied to. Lammascu (op. cit., page 864) cites the instance of a wit- 
ness taking a short journey abroad and so evading the obligation to give 
evidence in a case in which he might criminate himself. 

It is important to note that recent treaties of judicial co-operation apply to 
requisitions for the evidence of witnesses in penal cases the clear and simple 
principle that the State applied to takes such evidence on behalf of the State 
making the requisition. The favourable treatment accorded in penal cases 
to requisitions for the evidence of witnesses is extended to other measures of 
enquiry. The older treaties actually enumerate all acts of this kind for 
which judicial assistance should be rendered (expert opinions, constats, 
searching of the person, communication of commissions to obtain evidence) ; 
but the most recent treaties do not as a rule contain such lists. Thus, the 
Extradition Treaty concluded on April 19th, 1924, between Bulgaria and 

-Roumania declares in Article 19: 


“When either of the Governments deems it necessary to hear wit- 
nesses domiciled in the other State or to take any other measure of 
judicial enquiry in the’prosecution of a criminal case of a non-political 
nature, letters rogatory shall be sent for this purpose through the 
diplomatic channel and shall be executed in accordance with the laws of 
the country in which the witnesses are to be heard or the measures of 
judicial enquiry taken.” 


This treaty shows that the principle of judicial co-operation in penal mat- 
ters is extended from the hearing of witnesses and kindred measures of en- 
quiry to the examination of the accused themselves. The Treaty concluded 
on March 17th, 1923, between the Kingdom of the Serbs, Croats and 
Slovenes and Czechoslovakia is even clearer on this point. Article 59 reads 
as follows: 
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“They shall in particular notify each other of measures regarding 
penal procedure and shall carry out measures of enquiry such as the 
examination of accused persons, witnesses and experts, judicial constats, 
searching of the person and sequestration . . . and the communication 
of documents and articles connected with the penal procedure.” 


In order to illustrate the general obligation to carry out all measures of 
enquiry, this article cites certain examples, notably the examination of the 
accused themselves. A similar clause exists in Article 14 of the Treaty of 
Extradition and Judicial Co-operation concluded on November 26th, 1923, 
between the Kingdom of the Serbs, Croats and Slovenes and Bulgaria, 
Article 14 of the Treaty of Extradition and Judicial Co-operation concluded 
on July 12th, 1921, between Latvia and Lithuania (this latter employs the 
words “carry out any other enquiry”) and Article 14 of the Treaty of Extra- 
dition concluded on November 29th, 1923, between Finland and Sweden 
(“to take the evidence of witnesses . . . or to carry out any other investi- ' 
gation”). It is instructive, too, to consult the Treaty of May 8th, 1922, 
between Germany and Czechoslovakia on Extradition and Other Forms of 
Judicial Co-operation in Criminal Cases. Article 16 reads as follows: 


“Holding of enquiries: The Contracting Parties undertake at the re- 
quest of the competent authorities to hold enquiries and in particular to 
hear accused persons, witnesses or experts and to carry out judicial 
inspections or examinations and sequestrations.” 


The use of the words “in particular” shows that the various measures of 
enquiry are only cited as examples, and that in principle judicial co-operation 
is promised for all such measures. Moreover, these texts do not stipulate 
that the measures of enquiry in question are confined to measures which 
could be accomplished only by the judicial authorities of the State to which 
the requisition is addressed. They may also include the seizure of postal ` 
correspondence, a police search for a person, or application to the civil status 
office (Standesamt) for information. This position is the outcome of a very 
interesting process of development. Judicial co-operation in penal cases 
begen with the hearing of witnesses in the interest of the requesting State, 
and has eventually been extended to cover all measures of enquiry in penal 
cases generally. All these measures have to be carried out in accordance 
with the laws of the State to which the requisition is sent—as we saw, indeed, 
in regard to the hearing of witnesses. In this connection an important point 
is raised in Article 17 of the Treaty of Extradition and Judicial Co-operation 
concluded on November 26th, 1923, between Bulgaria and the Kingdom 
of the Serbs, Croats and Slovenes. Under the terms of this article, the Min- 
istries of Justice of the two contracting parties, if requested to do so, are to 
communicate to the competent authorities of the other State the texts of the 
laws in force in the jurisdiction of the State applied to. This measure is 
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necessitated by the diversity and complexity of the various national laws on 
procedure. 

It is true that the obligation of the State to which the requisition is sent to 
carry out at the request of the applicant State measures of enquiry of any 
kind—which obligation we have shown to be the outcome of a process of 
historical development—is subject to a limitation which has not yet been 
considered. In certain cases the execution of requisitions of this kind may be 
refused not only in the case of political offences but also whenever the req- 
uisition relates to an offence which is not extraditable. This restriction is 
included in the most recent treaties on the subject. 


See, for example, the Treaty of Extradition and Judicial Co-operation 
concluded on July 12th, 1921, between Estonia and Latvia. Article 
16 reads: ‘Whenever, in a criminal case in which extradition is ad- 
missible under the terms of the present Convention, the authorities . 
...ask... that a witness be heard... .’ See also the corresponding 
clause of Article 19 of the Extradition Treaty between Bulgaria and 
Roumania, Article 16 of the Treaty of Extradition and Judicial Co- 
operation concluded on July 12th, 1921, between Latvia and Lithuania, 
Article 16, in conjunction with Article 17 (1), of the Treaty of May 8th, 
1922, between Germany and Czechoslovakia on Extradition and Other 
Forms of Judicial Co-operation in Penal Matters. This last article 
reads: “The legal assistance provided for in Articles 14 to 16 may be 
refused if the obligation to extradite as defined in the provisions of the 
present Treaty does not apply to the criminal proceedings in respect 
of which such legal assistance is demanded.” 


Moreover, the most recent treaties leave no doubt as to the intention to 
extend: the right of refusal, within the scope indicated, to all measures of 
enquiry whatever, whereas the practice in previous treaties, and indeed the 
former theory, often limited this—exceptional—right of refusal to certain 

specified acts of enquiry, not including the actual hearing of witnesses. 


See, for example, the Extradition Treaty concluded on May 18th/ 
31st, 1911, between Austria-Hungary and Bulgaria, Article 16 (2) of 
which reads as follows: “ Nevertheless, when letters rogatory are issued 
with a view to the searching of persons or premises or the seizure of the 
corpus delicti or of evidence of guilt, they may only be executed subject 
to the reservation laid down in Article 8 (3) (rights of third parties) 
and only with reference to one of the acts enumerated in Article 2 
(list of extraditable offences).” As regards literature on this subject, 
see in particular von Martitz (op. cit., page 724): “If the object of 
the requisition is domiciliary visitation or sequestration, it cannot 
legally be executed except with reference to a crime or offence mentioned 
in the Extradition Law or the supplements thereto.” 


As already mentioned, a different view is taken in the most recent treaties, 
and the new theory that within the scope indicated the right of refusal ex- 
tends to all measures of enquiry is also set forth in the more recent works on 
the subject (see Mutu, op. cit., page 378). As regards the scope of this 
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reservatory clause, the older treaties attempted to enumerate all exceptional 
cases where the right to refuse any assistance existed. 

See, for example, Article 20 of the Extradition Treaty of September, 
29th, 1911, between Germany and Bulgaria, Article 17 of the Extradition 
Treaty of November 21st, 1910, between Switzerland and Greece, 
Meru also adopts the method of enumeration (see op. cit., page 378), 

In the most recent treaties, on the other hand, the exceptions only cover 
offences which are not extraditable; yet a careful examination of the lists 
given in the older treaties shows that the offences enumerated therein really 
correspond to the category of extraditable offences. An attempt might be 
made to draft a formula of a purely general character, such as, for example, 
that the carrying out of measures of enquiry may be refused where it would 
affect national interests; but a wide formula of this kind would obviously 
be open to serious objections from the point of view of international legal 
security in this matter. Lastly, even if a general clause were drawn up to 
apply to non-extraditable cases, this does not necessarily mean in practice 
that assistance would always be refused in such cases. It simply establishes 
a right of refusal, and there is therefore nothing to prevent a State from still 
complying with a requisition and affording its assistance (as indeed certain 
States already do) in cases where the accused is in territory which comes 
under the authority of the requesting State. In certain circumstances, 
indeed, such action would be highly desirable—for example, where a national 
of the State applied to, lying under a charge in another country, could furnish 
proof of innocence. In negotiating a convention, therefore, the best course 
would be simply to take the general clause adopted in the most recent treaties 
and extend the scope of the right of refusal to those cases only in which ex- 
tradition is not obligatory. 

In connection with the question of the obligation resting upon the State 
applied to carry out measures of enquiry, it should further be noted that . 
cases may exist where this obligation cannot be allowed even in the absence 
of the reservation referred to above (non-extraditable offences). I refer to 
cases where the requisition of the foreign State should be rejected on the 
ground of incompetence. It has already been explained that the enquiries 
are carried out by the State applied to subject to its own laws. But these 
laws also determine what authorities are competent to receive letters roga- 
tory and carry out enquiries, and they may also require that the authority 
competent to carry out the enquiries shall ascertain whether the foreign 
authority from which the letters rogatory came also possesses the necessary 
competence. In most States the laws on civil procedure probably establish 
this right to verify the competence of the requesting authority. It is also 
mentioned in national laws, jurisprudence and treaties. Thus a decree of 
the Austrian Ministry of Justice dated June 18th, 1854, states that: 

§ 38: “Judicial co-operation shall be refused if the act demanded by 
the requesting court does not come within the competence of the courts 
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‘as determined by the relevant internallaws. If the act requested comes 
within the competence of another home authority, the court applied 
to may forward the request to such authority.” 

§ 39: °. . . In granting judicial co-operation no derogation from the 
existing internal Jaws can be allowed unless the requisition expressly 
asks that a certain procedure prescribed in the law of the foreign country 
be followed in the accomplishment of the act in question and such 
procedure in question does not prove to be prohibited by any of the 
internal laws of the country.” 

§ 40: “If the court to which the requisition is ‘sent refuses its co- 
operation, or if in a case of judicial co-operation differences of opinion 
arise between the applicant court and the court applied to in regard to 
the methods of rendering such assistance or in other respects, the Court 
of Appeal from the court applied to shall on demand by the applicant 
foreign court or other foreign public authority give, without preliminary 
oral hearing, a decision as to the validity of the grounds for refusal, or 


_ as to the other points in dispute.” 
Most of the treaties concluded by France with other States in regard to 


letters rogatory in penal matters contain the following general provisions: 


“The letters rogatory shall be executed by the competent officials, 
due observance being paid to the laws of the country, in which the 
witnesses are to be heard.” 


See also a decision of the German Reichsgericht, dated November 
21st, 1912 (Journal de Droit international privé, 1904, page 956). 
Compare also the Treaty between the German Reich and the Czecho- 
slovak Republic of May 8th, 1922, on Extradition and Other Forms of 
Judicial Co-operation in Penal Matters. Article 16 of this Treaty 
reads as follows: “The Contracting Parties undertake at the request 
of the competent authorities to hold enquiries. . . .”” See also Article 
19: “The letters rogatory (see Articles 14 to 16) shall be dealt with in 
the manner prescribed for judicial acts of this kind, and with the 
employment of the necessary coercive measures, by those authorities 
of the Party applied to who are competent under their national laws 
to carry, out such official acts in criminal proceedings in their own 
country.” 


Even assuming that the right held by the authority applied to to decide 
as to its own competence always implies the right to ascertain whether the 
requesting authority also is competent, this does not mean that the judicial 
authority taking measures of enquiry will in all cases be -required to decide 
first whether the requesting authority is competent to ask the other State 
to carry out the enquiries in question. Some countries, e.g., Brazil, in princi- 
ple require the supreme judicial administrative authorities to decide this 
preliminary question. There are two possible solutions: Either the laws 
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of a country will require the supreme judicial authorities to examine only 
whether the requesting authority is competent, or they may also require 
those authorities to examine and decide whether the conditions in which the 
courts which are to carry out the measures of enquiry are competent have 
been fulfilled. In Germany, for example, all questions relating to the con- 
ditions governing the granting of judicial co-operation (e.g., the competence 
of the requesting authority, the form of the requisition and, where necessary, 
the question of reciprocity) come within the competence of the supreme ju- 
dicial administration, unless an actual treaty has been concluded containing 
clauses to the contrary. All these, however, are questions which solely 
concern the laws of individual nations and, like the procedure of extradition 
and exequaturs for the execution of the sentence of a foreign court, are 
treated in entirely different ways in different countries. The decisive factor 
is how far the courts are independent of the supreme judicial administration 
—in other words, how far their powers are separate. In practical co-opera- 
tion in penal matters the influence of the supreme judicial administration 
on the procedure as a whole is particularly great in countries which are not 
bound by any convention, and where the assistance of tribunals and ad- 
ministrations is only granted on a basis of reciprocity. If a judge is not 
thoroughly familiar with the law of a foreign country he will often find it 
very difficult to decide whether the requesting authority is really competent. 
In cases where assistance is granted on a basis of reciprocity the supreme 
judicial authorities will be best able to ascertain whether this condition is 
fulfilled. Thus paragraph 38 (8) of the above-mentioned Austrian Minis- 
terial Decree of June 16th, 1854, contained the following stipulation: 


“Assistance may be refused if reciprocity is not granted. If the 
tribunal applied to is uncertain whether reciprocity is granted or not, it 
must apply to the Minister of Justice for a decision on the point, which . 
shall be, binding upon it.” 


Taking all the above into account and assuming that a general convention 
on these matters were being drawn up on the model of the Hague Con- 
vention on Civil Procedure, the clause on this subject would be worded on 
the following lines: 


“ Article 1.—Measures of enquiry.—The Contracting Parties under- 
take, at the request of a competent authority, to take measures of 
enquiry. Such co-operation may be refused, however, if the penal 
proceedings for which it is to be rendered do not involve an obligation 
to grant extradition. Requisitions for judicial co-operation shall be 
executed by the authorities of the Party applied to which under its 
laws are competent to make such enquiries. The enquiries shall be 
carried out in accordance with the prescribed forms and with application 
of the proper coercive measures,” 
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(b) Requisitions in Penal Matters regarding the Sumimoning of Witnesses 
and Experts before a Foreign Tribunal 


Treaties providing for judicial assistance in international penal cases 
often provide also that the State applied to shall, when requested by the 
foreign authority, simply serve an official summons upon witnesses or ex- 
perts whose evidence the foreign tribunal wishes to hear. In point of fact, 
however, this official summons simply consists of the forwarding of a 
communication and has the effect of authenticating the act of communica- 
` tion. The receipt of the communication as such is not prejudicial to the 
witness or expert; sometimes, indeed, it has the advantage of affording a 
witness an opportunity of helping in an enquiry regarding an offence in 
which he is in some way implicated. On the other hand, the foreign 
tribunal is more likely to obtain the evidence of a witness or expert in this 
way than if it could do no more than issue a purely fictitious or public 
summons. It is noteworthy that the older treaties—such as, for example, 
the Franco-Swiss Treaty of 1803 (Article 18), the Franco-Swiss Extradition 
Treaty of 1828 (Article 6), the Austro-Swiss Treaty of 1828 (Article 5), 
and Article 28 of the-Draft Treaty on Judicial Co-operation, drawn up by 
Feuerbach—established a direct obligation to give evidence. But in view 
of the very great difficulties which would be involved by a journey to the 
seat of the foreign court trying the case, and in view of the reluctance of 
modern States to compel their nationals to obey orders from foreign States, 
the treaties now in force, however wide the obligations they contain in 
regard to the affording of judicial co-operation, leave the individual when 
summoned entirely free to decide whether or not he will obey the summons 
to appear before the foreign court. The more recent treaties repeatedly 
stipulate that the person concerned shall decide for himself whether he will 
appear before the foreign court or not, and the State to which the requisition 


is sent only undertakes to invite the person concerned to appear if he 
thinks fit. 


Cf. Article 15 of the Treaty on Extradition and Judicial Co-operation 
concluded on July 12th, 1921, between Estonia and Latvia: “When the 
Courts . . . demand ... the personal attendance of a witness . 
and if the latter, after having received through that channel a summons 
to appear, signifies his consent to do so . . .”; the Extradition Treaty 
between Bulgaria and Roumania dated April 19th, 1924, Article 17: 
“Tf it is considered necessary or desirable to summon a witness in a 
criminal case of a non-political nature, the Government of the State 

. shall invite him to obey the summons served on him for this pur- 
pose by the authorities of the other State, but shall not be entitled to 
subject him to measures of coercion”; Article 61 of the Treaty on 
Judicial Co-operation concluded on March 17th, 1923, between the 
Kingdom of the Serbs, Croats and Slovenes and Czechoslovakia: 
“The witnesses and experts ... who, upon receiving a summons, 
appear of their own free will”; Article 15, paragraph 3, of the Treaty’ 
on Extradition and Judicial Co-operation concluded between the 
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Kingdom of the Serbs, Croats and Slovenes and Bulgaria on November 
26th, 1923: “No witness or expert of any nationality whatsoever, who 
appears of his own free will before the judges of the State making appli- 
cation . . .”; Article 15, paragraph 2, of the Treaty of Extradition and 
Judicial Co-operation concluded on July 12th, 1921, by Latvia and 
Lithuania: ‘In case of voluntary attendance . . .”; Article 15, paragraph 
2, of the Treaty of May 8th, 1922, between Germany and Czechoslova- 
kia on Extradition and Other Forms of Judicial Co-operation in Penal 
Matters: “A witness or expert who voluntarily appears before the 
authorities of the requesting Party in response to a writ of summons 
served upon him by the authorities of the Party to which the requisition 
was sent. ... 


The requesting State cannot, on its own authority, subpcena a witness or 
expert having the nationality of a foreign State and residing in his country 
of origin, because it is an accepted principle that all powers of this kind 
held by any State stop at its frontiers; neither can a State, when it receives 
a requisition to serve a writ of summons, compel its own nationals to place 
themselves at the disposal of a foreign State as witnesses or experts unless 
its nationals have been rendered subject to this obligation by a treaty which 
has been given the force of law. As has already been said, however, 
treaties of this kind are now no longer concluded. On this point, neverthe- 
less, Lammascu interprets the treaties on judicial co-operation to mean 
that the contracting Governments are bound to invite a witness whose 
personal attendance before the court of the other State is necessary to go 
to the seat of the requesting tribunal, and to emphasise to him that this 
journey is necessary in the general interests of justice (op. cit., page 862). 
Unfortunately, he does not cite any authority for this assertion, and in my 
opinion no such sweeping obligation can be read into any of the more recent 
treaties which I have seen, although such an obligation might perhaps be 
desirable in the common interest of States for the purpose of the adminis- 
tration of justice. From the purely legal point of view, moreover, there 
would be no appreciable difference between the mere communication of 
a summons and an invitation to obey the summons, because it is obvious 
that the invitation cannot be accompanied by any threat of coercion; 
a mere formal invitation would thus have no more than a moral value. 
Von Bar rightly says (Lehrbuch des Internationalen Privat- und Strafrechts, 
Stuttgart, 1892, page 329): 


“In order that the person cited, if mistakenly apprehensive of coer- 
cion on the part of the requesting State, may not under this mistaken 
impression comply with the summons of the requesting State, the cor- 
rect course would be to mention expressly that no coercive measures 
will be employed either by the authorities serving the summons or 
by those ordering it.” 


Von Bar considers it particularly necessary to apply this procedure in 
eases where the summons of the requesting authority customarily includes 
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comminatory formulas. Various writers on the theory of international 
law have made suggestions involving the creation, on a more or less exten- 
sive scale, of power to compel experts or witnesses to appear in person 
before a foreign tribunal; but these proposals have not perceptibly in- 
fluenced recent treaties. 


See Lammascn, op. cit., pages 862 et seg.: “ Although it is desirable 
that witnesses should not be compelled to appear before the tribunals 
of a foreign State in cases where the States concerned are far distant 
from each other, or are, for example, separated by an ocean, neverthe- 
less it is going too far, in my opinion, to exclude its application altogether 
in relations between adjacent States, since the public interest would 
be sacrificed to the individual interest; indeed, in some cases the highest 
conceivable form of personal interest might be sacrificed, namely, the 
interest of a wrongly accused person in proving his innocence. 

“Until science, the electrical transmission of signs and sounds, the 
telegraph, the telephone, have advanced so far as to enable the com- 
petent court to hear a witness not present, it will, in my opinion, be 
necessary to adopt one of two methods of determining i in this question 
the extent to which private interests should be protected, even to the 
detriment of the proper administration of justice. Either it may be 
agreed that witnesses are to be compelled to attend in the event of the 
jurisdictional districts in the two neighbouring States being adjacent, 
or the court which is asked to serve the summons may be left'to decide 
in each case whether or not pressure should be brought to bear on a 
witness, taking account, on the one hand, of the need for his personal 
attendance and the importance of the case itself and, on the other, of 
the loss which he might sustain ‘through prolonged ‘absence from his 
domicile and the extent to which this loss would be reparable. Should 
the Witness ultimately be compelled, the means of coercion used would 
obviously have to be the same as those applicable in the case of a writ 
served by the courts of the country itself, and he would have to be 
suitably indemnified.” f 


Whatever view be taken, it would be better, in order to facilitate the con- 
clusion of a general convention in the near future, to avoid introducing 
in the draft any innovations so radical as these. If the person cited by a 
foreign State to appear as a witness or expert happens to be in custody in 
the State applied to, neither the unilateral consent of the person cited nor 
in the modern State the unilateral consent of the authorities who are in 
charge of him are in themselves sufficient to give effect to the summons 
(seé on this subject the explanation given below in angther connection). 
The question whether the State has the right to compel its officials to appear 
before foreign tribunals and give evidence (Lammasca, op. cit., page 866, 
says that the State obviously pomcsece this right) will depend primarily 
upon the State concerned. 

The usual method by which the writ of summons on the witness or 
expert is served by the State applied to on behalf of the applicant State 
is as follows: An original document issued by the applicant State, which is 
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sent with the request for service, is handed officially to the person concerned 
in the State applied to by the authorities of that State. Thus, Article 17 
of the Extradition Treaty of April 19th, 1924, between Bulgaria and Rou- 

mania reads as follows: : 


“If it is... necessary ... to summon a witness... the 
Government . . . shall invite him to obey the writ of summons served 
on Lim for this purpose by the authorities of the other State . . .” 


The State applied to has the right to examine the summons and ascertain 
whether the requesting State has included in it any comminatory formulas 
which are inadmissible, and in such cases the former State need not serve 
the summons. Further, it need not do so if the offence is not extraditable. 
In any case, the rules applicable to the serving of the summons will clearly 
be those of the State applied to, and that State will fulfil its international 
obligation if it serves the summons in accordance with its own law. Ad- 
mitting that persons cited before foreign courts are not bound to appear, 
States who reciprocally agree to serve writs upon witnesses or experts will 
endeavour to reduce as far as possible the inconvenience of attendance in 
such cases by taking steps to settle the question of the expenditure which 
the persons in question will incur for the journey. The various conven- 
tions on this subject, however, differ from each other on points of detail. 


Cf. Article 15 of the Treaty on Extradition and Judicial Co-operation 
concluded on July 12th, 1921, between Estonia and Latvia: “When 
the courts or examining magistrate of one of the Contracting Parties, 
in criminal cases where, under the terms of this Convention, extrddition 
is admissible . . . demand . . . the personal attendance of a witness 

. and if the latter... agrees to comply with the request, the 
expenses incurred by him for travelling and maintenance shall at his 
request be reimbursed to him, in accordance with the tariffs of the 
requesting country, by the judicial authorities of his place of residence 
and at the cost of the requesting country... .” Extradition Treaty 
of April 12th, 1924, between Bulgaria and Roumania (Article 17): 
“The cost of the attendance of a witness shall in all cases be borne by 
the State making the application, and the request . . . shall show the 
amount allowed to the witness for travelling expenses and subsistence, 
together with the amount of the advance which the State to which 
application is made may pay to the witness subject to repayment by 
the State making application. This advance shall be paid as soon as 
the witness has declared his willingness to comply with the writ of 
summons.” Article 61, paragraph 3, of the Treaty of Judicial Co- 
operation concluded on March 17th, 1923, between the Kingdom of the 
Serbs, Croats and Slovenes and Czechoslovakia: “The writ of summons 
shail indicate the sum to be granted by way of travelling expenses and 
subsistence allowances. The person cited shall, if he or she desires, 
obtain an advance to cover travelling expenses and subsistence in the 
territory of the requesting State.” 

See also Article 15, second paragraph, of the Treaty of Extradition 
and Judicial Co-operation concluded on November 26th, 1923, between 
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the Kingdom of the Serbs, Croats and Slovenes and Bulgaria; Article 15, 
first paragraph, of the Treaty of Extradition and Judicial Co-operation 
concluded on July 12th, 1921, between Latvia and Lithuania. See also 

` Article 22 of the Treaty of Extradition and Judicial Co-operation 
concluded on May 8th, 1922, between the German Reich and the 
Czechoslovak Republic; this Treaty contains a general clause by which 
the expenses caused by judicial co-operation will be chargeable to the 
party on whose territory the expenditure is incurred. On this point 
Merrerensere, in his notable work entitled Die Verträge mit der 
Tschechoslovaket über Rechishilfe in Strafsachen (Berlin, 1925), says: 
“What each party actually bears is not the cost of the judicial co-opera- 
tion but only the expenditure incurred in the territory of that party for 
the examination of requisitions for judicial assistance.” See also 
Lammascu (op. cit., p. 864): *“ The indemnity must be sufficient to cover 
the expenses of the journey and return, and subsistence at the place of 
trial. Where the witness in question obviously cannot travel alone 
(t.e., in the case of children, invalids and, in some cases, women), the 
expenses of the person accompanying the witness must also be refunded. 
It is most important to calculate the exact amount and to make it fully 
adequate when the witness has no option as toappearingor not. Never- 
theless, it must not be so large as to place the witness under an obliga- 
tion towards the party—plaintiff or defendant—-which has him cited.” 
The expenses of witnesses are regulated in full detail in the Supple- 
mentary Convention of July 22nd, 1868, between France and Switzer- 
land, and the Franco-Italian Declaration of July 16th, 1878. 


As a rule, however, treaties concur at least on the point that the expenses 
occasioned by the witness’s appearance before a foreign tribunal must 
always be borne ultimately by the requesting State itself, whereas—as 
will be further discussed below—every State is accustomed to defray the 
costs of the acts of judicial co-operation which it carries out in its own 
territory. The reason for this difference is that the expenses occasioned 
by the hearing of a witness in a foreign country result in reality from an 
act of judicial co-operation. Lastly, if a witness or expert decides to appear 
before the judicial authority of a foreign State in virtue of a summons 
served upon him by the State applied to, it will still be necessary to consider 
his juridical status in the foreign State. Both in theory and under the 
treaties, there is general agreement that he cannot be prosecuted in the 
foreign State for offences committed before the summons was issued. The 
same observation applies where the requesting tribunal suspects him of 
being a principal offender in the case under trial, of being an accomplice, 
of being accessory thereto, or of having helped to promote the offence. 
Indeed, the observation applies even where the witness or expert is liable 
to arrest under a sentence pronounced before he enters the territory. 
Nevertheless, in international practice there is some uncertainty as to the 
exact scope of this safe-conduct or immunity. Some agreements clearly 
and definitely extend the immunity to cover all criminal acts committed 
before the appearance of the witness in the foreign court. Thus no penal 
prosecution would be allowed even for acts committed between the date of 


COMMITTEE OF EXPERTS OF LEAGUE OF NATIONS 69 


‘the summons and that of the witness’s appearance in court, t.e., on the 
journey or in the territory of the foreign State. In that case, however, 
the witnesses or experts would be allowed a position involving the chief 
consequences of diplomatic immunity. It is questionable whether such a 
step is really necessary, and whether the requesting State should not be 
allowed the right to prosecute such persons for indictable offences com- 
mitted by them after they entered the territory. Expert opinion in general 
agrees that immunity can never be claimed if the witness or expert commits 
an indictable offence (such as perjury) in his evidence before the foreign 
judicial authority. 


Cf. von MARTITZ, op. cit., p. 724: “Tf the party concerned obeys the 
summons, he shall enjoy immunity from any legal proceedings in respect 
of his participation in the offence in question, or any other offences 
committed previously. He has no immunity, therefore, if he commits 
perjury at the trial in question.” See also Travers, International 
Penal Law, p. 241. Many of the older treaties do not allow immunity 
to be withdrawn even in case of perjury. See Article 14 of the Spanish- 
Italian Treaty of 1868, and Article 9 of the Austro-Swiss Treaty of 1855; 
compare also LAMMASCH, op. cit., p. 865. 


The immunity obviously guarantees the witness or expert against other 
restrictions of this liberty, e.g., compulsory discovery on oath. On the other 
hand, the immunity of a witness or expert appearing before a foreign court 
is necessarily subject to a time-limit. It is universally agreed that a 
criminel prosecution or the execution of a previous penal sentence which 
has become res judicata is allowed, if the witness or expert prolongs*his stay 
in the foreign country beyond the period necessary to give his evidence 
and return. In doubtful cases the principle adopted is that of tempus 
utile in Roman law, although in some treaties the limit is fixed even more 
narrowly. ` 


Article 61, second paragraph, o? the Treaty of Judicial Co-operation 
concluded on March 17th, 1923, between the Kingdom of the Serbs, 
Croats and Slovenes and Czechoslovakia reads as follows: ‘‘Such persons 
may not, however, plead this privilege if they fail to leave the territory 
of the requesting State within 18 hours from the time when the court no 
longer requires their presence.” Article 15, third paragraph, of the 
Treaty of Extradition and Judicial Co-operation concluded on Novem- 
ber 26th, 1923, between the Kingdom of the Serbs, Croats and Slovenes 
and Bulgaria reads as follows: “No witness or expert . . . may be 
prosecuted or held in detention . . . until the expiration of 30 days 
from the date when his presence in the territory of the requesting State 
is no longer required.” 


Lastly, there remains the point whether and, if so, how far the State 
receiving the requisition may be bound to inform the requesting State 
whether the individual cited is willing to appear before the foreign court. 
In certain recent treaties a legal obligetion of this kind is imposed upon the 
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State receiving the requisition. It is certainly a convenience for the re- 
questing State to have a communication of this kind attached to the notice . 
of service of the writ, which would presumably have to be given in ‘all 
cases; but the value of such a communication would be small, since the 
person cited might change his mind at any time, and no coercive measures 
could be brought to bear upon him. 

If a general.convention on judicial co-operation in penal matters should 
prove to be feasible and desirable, the juridical principles considered above 
might be summed up as follows (an attempt has been made to provide a 
suitable solution for controversal-points) : 


“Article 2—Summoning of witnesses and experts.—The Contracting 
Parties reciprocally undertake, at the request of a competent authority, 
to serve writs of summons upon witnesses or experts resident in their 
territory, irrespective of the nationality of such witnesses or experts. 
A witness or expert appearing voluntarily before an authority of the 
requesting Party in response to a writ of summons served upon him 
by the authority of the Party requested shall in no case, whatever 
his nationality, be subject, during his presence in the territory of the 
requesting Party, to criminal prosecution on a charge of having béen 
a principal, an accomplice or an accessory or of having helped to pro- 
mote the act in respect of which the criminal proceedings are taken or 
any other act committed before he entered the territory of the re- 
questing State. In like manner, no sentence passed upon him on 
accaunt of acts committed before he entered the country may be 
executed on his person nor may he be arrested for any infringement of 
the law which took place before his journey. The special position of 
the witness or expert as regards the jurisdiction of the foreign State 
shall be forfeited if he fails to leave the territory of that State within 
a reasonable time after having been heard. This time-limit may be 
fixed for him by the tribunal making the requisition. 

“The State applied to may refuse to serve a writ of summons: (a) 
if the offence which is the subject of the proceedings in the applicant 
State is not an extraditable offence in the State applied to; (6) if the 
person cited is threatened with coercive or other prejudicial measures 
in the event of his non-appearance; or (c) if the applicant State does 
not provide a suitable indemnity for expenses. 

“The State applied to must inform the applicant State of the response 
which the person in question makes to the summons.” 


It would not seem desirable in a general convention to impose upon 
States to which requests are sent an additional obligation to grant to the 
persons summoned an advance to cover their travelling expenses to the venue 
of the trial, though it is true that a few recent treaties do establish an 
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obligation of this kind (see p. 22); but in these cases the signatory States 
are contiguous. Arrangements of this kind should be made by the States 
themselves by means of special conventions (see also below). 


(c) Requisitions in Penal Matters regarding the Communication, under 
Promise of their Return, of Objects which are regarded as constituting 
important Evidence, and of Files and Documents which are in the, 
charge of a Public Authority 


In most treaties on judicial co-operation the assistance to be granted for 
the administration of justice also covers another point. Very often treaties 
provide that articles constituting evidence, and files and documents whieh 
are in the charge of a public authority, shall be sent to the requesting 
authorities of the foreign State, under promise of their return and provided 
there are no special objections to such action. 


See, for example, Article 16 of the Treaty of Extradition and Judicial 
Co-operation concluded on July 12th, 1921, between Latvia and 
Estonia: “When, in criminal cases ... judicial authorities... 
request . . . communication of exhibits or documents, such requisition 
shall be complied with, provided that no serious objections exist, and 
that such evidence or documents will be returned.” Article 18 of the 
Extradition Treaty of April 19th, 1924, between Bulgaria and Rou- 
mania: “When the production of axhibits or legal documents is judged 
necessary in a criminal case of a non-political nature . . . the requisi- 
tion therefor shall be made ... and shall be complied with unless 
there are special objections to this c course. Such exhibits shall, however, 
be returned as soon as possible.” Article 62 of the Treaty of Judicial 
Co-operation concluded on March 7th, 1923, between the Kingdom of 
the Serbs, Croats and Slovenes and Czechoslovakia: “Communication 
of exhibits.—Theauthoritiesof the two Contracting Parties shall forward 
to each other, when requested to do so, articles possession of which has 
been obtained through the punishable offense in question or which con- ` 
stitute evidence; they shall be forwarded even if an order has been 
issued for their confiscation or destruction. 

“If these exhibits are asked for in connection with the extradition, 
either direct or in transit, of a criminal, they must be sent whenever 
possible at the time when the extradition, direct or in transit, takes 
place. If the accused dies or escapes after his extradition has been 
granted, the obligation to send the exhibits is not thereby nullified. . 
The authority forwarding the exhibits may retain them provisionally 
if they are necessary for its own penal proceedings. The rights of third 
parties in regard to such exhibits shall not be affected. 

“The Party sending the exhibts may stipulate that they must be 
returned as soon as possible. In this event, and if third parties have 
acquired rights over them, they must be returned without delay as soon 
as they are no longer required for the penal procedure in the applicant 
State.’ 

Article 14 of the Treaty between Germany and Czechoslovakia on 
Extradition and other Forms of Judicial Co-operation in Penal Matters. 
“Communication of exhibits —The Contracting Parties undertake at 
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the request of a competent authority to send each other exhibits or 

_ articles which the person who committed the act which is the subject if 
the prosecution obtained by that act, or which are liable to seizure, 
destruction or confiscation. . . . If the objects in question are sent upon 
condition of their return, they shall on request be sent back without 
delay. In any case, the rights of third parties shall remain unaffected.” 
Se aN admirable commentary of METTGENBERG, op. cit., pages 38 
and 40. 


In the first place, as regards the categories of objects which are sent as 
evidence, it is at once obvious that the formulas used vary considerably 
in different treaties. All treaties, without exception, grant judicial co- 
operation in regard to “exhibits,” i.e., actual objects used as evidence. 
Sometimes general terms, such as “document” or “judicial instrument” 
are added; nevertheless, many States make a rule of never parting with the 
originals of documents, but send, when asked, particulars as to the contents 
of such documents or copies of them. But if judicial co-operation is re- 
stricted in this way—and it might perhaps seem desirable to do so in a 
general convention—the action taken amounts to a “measure of enquiry,” 
and the question need not be discussed further in a chapter on the com- 
munication of exhibits. On the other hand, it would seem desirable to add 
to the category of ‘“exhibits’”—as in the German-Czechoslovak Treaty— 
the category of “objects of which the accused has obtained possession 
through the indictable act he has committed, or which are liable to seizure, 
confiscation or destruction.” 

The obligation to grant the temporary loan of exhibits lapses under two 
conditions. First, we find in this question also the characteristic clause 
to the effect that the penal proceedings pending before the foreign court 
must relate to an extraditable offence; and, in addition, Governments 
_ generally think it necessary to reserve certain discretionary powers where 
the loan of the exhibit would in their view be particularly prejudical. But 
such prejudice cannot cover the temporary infringement of the private 
rights of third parties; the common interest of all States in ensuring the 
proper administration of justice should override interests based on private 
rights (cf. METTGENBERG, op. cii., pages 39 ef seg.). It is clear, however, 
that the object in view in the treaties is simply the security of the State, 
or rather, in a wider sense, what is known in international private law as 
the reservation regarding public order. Article 4 of the Hague Convention 
on Civil Procedure gives valuable guidance on this point. 


“The execution of the writ provided for in Articles 1, 2 and 3 can 
only be refused if the State on whose territory it is to be executed 
considers it liable to prejudice its own sovereignty or security.” See 
the interpretation of this Article by Meru and Mameox on page 328 
of their work entitled Das internationale Privat- und Zivilprozessrecht 
auf Grund der Haager Konventionen. 
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The comprehensive nature of this principle clearly proves how important 
it is for the interpretation of a convention of this kind to have an inter- 
national court of justice which can prevent the abuse of this reservation. 


Cf. the admirable explanation of this point by N. Portis (The 
Problem of the Limitation of Sovereignty and the Theory of the Abuse of 
Rights in International Relations, pages 77 et seg.) and Laun (Das freie 
Ermessen und seine Grenzen, passim). 


In this connection there is another problem that requires consideration, 
namely: Does the obligation resting upon the authority applied to extend 
only to the temporary loan of things, or does it cover the surrender of per- 
sons as well? The persons in question would not, of course, be persons 
at liberty in the State applied to; generally speaking, the latter has no 
right and is under no obligation to compel persons found guilty to appear 
before a foreign court, any more than it can compel witnesses to do so. 
The onlv point at issue is whether the State is bound to surrender, pro- 
visionally and temporarily, persons found guilty in a foreign country or 
witnesses in a penal case abroad, if that State happens to hold such persons 
(as it might have charge of things) through having them in custody. In 
such a case there would, of course, be no question of extradition in the true 
sense of the word, i.e., the sending of an accused person for trial abroad, 
but simply the temporary surrender of a prisoner to a foreign tribunal for 
purposes of confrontation with some person lying under a charge in the 
applicant country. In point of fact, a reciprocal engagement of this kind 
is contained in a large number of inter-State treaties. 


Cf. Franco-Austrian Treaty of November 13th, 1855 (Article 11); 
Franco-Bavarian Treaty of November 29th, 1869 (Article 14); Treaty 
between France and Hesse-Darmstadt, January 26th, 1853 (Article 12); 
Franco-ltalian Treaty of May 12th, 1870 (Article 14); Treaty between 
France and Lippe-Detmold, April 11th, 1854 (Article 18); Franco- ` 
Luxemburg Treaty of September 12th, 1875 (Article 16); Franco- 
Portuguese Treaty of July 13th, 1854 (Article 12); Treaty between 
France and Saxe-Weimar, August 7th, 1858 (Article 12); Treaty between 
France of the one part and Sweden and Norway of the other, June 4th, 
1869 (Article 11); Franco-Swiss Treaty of July 9th, 1869 (Article 15); 
Treaty between France and Waldeck-Pyrmont, July 10th, 1854 (Article 
12). Among recent treaties see the Treaty of Extradition and Judicial 
Co-operation between Estonia and Latvia, July 12th, 1921 (Article 16): 
“When, in criminal cases . . . the judicial authorities or examining 
magistrates . . . ask for the surrender, for the purpose of confronta- 
tion, of an alien arrested in the territory of the other Party . . . such 
request shall be granted, unless any serious objection exists, but on condi- 
tion that such person shall be sent back . . .”; the Treaty of Judicial 
Co-operation concluded on March 17th, 1923, between the Kingdom of 
the Serbs, Croats and Slovenes and Czechoslovakia (Article 61, second 
paragraph): ‘‘If the person cited is serving a term of imprisonment in 
the State applied to, the temporary extradition of such person may be 
demanded of the supreme judicial administrative authority of that 
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State, ‘provided that he i is sent back at the earliest possible moment. 
Such a request can only be refused for major reasons, and, in particular, 
if the prisoner himself objects to extradition.” Cf. also "the Treaty of 
Extradition and Judicial Co-operation concluded on November 26th, | 
1923, between the Kingdom of the Serbs, Croats and Slovenes and 
Bulgaria (Article 15, 4th paragraph) and the Treaty of Extradition and 
Judicial Co-operation signed on July 12th, 1921, between Latvia and 
Lithuania; Article 16 of this last treaty reads as follows: “ When, for 
the purpose of confrontation ... the ... authorities . . . request 

. the surrender of an alien arrested in the territory of the other 
Party, this request shall be complied with unless there is any grave 
objection, provided that such person .. . is duly sent back.” See, 
‘lastly, Article 23 of the Extradition Treaty of September 29th, 1911, 
concluded between Germany and Bulgaria. 


It is true that this application is contingent upon the absence of special 
circumstances. Unless States have settled by treaty this question of the 
temporary surrender of prisoners to foreign courts, and unless such treaties 
have been given the force of law, it would seem, as we have already said 
elsewhere, that according to the positive public law of most modern.States 
` the temporary surrender of a prisoner to a foreign court without his consent 
is a step of very doubtful legality, at any rate when the prisoner is a national 
. of the State applied to. The question that arises is this: What are the rights 
of the public authorities over persons whom they hold in detention? Can 
they take such persons temporarily abroad without their consent? In my 
` view they cannot. In some countries, e.g., Belgium, according to the Law 
of Extradition (cf. von Martitz, op. cit., pp. 723 et seg., and TRAVERS, op. 
cit., pp. 247 et seg.), the surrender of prisoners to foreign authorities is 
expressly forbidden. The question whether such a measure in regard to 
persons in detention is constitutional or not does not even arise in the case 
of countries which have concluded and given legal force to international 
` treaties expressly excluding the obligation to surrender such persons. 
Indeed, there are a number of treaties which definitely give a negative 
reply to this question. 

In the model conventions which the Kingdom of Belgium Sondhaded 
in the second half of the nineteenth century, it is forbidden to send im- 


prisoned persons abroad’ for the purpose of confrontation f VON 
MAaRTITZ, op. cit., p. 724). 


` Thus no generally accepted legal opinion exists, and it would therefore 
be impossible in a general convention to bind States to a juridical obliga- — 
tion of this kind. Since in modern legislation the policy of every country 
is to place foreign residents as far as possible on the same footing as nationals 
of the home country—except as regards political rights—no convention 
would -be acceptable if, by prescribing an obligation to grant temporary , 
surrender, it created a privilegium odiosum to the detriment of aliens. 

_ As regards the temporary surrender of exhibits for penal proceedings 
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pending before a foreign court, all that should be included in a general 
convention would be the following provisions: 


“ Article 8—Surrender of exhibits—The Contracting Parties under- 
take, at the request of a competent authority, to hand over reciprocally 
to ‘one another any articles which are in the charge of their public 
authorities and are believed to constitute important evidence, or of 
which the person who has committed the punishable offence in question 
has obtained possession through his act, or which are liable to seizure, 
destruction or confiscation. 

“Tf surrendered subject to their being returned, such exhibits or 
articles shall on request be restored without delay. In all cases the 
rights of third parties shall remain unaffected. . 

“Tf the surrender of such articles is applied for in connection with the 
extradition or passage in transit of some person, they shall, whenever 
possible, be surrendered at the time when the extradition or passage in 
transit takes place. 

“The requisition for assistance may be refused: (a) if the penal pro- 
ceedings for which it is made do not relate to an extraditable offence, or 
(b) if, in view of the interests at stake, there are special reasons for not 
allowing the surrender of the exhibit or articles in question.” 


(d) Requisitions in Penal Matters regarding the Official Communication 
(“ Notification,” “ Signification”) of Decrees, Judicial Decisions, 
Orders, Ordinances, and Instruments of Procedure of all Kinds 
to Persons who are Nationals of one of Two Contracting + 

Parties 


Certain treaties render judicial co-operation obligatory not only in the 
cases mentioned in the previous chapter but also in regard to a number of. 
other acts of procedure, such as the communication of sentences passed in the 
applicant State on persons residing in the State applied to. Judicial co- 
operaticn is sometimes granted, too, for the notification of judicial decisions, 
e.g., decisions fixing the amount of the expenses chargeable to the person to 
whom the document in question is communicated, provisional penal sen- 
tences passed with the object of concluding a penal case by summary pro- 
cedure, writs of summons served upon accused persons—in short, all orders 
which may have to be communicated to private individuals in the course of 
penal proceedings. 

Whenever the notification of such acts of penal procedure normally pro- 
duces certain legal consequences, these consequences cannot take place in the 
country applied to, despite the notification of the act, since the order ema- 
nates from a public authority of another country, and is therefore necessarily 
inoperative. In the jurisdiction of the State applied to, therefore, the 
significance of the notification can only be to give information to the party 
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concerned, ¢.g., it may inform him that proceedings against him have been 
instituted or terminated in the State making the requisition. Moreover, the 
serving of a notice does not involve the State receiving the requisition in any 
legal obligation any more than it does private individuals resident in its 
territory. Thus, the communication of a penal sentence passed in a foreign 
State could never have the legal consequences of a sentence passed by a 
court of the home country and having the force of res judicata; it could not, 
for example, have the effect of preventing the prosecution of the same person 
by the requested State if the other conditions necessary for taking proceed- . 
ings were fulfilled. It has not yet been found possible to conclude in regard 
to civil procedure a general convention on the executory force and recognition 
of the validity of judgments rendered in foreign courts, and it would therefore 
seem still less likely that such a convention could be concluded in regard to 
penal procedure. 

In some circumstances, however, the position is quite different from the 
point of view of the State making the requisition. If it has obtained judicial 
co-operation for the communicetion of its acts of penal procedure to a na- 
tional of another State, it cannot be prevented from attaching to the com- 
munication of the act the legal consequences which, according to its own 
laws, would follow the communication of the act in question. This position 
may, from the legal point of v-ew, prove highly prejudicial to subjects of 
foreign States. Suppose, for example, that according to the laws of the 
requesting State a penal judgment rendered by default becomes res judicata 
in virtue of the notification after the expiration of a certain period; the 
requesting State could consider the judgment of which it had given notice as 
res judicata after the expiration of that period. If the judgment ordered the 
confiscation of property belonging to the foreign national and situated in the 
territory of the requesting State, the latter might then proceed at once to 
confiscate the property. Indeed, if the foreign national were so rash as to 
enter the territory of the requesting State, that State could at once cause the 
penalty to be carried out on his person in virtue of the sentence, which, of 
course, would have become res judicata. In such a case a State which never 
surrenders its nationals for penal prosecution by a foreign court would 
actually, by serving the notice of the penal sentence passed by that court, 
have helped a foreign State to prosecute one of its own nationals. As has 
already been pointed out, this would only happen when the laws of the 
requesting State made the validity of the penal sentence contingent upon its 
notification to the party sentenced. Lammascy (op. cit., page 844) rightly 
objects that a general obligation to grant international judicial co-operation 
so wide in scope as that prescrited in Article 18 of the Franco-Swiss Treaty 
of July 9th, 1869, and Article 14 of the Spanish Swiss Treaty, could quite 
conceivably admit of such consequences. These conventions stipulate that 
the notification of a sentence in a foreign country will produce the same 
effects as if notice had been served in the requesting State itself; indeed they 
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expressly provide for the above-mentioned consequences, which are so 
dangerous for nationals of the State to whom the requisition is sent. In 
practice, moreover, these clauses have proved difficult to apply. In one case 
where the Court of Belfort (France) sentenced a Swiss national to imprison- ` 
ment and payment of damages, the Swiss Government notified the person 
concerned, in accordance with the obligation it had assumed under the 
Treaty, but at the same time drew up a protocol in which the person declared 
that he refused to receive notice of the sentence, as it had been rendered in 
error. The Federal Council communicated this protocol to the French 
Minister at Berne, intimating that the execution of the French judgment 
would not be recognised in Switzerland (cf. Travers: International Penal 
Law, Vo:. IV, pages 279 et seg.). But if there exists a conventional obligation 
to serve notice of a judgment rendered by a foreign court, and to accept 
without restriction the effects of such notification as laid down by the laws of 
the foreign country, the recipient of the notification cannot refuse to receive 
the document on account of the nature of its contents, nor has the State 
applied to the right to dispute, on account of the attitude adopted by its 
national, the legal effects of the notification as laid down in the laws of the 
requesting State. In view of undesirable consequences of this kind which 
follow from a general obligation to notify acts of procedure, one of the most 
recent treaties—the Extradition Treaty of April 19th, 1924, between Bul- 
garia and Roumania—contains (Article 20) the following clause: 


“If one of the Contracting Parties deems it necessary to give notice of 
legal proceedings to a person in the territory of the other Party, the 
communication shall be effected through the diplomatic channél to the 
competent authority in the State to which application is made, which 
shall return through the same channel a document certifying that the 
notification has been made, or give the reasons preventing such notifica- . 
tion. Sentences passed by the courts of one of the Contracting Parties 
on nationals of the other Party shall not, however, be notified to the 
latter. The State to which application is made takes no responsibility 
in respect of the notification of such legal proceedings.” 


It is very questionable, however, whether it is sufficient to make exceptions 
in the case of sentences alone in order to avoid the harmful consequences 
which may ensue for the individual when the State to which he belongs gives 
an undertaking to a foreign State to notify all the latter’s acts of procedure, 
and to agree that she latter may attach to such notification all the legal 
consequences involved thereby under itslaw. The notification of acts other 
than judgments might also prove prejudicial to the parties concerned. Thus 
the validity of the confiscation of the accused’s property in the course of 
penal proceedings might be conditicnal upon notification of the judicial 
order to that effect. It is clearly on account of serious consequences such as 
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these that most treaties do not lay down any obligation to notify accused or 
sentenced parties of acts of procedure of any kind, t.e., decrees, judgments, 
orders, etc. Tt isin the interest of the private party concerned, as well as the 
State applied to, to be officially informed of penal measures taken by a 
foreign State against such party or against one of the nationals of the State 
applied to. In these circumstances, States might after all be subjected, on 
condition of reciprocity, to an obligation to serve notices of this kind, but 
this obligation would have to be kept within proper limits. Besides the 
exceptions in regard to non-extraditable offences (which would of course 
apply here too) and in regard to “public order,” it would have to be agreed 
that the requesting State may not attach to notices served by way of inter- 
national judicial co-operation on a person who is charged or has been con- 
demned the consequences to his prejudice which ordinarily would follow in 
its territory from the service of such notices. It seems very doubtful, how- 
ever, whether States could be induced to renounce explicitly, by a clause of 
this kind, the legal consequences which, under their domestic laws, would 
normally follow from a notification of this kind. 

If the juridical effects of a notification are renounced, even as regards only 
notifications made in a foreign country, the effect is virtually to place aliens 
in a more privileged position than nationals, which would be contrary to the 
fundamental principle that all persons are equal before the law. For this 
reason, it would be preferable not to include in the convention any clause 
regarding the official notification of decrees, judgments, orders, ordinances, 
or acts of procedure of any kind emanating from a foreign State. 


(e) Reciprocal Communication, for Registration after the Sentence has become 
tes judicata, of Sentences passed in one State upon a National of the 
Other for a Crime or Offence of any Kind 


Lastly, judicial co-operation may take the form of the exchange of com- 
munications relating to penal sentences. As METTGENBERG very rightly 
observes, this act differs from other acts of judicial co-operation in that it 
does not require the presentation of a requisition in each particular case, but 
is performed regularly and automatically. Mettgenberg makes the fol- 
lowing observation on this point (op. cit., col. 1802): 


“Notification of sentences to foreign countries is not connected with 
any specific penal procedure, but is given solely for the information 
of the Government of the country of origin and for the purpose of 
making the necessary entries in the criminal record. The kind of 
sentences usually notified are those which are entered in the German 
criminal record. More recent conventions provide for the exchange of 
other information relating to the sentences notified for entry in the 
criminal record. Cf. Article 20 of the Treaty between Germany and 
Czechoslovakia on Extradition and Judicial Co-operation in Penal 
Matters: 
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“<The Contracting Parties undertake to communicate to each 
other decisions in penal matters which have become res judicata, 
which the authorities of one Party pass upon nationals of the other 
Party and which, according to the laws of the country whose au- 
thorities gave the decisions, must be entered in the criminal record. 
The Contracting Parties will communicate to each other all informa- 
tion relating to decisions of this kind entered in the criminal record. 

“ The meshod of communication will be as follows: A copy of 
the penal decision or information to be entered in the criminal 
record is sent to the other Party, the exchange being effected through 
the Reich Minister of Justice and the Ministry of Justice at Prague.’ 


“The same clauses appear in the German-Polish Convention on 
Reciprocity, dated December 16th, 1925, which has already been 
mentioned on several occasions. See also Article 17 of the Convention 
on Judicial Co-operation, concluded on March 17th, 1923, between the 
Kingdom of the Serbs, Croats and Slovenes and Czechoslovakia, 
Article 21 of the Extradition Treaty of April 19th, 1924, between 
Bulgaria and Roumania, Article 18 of the Treaty on Extradition and 
Judicial Co-opezation concluded on July 12th, 1921, between Estonia 
and Latvia, and Article 26 of the Extradition Treaty between Ger- 
many and Bulgaria, dated September 29th, 1911. According to this 
treaty no communications are exchanged in the case of mere con- 
traventions.” 


This last clause is interesting for the following reasons: In all the cases of 
judicial co-operation considered in the foregoing chapters, the authorities 
receiving a requisition examine the substance of the case in order to ascertain 
whether the crime or offence in question is extraditable or not and in the . 
latier case judicial 20-operation is refused; but information is communi- 
cated in penal cases even where the offence for which sentence was passed 
is not an extraditable one. Consequently, contraventions ought also to 
be notified, and if they never are notified it is only for purely practical 
reasons and because they are regarded as too unimportant. The same 
principle—i.e., that cases are not specially examined to determine whether 
the offender can claim the right of asylum, but that judicial co-operation is 
afforded in all cases without exception—applies to cases where special 
information from the criminal record of the State applied to is asked for 
because the information supplied by the notifications normally given under 
the terms of a treaty is insufficient. This procedure would always be 
followed when a State A prosecutes a national of State B residing in the 
territory of B. The State in which the proceedings are being taken will 
not, as a rule, possess any criminal record of the person in question, since he 
is a national of a fareign State. Yet it might be very important for the 
prosecuting State to ascertain in the course of the proceedings whether the 
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accused had already received a penal sentence in his own country. It is 
quite true that the requisition for such information only represents one 
special instance of the measures of encuiry referred to above; nevertheless, 
whether the requesting State asks the other State for particulars from the 
Civil Register (Standesregister) regarding the civil status (Personenstand) 
of the accused, or whether it wishes to obtain information as to previous 
convictions entered in the public criminal record of the State applied to, 
the legality or otherwise of the act remains the same. Thus, although most 
treaties expressly lay down an obligation to furnish extracts from’ the 
criminal record in addition to the obligation to notify penal sentences, this 
stipulation is really superfluous, and is only due to the hiszorical fact that 
originally the measures of enquiry for which States granted judicial co- 
operation were strictly limited. 

In the cases examined so far, judicial co-operation has been the outcome 
of an undertaking given by the contracting States to communicate to each 
other information as to sentences passed by the courts of either State on 
nationals of the other State and, where necessary, to supply extracts from 
the criminal record of persons of their own nationality who were being tried 
by a court of another contracting party; nevertheless, some international 
conventions prescribe for specific criminal cases of international importance 
an obligation to notify certain criminal sentences to all the States concerned, 
without necessarily ascertaining whether the person sentenced belongs to 
the State to which the notification is sent. It was thought necessary to 
provide a clause of this kind in the International Convention of May 4th, 
1910, regarding the suppression of obscene publications. This Convention 
lays down that in every State special central services are to be instituted to 
collect all information (including sentences, therefore), and these services 

are authorised to communicate with the central services of other countries 
` with a view to the exchange of this information. 


As already mentioned, certain conventions exist providing that 
sentences passed for contraventions will not be notified. It should be 
added that there are other conventions which only make notification 
absolutely necessary in the case of sentences by which the offender is 
deprived of his liberty; see Article 16 of the Treaty of Extradition and 
Judicial Co-operation concluded on November 26th, 1923, between the 
Kingdom of the Serbs, Croats and Slovenes and Bulgaria. In view of 
the differences existing between the penal systems and laws of the dif- 
ferent countries, it would seem undesirable to introduce restrictions 
of this kind in the convention. The signatory States to a convention 
of this kind should make the necessary reservations themselves at the 
time of signing. There are, of course, certain fundamental objections 
to the inclusion of reservations in such a general convention; cf. Max 
Huser in the Festgabe fiir Otto von Gierke, 1913; Weupere, “America 
and the Permanent Court of International Justice” in La Revue de 
Droitinternational et delégislation comparée, 1923; RAPISARDI-MIRABELLI, 
Llimiti @ obbligatorietà delle norme giuridiche internazionalt, Catania, 1922. 


” 
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In the light of the above, it would seem possible for States to agree to the 
following clause on this matter: 


-“ Article 4.—Communication of penal sentences and of extracts from 
criminal records—The Contracting Parties undertake to communi- 
cate to each other penal sentences which have been passed by the 
authorities of one of the Parties on nationals of the other and have 
become res judicate, and which, according to the regulations of the 
Party by whose authorities they were passed, must be entered in the 

- criminal record. 

“The Contracting Parties reciprocally undertake to execute requi- 

sitions for the communication of extracts from criminal records.” 


III. CHANNELS OF COMMUNICATION IN CASES OF JUDICIAL CO-OPERATION 


In the previous chapters, after a few preliminary observations, we have 
merely examined the cases in which international judicial co-operation is 
granted in penal matters. We have next to consider by what means the 
international engagements already in force are fulfilled. In the preliminary 
observations it has already been said that there are three methods of 
affording this co-operation, which not merely exist in theory but are also 
adopted in practice. The first is that of the “diplomatic channel.” By 
this term is meant the exchange of communications between one Govern- 
ment and another through their Ministries of Foreign Affairs and their 
representatives in other countries. The second method is that of the direct 
exchange of communications between the judicial authorities. This 
proceeding, which in some ways is more expeditious, can in its turn be 
carried out in three different ways. First, the supreme judicial adminis- 
trative authority of the requesting State may negotiate direct with that of 
the State applied ta; this method is very similar to that of the diplomatic. 
channel. Secondly, the international action taken may emanate from the 
judicial authority which is dealing with the case and which requires as- 
sistance from abroad. This authority, however, does not apply direct to 
the judicial authority in the other country which is competent to afford the 
required assistance; there are certain judicial authorities which are appointed 
to receive letters rogatory from other countries and have to ascertain in 
each case whether the conditions which, under international law, govern 
the granting of the judicial assistance are fulfilled. This method was laid 
down by the often-mentioned Treaty between Germany and Czechoslovakia 
(Article 18 in conjunction with Article 3 of the Additional Protocol). The 
same stipulation also exists in the German-Polish Convention of December 
16th, 1925, on Reciprocity, by which letters rogatory are to be sent to the 
public prosecutors of the State applied to. The third form in which the 
second method (direct communication between the judicial authorities) 
can be applied consists in allowing the judicial authority of the requesting 
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State not merely to act itself but to apply direct to the judicial authority 
of the State to which the letters rogatory are sént. This authority then 
has to execute the act referred to in the letters rogatory. This method is, 
of course, the shortest and simplest. Lastly, the countries of Anglo-Saxon 
law have evolved yet another method. The diplomatic representative 
of the requesting State acts on behalf of his Government; he applies not to 
the Foreign Office of the other State but direct to the party concerned, the 
competent judicial authorities, the advocates and notaries. Historically 
the diplomatie method was that originally followed, and it is still the method 
normally and regularly employed. As has already been observed, this 
method is necessarily slow and cumbersome, and burdens the services 
intended for the transaction of diplomatic affairs with a large number of 
matters of trifling importance. For these reasons, the Institute of Inter- 
national Law, at Zürich in 1877, recommended that questions of judicial 
co-operation should be settled not through the diplomatic channel but by 
direct communication between judicial authorities (meeting of September 
18th, 1877). Nevertheless, this method is not entirely unobjectionable. 
As a rule, the Foreign Ministry is anxious that it alone should represent 
the country in all international relations, that all State “service matters” 
of an international character should pass through the Ministry of Foreign 
Affairs, or at any rate that that Ministry should decide how far another 
State department should act on its behalf in certain categories of inter- 
national affairs. This view was clearly set forth in a circular letter issued 
by the French Minister for Foreign Affairs on December 19th, 1891: 


“Tt shall be the special duzy of the Minister for Foreign Affairs to 
determine whether relations with the foreign State making the requi- 
sition, and in particular whether the advantages of reciprocity coincide 
on this special point, or whether French interests in the case in question 
are such as to authorise derogations from the ordinary laws and the 
immunities which may be granted to requisitions transmitted through 
ambassadors.” 


There are indeed sound reasons in favour of this view. If the duty of 
executing treaties of judicial co-operation by direct communication is 
assigned to the judicial authorities, the latter will in that respect act as 
international organs; but, it is doubtful whether they possess all the quali- 
fications necessary for that purpose, and a certain degree of control by the 
central authorities would seem desirable, if only to ensure that international 
treaties are interpreted in a uniform manner. It is interesting to note in 
this connection that even in international judicial co-operation in matters 
of civil procedure the principle of authorising direct exchanges of com- 
munications between judicial authorities has not secured universal accept- 
ance, despite the fact that a recommendation in that sense was made at 
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the first Hague Conference for the Codification of International Private 
Law (1893). 

According to the Hague Convention on Judicial Co-operation in Civil 
Procedure, letters rogatory are to be transmitted through the agents of the 
foreign services (consuls), who, at the request of the competent judicial 
authorities of their country of origin, communicate with the judicial authori- 
ties of the country to which they are accredited. This Convention expressly 
stipulates, however, that the signatory States to the Convention may also 
require that letters rogatory which are to be executed in their territory shall 
be transmitted through the diplomatic channel. At the same time, any two 
signatory States may, if they wish, agree to have letters rogatory trans- 
mitted direct between their respective authorities (Article 9 of the Conven- 
tion on Civil Procedure). It is remarkable that a State so democratically 
constituted as Switzerland should insist that all requests for notification and 
letters rogatory should be transmitted, not through the consuls, who would 
ordinarily be competent, but through the diplomatic channel, except in 
relations with certain States where provision is made in special conventions 
for direct communication (cf. MEILI-MAMELOCK: Das internationale Privat- 
und Zivilprozessrecht auf Grund der Haager Konventionen, page 331). 

In penal procedure considerations of public order are naturally more 
important than in disputes which only concern the meum and tuum of private 
citizens. It has not even been found possible to conclude a general conven- 
tion on civil procedure providing for direct exchanges of communications 
besween judicial authorities; it would seem entirely out of the question, 
therefore, to do so in a general convention on judicial co-operation in penal 
métters. If a general convention is to be concluded at all,.it must follow 
precedent and stipulate that the diplomatic channel is to be used for purposes 
of judicial co-operation. But it might leave the individual States to con- 
clude private agreements in regard to some or all categories of judicial co-op- ` 
eration, stipulating, or example, that the transmission of the communication 
to the authority applied to or to the party concerned shall be effected not 
through the diplometic channel but through the consular representative of 
the requesting State. Such private agreements might equally well organize 
a system of direct communications either between the central judicial adminis- 
trations of the two States or between the judicial authority requiring assist- 
ance from the foreign court and certain intermediary authorities of the State 
applied to, or, lastly, between the judicial authorities themselves. The 
question as to which authority would, according to the method chosen, 
ultimately examine the form and contents of the letters rogatory and give a 
decision thereon may be settled by the law of the individual countries, and 
need not be discussed here (as regards the German law on this subject, 
cf. METTGENBERG, cp. cit., column 1287). Here, too, it would clearly be 
mest desirable to stipulate that decisions of individual States as to the 
application and interpretation of the Convention, from whatever State au- 
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thorities they might emanate, should be re-examinable by an international 
authority. : 

One important point which should be embodied in the general Convention 
itself is that private agreements may be concluded simplifying the forms of 
judicial co-operation in penal matters; otherwise it might be argued that the 
general Convention marked not an advance but a retrogression. For, 
although, as we have seen, the employment of the diplomatic channel is in 
accordance with past usage, nevertheless a number of private agreements 
already exist establishing a simplified procedure, at any rate in certain 
specified cases. In fact neighbourly relations or particularly active traffic 
between two States may give rise to special needs which require a simplifi- 
cation of the procedure of international judicial co-operation. 


As regards the older treaties, see, for example, Article 12 of the 
Franco-Swiss Extradition Treaty of July 9th, 1869: ‘If in the course of 
penal proceedings one of the two Governments ... considers that 
certain measures of enquiry are necessary, lettersrogatory (a requisition) 
shall be sent for that purpose through the diplomatic channel... .” 
According to Mrtut (op. cit., page 377), the French and Swiss Govern- 
ments, in order to avoid the delay caused by the employment of the 
diplomatic channel, have concluded a modus vivendi as follows: ‘‘(1) 
The authorities of either of the two States may apply direct for extracts 
from criminal records and penal sentences; (2) in urgent cases corre- 
spondence may be exchanged direct, provided that the requesting author- 
ity at once informs, in Switzerland, the Federal Department of Justice 
and Police, and, in France, the Ministry of Justice. But correspondence 
may never be exchanged direct in cases of a political character, however 
urgent.” 

Direct communication between authorities is allowed in the Con- 
vention of 1856 between Switzerland and Austria-Hungary, and Article 
3 of the Italian-Swiss Protocol regarding the Execution of the Treaty 
of 1868. According to this latter instrument, the Italian Courts of 
Appeal, the Swiss Federal Court and the supreme court of every canton 
may correspond direct with each other in all matters relating to the 
transmission and execution of letters rogatory in civil and penal matters. 
The Settlement and Consular Treaty concluded in 1868 between Italy 
and Switzerland expressly mentions citations, notifications of acts, 
depositions or evidence of witnesses, reports of experts, papers relating 
to judicial interrogations and in general all documents issued in regard 
to civil and penal matters in the territory of either country in execution 
of letters rogatory issued by the judicial authorities of the other country 
(Article 9). By a circular letter of July 18th, 1903, from the Swiss Fed- 
eral Council to the Governments of the Cantons, it was made permis- 
sible, in relations with the German Government under Articles 12 and 14 
of the Extradition Treaty between Germany and Switzerland and the 
Convention of December ist—10th, 1898, to transmit requests for extracts 
from the criminal record direct. According to Murti (op. cit.), corre- 
spondence also may be exchanged direct; (1) by the Agreements between 
Russia and Austria, between the Courts and Public Prosecutors of 
Lemberg and Cracow of the one part and Warsaw of the other (this 
arrangement has lapsed as the result of the political events which led 
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to the formation of the Polish State) ; (2) between the judicial authorities 
in the jurisdiction of the Kiel Court of Appeal and the Danish authorities 
in urgent cases, but only in questions of fact to the exclusion of matters 
of principles (this arrangement also recently ceased to apply). See 
further Article 2, paragraph 2, of the Franco-Dutch Extradition Treaty, 
by which the cclonial administrations of the two States may communi- 
cate direct in questions of judicial co-operation in penal matters; see also 
LAMMASCH (op. cit., pages 867 et seg.), who gives the following account 
of the former usage in this matter: ‘‘For the transmission of letters 
rogatory the great majority of treaties prescribe the diplomatic channel. 
Nevertheless, the courts of a number of States quize often correspond 
direct, and this practice has not been entirely stopped despite all the 

- ministerial orders prohibiting it. In many cases the diplomatic channel 
is so slow that recourse to it would be quite useless. In cases of this 
kind the courts are perhaps quite justified in corresponding with each 
other direct; and frequently they obtain the required information at 
once by this method. Gradually, as the restrictions to which the 
execution of letters rogatory is still subject in some countries are abol- 
ished and judicial co-operation becomes the rule, with only a very few 
excaptions, the objections to the direct exchange of correspondence 
between courts will disappear.” 

Some recent treaties, e.g., the Treaty on Extradition and Co-operation 
concluded on July 12th, 1921, between Estonia and Latvia, prescribe 
the diplomatic channel as the medium for acts of judicial co-operation. 
The same clause exists in the Extradition Treaty of April 19th, 1924, 
between Bulgaria and Roumania. Article 59, paragraph 1, of the 
Convention on Judicial Co-operation concluded on March 17th, 1923, 
between the Kingdom of the Serbs, Croats and Slovenes and Czecho- 
slovakia, however, contains the following clause: “If required, the 
Contracting Parties shall afford each other judicial co-operation in 
criminal matters, as a rule by direct communication between the re- 
questing judicial authorities and the judicial authorities to which the 
request is sent.” The use of the diplomatic channel is prescribed in the 
Treaty of Extradition and Judicial Co-operation concluded on March. 
26th, 1923, between the Kingdom of the Serbs, Croats and Slovenes and 
Buigaria and the similar Treaty of July 12th, 1921, between Latvia and 
Lithuania. Under Article 18 of the Treaty of May 8th, 1922, between 
Germany and Czechoslovakia on Extradition and Other Forms of 
Judicial Co-operation in Penal Matters, the letters rogatory provided 
for in Article 14 and 16 must as a rule be transmitted direct from one 
authority to the other. Article 1 of the Convention on Judicial Co- 
operation concluded on February 28th, 1915, between Paraguay and 
Uruguay stipulates that letters rogatory must be sent through the 
diplomatic channel or through the consular representatives, The 
same rule is laid down in Article 17 of the Extradition Treaty of Novem- 
ber 21st, 1910, between Switzerland and Greece. 


In accordance with the above, the following article may be embodied ina ` 
general convention: 


“Article 5—Channel through which judicial co-operation may be 
effected.— Requisitions for judicial co-operation between States and the 
replies thereto granting the assistance required shall be sent through 
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' the diplomatie channel, unless the States concerned have mutually 
concluded special agreements providing a more convenient channel of 
communication for such judicial co-operation.” 


_ Finally, it may be observed that simplification of the process of judicial 
co-operation is particularly desirable in regard to the notification of penal 
sentences. l 

IV. Costs 


- The question of judicial co-operation in penal matters necessarily raises 
another point: Who is to bear the costs of the proceedings? The most 
obvious solution would seem to be to charge the costs to the State on whose 
behalf and at whose express request assistance has been given. This indeed 

“was the view which first prevailed, but it was soon ousted by other considera- 
tions. In judicial co-operation, as in other spheres of international life, the 
principle of reciprocity has come to the fore, particularly as the calculation of 
expenditure incurred in granting assistance in the State applied to would, in 
certain cases, be a complicated process costing more than the operation would 
be worth. . METTGENBERG (op. cit., column 1301) enters into an interesting 
discussion of this question of costs; cf also Lammascu, op. cit., pages 869 et 
seq. The following treaties prove that the principle of reciprocity soon. 
became generally adopted; the most recent conventions contain the following 
clauses: 


. See Article 17 of the Treaty of Extradition.and Judicial Co-operation 
concluded on July 12th, 1921, between Estonia and Latvia: ‘‘The Con- 
tragting Parties mutually undertake to forego all claims for the repay- 
ment of expenditure incurred by them within their territory . . . for 
the examination of witnesses . . . the surrender of persons, exhibits 
and documents... .” Article 19 of the Bulgaro-Roumanian Treaty 
of Extradition of April 19th, 1924: “The respective Governments 
renounce all claims for the refund of expenditure arising from the exe- 
cution of letters rogatory with the exception of sums disbursed to wit- . 
nesses and experts.” 

Article 66 of the Treaty of Judicial Co-operation concluded on March 
17th, 1923, between the Kingdom of the Serbs, Croats and Slovenes and 
Czechoslovakia: “The expenditure arising from a requisition for extra- 
dition: or some other request for judicial assistance in criminal matters 
shall be borne by the Contracting Party on whose territory the expend- 
iture has been incurred. Expenditure arising from a request for the 
consultation of experts or the giving ' of an opinion... . shall be repaid 
by the Party making the requisition.” Cf., lastly, the German-Czecho-' 
slovak Treaty of May 8th, 1922, on Extradition and other Forms of 
Judicial Co-operation: “‘ The costs of providing legal assistance under the 
terms of the present Treaty shall be borne by the Party in whose terri- 
tory they are incurred. The cost ... occasioned by an advisory 

~ opinion given by. experts or legal faculties shall be funded by the Party 
“making the requisition.” A similar provision is found in the German- 
` Polish Convention on Reciprocity dated December 16th, 1925, to wich ; 
we have referred on several occasions. 


+ 
i 
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Now it is precisely an the necessity for a uniform settlement of this question 
that the publicists have laid special stress: 


Cf. Menu, op. cit., page 397: “Particular attention should be drawn 
to the desirability of an agreement between States concerning the costs 
of judicial co-operation; it is not necessary, however, that such assistance 
should be entirely gratuitous.” 


If we take, as the basis for a general convention, the policy adopted in 
most recent treaties, then, in the cases of international judicial co-operation 
which here concern us—excluding, that is to say, everything connected with 
extradition—we need make but one exception to the principle of reciprocal 
free assistance. This would be when the State applied to was asked to 
obtain the advisory cpinion of experts. 

Article 6 of a general convention might therefore be worded as follows: 


“ Article 6.—Costs incurred in the course of judicial co-operation.—The 
costs occasioned by judicial co-operation afforded under the terms of 
the present Convention shall be borne by the Party in whose territory 
the expenditure is incurred. Expenditure occasioned by request for 
an expert opinion shall be refunded by the Party making the requisition.” 


V. QUESTION or LANGUAGE 


As regards the language in which the requisition sent to the foreign State 
or to its authorities should be drawn up, it has now become customary in 
international relations for each State to use its own official language, attach- 
ing to the document a translation in the language of the country applied to, 
for the latter’s convenience. International treaties, where they touch on 
this matter directly, contain in most cases only very brief provisions. They 
all, however, adopt the standpoint that letters rogatory should be drawn up 
in the official language of the State making the requisition. 


Cf., as regards most recent treaties, Article 22, paragraph 2, of the 
Bulgaro-Roumanian Extradition Treaty, concluded on April 19th, 1924: 
“Letters rogatory . together with documents to be communicated 

drawn up in a language other than that of the court to which 
the Tequisition is addressed, shall be accompanied, in the case of Bul- 
garia by a Bulgarian translation andin the case of Roumania by a Rouma- 
nian translation. ...” Article 63 of the Treaty of Judicial Co-operation 
concluded on Merch 17th, 1923, between the Kingdom of the Serbs, 
Croats and Slovenes and Czechoslovakia contains, on this subject, the 
following provision: “Requests for judicial aid shall be drawn up in the 
national (official) language of the State making the requisition. . . .” 


Detailed provisions concerning the question of language are only, as far as 
I am aware, to be found in the German-Czechoslovak Treaty of May 8th, 
1922, concerning Extradition and Judicial Assistance: This Treaty contains 
the following final provision: 
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“ Article 23 — Language to be used in requisitions for judicial co-opera- 
‘tion.—Requisitions and documents annexed thereto shall be drawn up in 
the national (official) language of the applicant Party. For the purposes 
of the present Convention, the term ‘national official language’ shall 
be taken to mean the Czech or Slovak language on the Czechoslovak 
side and the official German language on the German side. Documents 
drawn up in the national language of the applicant Party shall, except 
in the case of the requisitions and communications provided for in 
Articles 9, 20 and 21 of the present Convention, be accompanied by an 
official diplomatic translation or an authenticated translation by a 
sworn interpreter in the national language of the Party applied to. No 
translation need be provided in the case of annexes torequisitions intended 
for a national of the applicant Party. In cases in which the claimant 
authorities have very great difficulty in obtaining a translation, the 
authorities applied to shall afford them every assistance in their power. 
The costs incurred in procuring the translation shall be borne by the 
applicant Party.” 


As this special provision—that no translation is required in the case of 
annexes intended for a national of the claimant party—is a departure from 
general usage, its embodiment in a general convention cannot be recom- 
mended. In the first place, any dispensation from the sending of transla- 
tions complicates, both in form and in fact, the examination of the letters 
rogatory by the authorities of the Siate applied to. It is, moreover, possible 
that a national of the applicant party to whom an official communication is 
to be sent in the territory of the State epplied to may be ignorant of the offi- 
cial language of the State which makes the requisition. On the other hand, 
we think it would be desirable to include in a general convention the clause of 
. the German-Czechoslovak Treaty which, with a view to meeting any special 
difficulty which a State may sometimes experience in having to attach a 
translation to the letters rogatory, lays down that the authorities applied to 
shall afford the claimant State all possible assistance in obtaining a trans- 
lation, subject to the repayment of the costs of such assistance. 

Article 7 of the Convention might therefore be drafted as follows: 

“ Article 7.—Language to be used in judicial co-operation.— Requisitions and 
annexes thereto shall be drawn up in the official language of the party mak- 
ing the requisition. i 

«A translation in the official language of the party applied to, and certified 
to be accurate by a diplomatic representative or sworn translator, shall be 
attached to documents drawn up in the official language of the party making 
the requisition. 

“Should the applicant authorities find it particularly difficult to obtain a 
translation, the authorities applied to shall afford them every assistance in 
their power. The costs incurred in obtaining the translation shall be borne 
by the applicant Party.” 
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VI. OBLIGATION TO FURNISH INFORMATION ON Points or Law 


It is interesting to observe that modern conventions also deal with another 
point: 

Articla 23 of the Extradition Treaty concluded on April 19th, 1924, 
between Bulgaria and Roumania: “The Ministry of Justice of one of the 
Contracting Parties shall supply the Ministry of Justice of the other 
Party, cn request, with the text of the laws in force in its territory.” 
Article 17 of the Treaty of Extradition and Co-operation, concluded on ~ 
Novemker 26th, 1923, between the Kingdom of the Serbs, Croats and 
Slovenes and Bulgaria: “The Ministry of Justice of either Contracting 
Party skall communicate to the authorities of the other, on request, the 
text of the laws in force in its territory.” 


We have already referred above to another case in which the State applied 
to, before complying with the request contained in the letters rogatory, may 
need to consult certain laws of the State making the requisition, particularly 
laws regarding criminal procedure. Such will be the case, for instance, 
when the competence of the State making the requisition seems to be in 
doubt. Severalmodern treaties provide for this case by laying down that the 
State making the requisition must provide the State applied to, on request, 
with the tex; of all laws applicable in given circumstances. It would seem 
to be desirable to establish the same obligation in a general convention. 
Naturally eazh State must be left to decide what authorities shall provide the 
foreign State with the information required; States will therefore be per- 
fectly free tc transmit such information through the diplomatic channel or 
through some ‘other department—the Ministry of Justice, for instance. 

Cf. paragraph 36 of the Prussian Law putting into force the Reich 
Law on Judicial Organisation: “The judicial administration shall be 
competent to provide information regarding the law applicable in 


Prussia.’ For this purpose the Administration of Justice has appointed 
. the Ministry of Justice itself. 


The Convention should therefore be completed by the following article: 


“ Article 8.— Communication of information.—The Contracting Parties 
undertake to provide each other, in penal cases, with information re- 
garding the laws in force in their territory. 

“They shall inform each other as to which authorities will supply this 
information.” 


VII. Is A GENERAL CONVENTION POSSIBLE? 


It is clear from the foregoing pages of this report that in the matter of 
internationa_ judicial co-operation in penal cases there is already in existence 
a large body of legal principles relating to many important questions which 
are commonly accepted and have found expression in a large number of inter- 
State treaties. It would therefore seem possible to codify these principles 
in a collective agreemsnt. In the general interest, moreover, such a codifi- 
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cation is not only possible but desirable, since internaticnal solidarity is 
bound to be strengthened if the present system of inter-State agreements is 
merged in a collective agreement which would bé tantamount to the es- 
tablishment of a worldwide law. The only cases not covered by this pro- 
posal would be those where inter-State treaties differ from each other so far 
that the common rules which could be laid down in the collective agreement 
would necessarily be far out-distanced dy the more advanced legal principles 
established in the private agreements of individual countries. Here codifi- 
cation would, from the standpoint of positive law, simply mean retrogression. 

Cf. the noteworthy exposition of this point by Charles pz VISSCHER: 


“La Codification du Droit International,” Volume I of the Recueil des 
Cours de l Académie de Droit international, 1925, pp. 386 et seq. 


In the present instance, as the analysis of the individual sections of the 
subject shows, there is no danger in this respect. There may, however, be 
special objections to codification. In this connection we should first con- 
sider whether the subject of judicial co-operation within the limits contem- 
plated is so closely linked with the law of extradition that the codification of 
the rules discussed here regarding judicial co-operation in penal matters 
should ‘be abandoned on the ground that the Committee of Experts has 
pronounced itself against the codification of the law of extradition. There 
are good reasons for replying in the negative. Most cases of judicial co- 
operation in penal matters have really nothing to do with extradition. If, 
for example, in a penal case abroad a witness has to be heard or a citation 
notified in the State to which the requisition is sent, the character of such an 
act is ‘entirely different from that of extradition. There is only one con- 
nection between these acts of judicial co-operation and the law of extradition, 
namely, that judicial co-operation within the limits specified above may be 
refused if the penal procedure relates to a non-extraditable offence. This is 
the only link between judicial co-operation and extradition; and wherever, in 
addition to the collective agreement, there exists a private extradition treaty 
between the requisitioning and the requisitioned State, this difficulty is at 
once solved. Only in the event of absence of legal relations in regard to 
extradition between two States could the reservation clause constitute an 
open door through which the State applied to could in the particular case 
escape from the co-operation promised in principle to the applicant State 
under the general Convention. But ought the attempt to conclude a col- 
lective agreement to be abandoned simply on account of this possibility? 
Moreover, even in the absence of an inter-State extradition treaty, certain 
legal practices and usages are observed with the object of determining which 
offences are not extraditable. The main difficulty here lies in the definition 
of a political offence—a very controversial point. 

Cf. the two principal publicists who deal with this very controversial 


subject: Lammascu: Obligatory Extradition and the Right of Asylum, and 
von Martitz: International Judicial Co-operation in Penal Matters. 
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If these dicficulties gave rise to divergencies of view between States as 
regards the application of the reservation clause, there is nevertheless reason 
to hope that in view of the widespread tendency at the present time to sub- 
mit legal questions, and particularly questions relating to the interpretation 
of international treaties, to an international jurisdiction States will bring 
their diferanees before an international tribunal or, in the case of a private 
convention, will come to an agreement as to the cases in which they will or 
will not grant extradition. There is reason to hope, therefore, that the difi- 
culties raised by the reservation clause will somehow be removed, and that 
further progress will be achieved in the field of international law. In any 
case there is 10 reason to regard the codification in question as unrealisable 
simply because this reservation clause is still somewhat elastic. It is un- 
doubtedly possible from the technical point of view to settle by means of a 
special convention all questions relating to judicial co-operation in penal 
matters without touching upon the law of extradition. But as regards 
judicial co-operation in the strict sense of the term, as regulated by the older 
treaties dealing with a wider subject—as already mentioned, most of them 
are extradition treaties—the question arises as to how tke new rules laid 
down in a collective agreement will stand as regards the rules of the older 
treaties. The first principle which will have to be applied is: Lex posterior 
derogat leg: rriort. If, however, it happened that in a special agreement 
between two States engagements in regard to judicial co-operation had been 
undertaken which went beyond the obligations laid down in the collective 
agreement, the States in question might expressly retain these engagements 
by means of £ reservation on a reciprocal basis, made at the time of accession 
to the collective agreement, or else by means of special supplementary clauses 
agreed upon by the parties. In this respect also, therefore, there could, in 
my view, be no objection to a collective agreement. 

It is most important that a way should—and it naturally will—hbe left open 
for these supplementary agreements. In practice the necessity for these 
supplementary agreements will mainly arise between contiguous States, 
since their position as neighbours will render such special conventions de- 
sirable. It would conduce to the smooth working of judicial co-operation if, 
for example, the competent judicial authorities were allowed under these 
agreements to communicate with each other direct. 


Cf, the examples of the practice of States cited on page 84. 


The prastizal needs of neighbouring States have already led to the adop- 
tion of arrargements Thtended to facilitate judicial co-operation in penal 
matters; thus, for example, the forms for the communication of extracts from 
criminal records are sometimes worded in two languages. At the same time, 
it must be pointed out that certain widespread practices have arisen with the 
object of avoiding the necessity of applying to neighbouring States for judi- 
cial co-operation ; the judicial authorities of one country use existing means of 
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communication to get into touch with the nationals of another country. 
Thus, since the Post Office, being an institution which under public law pos- 
sesses certain privileges and monopolies, but fulfils its obligations by virtue of 
contracts of private law, carries and distributes correspondence for foreign 
nationals, what is there to prevent a foreign State from utilising this institu- 
tion and posting to a foreign national communications of all kinds connected 
with penal proceedings? The foreign judicial authority may also use this 
channel to try to induce a national cf a neighbouring State to appear as a 
witness in its courts or to communicate in writing information in regard to 
proceedings pending before it. If these measures are not official and only 
consist of the direct communication of information, and are free from coer- 
cion or threats of any kind, there is little to be said against them whether 
from the point of view of public law or of international law. Moreover, such 
action may sometimes be the quickest means of achieving the desired object. 
If, however, the judicial assistance of another State is still to be claimed, it 
would seem most desirable in the interests of justice that not only adjacent 
States but all States should conclude supplementary agreements providing a 
simpler and more rapid procedure for especially urgent cases of judicial 
co-operation. 

It would seem, then, that there are no definite objections to the conclusion 
of an international convention on judicial co-operation, and accordingly I 
venture to recommend to the Committee the draft convention given in the 
annex hereto. 

I trust that the Sub-Committee will consider the present memorandum a 
suitable basis of discussion. In conclusion, I desire to express my sincerest 
thanks to my Secretary, Dr. Paul Guggenheim, who has afforded me invalu- 
able and zealous assistance in preparing this memorandum. 

Berlin, October 12th, 1926. (Signed) Walther SCHÜCKING, 

Rapporteur. 


TEXT OF THE DRAFT CONVENTICN 
Article 1 (pages 53-63) 
MEASURES OF ENQUIRY 


The Contracting Parties undertake, at the request of a competent author- 
ity, to take measures of enquiry. Such co-operation may be refused, how- 
ever, if the penal proceedings for which it is to be rendered do not involve an 
obligation to grant extradition. Requisitions for judicial co-operation shall 
be executed by the authorities of the Party applied to which under its laws 
are competent to make such enquiries. The enquiries shall be carried out in 
accordance with the prescribed forms and with application of the proper 
coercive measures. 
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Article 2 (pages 64-71) 
SUMMONING OF WITNESSES AND EXPERTS 


The Contracting Parties reciprocally undertake, at the request of a com- 
petent authority, to serve writs of summons upon witnesses or experts resi- 
deni in their territory, irrespective of the nationality of such witnesses or 
experts. A witness or expert appearing voluntarily before an authority of 
the requesting Party in response to a writ of summons served upon him by the 
authority of the Party requested shall in no case, whatever his nationality, 
be subject, during his presence in the territory of the requesting Party, to 
criminal prosecution on a charge of having been a principal, an accomplice 
or an accessory, or of having helped to promote the act in respect of which the 
criminal proceedings are taken or any other act committed before he entered 
the territory of the requesting State, In like manner, no sentence passed 
upon him, on account of acts committed before he entered the country, may 
be executed on his person, nor may he be arrested for any infringement of the 
law which took place before his journey. The special position of the witness 
or expert as regards the jurisdiction of the foreign State shall be forfeited if he 
fails to leave the territory of that State within a reasonable time after having 
been heard. This time-limit may be fixed for him by the tribunal making 
the requisition. s 

The State applied to may refuse to serve a writ of summons: (a) if the 
offence which is the subject of the proceedings in the applicant State is not an 
extraditable offence in the State applied to; (b) if the person cited is threat- 
ened with coercive or other prejudicial measures in the evens of his non- 
appearance, or (c) if the applicant State does not provide a suitable 
indemnity for expenses. 

The State applied to must inform the applicant State of the response 
which the person in question makes to the summons. : 


Article 3 (pages 71-75) 
SURRENDER OF EXHIBITS 


The Contracting Parties undertake, at the request of a competent au- 
thority, to hand over reciprocally to one another any articles which are in the 
charge of their public authorities and are believed to constitute important 
evidence or of which the person who has committed the punishable offence in 
question has obtained possession through his act, or which are liable to 
seizure, destruction or confiscation. 

If the surrender of such articles is applied for in connection with the 
extradition or passage in transit of some person, they shall whenever possible 
be surrendered at the time when the extradition or passage in transit takes 
place. 

If surrendered subject to their being returned, such exhibits or articles 
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shall on request be restored without delay. In all cases, the rights of third 
parties shall remain unaffected. 

The requisition for co-operation may be refused: (a) if the penal proceed- 
ings for which it is made do not involve an obligation to grant extradition, 
or (b) if, having due regard to interésts at stake, special reasons justify re- 
fusal to surrender the exhibits or articles in question. 


Article 4 (pages 75-81) 
COMMUNICATION OF PENAL SENTENCES AND OF EXTRACTS FROM CRIMINAL 
RECORDS 


The Contracting Parties undertake to communicate to each other penal 
sentences which have been passed by the authorities of one of the Parties on 
nationals of the other and have become res judicate, and which, according to 
the regulations of the Party by whose authorities they were passed, must be 
entered in the Criminal Record. 

The Contracting Parties reciprocally undertake to execute requisitions for 
the communication of extracts from Criminal Records. 


Article 5 (pages 81-86) 
CHANNEL THROUGH WHICH JUDICIAL CO-OPERATION MAY BE EFFECTED 


Requisitions for judicial co-operation between States and the replies 
thereto granting the assistance required shall be sent through the diplomatic 
channel, unless the States concerned have mutually concluded special agree- 
ments providing a more convenient channel of communication for such 
judicial co-operation. . 


Article 6 (pages 86-87) 
COSTS INCURRED IN THE COURSE OF JUDICIAL ASSISTANCE 


The costs occasioned by judicial co-operation afforded under the terms of 
the present Convention shall be borne by the Party in whose territory the 
expenditure is incurred; expenditure occasioned by a request for an expert 
opinion shall be refunded by the Party making the requisition. 


Article 7 (pages 87-88) 
LANGUAGE TO BE USED IN JUDICIAL CO-OPERATION 


Requisitions and annexes thereto shall be drawn up in the official language 
of the Party making the requisition. 

A translation in the official language of the Party applied to and certified 
true by a diplomatic representative or sworn translator shall be attached to 
documents drawn up in the official language of the Party making the 
requisition. 

Should the applicant authorities find it particularly difficult to obtain a 
translation, the authorities applied to shall afford them every assistance in 
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their power. The costs incurred in obtaining the translation shall be borne 
by this applicant Party. 
Article 8 (page 89) 


COMMUNICATION OF INFORMATION 


The Contrasting Parties undertake to provide each other, in penal cases, 
with information regarding the laws in force in their territory. They shall 
inform each other as to which authorities will supply this information. 


‘TEXT OF THE DRAFT CONVENTION AMENDED AS THE RE- 
SULT OF DISCUSSION BY THE COMMITTEE 


Article 1 
MEASURES OF ENQUIRY 


The Contracting Parties undertake, at the request of an authority com- 
petent according to the law of that authority, to take measures of enquiry. 
Such co-operation may be refused if the State applied to considers it pre- 
judicial to its sovereignty or security or if the act furnishing the occasion for 
the co-operation is regarded by the State applied to as a political offence. 
Requisitions for judicial co-operation shall be executed by the authorities of 
the Party applied to which under its laws are competent to make such en- 
quities. The enquiries shall be carried out in accordance with the forms 

. prescribed by the law of the country and with application of the proper 
coercive measures. 
Article 2 


SUMMONING OF WITNESSES AND EXPERTS 


The Contracting Parties reciprocally undertake, at the request of a 
competent authority, to serve writs of summons upon witnesses or 
` experts resident in their territory, irrespective of the nationality of such - 
witnesses or experts. A witness or expert appearing voluntarily before an 
authority of the requesting Party in response toa writ of summons served 
upon him by the authority of the Party requested shall in no case, whatever 
his nationality, be subject, during his presence in the territory of the request- 
ing Party, to criminal prosecution on a charge of having been a principal, an 
accomplice or an accessory, or of having helped to promote the act in respect 
of which the criminal proceedings are taken or any other act committed 
before he entered the territory of the requesting State. In like manner, no 
sentence passed upon him, on account of acts committed before he entered 
the country, may be executed on his person, nor may he be arrested for any 
infringement of the law which took place before his journey. 

Each Contracting State may declare that, subject to reciprocity, it will 
grent the temporary surrender of persons in custody who are required to 
appear before the Court of the State making the requisition. Such requisi- 
tion may not be refused if the applicant State undertakes to return the person 
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in question as soon as possible ard the person raises no express objection to 
appearing. 

The special position of the witness or expert as regards the jurisdiction of 
the foreign State shall be forfeited if he fails to leave the territory of that 
State within.a reasonable time after having been heard. This time limit 
shall be fixed for him by the tribunal making the requisition. 

The State applied to may refuse to serve a writ of summons: (a) if the 
offence is a political offence; (b) if the person cited is threatened with coercive 
or other prejudicial measures in the event of his non-appearance; (c) if the 
applicant State does not provide a suitable indemnity for expenses; (d) if the 
State applied to considers that the summons is prejudicial to its sovereignty 
or security; (e) if the person cited is not regarded by the law of the State 
applied to as a competent witness or as a witness who may be compelled to 
give evidence in the matter at issue. 

The State applied to must inform the applicant State of the response which 
the person in question makes to the summons. 


Article 8 
SURRENDER OF EXHIBITS 


The Contracting Parties undertake, at the request of a competent author- 
ity, to hand over reciprocally to one another any articles which are in the 
charge of their public authorities and are believed to constitute important 
evidence or of which the person who has committed the punishable offence 
in question has obtained possession through his act, or which are liable to 
seizure, destruction or confiscation. 

If the surrender of such articles is applied for in connection with the 
extradition or passage in transit of some person, they shall whenever possible 
be surrendered at the time when the extradition or passage in transit takes 

` place. 

If surrendered subject to their being returned, such exhibits or articles 
shall on request be restored without delay. In all cases, the rights of third 
parties shall remain unaffected. 

The requisition for co-operation may be refused: (a) if the State applied to 
considers it prejudicial to its sovereignty or security or if the act furnishing 
the occasion for the co-operation is regarded by the State applied to as a 
political offence; (b) if, having due regard to the interests at stake, special 
reasons justify refusal to surrender the exhibits or articles in question. 


Article 4 (deleted) 
Article 5 
CHANNEL THROUGH WHICH JUDICIAL Co-OPERATION MAY BE EFFECTED 


Requisitions for judicial co-operation between States and the replies 
thereto granting the assistance required shall be sent through the diplomatic 
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channel, unless the States concerned have mutually concluded special agree- 
ments providing a more convenient channel of communication for such 
judicial co-operation. 
Article 6 
Costs INCURRED IN THE COURSE oF JUDICIAL ASSISTANCE 

The costs occasioned by judicial co-operation afforded under the terms of 
the present Convention shall be borne by the Party in whose territory the 
expenditure is incurred; expenditure occasioned by a request for an expert 
opinion shall be refunded by the Party making the requisition. 


Article 7 
LANGUAGE TO BE USED IN JUDICIAL Co-OPERATION £ 

Requisitions and annexes thereto shall be drawn up in the official language 
of the Party making the requisition. 

A translation in the official language of the Party applied to and certified 
true by a diplomatic or consular representative or sworn translator shall be 
attached to documents drawn up in the official language of the Party making 
the requisition. 

Should the applicant authorities find it particularly difficult to obtain a 
translation, the authorities applied to shall afford them every assistance in 
their power. The costs incurred in obtaining the translation shall be borne 
by the applicant Party. 

Article 8 
CoMMUNICATION OF INFORMATION 

The Contracting Parties undertake to provide each other, in penal cases, 
with information regarding the laws in force in their territory. They shall 
inform each other as to which authorities will supply this information. 


LIST OF THE MOST RECENT TREATIES 


The present Annex contains a list of treaties on judicial co-operation 
concluded since 1844, but the list is not exhaustive. It begins with the 
treaties given in the tables of contents of the various volumes of de Martens’ 
Recueil, starting from volume 12 of the second series. In addition to the 
treaties enumerated in the second and third series (the latter is published 
by H. Triepel) of de Martens’ Recueil, all treaties on the subject given in the 
League of Nations Treaties Series have been included. 

The treaties concluded before 1844 which have been used in preparing the 
present work have been taken from the technical literature of the subject. 


Nouveau Recueil général des Traités de DE MARTENS 
SECOND SERIES 


Vol. 12. Argentine-Paraguay, Extradition Convention, March 6th, 1877, 
Articles 15-18, pp. 460 et seq. 
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Vol. 12. 


Vol. 138. 


Vol. 14. 


Vol. 15. 


Vol. 16. 


Vol. 17. 


Vol. 18. 
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Argentine-Portugal, Extradition Convention, December 24th, 
1878, Articles 16-17, pp. 460 et seg. 

Argentine-Spain, Extradition Treaty, May 7th, 1881, Article 15, 
pp. 486 et seq. 

Austria-Hungary-Monaco, Extradition Treaty, February 22nd, 
1886, Articles 13~17, pp. 509 et seg. 

Great Britain-Uruguay, Extradition Treaty, March 26th, 1886, 
Article 18, pp. 744 et seq. 

Great Britain-Guatemala, Extradition Treaty, July 24th, 1885, 
Article 12, pp. 492 et seq. 7 

Great Britain-Russia, Extradition Treaty, November 24th, 1886, 
Article 17, pp. 525 et seq. 

Portugal-Uruguay, Extradition Convention, September 27th, 
1878, Article 16, pp. 4 et seg. 

Roumania-~Monaco, Extradition Convention, December 29th 
(n.s.), 17th (0.s.), 1881, Articles 13-16, pp. 117 et seq. 

Russia-Portugal, Extradition Convention, April 28th (0.s.), May 
10th (n.s.), 1887, Articles 12-13, 15-16, pp. 175 et seq. 

Salvador-Costa Rica, Extradition Treaty of Peace and Friendship, 
October 8th, 1882, Article 34, pp. 239 et seq. 

Salvador-Spain, Extradition Convention, November 23rd, 1884, 
Article 19, pp. 255 et seg. 

Switzerland-Monaco, Extradition Convention, December 10th, 
1885, Articles 14-17, pp. 312 et seq. 

Switzerland-Serbia, Extradition Convention, November 28th, 
1887, Articles 14-18, pp. 387 et seq. 

Uruguay-Brazil, Extradition Treaty, November 25th, 1887, 
Articles 11-16, pp. 444 et seg. 

Uruguay-Spain, Extradition Treaty, November 28rd, 1885, 
Articles 14-15, pp. 456 et seg. 

Belgium-Argentine, Extradition Convention, August 12th, 1880, 
Articles 14-15, pp. 736 et seg. 

Bolivia-Venezuela, Extradition Treaty, September 21st, 1883, 
Article 17, pp. 1775 et seq. 

Denmark-Spain, Extradition Treaty, October 12th, 1898, Articles 
12-14, pp. 792 et seg. . 

Belgium-Netherlands, Extradition Convention, May 31st, 1898, 
Articles 11-13, 15, pp. 546 æ seg. 

Congo-Portugal, Extradition Convention, August 27th, 1888, 
Article 11, pp. 594 et seg. 

Germany-Independent State of the Congo, Extradition Treaty, 
July 25th, 1890, Articles 13~17, pp. 39 et seq. 

Great Britain-Orange Free State, Extradition Convention, June 
20th, 1890, Article 12, pp. 161 et seg. 


Vol. 18. 


Vol. 20. 


`” Vol, 21. 


Vol. 22. 


” Vol. 23. 


Vol. 24. 
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Luxemburg-Russia, Extradition Convention, March 19th (o.s.), 
31st (N.3.), 1892, Articles 14-17, pp. 607 et seq. 

Great Britain-Monaco, Extradition Treaty, December 17th, 1891, 
Articles 18-19, pp. 646 et seg. 

ltaly-Bolivia, Treaty of Friendship and Extradition, October 
18th, 1890, Article 29, pp. 728 et seq. 

Portugal-Congo, Extradition Convention, April 27th, 1888, Article 
11, pp. 803 et seq. 

Great Brizain-Argentine, Extradition Treaty, May 22nd, 1889, 
Article 12, pp. 193 ef seg. 

Netherlands-Russia, Extradition Chiventan: October 28rd (0.8.), 
November 4th (n.s.), 1893, Articles 11-13, 15, pp. 3 et seq. 

Denmark-Netherlands, Extradition Conventia. January 8th, 
1894, Articles 11-13, 15, pp. 701 et seg. 

Spain-Netherlands, Extradition Convention, October 29th, 1894, 
Articles 11-18, 15, pp. 707 et seq. 

Montenegro-Italy, Extradition Convention, August 29th, 1892, 
Articles 14-17, pp. 302 et seq. 

Netherlands-Luxemburg, Extradition Convention, March 10th, 
1893, Articles 11-13, pp. 387 et seq. 

Netherlands-Denmark, Extradition Convention, January 18th, 
1894, Articles 11-18, 15, pp. 538 et seq. 

Netherlands-Portugal, Extradition Convention, May 19th, 1894, 

- Articles 11-18, 15, pp. 568 et seg. 

Netherlands-Roumania, Extradition Convention, October 9th, 
1894, Articles 11-13, 15, pp. 619 et seg. 

Belgium-Orange Free State, Extradition Convention, November 
27th, 1894, Articles 10-14, pp. 627 et seq. 

Netherlands-Liberia, Extradition Convention, February 2nd, ' 
1895, Articles 12-13, pp. 16 et seg. 

NethanandsSwoden; Extradition Treaty, June 26th, 1895, Articles 
12-14, pp. 105 et seg. 

Belgium-Serbia, Extradition Convention, January 4th, 1896 (N.s.), 
December 28rd (0.s.), 1895, Articles 13-16, pp. 195 et seg. 

Switzerland-Austria-Hungary, Extradition Treaty, March 10th, 
1896, Articles 18-23, pp. 244 et seq. 

France-Italy-Tunis, Extradition Convention, September 28th, 
1896, Articles 13-14, 16-17, pp. 375 et seq. 

Germany-Netherlands, Extradition Treaty, December 31st, 1896, 
Articles 12-14, pp. 423 et seq. 

Belgium-Peru, Extradition Treaty, November 29th, 1888, Articles 
14-16, p. 9 et seq. 

Luxemburz-Russia, Extradition Convention, March 31st (N.s. ), 
19th (0.s.), 1892, Article 16, pp. 145 et seg. 
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Vol. 25. 
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Netherlands-Serbia, Extradition Treaty, February 28th (o0.s.), 
March 11th (n.s.), 1896, Articles 11-13, pp. 636 et seq. 

Austria-Hungary-Uruguay, Extradition Treaty, June 25th, 1887, 
Article 15, pp. 51 et seg. 

Spain-Colombia, Extradition Convention, July 23rd, 1892, Articles 
17-18, pp. 171 et seq. i 

Orange Free State-British Bechuanaland, Extradition Convention, 
August 30th, 1892, Article 12, pp. 183 et seg. 

Netherlands-Orange Free State, Extradition Convention, April 
24th, 1893, Articles 11-13, pp. 207 et seq. 

Brazil-Netherlands, Extradition Treaty, December 21st, 1895, 
Articles 12-14, pp. 417 et seq. 

Italy-Bolivia, Treaty of Friendship and Extradition, October 18th, 
1890, Articles 30-31, pp. 7 et seq. f 

Switzerland-Netherlands, Extradition Treaty, March 31st, 1898, 
Articles 12-17, pp. 755 et seq. 

Great Britain-Netherlands, Extradition Treaty, September 26th, 
1898, Article 17, pp. 145 ef seq. 

Switzerland-Netherlands, Extradition Treaty, March 31st, 1898, 
Articles 12-14, 16, pp. 158 et seq. 

Great Britain-San Marino, October 16th, 1899, Article 18, pp. 
426 et seq. 

Belgium-Honduras, Extradition Treaty, April 19th, 1900, Articles 
12-18, pp. 521 et seg. 


- Spain-Peru, Extradition Treaty, July 23rd, 1898, Articles 13-15, 


` Vol. 30. 


Vol. 31. 


Vol. 33. 


pp. 574 et seq. 

Italy-Mexico, Extradition Treaty, May 22nd, 1899, Articles 
14-19, pp. 392 et seg. 

Great Britain-San Marino, Extradition Treaty, October 16th, 1899, 
Article 18, pp. 273 et seq. 

Austria~-Roumania, Extradition Convention, June 27th (w.s.), 
14th (0.s.), 1901, Articles 14-20, pp. 567 et seq. 

Belgium-Chile, Extradition Convention, May 29th, 1899, Article 
15, pp. 11 et seg. 

Belgium-Costa Rica, Extradition Convention, April 25th, 1902, 
Articles 13-14. 

Netherlands-San Marino, Extradition Convention, November 7th, 
1902, Articles 11, 13, 15, pp. 428 et seq. 

Belgium-San Marino, Extradition Convention, June 15th, 1903, 
Articles 15-18, pp. 565 et seg. 

Cuba-Belgium, Extradition Treaty, October 29th, 1904, Articles 
13-14, pp. 17 et seq. 

Spain-Congo, Extradition Convention, July 30th, 1895, Articles 
17-20, pp. 36 et seg. 


Vol. 33. 


Vol. 34. 


Vol. 35. 


Vol. 1. 


Vol. 2. 
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France-Netherlands, Extradition Convention, December 24th, 
1895, Articles 12-13, pp. 41 et seq. 

Italy-Argentine Republic, Extradition Treaty, June 16th, 1886, 
Articles 18-15, 21, pp. 47 et seq. 

Austria~Hungary-Uruguay, Extradition Treaty, June 25th, 1887, 
Article 15, pp. 53 et seq. 

Spain-Venezuela, Extradition Treaty, January 22nd, 1894, Article 
19, pp. 58 et seg. 

Italy-Republic of San Marino, Extradition Convention, June 28th, 
1897, Articles 22-24, pp. 67 et seq. 

France-Liberia, Extradition Treaty, July 5th, 1897, Article 12, pp. 
76 et seq. 

Mexico-Guatemala, Extradition Treaty, May 19th, 1894, Articles 
14-17, pp. 567 et seq. 

Netherlands-Argentine, Extradition Convention, September 7th, 
1898, Articles 15-17, pp. 635 et seq. 

Peru-Spain, Extradition Treaty, July 28rd,-1898, Articles 14-15, 
pp. 92 et seg. 

Congo-France, Extradition Treaty, November 18th, 1899, Articles 
14-18, pp. 105 et seg. 

Greece-Belgium, Extradition Treaty, July 9th (n.s.), June 26th 
(o.s.), 1901, Articles 15-18, pp. 115 et seg. 

Watharlands-Gresce, Extradition Treaty, August 12th (o.s.), 26th 
(n.s.), 1905, Articles 15-19, pp. 693 et seq. 

Belgium-Montenegro, Extradition Convention, December 8th, 
1905, Articles 14-17, pp. 371 et seq. 

Switzerland-Paraguay, Extradition Treaty, June 30th, 1906, 
Articles 16-21, pp. 381 et seq. 

Cuba-Dominican Republic, Extradition Treaty, June 2nd, 1905, 
Article 14, pp. 385 et seg. 

Spain-Cuba, Extradition Treaty, October 26th, 1905, Article 14, 
pp. 407 et seg. 


THIRD SERIES 


Belgium-Paraguay, Extradition Convention, November 5th, 1904, 
Articles 13-14, pp. 214 et seq. 

France-Greece, Extradition Convention, April 11th (n.s.), March 
29th (o.s.), 1906, Articles 15-18, pp. 343 et seq. 

Greece-Austria-Hungary, Extradition Treaty, December 8th 
(o.s.), 21st (N.s.), 1904, Articles 15-18, pp. 219 et seg. 

Denmark-Monaco, Extradition Convention, December 7th, 1905, 
Articles 11-14, 16, pp. 294 et seg. 

Denmark-Russia, Extradition Convention, October 2nd, 1866, 
Articles 7—10, pp. 772 eż seg. 
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Vol. 6. 
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Vol. 9. 
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Italy-San Marino, Convention of Friendship and Good Relations, 
June 28th, 1897, Articles 22-24, pp. 794 et seq. 

Belgium-Bolivia, Extradition Convention, July 24th, 1908, Article 
15, pp. 799 et seg. í 

Belgium-Bulgaria, Extradition Convention, March 15th (o.s.), 
28th (xN.s.), 1908, Articles 12-15, pp. 782 et seg. 

Greece-Spain, Extradition Treaty, May 7th (0.s.), 20th (N.s.), 
1910, Articles 11, 16-18, pp. 143 et seg. 

Switzerland-Greece, Extradition Treaty, November 2ist, 1910, 
Articles 17-20, pp. 696 et seg. 

Colombia-Ecuador, Treaty of Friendship, Commerce and Navi- 
gation, August, 10th, 1905, Article 2, pp. 856 et seq. 

Italy-Paraguay, Extradition Convention, September 30th, 1907, 
Article 16, p. 207. 

Sweden-Norway-France, Extradition Convention, June 4th, 1869, 

Article 11, pp. 687 et seq. 

Mexico-Salvador, Extradition Treaty, January 22nd, 1912, 
Articles 14-19, pp. 456 et seg. 

German Reich-Luxemburg, Additional Treaty, May 6th, 1912 
(Article 4, p. 463), to Extradition Treaty concluded March 9th, 
1876. 

Austria-Hungary-Serbia, Extradition Convention, March 30th 
(n.s.), 17th (0.s.), 1911, Articles 16-21, pp. 112 et seq. 

Cuba-Venezuela, Extradition Convention, July 14th, 1910, Article 
17, p. 357. 

Austria-Hungary-Bulgaria, Extradition Convention, May 31st 
(n.s.), 18th (0.s.), 1911, Articles 14-20, pp. 575 et seq. 

Belgium-Colombia, Extradition Convention, August 21st, 1912, 
Articles 13—14, pp. 728 et seg. 

Bulgaria-Germany, Extradition Treaty, September 29th, 1911, 
Articles 19-26, pp. 237 et seq. 

Germany-Paraguay, Extradition Treaty, November 26th, 1909, 
Articles 12-13, 17, pp. 388 et seg. 

Germany-Ottoman Empire, Extradition Treaty, January 11th, 
1917, Article 19, pp. 717 et seg. 

Germany-Netherlands, Exchange of Notes concerning the Trans- 
mission of Letters Rogatory in Penal Matters, June 4th, 1915, 
p. 261. 

League of Nations Treaty Series 

No. 54. Greece and Germany. Extradition Treaty, February 
27th (o.s.), March 12th (w.s.), 1907, Articles 16-19. 

No. 393. Paraguay-Uruguay. Convention for the Purpose of 
Simplifying and Facilitating Procedure by Way of Letters 
Rogatory, February 28th, 1915, Articles 1-3. 
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fol. 18. No. 452. Denmark-Finland. Extradition Convention, February 
12th, 1923, Articles 15-18. 
‘ol. 23. No. 589. German Reich-Czechoslovak Republic. Convention 
concerning Extradition and Other Legal Assistance in Criminal 
Cases, May 8th, 1922, Articles 14-28. 
No. 575. Finland-Sweden. Extradition CinvenGont November 
29th, 1928, Articles 14 et seg. 
Vol. 25. No. 620. Latvia-Lithuania. Convention relating te Extradition 
and Legal Assistance, July 12th, 1921, Articles 14 et seg. 
Vol. 26. No. 643. Kingdom of the Serbs, Croats and Slovenes-Bulgaria. 
Convention relating to Extradition of Malefactors and to Legal 
Assistance in Criminal Proceedings. November 26th, 1923, 
Articles 14 et seg. 
Vol. 80. No. 768. Kingdom of the Serbs, Croats and Slovenes-Czecho- 
slovak Republic. Convention concerning the Regulation of 
Legal Relations, March 17th, 1923, Chapter 15, Articles 59 
et seq. 
Vol. 33. No. 846. Bulgaria-Roumania. Extradition Convention, April 
i 19th, 1924, Articles 17-22. 
Vol. 34. No. 867. Italy-Czechoslovak Republic. Extradition Conven- 
i tion, March 1st, 1924, Articles 12 et seg. 
Vol. 36. No.924. Latvia-Norway. Treaty of Commerce and Navigation, 
August 14th, 1924, Artiele 26. 
Vol. 37. No. 964. Estonia-Latvia. Convention relating to Extradition 
and to Legal Assistance, July 12th, 1921, Articles 14-19, 


ADDENDUM 


M. Rundstein kindly informs me that the following treaties concerning 
judicial assistance, of the existence of which I was unfortunately unaware 
when I drew up my report, have recently been concluded: 

(1) Treaty concerning Judicial Assistance between Poland and Geko 
slovakia, dated March 6th, 1925 (Articles 32-59 and §§ 5-8 relate to penal 
cases). The Polish and Czechoslovak languages are authentic. The text is 
reproduced in the Legal Gazetie of the Polish Republic, 1926, No. 14/80. 

(2) Treaty concerning Judicial Assistance between Poland and Austria, 
dated March 19th, 1924 (Articles 55-81 relate to penal cases). The Polish 
and German languages are authentic. The text is reproduced in the Legal 
Gazette of the Polish Republic, 1926, No. 84/467. 

(8) Convention concerning Extradition and Judicial Assistance in Penal 
Cases between Czechoslovakia and Roumania, with Additional Protocol, 
dated May 7th, 1926. The French is authentic. The text is reproduced in 
the Legal Gazette of the Czechoslovak Republic, 1925, e. 172, pages 711-720. 

February 14th, 1927. (Signed) Scuiicxine. 


LEAGUE OF NATIONS 
Committee of Experts for the Progressive Codification of International Law 


QUESTIONNAIRE No. 9. 
Adopted by the Committee at its Third Session, held March-April 1927 


LEGAL POSITION AND FUNCTIONS OF CONSULS * 


The Committee has the following terms of reference: 

(1) To prepare a provisional list of the subjects on international law 
the regulation of which by international agreement would seem to be most 
desirable and realisable at the present moment; 

(2) After communication of the list by the Secretariat to the Govern- 
ments of States, whether Members of the League or not, for their opinion 
to examine the replies received; and 

(8) To report to the Council on the questions which are sufficiently 
ripe and on the procedure which might be followed with a view to 
preparing eventually for conferences for their solution. . 

The Committee has decided to include in its list the question of the Legal 
Position of Consuls. 

The Committee reached this decision on the basis of a report submitted to 
it by a Sub-Committee consisting of M. Guzrrero, Rapporteur, and M. 
Mastny. This report was fully discussed by the Committee and, as a result 
of the discussion, the conclusions were modified in certain respects in order 
to bring out more clearly those questions for which it is hoped a solution may 
be found. 

The particular questions falling within the general subject of the legal 
position of consuls which the Committee thinks might advantageously be 
dealt with in a general convention are indicated in the report and in the 
modified conclusions, which contain a statement of principles to be applied 
and of the solutions of particular questions which follow from these principles. 

The Committee has the honour to request the various Governments to 
inform it whether they consider that these questions, or some of them, could 
advantageously be examined at the present moment with a view to the 
conclusion of a general convention, which, if necessary, could be completed 
by particular agreements between groups or pairs of States. 

It is understood that, in submitting this question to the Governments, 
the Committee does not pronounce either for or against the general prin- 
ciples set out in the report and the observations or the opinions expressed 
therein on the basis of those principles. At the present stage of its work, the 
sole, or at least the principal, task of the Committee is to direct attention 
to certain subjects of international law the regulation of which by inter- 
national agreement may be considered to be desirable and realisable. 


* Publications of the League of Nations. V. Legal. 1927. V, 7. 
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In order to be able to continue its work without delay, the Committee 
will be glad to be pui in possession of the replies of the Governments before 
December 31st, 1927. 

The Sub-Committee’s report, together with the modified conclusions, is 
annexed to this communication. 

Geneva, April 2nd, 1927. 

(Signed) Hj. L. HAMMARSKJÖLD, 
Chairman of the Committee of Experts. 


ANNEX 
REPORT OF THE SUB-COMMITTEE 


Rapporteur: M. GuERRERO. 
Member: M. Mastny. 


“Ts it possible to establish by way of a general convention provisions as to 
the legal position and the functions of consuls, and, if so, to what extent?” 
[Lranslation.] 

The institution of consulates, which is much older than that of embassies, 
has passed through various phases in the course of its history. Its original 
aim, however—the protection of nationals in a foreign country—has never 
changed. 

In Egypt, so far back as 726 B.c., the Greeks enjoyed the right of appoint- 
ing magistrates to judge between them in accordance with their own laws. 

At about the same time, there existed in certain parts of India special 
judges for foreigners; it was also the duty of these judges to watch over the 
foreigners’ interests. 

In Greece, there were the proxenot, who existed as early as the sixth 
century before Christ. The proxenoz possessed attributes and prerogatives 
which were practically the same as those possessed by consuls in countries 
where there is a syssem of capitulations. They entertained foreigners and 
decided disputes between foreign merchants. They enjoyed inviolability, 
exemption from taxation, and were given the rights of a citizen in the town 
they represented. ' 

There is, however, one essential difference between the modern consul and 
the prozenos; the latter continued to be a private individual and was not 
regarded as holding public office, except in the case of the proxenoi magis- 
trates at Sparta. 

In Rome, also, foreigners were subject to a special jurisdiction. In early 
times it consisted ir the institution of patron and client; later, it was the 
jurisdiction of the pratores peregrini; but when the latter were first created 
the proxenot had long been in existence in Greece; indeed, the pretores 
peregrini were only appointed when Rome began to be invaded by foreigners. 

It was in the Middle Ages, owing to the development of international 
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trade between the West and the Hast, that the institution of consuls as- 
sumed its present form. The Italian Republics were the first to establish 
consuls, and shortly afterwards the southern cities of France followed their 
example. 

The legal status of these consuls was, in almost every instance, settled by 
treaty. In Moslem lands, consuls were invested with wide powers and 
numerous functions. They enjoyed the same prerogatives as ambassadors: 
extra-territoriality; exemption from taxes and tribute; immunity, both civil 
and criminal; the right of asylum; the right to conduct religious services in 
the consulates, etc. 

_ We do not propose to consider here the case of consuls in countries where 
there is a system of capitulations. This system, moreover, may already be 
regarded as little more than an historical memory. 

The question to be examined is that of the legal position of consuls. 

At first sight, this question would seem to be of minor importance from the 
international point of view; but in past centuries it has formed the subject 
' of controversy, and at the present time it is still often discussed. It is 
always-a matter of stronger States claiming, on behalf of their consuls, 
privileges which they themselves refuse to grant to the consuls of smaller 
States. Not so very long ago a great Power arrogated to itself the right to 
force the Government of a small State to cancel a decree revoking the 
exequatur granted to a consul who had become involved in a conspiracy. 
Even between two great Powers conflicts regarding the legal position of 
consuls may occasionally arise. France and England have experienced 
difficulty in connection with the arrest of a British consul at Papaéte. Dis- 
putes, less serious indeed but always unpleasant in international relations, 
often occur in all countries. 

Consequently, a collective agreement regarding the legal position of 
consuls would indubitably be of considerable help in promoting those good 
relations which should exist between States. 

The question we first have to consider is whether the consul is or is not a 
“public minister.” 

The answer to this question is the point on which all the rights and 
prerogatives of consuls depend, and it is undoubtedly in the negative. In 
giving this opinion, we are merely endorsing a standpoint which has long 
been that of the chancellories and jurisprudence of almost all countries. 

Between diplomatic agents, who are true public ministers, and consuls 
there are essential differences from their nomination to the time when their 
mission ends. 

The former are provided with credentials addressed by the head of their 
State to the head of the State to which they are accredited. They are 
entitled to certain prerogatives as soon as they arrive and enjoy all their 
prerogatives in full as soon as they have presented their credentials. 

Consuls, however, carry Letters Patent, signed, it is true, by the head of 
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the State, but drafted in the form of a letter of attorney or mandate to 
transact business with the civil, administrative and judicial authorities. 
Unlike diplomatic agents, consuls are not recognised as such directly they 
present their Letters Patent, but only when they have received their exequatur. 

The jurisdiction of diplomatic agents always extends over the whole 
country to which they are accredited. That of consuls is limited by their 
Letters Patent and the exequatur granted them. : 

Diplomatic agents have- a representative character which consuls do not 
possess. The latter, except in a few cases, do not transact business with the 
Minister for Foreign Affairs, but only with the local authorities of their 
area. 

Whereas the former are political agents, the latter are only civil agents. 

The attributes of diplomatic agents and of consuls differ to such an extent 
that it is hard to find any analogy between them, other than the protection 
which both diplomatic agents and consuls are bound to accord to their na- 
tionals. 

Diplomatic agents are responsible for the major interests of their nation, 
good international understanding, and the preparation of treaties which 
guarantee those interests and consolidate good will. 

Consuls are concerned with developing trade and watching over the in- 
terests of their nationals. 

It is clear, therefore, that the former must, if they are to carry out their 
mission properly, possess certain prerogatives and privileges which originate 
in the representative character with which they are invested, whereas it is 
sufficient for consuls to possess the legal status which is indispensable for the 
discharge of their less-important duties. 

We will consider separately each of the prerogatives which have given 
rise to discussion: 

Exequatur.—Only when the exequatur has been granted may the consul 
communicate with the authorities and, generally speaking, perform his 
other duties. He cannot claim any privilege until he has received this 
document. The exequatur may be refused, or even withdrawn, without 
giving his Government a right to demand explanations from the Government 
of the country to which he has been accredited. 

Inviolability of the consular archives.—This privilege, which must certainly 
be accorded to consuls, is indispensable to enable them to carry out their 
duties. The documents in the archives are the property of the foreign 
Government which installed the consulate, with the approval of the Govern- 
ment of the country. It would be a lack of courtesy towards the former 
Government if the secrecy of the archives were violated on any pretext 
whatever. Moreover, all countries, except England, recognise the invio- 
lability of consular archives. 

Immunity from ciiil jurisdiction.—This immunity, and indeed all immu- 
nity from jurisdiction, depends on the fiction of extra-territoriality which 
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can really only apply to diplomatic agents. Consuls, accordingly, are 
subject to local jurisdiction, and indeed a civil action would hardly prevent 
a consul from carrying on his duties. 

As he possesses no immunity from civil jurisdiction, a consul should 
be subject to attachment of his property as security for his personal debts. 

Immunity from criminal jurisdiction.—It would seem that, as a consul 
could not carry out his duties if he were placed under arrest, he should be 
allowed immunity in criminal matters. Against this, it may be argued that 
as the consul and the consulate are not the same thing, the arrest of the 
consul would not mean the discontinuance of the work of his country’s 
consular service. 

Such cases have often arisen in various countries, and judicial decisions 
have answered the question in the sense of disallowing any immunity, either 
civil or criminal, for consuls. We may quote the decision of the Court of 
Aix of April 14th, 1829, that of the Court of Rouen of June 27th, 1849, and 
the judgment delivered by the Tribunal de la Seine on January 21st, 1875. 
The last-mentioned judgment laid down that although consuls are entitled 
to carry out their duties without hindrance, they are, nevertheless, subject 
to the jurisdiction of the French Courts in all that concerns their private 
actions. i 

The foregoing observations, with respect not only to immunities but to 
all the privileges which should be refused to consuls, may be modified by 
bilateral treaties. 

Right of asylum.—This right is a prerogative which need not be discussed; 
it is quite inadmissible. No State would admit such a privilege, and at the 
present time it ought no longer to exist, in however limited a form, even in 
the case of diplomatic agents. 

Taxation.—The custom is to exempt consuls from direct and, occasionally, 
indirect taxation. Where no treaty exists, however, this privilege could not 
be claimed as a right. It is granted subject to the principle of reciprocity. 
We would propose to lay down that “consuls de carrière” not engaging in 
any form of trade in the country to which they are appointed should be 
exempted from taxation. 

None of the foregoing remarks apply to consuls who are Chargés d’ Affaires, 
since the second character invests them with the privileges and rights which 
international law accords to diplomatic agents. 

Although the question of precedence is entirely unconnected with the 
legal status of consuls, we must mention it in this report because it forms 
the subject of a question submitted to our Committee for the Progressive 
Codification of International Law. 

The rule applied to diplomatic agents should also be observed in the case of 
consular officials; that is to say, they should take precedence in each class 
according to the date of their exequatur. 

Nevertheless, we would draw a distinction between “consuls de carrière” 
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and honorary consuls who are not nationals of the country which appoints 
them. 

In the present stage of development of the institution of consuls and in the 
interest of the prestige of the career, the latter class of consuls should no 
longer exist. In point of fact, most honorary consuls of foreign nationality 
are far busier with their personal affairs than with those of the country which 
has conferred the title upon them, and as they generally engage in commerce 
in their consular area they occasion appreciable loss to other merchants. 
The commercial invoices submitted to them enable them to obtain valuable 
information which is of great use to them in their private affairs. They are 
thus able to compete on an unfair basis with the traders in their area. 
Moreover, nationals of the country which appoints these foreign consuls do 
not obtain from them the protection to which they are entitled and which 
they would always obtain from a consul of their own nationality. 

Most of the countries in Europe have none but professional consuls, and it 
is to be hoped that other States will follow this example. 

As honorary consuls of foreign nationality are not really public officials— 
for only nationals can be that—we propose that ‘‘consuls de carriére” should 
be given precedence over honorary consuls of foreign nationality of the same 
class, without taking into consideration the date of the exequatur. This 
means that honorary consuls-general will always come after other consuls- 
general in the town. 

From the above it may be inferred that the regulation of the legal status 
of consuls by international agreement is not only desirable from every point 
of view but it is even indispensable, in order to avoid disputes which the 
absence of definite rules on the matter must certainly cause. 

We do not think it necessary to define the functions of consuls by way of a 
convention, because these functions are perfectly well known and do not give 
rise to any disagreement, and because the determination of such functions 
is rather a matter of domestic law, since each State is alone able to determine 
the functions of its own officials. 

(Signed) J. Gustavo GuERRERO, 
Rapporieur. 
A. Mastny. 


CONCLUSIONS AMENDED AS THE RESULT OF DISCUSSION 
IN THE COMMITTEE 


Exequatur.—Only when the exequatur has been granted may the consul 
communicate with the authorities and, generally speaking, perform his other 
duties. He cannot claim any privilege until he has received this document. 
The exequatur may be refused, or even withdrawn, without giving his Gov- 
ernment a right to demand explanations. 

Consular archives and correspondence.—The consular archives are invio- 
lable. The same rule should apply to official correspondence. 


A 


110 THE CODIFICATION OF INTERNATIONAL LAW 


Immunity from civil jurisdiction —The immunity from civil jurisdiction 
which is accorded to diplomatic agents cannot be applicable in a general 
manner to consuls who should only enjoy such immunity in connection with 
the exercise of their functions. 

` Immunity from criminal jurisdiction—Consuls do not possess this im- 
munity. 

Right of asylum.—Consuls do not possess this prerogative. 

Tazation.—Exemption from direct taxes should be accorded to ‘‘consuls 
de carrière,” not carrying on any trade in the country where they exercise 
their functions. 

None of the foregoing remarks apply to consuls who are Chargé d’ Affaires, 
since the second character invests them with the privileges and rights which 
international law accords to diplomatic agents. 

Although the question of precedence is entirely unconnected with the legal 
status of consuls, we must mention it in this report because it forms the sub- 
ject of a question submitted to our committee for the Progressive Codifica- 
tion of International Law. 

The rule applied to diplomatic agents should also be observed in the case 
of consular officials; that is to say, they should take precedence in each class 
according to the date of their exequatur. 

Nevertheless, we would draw a distinction between ‘‘consuls de carrière” 
and honorary consuls. 

We propose that ‘consuls de carrière” should be given precedence over 
honorary consuls without taking into consideration the date of the exequatur, 
which means that honorary consuls will always come after other consuls in 
the town. 

From the above it may be inferred that the regulation of the legal status of 
consuls by international agreement is desirable from every point of view, 
and is even indispensable, in order to avoid disputes which the absence of 
definite rules on the matter must certainly cause. 

The question of consular functions is reserved for later examination. 


LEAGUE OF NATIONS 
Committee of Experts for the Progressive Codification of International Law 


QUESTIONNAIRE No. 10 
Adopted by the Committee at its Third Session, held March-April 1927 


REVISION OF THE CLASSIFICATION OF DIPLOMATIC AGENTS* 


The Committee has the following terms of reference: 

(1) To prepare a provisional list of the subjects on international law 
the regulation of which by international agreement would seem to be 
most desirable and realisable at the present moment; 

(2) After communication of the list by the Secretariat to the Govern- 
ments of States, whether Members of the League or not, for their 
opinion, to examine the replies received; and 

(3) To report to the Council on the questions which are sufficiently 
ripe and on the prccedure which might be followed with a view to pre- 
paring eventually for conferences for their solution. 

The Committee has decided to include in its list the following questions: 

“Ts it desirable to revise the classification of diplomatic agents made 
by the Congresses of Vienna and Aix-la-Chapelle? In the affirmative 
case, to what extent should the existing classes of diplomatic agents be 
amalgamated, and should each State be recognized to have the right, in 
so far as existing differences of class remain, to determine at its discre- 
tion in what class its agents are to be ranked?” 


The Committee reached this decision on the basis of a report submitted to 
it by a Sub-Committee consisting of M. Gurrrero, Rapporteur, and M. 
Mastny. This report has been fully discussed by the Committee. It is to 
be understood that the Committee has not felt that it should at present 
pronounce upon the actual proposals presented in the report. 

The Committee has the honour to request the various Governments to 
inform it whether they consider that these questions could advantageously 
be examined at the present moment with a view to the conclusion of a general 
convention. 

In order to be able to continue its work without delay, the Committee will 
be glad to be put in possession of the replies of the Governments before 
December 31st, 1927. 

The Sub-Committee’s report is annexed to the present communication. 

Geneva, April 2nd, 1927. ` 

(Signed) Hj. L. HAMMARSKJÖLD, 
Chairman of the Committee of Experts. 


* Publications of the League of Nations. V. Legal. 1927. V. 8. 
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ANNEX 
REPORT OF THE SUB-COMMITTEE 


Rapporteur: M. GUERRERO. 
Member: M. Mastwy. 


“Ts it desirable to revise the classification of Diplomatic Agents made by the 
Congresses of Vienna and Aix-la-Chapelle? In the affirmative, in what form 
would this revision be made? ” 


[Translation.] 


The classification of diplomatic agents which has hitherto been universally 
accepted in international relations is over a century old. It was established 
by the Regulation signed at Vienna on March 19th, 1815, between the eight 
Powers signatory to the Treaty of Paris of 1814: Austria, France, Great 
Britain, Portugal, Prussia, Russia, Spain and Sweden. 

This is the text of the regulation: 


“Tn order to avoid the difficulties which have often arisen and which 
might occur again by reason of claims to precedence between various 
diplomatic agents, the Plenipotentiaries of the Powers which have signed 
the Treaty of Paris have agreed to the following articles and feel it their 
duty to invite the representatives of other crowned heads to adopt the 
same regulations. 

“Article 1—Diplomatic officials shall be divided into three classes: 
that of ambassadors, legates or nuncios; that of envoys, whether styled 
ministers or otherwise, accredited to sovereigns; that of chargés d’affaires 
accredited to ministers of foreign affairs. 

“Article 2—Only ambassadors, legates or nuncios shall possess the 
representative character. 

“ Article 3.—Diplomatic officials on extraordinary missions shall not 
by this fact be entitled to any superiority of rank. 

“ Article 4.—Diplomatic officials shall rank in each class according to 
the date on which their arrival was officially notified. The present 
regulation shall not in any way modify the position of the Papal 
representatives. 

Article 5.—A uniform method shall be established in each State for 
the reception of diplomatic officials of each class. 

“ Article 6.—Ties of relationship or family alliances between Courts 
shall not confer any rank on their diplomatic officials. The same shall 
be the case with political alliances. 

“Article 7.—In acts or treaties between several Powers which admit 
the alternat, the order in which the ministers shall sign shall be decided 
by lot. 

“The present regulation was inserted in the Protocol concluded by the 
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plenipotentiaries of the eight Powers which have signed the Treaty of Paris 
at their meeting on March 19th, 1815.” 

Three years later Gn 1818), Austria, France, Great Britain, Prussia and 
Russia met in congress at Aix-la-Chapelle and laid down that ministers 
resident should form an intermediate class between agents of the second and 
third categories. 

The following is the text of the Protocol of November 21st, 1818, regarding 
ministers resident: 


“In order to avoid the possibility of unpleasant disputes with regard 
to a point of diplomatic etiquette for which the Annex to the Decision 
of Vienna, regulating the question of rank, seems to have made no pro- 
vision, it is decided, as between the five Courts, that the ministers 
resident accredited to them shall take rank as an intermediate class 
between ministers of the second class and chargés d'affaires.” 


The preambles to these agreements show that their authors had two aims 
in view: the first was a mere pretense, while the other was real. 

The first was ostensibly a desire to prevent disputes regarding precedence, 
though these could have been avoided without drawing up a graduated 
classification based on a fiction as weak as it is illogical, since the question of 
precedence was settled by Article 4 of the same Regulation of Vienna, 
namely: according to the date of the official notification of arrival to the 
country to which the diplomatic agents were accredited. 

The other desire—which was certainly a real one—was to ensure a higher 
rank for the representatives of the great Powers. 

As a matter of fact the plenipotentiaries, in conference at Vienna, first 
attempted to establish a classification of States and thus fix the order of 
precedence. When they saw how difficult a task this would be, they fell 
back on the classification of diplomatic agents. 

The real meaning of the scale drawn up by the plenipotentiaries in 1815 is 
summarised in Article 2 of the Vienna Regulation: ‘Only ambada 
legates, or nuncios shall possess the representative character.” 

What was then meant by the representative character? The right to 
represent the person of a sovereign and to have personal audience of the 
sovereign to whom the diplomat was accredited. 

This definition, which, according to Pinheiro-Ferreira, defined nothing, 
was absolutely false, even at the time of its introduction, because, first, 
ambassadors did not represent the personal interests of their sovereign, and, 
secondly, it was only when they were accredited to one of the few absolute 
monarchies that ambassadors could transact business without the interven- 
tion of the Minister of State. 

We might discuss this matter at some length, but since this is not a ques- 
tion of examining the opinions current at that period but of applying to 
modern international relations the opinion which prevails to-day, we will 
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not waste time in pointing out the errors of those who denied a representative’ 
character to diplomatic agents of the second, third or fourth categories. 

In the present state of international law, the sovereign is no longer a 
crowned head placed at the apex of supreme power. The nation alone is 
‘sovereign, and only the nation’s interests are entrusted to diplomatic agents. 
The latter, therefore, whether they are nationals of a great Power or a small 
State, a monarchy or a republic, or whether they be called ambassadors or 
ministers, all derive their mission from the same source. The interests 
which they have in their keeping are identical; the aim which they pursue is 
the same. 

The credentials by which ambassadors and ministers plenipotentiary are 
accredited are absolutely identical, as are their rights and duties, the privi-- 
leges and immunities granted them and the methods of communication with 
their own Governments and those to which they are accredited. 

Therefore there is no longer any reason to place ambassadors in a higher 
category than ministers. 

It may even be concluded that adoption of the classification of Vienna and 
Aix-la-Chapelle is unconstitutional in States in which the constitution rec- 
ognises no other sovereignty than that of the nation. 

If the false conception of the representative character which established 
a difference between ambassadors and ministers led to much criticism in the 
course of the last century, no fiction can possibly justify to-day the mainte- 
nance of different terms to designate persons who hold the same public office. 

All writers on the subject share this view. We will quote some of them. 

Kluber said in 1819 that, by reason of the matters with which he has to 
deal, a diplomatic agent must always be regarded as the immediate repre- 
sentative of his Government and that he consequently possesses the repre- 
sentative character. This quality, he adds, is essential and the same for all 
ministers to whatever class they belong. 

Pinheiro-Ferreira wrote in 1830 that there ought no longer to be any 
ambassadors in diplomacy, because under the constitutional form of govern- 
ment which existed in all countries, it was recognized that direct negotiations 
between sovereigns were no longer desirable. And, he added, ‘‘when once 
this class (ambassadors) has been abolished as unconstitutional, as well as the 
ceremonial attaching to it, which is no longer in keeping with the customs 
and ideas of our times, the appellation ‘ambassador’ will naturally devolve 
on the ministers who are at the present time held to belong to the second class 
‘but who will henceforth occupy the highest diplomatic rank.” 
` Pradier-Fodéré, referring to this passage in Pinheiro-Ferreira, says “the 
fulfillment of this hope would be in keeping with the modern trend of thought. 
It is certain that at the present time there should be only one category of 
public minister, since ministers no longer represent a master but only the 
interests of their nation, and because nations alone are sovereign.” 

Our eminent colleague José Leon Suarez wrote in 1919 that, since the only 
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source of diplomatic representation is national sovereignty, and since such 
sovereignty is absolute, it is clear that there can be only one “representative 
character” and that logically, therefore, only one class of representative ought 
to exist. 

‘Albertini goes further and does not admit that there is any difference be- 
tween a chargé d'affaires and an ambassador. 

Fiore wrote on the same subject: “As Calvo wisely observes, it is very 
difficult to define the difference between diplomatic agents of the second class 
and those of the first class. Both are accredited in the same manner by their 
sovereign or by the head of the executive Power. Originally there was some 
excuse for the distinction between ambassadors and envoys, because it was 
admitted that the former were entitled to treat direct with the sovereign 
himself, whereas the latter, though accredited to the sovereign, could only 
treat with the Minister for Foreign Affairs. It was accordingly supposed 
that a person having such high authority as to be able to deal with the sov- 
ereign direct.must be superior in rank to a public minister. To-day any such 
distinction would be erroneous, because Governments are now. organised 
on a different basis and sovereigns are unable personally to direct international 
affairs, Consequently the attributes of the second categories of diplomatic 
agents are the same, the difference of title being merely hierarchic and hon- 
orary. As regards the privilege of treating with the sovereign direct, public 
ministers, to whatever class they belong, are entitled at the present time 
under all circumstances to have audience with the sovereign of the Court 
to which they are accredited on matters connected with political relations 
‘between the two States, though they rarely avail themselves of this privilege.” 

Baron de Szilassi, in his Manuel pratique de Diplomatie moderne, calls the 
ambassadorial system the ambassadorial “morgue.” ‘The difference of 
rank which still subsists at the present time between ambassadors and min- 
isters plenipotentiary is due to historical traditions rather than to the im- 
portance of the posts. Many a minister has a more important and more 
delicate task to carry out than his colleague who may be an ambassador in 
another capital, with duties merely representative. I think it would there- 
fore be entirely logical to employ a collective term to designate all the 
‘diplomatic representatives belonging to this class, including the representa- 
tives of the Holy See.” 

All these writers, except the last, expressed their opinion long before the 
League wasfounded. Since the latter has inaugurated a system in which the 
equality of States is a fact, and since international law is developing a new 
spirit, it would indeed be more than strange if we continued to observe an 
obsolete tradition which has only survived through the negligence or com- 
placency of so-called second-class States. 

It cannot be argued that it was the collective will of the States, in adopting 
the classification of Vienna, to transform this tradition into a rule of inter- 
national law. The establishment of numerous embassies between small 
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States, whether monarchical or republican, proves a definite intention to 
abandon the spirit which formed the basis of the 1815 agreement. 

We therefore propose that ambassadors, legates or nuncios should be in- 
cluded in the same class and designation with envoys or ministers plenipo- 
tentiary, including resident ministers. These latter agents have, moreover,. 
almost entirely disappeared from diplomatic nomenclature. It is very rare 
for a Government to give its representatives a title conferring on them the 
same responsibilities and the same duties as the other agents but placing 
them in a lower rank. 

Chargés d'affaires should continue to form a class apart, not because they 
are different from other diplomatic agents as regards the interests they rep- 
resent but because their credentials are given them by the Minister for 
Foreign Affairs and are addressed to Ministers for Foreign Affairs. 

We still have to choose a common designation to be given to the diplo- 
matic representatives of the first of the two categories we propose. 

The choice lies among the following terms: ambassador, public minister, 
envoy, and agent. 

We can straightway discard the expression “agent” which evokes an 
image of duties much less important than those entrusted to diplomatic. 
representatives. We are also in favour of rejecting the expression “envoy” 
which could be kept as the title for “chargé d’affaires.” The latter term is. 
extremely ill chosen because all representatives are “chargés” with the pub- 
lic business of their country. 

The adoption of the term “public minister” or “ minister plenipotentiary” 
might.appear to be somewhat derogatory to existing ambassadors, and our 
choice therefore inclines to the title “ambassador” to designate the repre- 
sentatives of the first three categories of the Regulation of Vienna as com- 
pleted by the Aix-la-Chapelle Protocol. 

Having shown the desirability of revising the classification of diplomatic 
representatives established by the Congress of Vienna and Aix-la-Chapelle,. 
we think that the best solution would be to invite all States, Members or 
non-members of the League, to an international conference which would 
examine the question with a view to reaching a general agreement on some 
classification of diplomatic agents more suitable to the present general form 
of Governments and the spirit of the League of Nations. 

(Signed) J. Gustavo GUERRERO, 
Rapporteur. 
A. Masrny. 


LEAGUE OF NATIONS : 
Committee of Experts for the Progressive Codification of International Law 


; QUESTIONNAIRE No. 11 
Adopted by the Committee at its Third Session, held March-April 1927 


COMPETENCE OF THE COURTS IN REGARD TO FOREIGN 
STATES* 


The Committee has the following terms of reference: 


(1) To prepare a provisional list of the subjects on international law 
the regulation of which by international agreement would seem to be 
most desirable and realisable at the present moment; 

(2) After communication of the list by the Secretariat to the Govern- 
ments of States, whether Members of the League or not, for their 
opinion, to examine the replies received; and 

(8) To report to the Council on the questions which are sufficiently 
ripe and on the procedure which might be followed with a view to 
preparing eventually for conferences for their solution. 


The Committee has decided to include in its list the question of the Com- 
petence of the Courts in regard to Foreign States. 

The Committee reached this decision on the basis of a report submitted 
to it by a Sub-Committee consisting of M. Matsupa, Rapporteur, and MM. 
Diena and De Visscunr, and of observations by M. Drena, which remain 
annexed to the report. 

After full discussion, the Committee was of opinion that, even though 
the conclusion of a uniform agreement between the Powers might meet with 
serious difficulties, these difficulties were not the same for all parts of the 
subject, and it felt that it was desirable to ascertain, exception always being 
made of the case of acts of State: 


“ Whether and in what cases, particularly in regard to action taken by 
a State in the exercise of a commercial or industrial activity, a State can 
be liable to be sued in the courts of another State.” 


The Committee has the honour to request the various Governments to 
inform it whether they consider that this question could advantageously be 
‘examined at the present moment with a view to the conclusion of a general 
convention which, if necessary, could be completed by particular agreements 
between groups or pairs of States. 

The nature of the general question and of the particular questions in- 
volved in it appears from the report and from the observations mentioned 
above. 

It is understood that, in submitting this subject to the Governments, the 
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Committee does not pronounce either for or against the general principles 
set out in the report and the observations or opinions expressed therein on 
the basis of those principles. At the present stage of its work, the sole, or 
at least the principal, task of the Committee is to direct attention to certain 
subjects of international law the regulation of which by international agzes- 
ment may be considered to be desirable and realisable. 

In order to be able to continue its work without delay, the Committee 
will be glad to be put in possession of the replies of Severnments before 
December 31st, 1927. 

- The Sub-Commitiee’s report, together with the observations above-men- 
tioned, is annexed to the present communication. 

Geneva, April 2nd, 1927. oe 

(Signed) Hj. L. HAMMARSKJÖLD, 
Chairman of the Committee of Experts. 


ANNEX 
REPORT OF THE SUB-COMMITTEE 


Rapporteur: M. MATSUDA. 
Members: M. Drena. 
M. De Visscuer.! 


“Is it possiblė to establish, by way of a convention, international rules con- 
cerning the competence of the courts in regard to foreign States, and, particularly, 
in regard to States engaging in commercial operations (excluding the questicns 
already dealt with in the report sent to the Council of the League of Nations by 
the Committee of Experts at the Committee's second session)?” 


[Translation.] 


1. The question whether a State may, in any respect, be subject to the 
jurisdiction of the courts of another State is connected with the right of 
States to independence. In other words, are the Courts of one State com- 
petent to decide disputes to which another State is a party? 

That the courts of one State are not competent with regard to another 
State is unanimously recognised when the foreign State is called to justice on 
account of acts committed by it, in the exercise of its sovereignty, to ensure 
the general administration of the country and the working of its public 
services. To weigh and judge the consequences of such acts would be to 
interfere in the internal policy of the foreign State and deny its right of 
independence. As regards acis of its Government and public administra- 
tion, a State ought to be—as, indeed it is—entirely immune from the 
jurisdiction of another State. In almost all countries this is the decisicn 
which has been reached, and it is followed by most writers on the subject. 


1 M. De Visscher has not expressed his approval of this report; nor was he able to be present 
at the Third Session of the Committee. . 
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There is, however, some difference of opinion when we come to consider 
acts accomplished by a State, not in fulfilment of one of its sovereign func- 
tions or governmental duties, but in the same way as a private individual, 
and, so to speak, in a private capacity. A State may, for instance, have been 
engaged in commercial transactions; in many countries the State is respon- 
siblefortransport byrail. Ifit fails to execute the contract of transport, may 
it not be sued abroad by the consignor or consignee who has suffered from the 
non-fulfilment of the contract? 

On this point there are two conflicting views. 

II. An imposing body of case law, which has received the general ap- 
proval of the French, German, British and American courts, renders exemp- 
tion from jurisdiction an absolute immunity attaching to the very person of 
the foreign State, independent of the character of particular acts and 
removable only by express or tacit waiver by the State itself. 

French practice has always been strongly opposed to the idea of such 
competence. Among the numerous decisions of the French courts the most 
important judicial ruling with regard to incompetence in civil proceedings 
directed against foreign sovereigns or States is that given by the Cour de 
Cassation on January 24th, 1849, in the action brought by Lambége and 
Pouget against the Spanish Government to secure payment for shoes sup- 
plied (Journal du Palais, 1849, I, 166; Dattoz, 1849, I, 9). This decision, 
so to speak, crystallised French case law on the subject, and it is generally 
quoted by all who have subsequently studied the question. The decision is 
based on the following considerations: (1) The principle of the reciprocal 
independence of States precludes that any State shall, by reason of its acts, 
be subject to that jurisdiction which every Government possesses for the 
settlement of disputes connected with such acts. This exemption is a right 
inherent in its sovereign authority to which another State ‘could not lay 
claim without compromising the relations of two States. (2) Article 14 of 
the Civil Code refers only to private obligations incurred by private individ- 
uals, (3) Any person whatsoever with whom a State enters into a contract 
agrees, by the very fact of entering into the contractual obligation, to abide 
by the laws of that State, its forms of accountancy and its judicial or ad- 
ministrative jurisdiction. (4) A foreign Government is not bound to recog- 
nise the decision of judicial or administrative authorities who have sanctioned 
the levying of an execution to its prejudice, but it can always claim repay- 
ment of the debt from its own debtor, so that the third party—the party 
who has actually been subjected to the execution—may have to pay twice 
over. 

States are independent—.e., the sovereign power of a State cannot 
extend beyond its own sphere and intrude into the sphere of another State 
to be exercised over persons and things within the domain of the other 
State. Nevertheless, a State may to a certain extent forego its sovereign 
rights in favour of another’s sovereignty. This, however, can only take 
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place by means of an agreement between the two States freely consented by 
both. Failing such agreements, or customary law which has become es- 
tablished de facto apart from any such agreements, there can be no ques- 
tion of admitting the claim of one State to regulate, in accordance with its 
own views, the affairs or interests of another State. It should be observed 
that the independence and sovereignty of a State may be over-ridden and 
diminished not merely by some act in the territory of that State committed 
without its consent but also by the disregarding in foreign territory, without 
its consent, of any of its interests which are totally or partially situate in the 
foreign territory in question. 

Far from leading us to the conclusion that the courts of a State may take 
cognisance of debts contracted by a foreign State or sovereign, the reciprocal 
independence of States tends rather to support the view that he who 
enters into a civil contract with a foreign State or sovereign implicitly 
agrees to abide by the civil competence and jurisdiction of the foreign courts. 
This argument was, in fact, put forward by the French Cour de Cass- 
ation in its ruling on January 24th 1849. Is it probable, that such State or 
sovereign, when creating such a legal nexus, can in any way intend to in- 
stall another State or sovereign in its place and abdicate its own sovereignty 
in so doing? 

Among the German decisions we may mention in particular that reached 
in the case von Hellfeld v. the Treasury of the Russian Empire (Prussian 
Tribunal for Disputes, June 25th, 1910). 

At the end of 1904, the Russian Government purchased, at Tien-Tsin, 
from M. von Hellfeld, a retired German officer, certain guns and munitions 
which were to be transported to Port Arthur in a vessel that the Govern- 
ment was to provide for him. After fruitless negotiations, M. von Hellfeld 
finally sued the Russian Empire in the German courts for payment of its 
debt, and even attached at the Mendelssohn and Company Bank in Berlin 
funds which the Tsar’s Government had deposited there. Russia protested 
against this action. An attachment order having been granted on Decem- 
ber 15th, 1909, by the Berlin “Amtsgericht”, the Ministry of Foreign 
Affairs opposed this decision on the ground of competence, and on June 
25th, 1910, the Berlin Court for Conflicts of Competence annulled the 
order. 

British practice has also followed this doctrine since the decision of the 
Court of Appeal in the “Parlement Belge” case (1880); and, since the famous 
decision reached by the Supreme Court in‘1812 in the case of the ship 
Exchange, the American courts have adopted an identical standpoint, t.e., 
absolute immunity from jurisdiction. These decisions are in keeping with 
the official attitude adopted by the majority of Governments, which have 
frequently pleaded the existence of an international usage sanctioning entire 
immunity from jurisdiction, even in the case of acts which are not, strictly 
speaking, acts accomplished by the public authorities as such. 
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Among writers who accept this theory we may mention: CHRÉTIEN, 
VALÉRY, NYS, DE LOUTER, KOEHLER, LaBAND, Liszt and ANZILOTTI. 

Buuntscuut, in his Das moderne Völkerrecht (§ 139), observes that civil 
proceedings cannot be taken against a foreign sovereign, even when they do 
not affect the public person of the sovereign but arise from private consider- 
ations. It is, he says, because the means of execution necessary to enforce 
the judgment, such as arrest, sequestration, declaration of bankruptcy and 
sale by order of Court would indirectly derogate from the inviolability, inde- 
pendence and majesty of the foreign sovereign, while the courts themselves 
would run the risk of seeing their authority disregarded abroad. To this 
doctrine Bluntschli only admits the following exceptions (§ 140): (1) actions 
in rem with regard to immovable property; (2) when the person enjoying ex- 
territoriality is a subject of the State—for instance, a merchant or employee; 
(8) if the competence of the State authorities with regard to the foreign 
sovereign has been recognised and embodied in an international convention; 
(4) if the foreign sovereign brings the action, or if, being the defendant, he 
recognises the competence of the judicial authorities of the State. In no 
case, however, does Bluntschli admit that a foreign sovereign can be subject 
to personal service. 

Cauvo, in his Droit International Théorique et Pratique (Paris, 1881, Vol. I, 
§ 522), also shares the view that persons having claims on foreign sovereigns 
and Governments cannot serve process on the latter in their (the claimants’) 
courts. He only admits exceptions if (1) the foreign sovereign is resident 
incognito in the State or (2) if the foreign sovereign expressly or tacitly ac- 
cepts the jurisdiction of the State by a non-equivocal act. Apart from these 
cases, CaLvo says: ‘‘The maxim par in parem non habet imperium is univer- 
sally recognised, and, generally speaking, it may be said that all sovereigns are 
immune from the civil and criminal jurisdiction of foreign States.” 

According to Von HOLTZENDORFF, the judicial authority is not even com- 
petent to render executory and arbitral award over property belonging to a 
foreign State when the award has been given as between that State and a 
private individual (page 183). To this rule he only admits two exceptions: 
(1) in the case of immovable property possessed in the State by a foreign 
sovereign ; (2) in the case of counterclaims brought against a foreign sovereign 
or Government by a private individual who has been sued by them. 

Westuakn, in his Treatise on Private International Law (London, 1880, 
§ 181), states that “foreign States and those persons in them who are called 
sovereigns, whether their title be Emperor, King, Grand Duke or any other, 
and whether their power in their States be absolute or limited, cannot be 
sued in England on their obligations, whether ex contractu, quasi ex contractu 
or ex delicto,” and (§ 182) he adds: “He (the plaintiff) can no more pursue 
that claim indirectly through the agent than he could do so directly.” To 
this general rule Westlake only admits the following exceptions: (a) when the 
whole subject-matter o? the action is land situate within the jurisdiction of 
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the State; (b) in the case of actions brought by the foreign sovereigns them- 
selves in the courts of the State; (c) cross actions and counterclaims brought 
against foreign sovereigns by private individuals sued by them. 

In short, very eminent authors admit certain exceptions to the general 
theory of immunity from jurisdiction; some of these exceptions are already 
well known and defined, while others are still in a somewhat nebulous state. 
We should, however, observe that the case in which foreign States sue a pri- 
vate individual for a civil debt in the courts of his State is certainly not an 
exception. In point of fact, we have only heard the opposite case described, 
in which foreign States were defendants and not plaintiffs. 

In this latter instance, the national courts are competent solely because the 
foreign State accepts their jurisdiction by laying the matter before them. 

Readiness to submit to foreign jurisdiction may, of course, be tacitly im- 
plied or actually expressed. The latter case is the less frequent of the two. 
It may take the form of an international convention of a general nature con- 
cluded prior to the instance which recognises in principle the reciprocal com- 
petence of the courts of the two States; or it may be a special agreement, 
drawn up between a foreign State and a foreign individual, who is the other 
party to the contract, and inserted in the contract. 

To hold or enjoy rights of possession or ownership over immovable prop- 
erty in a country constitutes, on the other hand, a tacit agreement to sub- 
mit, as defendant, to the jurisdiction of the municipal courts. 

All modern authors are, in fact, agreed that in all disputes in rem regarding 
immovable property, the judicial authorities of the State possess as full a 
jurisdiction over foreign States as they do over foreign individuals, whether 
as defendants or as plaintiffs. 

A further instance is provided by contemporary practice. In a country 
where railways are State-owned, the State sends its trucks into the territory 
of a foreign State with which it has concluded a convention on railway trans- 
port. If the State establishes an agency in the foreign State for the trans- 
port of passengers or goods, any actions which may arise in the latter State 
with regard to transport operations must be brought before the local courts. 

Exceptions similar to those which we have mentioned are numerous, and 
their number is likely to increase in view of the fact that the present tendency 
of States is to extend their activities beyond purely political and national 
spheres. In any case, the exceptions are always based on the tacit consent 
of States or sovereigns. ° , 

III. To the theory of absolute immunity from jurisdiction is opposed the 
Italo-Belgian system of immunity limited to acts that are true manifesta- 
tions of sovereign authority and denied to acts in which the public power has 
no part and which should, therefore, be subject to the normal rules of juris- 
diction. This theory of limited immunity has also been adopted by the 
Mixed Court of Appeals at Alexandria in the case of Captain Hale, com- 
manding the Sumatra, versus Captain Bengoa, commanding the Mercedes 
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(decision of November 24th, 1920). The following authors are in favour of 
this conception: PRADIER-FopÉRÉ, DEsracneT and DE Boeckx, WEISS, 
MÉRIGNHAC, DE LAPEADELLE, AUDINET, LAURENT, von Bar, PAEPE, 
PasQuaLE FIORE. 

It should also be borne in mind that, as far back as 1891, on the proposal of 
von Bar, the Institute of International Law adopted a draft regulation on the 
competence of courts in actions brought against foreign States, sovereigns 
and heads of State. According to this draft set of principles, the only ac- 
tions which cannot be admitted are those brought as a result of acts of sov- 
ereignty or acts resulting from a contract concluded by the plaintiff in his 
capacity as a State official, and actions concerning the debts of a foreign 
State contracted by way of public subscription. On the other hand, the 
following actions are declared to be admissable: (1) Actions in rem, including 
actions for obtaining possession of property whether movable or immovable, 
situated in the territory. (2) Actions based on the capacity of the foreign 
State as heir or legatee of a national of the territory or as having a claim to a 
succession opened in the territory. (8) Actions connected with a commer- 
cial or industrial establishment or railway exploited by the foreign State in 
the territory. (4) Actions in which the foreign State has expressly recog- 
nised the competence of the court. A foreign State taking proceedings þe- 
fore a Court is held to have recognised the competency of that court as re- 
gards both the adjudication of costs and any counterclaim arising out of the 
same matter. Similarly, a foreign State, if it defends an action brought 
against it without raising objection as to the jurisdiction of the court, is held 
to have recognised that court as competent. (5) Actions arising out of con- 
tracts concluded by a foreign State within the territory, if full execution in 
that territory can be demanded as a result of an express clause or by reason 
of the nature of the action itself. (6) Actions for damages for a tort or quasi- 
toré committed in the territory. 

Thus, according to this theory, the State possesses two aspects and practi- 
cally constitutes two persons. From one point of view it is a person politic: 
from the other, a private person. What the State does jure imperii is one 
thing, and what it does jure gesitonis is another. As a public person, the 
foreign State is not subject to the jurisdiction of the judicial authorities; but 
it may become subject thereto as a private person like foreign private indi- 
viduals—indeed by aralogy thereto—and in accordance with the principles 
of private international law which apply to private individuals in the matter 
of jurisdiction. 

The rule of the mutual respect of sovereignty cannot claim to go further 
than the recognition of sovereignty which is its basis. The position of a 
State alters when, under cover of its civil personality, it enters into relations 
at private law which, by their nature, normally come within the competence 
of foreign jurisdictions. Of course, the juridical personality of the State 
is not really twofold, its mission always being to safeguard the general inter- 
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ests for which it is responsible; but certainly the activities of a State do as- 
sume two separate forms, and it is therefore desirable to consider the intrinsic 
nature of the acts and not merely their political purpose. This seems to be 
all the more just and equitable in that the sovereignty of a State is only 
entitled to respect so long as it remains within its proper sphere. 

We must also be careful not to import into our discussion of this problem— 
which is an international one—certain provisions peculiar to the municipal 
public law of particular countries. The question is not one of apportion- 
ment of jurisdiction between the various organs of a given State but of the 
relations of that State, which, under. the jus gentium, is a person, with other 
States. We cannot, therefore, use against the distinction between sovereign 
acts and non-sovereign acts, which is the foundation of the theory of the lim- 
ited immunity of foreign States, certain objections of municipal law which 
have not the slightest bearing on international relations. This point of view 
is accepted implicitly by the partisans of absolute immunity when they ad- 
mit the validity of voluntary waiver in disputes which do not involve the 
political power of the State, since this can only be explained by the principle 
of limiting non-interference to acts of the public power alone. 

Indeed, if the exceptions to exemption from jurisdiction were based solely 
on the voluntary renunciation of a personal privilege, what would prevent 
a State from applying to a foreign court for sanction for the exercise of a 
sovereign right and from agreeing to a discussion of substance as to the con- 
sequences of an act of government? Case law, however, and most of the 
authorities on the subject, regard as inoperative any renunciation which 
tends to submit to the court any question as to assertion of a sovereign right 
or recognition of a sovereign act. 

If, therefore, we adopt the theory of an immunity from jurisdiction 
limited to acts of sovereignty, the following are some of the solutions 
proposed: 

Disputes may arise (a) between States or (b) between a foreign State and 
@ private Individual. 

(a) The courts will be competent whenever the dispute involves no ques- 
tion of sovereign rights, e.g., in a claim to an inheritance or an action in rem 
concerning immovable property. On the other hand, the court is bound to 
declare itself without jurisdiction in any dispute in which one Government 
claims sovereign rights in opposition to another. 

(b) In disputes between a foreign State and a private individual, whether 
the State be plaintiff or defendant, its submission to the municipal jurisdic- 
tion is only comprehensible in matters of pure private law—that is to say, 
when it does not appear as a sovereign power asserting its right as a public 
authority. The refusal to consider the case is founded on the general prin- 
ciple of the mutual respect of sovereignty. Thus, any action brought by a 
foreign State to assert a sovereign right in the courts of another State must 
be disallowed, since the tendency of such an action would be to extend the 
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exercise of the plaintiffs’ sovereignty over the territory of the latter State. 
A State cannot come forward like a private individual in a matter which 
involves the confirmation of a sovereign right. Nor can courts give a ruling 
with regard to the public acts of a foreign State appearing as defendant, 
owing to the respect due to foreign sovereignty. It is not permissible for 
the State which has been sued to renounce its right, for one State cannot be 
permitted to confer on the courts of another State a jurisdiction which they 
should be prevented from exercising for reasons of international public policy. 
Only in so far as it is subject to private law in a dispute at private law can a 
State validly submit, by tacit or expressed waiver, to the jurisdiction of 
another State. 

The inability of courts to exercise jurisdiction in regard to a sovereign ae 
of a foreign Government may also apply in cases between private individuals, 
particularly when the right contested by the defendant is based on a public 
act of a foreign State and when the court cannot give an opinion regarding 
the object of the plea without discussing the merits of an act accomplished 
by a foreign Government. The same rule should apply where the defendant 
is sued personally for acts done by him in his capacity as a public official— 
though he no longer retains that capacity at the time of the proceedings— 
or under powers conferred on him by a foreign State. 

In short, it is the intrinsic nature of the legal relations established by the 
foreign State which determines the extent of its immunity from jurisdiction. 
Outside the limits of its sovereign activity the State should be treated as an 
individual at private law and should consequently submit to the pma 
rules of jurisdiction. 

An attempt has accordingly been made to solve the problem by recourse 
to the principles of civil jurisdiction which are applicable to foreign individ- 
uals. But this solution ignores the question whether such jurisdiction is 
compatible with the reciprocal independence of States. The latter problem 
is not directly treated; endeavours are made to solve it indirectly by drawing 
an analogy between the State and the foreign individual who is under a civil 
obligation towards a subject of the State. The adversaries of the theory 
point out that such an analogy (even were it proved, and they do not think 
it is) would not warrant a departure from the principle of the independence 
of States enter se. 

In a judgment given on January 2nd, 1885, the Tribural of the Seine de- 
cided that the first obstacle to jurisdiction over a foreign State is the impos- 
sibility of serving any writ on it by which proceedings can be commenced. 
This is perfectly true, for on whom can the writ be served? Not upon the 
foreign Government through the diplomatic channel, because the Govern- 
ment would, on the ground of its judicial sovereignty, refuse to accept service 
of writ by another State. Similarly, a judgment delivered against another 
State could not be cerried out in that State. From a practical point of view, 
however, a judgment which cannot be rendered executory by the jurisdiction 


126 THE CODIFICATION OF INTERNATIONAL LAW 


which delivered it or by any other authority is not likely to be of much use to 
anyone or to fortify the prestige of the law. 

Secondly, States do not often possess property abroad, so that, as a rule, 
the judgments could not be executed. The agitation in favour of the juris- 
diction in question is, therefore, on the whole, likely, in many cases, to lead 
to no practical results. 

But even in cases where States do possess property in the State of juris- 
diction, there will be other de facto obstacles in the way of the execution of 
judgments delivered against such States as defendants. Thus the jurisdic- 
tion claimed over foreign States is illusory in countries where the courts 
admit that State property is immune from execution; while it is likely to 
become illusory wherever there is a tendency to admit this principle. What 
is the good of obtaining judgment against a debtor if you lack all legal means 
of compelling him to pay? 

IV. Again, when does a State act in a public capacity and when does it act 
in a private capacity? Is there any hard-and-fast rule by which we can dis- 
tinguish the acts of a Siate jure imperii from its acts jure gestionis? Seeing 
that the writers themselves hold most varied views on this subject, mighs it 
not be said that no such distinction really exists? Some writers declare that 
the difference lies in the object which the State has in view when contracting 
civil obligations. In other words, the question is whether its object is politi- 
cal or not. In their opinion, the purchase of horses by a foreign Govern- 
ment might be a business transaction or an act of sovereignty according to 
whether the horses were intended for the army or for the personal use of the 
prince. But this argument has been refuted, and rightly so, by LAURENT. 
For it contains, among others, the serious flaw, from a practical point of view, 
of being extremely vague. It is often very difficult, and at times impossible, 
to determine the ultimate aim of civil obligations contracted by foreign 
States. In these circumstances, would it ever be possible to draw a clear 
distinction between the imperium of a foreign State and its purely business 
activities, as a basis for asserting civil jurisdiction over that State? 

V. Naturally, immunity from jurisdiction can only be admitted in the 
case of a properly organised State which is a member of the community of 
nations. A new State which aspires to an international existence and 
consequently claims the prerogatives appertaining to a “State” as such must 
obtain recognition by cther States. This question arose in 1920 with 
regard to Bolshevist Russia, which 'the civilised States had not recognised, 
on an application made in London by certain British creditors to attach the 
furniture of the Russian Bolshevist Mission to England; there was no ob- 
jection in law to the creditors taking such action in the British courts 
against the Bolshevist community. 

In short, absence of jurisdiction of the courts of one State over another 
State is universally admitted where the foreign State is sued for acts ac- 
complished by it in the exercise of its sovereign rights. But should the 


COMMITTEE OF EXPERTS OF LEAGUE OF NATIONS 127 


exemption from jurisdiction be raised to an absolute immunity attaching to 
the very person of the foreign State, irrespective of the intrinsic nature of 
its acts, and incapable of being lost except by that State’s express or’ tacit 
consent? Or should we, on the contrary, regard the immunity as limited 
and applying only to acts which are true manifestations of sovereign power? 
If we accept the first hypothesis, are we to consider as cases of tacit waiver: 
actions in rem, including actions for possession, concerning immovable or 
movable property held by the foreign State which is the defendant; cross 
actions brought against foreign Governments by individuals whom such 
Governments are suing; actions relating to a commercial or industrial 
establishment worked by a State or to a railway exploited in a foreign State 
with which the State in question has concluded a convention regarding 
railway transport; actions based on the foreign State’s capacity of heir to 
an inheritance or beneficiary of a legacy within the territory; or, finally, 
actions for damages for a tort or quasi-tort committed in the territory? 

But if we adopt the contrary standpoint, how can we draw a scientific and 
clear distinction between acts of sovereignty and ordinary business trans- 
actions? By what method can the foreign State be brought to court, or 
how can it be compelled to carry out judgments delivered against it if the 
Courts do not allow execution to be levied upon its property? 

VI. Conelusion—A. It is unanimously admitted that the courts of one 
State have no jurisdiction over another State when the foreign State is sued 
for acts accomplished by it in the exercise of its sovereign rights. 

B. Apart from this case, the opinion of writers and experts in the various 
countries is divided. ; 

(a) Some hold that absolute immunity from jurisdiction attaches to the 
very person of the foreign State; it exists independently of the intrinsic 
nature of the acts done and can only be lost by express or tacit waiver by 
the State concerned. 

But in this case, are we, or are we not, to consider as cases of tacit waiver 
the following kinds of action: 

1. Actions in rem, including actions for possession, concerning im- 
movable or movable property held by the foreign State which is the 
defendant; 

2. Cross actions brought against foreign Governments by individuals 
whom such Governments are suing; 

3. Actions relating to a commercial or industrial establishment 
worked by a State or to a railway exploited in a foreign State with which 
the State in question has concluded a convention regarding railway 
transport; 

4. Actions based on the foreign State’s capacity of heir to an in- 
heritance or beneficiary of a legacy within the territory; 

5. Actions for damages for a fort or quasi-tort committed in the 
territory? 


128 THE CODIFICATION OF INTERNATIONAL LAW 


(b) Those who are most opposed to absolute immunity from jurisdiction 
say that such immunity only applies to acts which are true manifestations 
of sovereign authority. 

But, if so, how can we draw any scientific and clear distinction between 
acts of sovereignty and other acts? 

C. There can be no doubt that since the last century the activities of the 
State in the economic, financial and industrial spheres have developed to 
such an extent as to render it an increasingly common occurence for it to 
come into contact with private individuals, particularly in connection with 
large undertakings. 

In these circumstances it might be just to recognise that there are cases 
in which acts done by a foreign State and leading to a dispute ought to be 
treated by the law as acts of a private individual. 

Working on these lines, certain lawyers and judges have endeavoured to 
build up a new legal theory to provide what they hold to be a more rational 
solution for difficulties which are becoming greater everyday. 

At the present time, however, it would be hard to extract from the above 
tendency any definite or precise conclusion which could be used as the basis 
for a uniform arrangement to be concluded between the Powers. 

Rome, October 1ith, 1926. (Signed) M. MATSUDA, 

Rapporteur. 


OBSERVATIONS BY PROFESSOR GIULIO DIENA 


At the end of August, His Excellency M. Matsuda was good enough to 
send me, as a member of the Sub-Committee on this subject, his report, 
accompanied by a courteous and friendly letter. 

J felt it my duty to study this report immediately with the greatest care, 
and it has given me much pleasure to see that M. Matsuda has adopted the 
excellent course of examining the problem from all points of view. 

M. Matsuda’s report is characterised by the absolute impartiality with 
which he states and weighs the various shades of doctrine and the many 
solutions adopted in different countries. I therefore think that this report, 
being of so highly objective a character, should constitute an excellent basis 
for the discussions of our Committee. 

I can only congratulate the Rapporteur and thank him—at any rate 
personally—for his valuable contribution to the question. 

Only with regard to the final conclusion of M. Matsuda’s report do I feel 
bound to offer certain comments. 

“In these circumstances,” the Rapporteur observes, “it might be 
just to recognise that there are cases in which acts done by a foreign 
State and leading to a dispute ought to be treated by the law as acts of 
a private individual. 

“Working on these lines, certain lawyers and judges have endeav- 
oured to build up a new legal theory to provide what they hold to be a 
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more rational solution for difficulties which are becoming greater every 
day. 

“ At the present time, however, it would be hard to extract from the 
above tendency any definite or precise conclusion which could be used 
as the basis for a uniform arrangement to be concluded between the 
Powers.” 

Were this merely an academic discussion, I might perhaps, with certain 
reservations, agree with the Rapporteur’s views, but I fear that, in our 
Committee, these conclusions may contain a hidden danger. We should 
remember that we are at present engaged solely in drawing up a list of 
questions regarding which it would be desirable and realisable to reach an 
international agreement. M. Matsuda’s report clearly shows that an 
agreement on tke question now under consideration would be desirable; but 
his report may give the impression that such an agreement may not be 
realisable. In that case a further conclusion might be drawn from his own 
conclusion—that it would be better to eliminate the question itself from the 
list which it is the duty of our Committee to draw up. I fancy—at any rate 
I hope—that this is not the intention of our eminent Rapporteur; but I 
think it is bester to make the point clear and state my reasons. 

Tn his conscientious study of the question in its present state, M. Matsuda 
has shown that even those who are agreed that in principle all States should 
be free from the jurisdiction of a foreign State admit that it is logical— 
apart from acts of sovereignty—to allow certain exceptions to this principle. 

Now, in my opinion, these exceptions are the portal beyond which there 
opens out a vista of possible agreements between several States on the 
question now under review. 

In very recent Italian practice, there are certain decisions which can be 
quoted in support of this opinion. A few months ago, the Italian Cour de 
Cassation had in two instances occasion to deliver judgment (all sections 
meeting togethar) on the point we are now considering, in decisions dated 
respectively June 12th, 1925 (Rivista di Diritto Internazionale, 1926, page 
249), and Marzh 13th, 1926 (Rivista di Diritto Internazionale, 1926, page 
252). 

The second decision is the more important from the point of view of doc- 
trine, for it quite explicitly lays down that a foreign State, in the matter of 
relations at vrivate law, is subject to the jurisdiction of the Italian Courts in 
the same way as individuals of foreign nationality. But it is not this 
decision wh-ch need occupy our attention for the present, because it does not 
seem likely to facilitate an agreement between Italy and the States which, 
on this poirt, adopt an opposite policy. 

The other decision of the Italian Supreme Court on June 12th, 1925, is 
far less categorical and better calculated to serve as an indication of the path 
by which international agreement may be reached. In this decision, the 
court fully recognised that, according to a widely admitted doctrine, the 
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courts of one State have not in principle any jurisdiction over a foreign 
State, though, the decision added, the same doctrine admits that this rule 
is not absolute, since it allows exceptions—for instance, when the foreign 
State itself waives the immunity from jurisdiction. The Court then pointed 
out that a foreign State renounces this immunity not only when it comes 
forward as a plaintiff in the municipal courts but also when it accomplishes 
acts by which it engages in trade or in industry on Italian territory. On 
this, ground, the Court held that the Italian judicial authorities possessed 
jurisdiction over the State of Russia, having come to the conclusion that the 
latter, through its agents, was engaging in trade in Italian territory. 

I cannot, of course, mention all the cases in which we should endeavotr to 
agree to allow—if only as an exception—the jurisdiction of municipal courts 
over foreign States. In this connection I can only refer to the excellent and 
very judicious proposals and suggestions contained in M. Matsuda’s report., 
I would merely point out that the possibility of international agreements on 
this subject is proved by the fact that one is already in existence?!. 

Quite recently—on April 10th, 1926, to be precise—the text of a collecsive 
convention for the unification of certain rules with regard to State-owned 
vessels was signed at Brussels. Whereas Article 1 of this convention mekes 
States possessing or operating vessels for the transport of cargo and passen- 
gers subject to the same rules, as regards responsibility, and the seme 
obligations as those incurred by privately owned vessels, Article 2 is worded 
as follows: 


, “ As regards these responsibilities and obligations, the rules concerning 
the competence of the courts, actions at law and procedure, shall be the 
same for merchant vessels owned by private persons and for private 
cargoes and their owners.” 


This provision could not have been adopted had there been invariable end 
insuperable difficulties in the way of serving a writ on a foreign State. 

A judgment properly delivered loses none of its legal and moral force, eren 
if some difficulty is encountered in having it executed. It is quite conceiv- 
able, moreover, that it may be lawful to levy execution on the property 
which a State possesses abroad if the property in question is not used for the 
public service. f 

True, it is occasionally—in fact often—difficult to draw a clear distinction 
between acts done by a State as sovereign power and acts accomplished by 
itin a private capacity. But difficulties of this nature are often encountered 
in international law, and the fact does not of itself warrant the elimination 
of the distinction. 

It is, for example, generally recognised that consular agents are not subject 


1 Cf. Article 53, paragraph 2, of the International Convention of Berne of October 14th, 
1890, on the Transport of Goods by Rail. 
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to the local jurisdiction as regards acts accomplished in the exercise of their 

„duties, but that they do not enjoy the same prerogative in respect of acts 
done by them in a private capacity. Does not this discrimination also cause 
difficulties in practice? It certainly does, but that does not prevent general 
agreement to admit the rule. 

It has also been urged that the principle of immunity from. municipal 
jurisdiction is founded, in the case of States, on international custom. Even 

- if there were no doubt as to the existence of this alleged custom, that should 
not be an absolute obstacle to our making a suggestion which, if adopted, 
would constitute progress in positive international law. (We should not 
forget that our Committee has been set up to work for the progressive 
codification of international law.) 

But is it absolutely certain that such a custom really exists? If it existed, 
Italian and Belgian legal practice would be an unfailing source of diplomatic 
incidents. In actual fact, however, unless I am misinformed, such incidents 
‘occur very rarely if at all. 

_ In proof of the existence of this custom, certain Italian jurists, desiring to 
combat the legal practice of their own country, have quoted Article 281 of 
the Treaty of Versailles and Article 233 of the Treaty of Saint Germain, 
which run as follows: 


“Tf the German (or Austrian) Government engages in international 
trade, it shall not in'respect thereof have or be deemed to have any 
rights, privileges or immunities of sovereignty.” 


` The jurists in question have asserted that this provision would have been 
unnecessary if any custom had existed to the contrary. I do not, however, 
think that this line of reasoning is sound. It seems to me that the true 
explanation is a simpler one. It is enough to point out that, since we are 
faced with en international rule (that of immunity) which is quite nebulous, 
the authors of the Treaty of Peace availed themselves of the opportunity 
offered of adopting, as regards the relations of one of the contracting States 
with the other parties, a thoroughly clear and definite rule, in favour of the 
latter parties for whom the question is not in any way prejudged by the 
Treaty. 

But apari from the Treaties of Peace, in the making of which it happened 
that one of the contracting parties had no opportunity to discuss in. full 
freedom all the clauses which were adopted, it will be found that quite 
similar rules were embodied in the Treaties concluded by Russia after the 
establishment of the Soviet Government, and it certainly cannot be alleged 
that these Treaties were imposed on Russia. 

For instance, in Article 13 of the Treaty of May 6th, 1921, between Ger- 
many and Russia it is laid down that, “ As regards transactions and relations 
of private law concluded or established in Germany and the economic 
consequences thereof, the Russian Government submits to the jurisdiction 
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of and to measures of execution by the German judicial authorities, so far as 
regards relations resulting from contracts made with German nationals, 
firms or corporations”. Article 12 of the Austro-Russian Agreement of 
December 7th, 1921, is couched in the same terms. 

_ In Article 3 of the Italo-Russian Agreement of February 7th, 1924, the 
‘text is not so explicit as those mentioned above, but it can, nevertheless, 
be interpreted in the same manner. According to this article, the Govern- 
ment of the Union assumes responsibility for all business transacted by its . 
commercial representatives in Italy and merely stipulates that the goods 
concerned in these transactions shall not be subject to judicial measures ofa 
preventive character. Thus, the Russian Government has implicitly ad- 
mitted that, apart from the above, the Italian courts may exercise jurisdic- 
tion over it with regard to business transactions carried out by it in Italy. 
This is also, as we have pointed out above, the result reached by the Italian 
judicial authorities. 

.I therefore think we can conclude (and I hope that our distinguished 
Rapporteur will agree) that the question of-the competence of courts with 
regard to foreign States should be regarded by our Committee as a question 
concerning which an international agreement is not only desirable but also 
realisable. 

Milan, October Ist, 1926. (Signed) Grotto DIENA. ` 


LEAGUE OF NATIONS 
Committee of Experts for the Progressive Codification of International Law 
THE MOST-FAVOURED-NATION CLAUSE * 


Report Adopted by the Committee at its Third Session, Held in March-April 
1927 


The Committee is acting under the following terms of reference: 


(1) To prepare a provisional list of the subjects of international law 
the regulation of which by international agreement would seem to be 
most desirable and realisable at the present moment; 

(2) After communication of the list by the Secretariat to the Govern- 
ments of States, whether Members of the League or not, for their opin- 
ion, to examine the replies received; and 

(3) To report to the Council on the questions which are sufficiently 
ripe and on the procedure which might be followed with a view to pre- 
paring eventually for conferences for their solution. 


At its second session, the Committee appointed a Sub-Committee, com- 
posed of Mr. WicxrersHam, Rapporteur, and M. Barbosa pp MAGALHAES, to 
consider the question: 


“Tf it be possible, and in what degree, to reach an international agree- 
ment concerning the principal means of determining and interpreting 
the effects of the most-favoured-nation clause in treaties.” 


After a close study of the questions raised in the report drawn up by Mr. 
Wickersham. and in the observations thereon made by M. Barbosa de 
Magalhães, the Committee has found that international regulation of these 
questions by way of a general convention, even if desirable, would encounter: 
serious obstacles. The Committee has therefore considered that the above 
question should not be placed on its provisional list. 

On the other hand, the Committee decided to communicate to the Govern- 
ments Mr. Wickersham’s report! and M. Barbosa de Magalhdes’s observa- 
tions,? in order to enable them to profit by the light thrown on the matter in 
these documents and to form a clearer view of the position. 

(Signed) Hj. L. HAMMARSKJÖLD, 

Geneva, April 2nd, 1927. Chairman of the Committee of Experts. 


*Publicaticns of the League of Nations. V. Legal. 1927. V. 10. 


1 See Annex 1, p. 184. 
2 See Annex 2, p. 153. 
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ANNEX 1 
REPORT OF THE SUB-COMMITTEE 


Rapporteur: Mr. WicKERSHAM. 
Member: M. BARBOSA DE MAGALHAES. 


“Tf ii be possible, and in what degree, to reach an international agreement con- 
cerning the principal means of determining and interpreting the effects of the 
most-favoured-nation clause in treaties.” 


THE MOST-FAVOURED-NATION CLAUSE 


“Tt is always a matter of importance to a State to be assured that the 
treatment its citizens receive at the hands of another shall not be less favour- 
able than that.which the other accords to the citizens of a third State. The 
principle of the most-favoured-nation treatment is based upon the concep- 
tion that a State is entitled to, and should grant, equality of treatment in 
commercial relations. As a safeguard against oversight at the moment of 
negotiation, and to obviate the necessity of subsequent negotiations, the 
provision known as the most-favoured-nation clause was devised to ensure 
to the contracting States not only the benefit of concessions previously made 
but also of those subsequently to be made by either of the contracting 
States.”—International Economic Policies, by William Smith CULBERTSON, 
page 56. (See also United States Tariff Commission, Handbook of Commer- 
cial Treaties, pages 2 and 3.) 

“De las diversas materias contenidas generalmente en los Tratados de 
comercio, la estipulación del tratamiento de la Nación mas favorecida ha 
sido objeto no solo de discusión academica por parte de las expositores sino 
también entre los hombres de Estado que sostienen contrarios puntos de 
vista sobre la politica comercial que aquella cláusula entraña. Su redacciéne 
interpretación ha originado asi mismo controversias entre los Gobiernos, 
constituyendo por ello uno de los capitulos mds interesantes del derecho 
comercial internacional.”—La Clausula de la Nación Mas Favorecida, por 
Enrique O. Herrera, page 42. 

Provisions relating to treatment of the nationals of one party by those of 
the other occur in commercial treaties in a large variety of forms. Generally 
speaking, they may be divided into two forms: promises of national treat- 
ment and promises of most-favoured-nation treatment. 

By national treatment is meant a promise that the inhabitants of one of 
the contracting parties shall be treated in the respects agreed to, in the terri- 
tory of the other contracting party, just as if they were natives of the second 
contracting party. An example is furnished by the treaty between the 
United States and Great Britain of 1815:! 


1 All American treaties are to be found in Matuoy’s collection of American treaties, 
Senate documents 47—48, Sixty-first Congress, Second Session. 
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“No higher or other duties or charges shall be imposed in any of the 
ports of the United States on British vessels than those payable in the 
same ports by vessels of the United States: nor in the ports of any of His 
Britannic Majesty’s territories in Europe on the vessels of the United 
States than shall be payable in the same ports on British vessels.” 


The effect of national treatment is to prevent discrimination against the 
nationals of she contracting parties, in any way, in regard to the points 
stipulated in the treaty. 

Most-favoured-nation treatment, on the other hand, is a promise that the 
inhabitants of the contracting parties shall be treated in the respects agreed 
to, in the terr.tory of tke other contracting party, no more unfavourably than 
any other foreigner. A usual form of the clause is furnished by the following 
in the Treaty of 1826 between the United States and Denmark. 


Article IV —No higher or other duties shall be imposed on the im- 
portation into the United States of any article the produce or manu- 
facture of the dominions of His Majesty the King of Denmark; and no 
higher oz other duties shall be imposed on the importation into the said 
dominions of any article the produce or manufacture of the United 
States, than are or shall be payable on the like articles being the produce 
or manufacture of any other foreign country.” 


Under this clause, the nationals of one of the contracting parties may be , 
discriminated against as compared with the nationals of the nation giving 
the promise, but must be given treatment at least as good as those of, other 
countries. 

It will be seen, then, that national and most-favoured-nation treatment 
are the same in principle; but that national treatment, guaranteeing perfect 
equality, is much broader than most-favoured-nation treatment, which ex- 
cepts from its promise of equality favours to its own nationals. National 
treatment as yet has not been applied to tariff schedules, except for one 
tentative experiment by Great Britain,! for national treatment of a nation’s 
products amounts to free trade; but it has been applied in one treaty or an- 
other to almost every other subject dealt with in commercial treaties. Most- 
favoured-nation treatment is usually employed as a residual clause to cover ° 
subjects not granted national treatment and generally includes duties on 
merchandise, as it is consistent with any protective tariff which does not 
discriminate against one nation in favour of another. 

The most-favoured-nation clause is sometimes unconditional, sometimes 
conditional. 

The unconditional form simply provides that every favour extended by 


1 These are contained in the Treaties of 1862 with Belgium and 1865 with Prussia, and 
provide for treatment of chose nations in British colonial possessions on the same terms as 
Britain herself. 
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one contracting party to a third party shall be immediately and uncondition- 
ally extended to the other party: the conditional provides that every favour 
extended by one contracting party to a third party shall be extended to the 
other party ‘‘freely if the concession was freely made, or by allowing the 
same compensation if the concession was conditional.” (See Treaty be- 
tween United States and Colombia, October 3rd, 1824: 1 MALLOY, page 293.) 

The European States, and principally Great Britain, early adopted as a 
distinct principle the unconditional form of the most-favoured-nation clause, 
while the American theory, acted upon until 1923 with few exceptions, was 
that the most-favoured-nation treatment implied specific reciprocity—that 
is, that the privileges or concessions extended by one of the contracting 
States to a third State might be claimed by the other State freely when such 
favours or concessions had been freely granted and on the basis of a satis- 
factory equivalent, when the concession to the third State was the result of 
an ascertained equivalent (La Clausula de la Nación Mas Favorecida: 
HERRERA, pages 46-47). 

A typical expressly unconditional clause is found in the Treaty of 191t i 
tween Great Britain and Japan, Article XXIV: 


“The high contracting parties agree that, in all that concerns com- 
merce, navigation, and industry, any favour, privilege, or immtnity 
which either high contracting party has actually granted, or may here- 
after grant, to the ships, subjects or citizens of any other State shall be 
extended immediately and unccnditionally to the ships or subjects of 
the other high contracting party, it being their intention that the com- 
merce, navigation, and industry of each country shall be placed on the 
footing of the most-favoured-nation.” 


A typical expressly conditional clause is found in the Treaty of 1778 be- 
tween the United States and France, Article II: 


“The most Christian King and the United States engage mutually 
not to grant any particular favour to other nations, in respect to com- 
merce and navigation, which shall not immediately become common to 
the other party, who shall enjoy the same favour freely if the concession 
was freely made, or on allowing the same compensation if the concession 
was conditional.” 


The effect of such a clause as the unconditional clause quoted above is to 
extend automatically and without compensation every favour granted to 
another nation, no matter what the circumstances; while the effect of such a 
conditional clause as quoted is to except from its operation all favours ob- 
tained by granting an equivalent—that is, by bargain or reciprocity agree- 
ment—exeept on the payment of a like consideration. 

All favoured-nation clauses in treaties, however, are not expressed as 
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clearly as those quoted, and less precise formulations have given rise to diffi- 
culty of interpretation and uncertainty in application. Such expressions as 
“treatment as favourable as any other country,” “the commerce of the two 
countries is to be on the footing of the most-favoured nation”; “any favour, 
privilege or immunity granted by either contracting party to any third 
State shall be likewise accorded to the other contracting party’”’—all are 
open to different constructions and may be classified as “equivocal clauses.” 
They are subject to interpretation as conditional or unconditional. 

The following are some other examples of unconditional clauses: 


“No other or higher duties shall be paid by Americans on goods im- 
ported into Japan than are fixed by this treaty, nor shall any higher 
duties be paid by Americans than are levied on the same description of 

«goods if imported in Japanese vessels or the vessels of any other nation.” 1 


4 “Each of the high contracting parties engages to extend to the other 
any favour, any privilege or diminution of tariff which either of them 
“may grant to a third power in regard to the importation of goods. . . .””? 


An example of an “equivocal” pledge: 


“In future and forever, after the expiration of the twelve years, the 
ships of France shall be treated in the ports above mentioned upon the 
footing of the most-favoured nation.” ? 


The unconditional form is practically universal now, and, with the ex- 
ception of the period of about thirty years between 1830 and 1860, has al- 
ways been in the overwhelming majority. The United States has always 
consistently used the conditional form of the clause, which also has been 
followed widely in Spanish America. 

The following clauses, which may be denominated as “specific” —-that is, 
clauses limited only as to subject-matter—may be considered as unlimited. 

A. The regular types, which are bilateral, unlimited, and: 

(1) Expressly unconditional; such, for example, as is contained in the 
Treaty of 1881 between the United States and Serbia: 


“ Also every favour or immunity which shall be later granted to a 
third Power shall be immediately extended and without condition, and 
by this very fact, to the other contracting party.” 


(2) Expressly conditional; as, for example, in the Treaty of 1824 between 
the United States and Colombia: 

“The United States of America and the Republic of Colombia, desir- 
ing to live in peace and harmony with all other nations of the earth, by 
means of a policy frank and equally friendly with all, engage mutually 

1 United States-Japan, 1378, Article IT. 


2 Great Britain-France, 1860, Article V. 
3 United States-France, 1803, Article VIII. 
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not to grant any particular favour to other nations, in respect to com- 
merce and navigation, which shall not immediately become common to 
the other party, who shall enjoy the same freely if the concession was 
freely made, or on allowing the same compensation if the concession was 
conditional.” 


(8) Unconditional; as, for example, in the Treaty of 1837 between the 
United States and Greece: 


“The two high contracting parties engage not to impose upon the 
navigation between their respective territories in the vessels of either, 
any tonnage or other duties of any kind or denomination which shall be 
higher or other than those which shall be imposed on every other navi- 
gation.” 


(4) Equivocal; as, for example, in the Treaty of 1856 between the United 
States and Persia: 


“The citizens and subjects of the two high contracting parties— 
travellers, merchants, manufacturers, and others—who may reside in 
the territory of either country shall be respected and efficiently pro- 
tected by the authorities of the country and their agents, and treated in 
all respects as the subjects and citizens of the most-favoured nation are 
treated.” 


B. The irregular forms: 

(5). Limited, reciprocal and unconditional: 

The Treaty of 1903 between Italy and Cuba contains a regular uncon- 
ditional most-favoured-nation clause, followed by the following provision: 


“Tt is understood that the provisions laid down in the foregoing arti- 
cles do not cover the cases in which Cuba may grant special reductions 
on its Customs duties to the produce of other American States. Conse- 
quently, such concessions cannot be claimed by Italy on the grounds of 
its being the most-favoured nation, except when they be granted to 
another State which is not American.” 


(6) Limited, reciprocal, conditional: 
The treaty of 1828 between the United States and Brazil contains a 
regular conditional clause, with the addition of the following provision: 


“Tt is understood, however, that the relations and conventions which 
now exist, or may hereafter exist, between Brazil and Portugal shall 
form an exception to this article.” 


(7) Unilateral, unconditional, unlimited: 
An example is to be found in the Treaty of 1856 between the United States 
and Siam, as follows: 


COMMITTEE OF EXPERTS OF LEAGUE OF NATIONS 139 


“The American Government and its citizens will be allowed free and 
equal participation in any privileges that may have been, or may here- 
after be, granted by the Siamese Government to the Government, 
citizens, or subjects of any other nations.” 


(8) Unilateral, unconditional, limited: 
Such a clause is found in the Treaty of 1854 between Great Britain and 
Japan, as follows: 


“Tn the ports of Japan either now open or which may hereafter be 
opened to the ships or subjects of any foreign nation, British ships and 
subjects shall be entitled to admission and to the enjoyment of an 
equality of advantages with those of the most-favoured-nation, always 
excepting the advantages accruing to the Dutch and Chinese from the 
existing relations with Japan.” 


(9) Unilateral, conditional, unlimited: 
An example is furnished in the Treaty of 1882 between the United States 
and Korea, as follows: 


“The high contracting Powers hereby agree that, should at any time 
the King of Chosen grant to any nation, or to the merchants or citizens, 
of any nation, any right, privilege or favour connected either with 
navigation, commerce, political or other intercourse, which is not con- 
ferred by this Treaty, such right, privilege and favour shall freely inure 
to the benefit of the United States, its public officers, merchants, and 
citizens, provided always that, whenever such right, privilege or favour 
is accompanied by any condition or equivalent concession granted by 
the other nation interested, the United States, its officers and people 
shall only be entitled to the benefit of such right, privilege or favour 
upon complying with the conditions or concessions connected there- 
with.” 


It may be stated broadly that the clause may apply to every right, 
privilege or immunity which the State grants in its public capacity, but not 
to private rights or privileges which it grants as an individual. For instance, 
France may claim for her subjects the privilege granted to British subjects 
to import certain articles at lower tariff rates, or to hold land in the United 
States, or to maintain suits in the American courts, or to maintain a residence 
in the United States. But she could not claim the right to share a contract 
of the United States Government with a British company for the furnishing 
of material, or in a grant of public lands to a British subject. 

The favours embraced in the most-favoured-nation clause are those which 
a State may grant in its governmental, as distinguished from its business, ° 
activities. 

Provisions in commercial treaties may be as wide and diversified as the 


< 


G oe 
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‘objects, interests, activities and instruments of commerce and industry in all 


their phases, so as to protect the rights and interests of nations and indi- 
viduals participating in ‘commercial and industrial development -on an 
international scale.” (See United States Tariff Commission: Handbook of 
Commercial Treaties, page 9.) j 

Bearing in mind that any favour which a State may grant as a public 
right may be claimed under an unlimited favoured-nation clause, it would be 
idle to attempt a list of subjects which are or may be subject to most- 
favoured-nation treatment. 


DURATION OF THE PRIVILEGE 


Questions have arisen as to whether, when a nation has had to grant a 
favour to another, by force of the most-favoured-nation clause, because it 
has conceded the same to a third State, the latter ceases to be entitled to the 
privilege when the privilege of the third State comes to an end. On this 
point there is a difference of opinion. M. Lear 25 (Revue de Droit Inter- 
national, 318) thinks that if the right to the favour has been accorded auto- 
matically as a matter of course, by the operation of the most-favoured-nation 
clause, it is wholly dependent upon the primary right or favour, and falls 
with it; but if the nations have entered into a separate agreement regarding 
the extension ‘of the favour to the claiming nation, there is an independent 
promise, and the right of the claiming nation rests upon the latter-and not 
upon the operation of the most-favoured-nation clause. Mr. HORNBECK 
(op. cit., 65) takes the opposite view; but the difference appears to be not so 
muchas to the principle involved as to its application in particular cases, 


_ especially as to what constitutes an independent promise in a given case. 


The opinion of M. Lehr would seem to be sound. 


APPLICATION OF CLAUSE TO FUTURE Favours 


Whether or not the clause applies to future as well as to past favours is 
much discussed by writers, although no actual case has been found in which 


. the question was raised. A majority of the writers consider that the clause 


should apply to all favours, past or future. Those who take the opposite 
view base their opinion upon the fact that in many, perhaps a majority, of 
treaties the clause specifically provides that it shall apply to all favours past 
or future. But it is well known that such a provision often is inserted 
avowedly out of abundant caution and without consideration of the possikle 
interpretation put upon it as above referred to. 


APPLICATION TO COLONIES OF CONTRACTING STATES 


It is a generally accepted principle that relations between a mother-coua- 
try and her colonies are not to be taken as bases for the application of the 
most-favoured-nation clause. Some questions have, however, arisen ‘as <0 
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what is a colony, particularly with respect to the dominions of the British 
Empire. 

At first, the English Government recognised the application of the 
favoured-nation clause to colonial tariff preferences (see Treaties with Bel- 
gium, 1862; with Prussia, 1865), but the rule is now recognised, as stated by 
M. pe Visscusr (op. cit., 80) that, ‘lorsqu’on a voulu stipuler qu’on serait 
traité dans les colonies d'un Etat sur le même pied que la mére-patrie, on a 
toujours reconnu que la clause ordinaire de la nation la plus favorisée ne 
suffirait pas a garantir un tel traitement, et on l’a toujours stipulé expressé- 
ment et séparément.” 

Practically all the recent British treaties provide that the Dominions 
(Canada, Australia, South Africa, India, Irish Free State) are not to be : 
bound by British treaties unless they separately elect to adhere, and that 
they may separately withdraw from any such treaty. 

Provisions in regard to the application of the clause to British colonial 
possessions are to be found in practically every recent British treaty. For 
instance, the Treaty of 1907 between Great Britain and Serbia ‘“‘does not 
apply to British colonies, possessions or protectorates beyond the seas, except 
those adhering thereto before April Ist, 1909. Nevertheless, products of any 
British colony, etc., receive in Serbia complete and unconditional most- 
favoured-nation treatment so long as such colony, etc., accords, to Serbian 
goods, treatment as favourable as to products of any other foreign country; 
Serbia to receive reasonable notice from any British colony, etc., intending to 
withdraw from such treatment theretofore accorded to Serbian products.” 
(United States Tariff Commission, Handbook of Commercial Treaties, 356. 
See also the other British treaties therein contained for other examples.) 

Article IX of the Mutual Guarantee Treaty of the Locarno Series provides: 
“The present treaty shall impose no obligation upon any of the British . 
dominions or upon India unless the Government of such dominion or of 
India signifies its acceptance thereof.” 


Non-APPLICATION RESPECTING SPECIALLY Locatep REGIONS 


Small areas locally contiguous form an exception to the operation of the 
clause—for example, border traffic between two villages, or in a town through 
which runs the international boundary line. Sometimes this rule applies to 
exceptional relations between two countries, as, e.g., between the United 
States and Hawaii (before its annexation), Cuba, or even Canada. 


INTERPRETATION OF CLAUSE AS CONDITIONAL OR UNCONDITIONAL 


In the interpretation of the clause, the meaning of the word “favoured” » 
must first be determined. The question arose between the United States of 
America and France in 1817. By an Act of Congress of March 8rd, 1815, 
the vessels of foreign countries were exempted from discriminating duties in 
ports of the United States on condition of the exemption of American vessels 
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in ports of such countries. This exemption was granted by Great Britain 
but not by France, with the result that French vessels continued to’ pay 
discriminating duties in the ports of the United States, while British vessels 
became exempt. By Article 8 of the Treaty of April 30th, 1803, ceding 
Louisiana to the United States, it was provided that “the ships of France 
shall be treated upon the footing of the most-favoured nation” in the ports 
of the ceded territory. By virtue of this provision, the French Governmert 
asked that the advantages granted to Great Britain in all the ports of the 
United States should be secured to France in the ports of Louisiana. This 
was denied, upon the ground that the clause did not mean that France should 
enjoy as a free gift that which was conceded to other nations for a full 
equivalent. 


“It is obvious,” said Mr. Adams, ‘‘that if French vessels should he 
admitted into the ports of Louisiana upon the payment of the same 
duties as the vessels of the United States, they would be treated, not 
upon the footing of the most-favoured nation, according to the artic_e 
in question, but upon a jooting more favoured than any other nation; 

“since other nations, with the exception of England, pay higher tonnage 
duties, and the exemption of English vessels is not a free gift but a pur- 
chase at a fair and equal price.” (5 Moore’s Digest, 257.) 


France, however, did not concede the correctness of this position, ard 
maintained her claim in diplematic correspondence until 1831, when it was 
settled by a treaty which practically accepted the American interpretation. 
The only exception made by the United States to the uniform constructicn 
placed upon the most-favoured-nation clause in treaties entered into by it is 
furnished by her Treaty of 1850 with Switzerland. 

In 1898, Switzerland claimed the benefit of the concessions which weze 
granted by the United States to France in a reciprocity agreement authorised 
by the Tariff Act of 1897. The most-favoured-nation clause appears in the 
following articles in the Swiss Treaty of 1850, viz.: 


“Article VITI.—In all that relates to the importation, exportation 
and transit of their respective products, the United States of America 
and the Swiss Confederation shall treat each other, reciprocally, as the 
most-favoured nation, union of nations, State or society, as is explained 
in the following articles: 

“Article [X.—Neither of the contracting parties shall impose any 
higher or other duties upon the importation, exportation or transit of the 
natural or industrial products of the other than are or shall be payable 
upon the like articles, being the produce of any other country not 
embraced within its present limits. 

“Article X.—In order more effectually to attain the objects con- 
templated in Article VIII, each of the contracting parties hereby ea- 
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gages not to grant any favour in commerce to any nation, union of 
nations, State or society which shall not immediately be enjoyed by the 
other party.” 


In addition to the provisions of the treaty as above stated, there was an 
understanding between the negotiators of the treaty, acquiesced in by their 
respective Governments, that the clause should be unconditional. 

Such an understanding would, however, be unnecessary, for the most- 
favoured-nation treatment provided for is expressly said to be defined ‘‘in 
the following articles,” and the ‘‘following articles” provided: (1) that no 
other or higher duties should be levied than on the commerce of any other 
nation; (2) that every favour granted by either of the parties to any other 
nation should be immediately extended to the other party. These are 
clearly enough unconditional pledges, the first, in Article IX, being un- 
conditional, and the second, in Article X, being non-conditional, with the 
addition of the word ‘‘immediately,” which might have the effect of making 
the clause expressly unconditional. But since there could be some question 
as to the time of application of the clause (7.¢e., automatically or upon 
request), it would seem that the word “immediately” was inserted out of 
caution to ensure automatic extension, though it is well settled that such ex- 
tension is automatic. To construe it to mean ‘‘unconditionally” would be 
, straining the word. 

But the clauses are both clearly non-conditional, even if the second is not 
expressly unconditional, and they should be treated as unconditional, 
especially in view of the understanding of the negotiators that they should 
be so construed. ` j 

When M. Pioda, the Swiss Minister at Washington, called the treaty to 
the attention of the American Department of State and asked the extension 
to Swiss products of the reductions to France, that department at first held 
that the claim was not well founded, since the agreement with France was a 
reciprocity agreement and not within the operation of the most-favoured- 
nation clause. But when M. Pioda called attention, in his reply, to the 
minutes of the negotiators as to the intent of the parties at the time the 
treaty was made, the United States recognised that the treaty had been in- 
tended to be unconditional and extended the favours to Switzerland! But 
at the same time it was announced that it was to be considered as an excep- 
tion to the American practice, and steps were immediately taken to termi- ' 
nate the treaty. 


Arrempts To AVOID EFFECTS OF THE CLAUSE 


In order to be able to confer a favour upon certain selected districts or 
persons, or respecting certain particular objects, without extending it to all 
States with which the favouring nation has treaties containing most- 


1 Moors, op. cit., 283; Tariff Commission, 428; HORNBECK, op. cit., 33; VINER, op. cit., 120. 
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favoured-nation clauses, resort sometimes is had to conditions or limitatiors 
. imposed upon the favour, which those whom it is designed to benefit will 
meet but which will exclude all others. These conditions or restrictiors 
may be divided into three classes: (1) those which it is necessary to meet 
under any interpretation of the clause; (2) those which it is necessary to 
meet under a conditional, but not under an unconditional, interpretation of 
the clause; (3) those which it is unnecessary to meet under any interpretation 
or form of the clause. j 
1. The conditions or restrictions which must be met under any form of 
the clause arè conditions inherent in the clause which describe the favour and 
` limit it—which, in a word, set forth the nature of the favour. M. če 
Visscher has clearly shown the nature of this class of conditions:?. 


“‘D’abord, il peut arriver que la condition ne se rapporte qu’4 l’intérét 
favorisé et que son accomplissement soit done nécessaire pour faire 
naitre cet intérêt . . . Comme exemple de (cette) forme de la condi- 
tion, ‘citons le cas où, par un traité, les droits d’entrée sur certairs 
produits destinés à exportation d’un des contractants sont abaissés, à 
la condition que les marchandises soient importées directement du pays 
d’origine . .. L’objet qu’on veut favoriser dans le premier cas cor- 
siste dans les marchandises satisfaisant à la condition d'importation 
directe; c’est seulement par l’accomplissement de cette condition que 
Vobjet-regoit toute la portée exigée par la convention. Or, si un autre 
‘Etat, s’appuyant sur la clause de la nation la plus favorisée, vert 
réclamer des priviléges pareils, il ne pourra les acquérir que pour des 
intérêts de la même portée . . . Aucune question de traitement. inégal - 
ne peut se présenter, parce que, de cette maniére, des intéréts égaux 
sont traités d’une façon identique. Done les tarifs les plus bas pe 
peuvent étre réclamés en vertu de la clause de la nation la plus favorisée 
que dans le cas ot les marchandises sont aussi importées directement.” 


A great number of such conditions might be cited, but they are obvious. 
v The minute classifications of objects in tariff schedules in order to discrim:-- 
nate without violating the most-favoured-nation clause all use conditions cf 
this kind. The imposition of one rate of duty on black oils and another and 
heavier one on yellow oils? is the imposition of such a condition. On its face 
there is no discrimination; all nations are treated equally, and the only rec- 
uisite for the lower duty is that the oil be black. One must know that al 
Russian oils are black and that most American oils yellow to get the true 
purpose of the provision. The classic example of such a condition is Item 
103 of the German Tariff of 1902,3 which provided a very low special rate on 
1 Du VisscHer, op, cit., 159. 
2 France imposed this duty in 1889; the United States protested, but nothing was ever ` 


done about it. (Foreign Relation’ U. S., 1890, pages 287-292.) i 
3 Tariff Commission, op. cit., 483; CULBERTSON, op. cit., 89. 
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‘large dappled mountain cattle reared at a spot at least 300 meters above 
sea-level, and which have at least one month’s grazing each year at a spot at 
least 800 meters above sea-level .. . Brown cattle are those breeds which 

. . belonging to the long-headed variety, especially to the races of Alpine 
cattle . . . have a silver-grey to dark or very dark-brown hide, with lead- 
coloured muzzle, bordered with very light brown, almost white; black hoofs 
and horn tips, and dark tail tuft.” This admitted cattle from Switzerland 


and the Austrian Tyrol, while effectually shutting out French, Belgian, ; 


Dutch, Danish and Russian cattle. “Yet, so far as language goes, the favour 
is open to all nations. This is obviously a very efficient method of dis- 
-eriminating. 

2. The conditions which need not be performed under the unconditional, 
but which must be met under the conditional, form of the clause are condi- 


tions which are independent of the favour itself, and are attached to its. 


operation, rather than to the favour itself. They are usually conditions 
precedent to such operation. M. de Visscher defines them:! 


“D’un autre côté, il est également possible que la condition soit tout 
à fait séparée de l'intérêt lui-même et ne se rapporte qu’à une chose 
quelconque que la nation favorisée doit faire ou ne pas faire. Dans ce 
cas, l’intérét auquel, par la convention, on a voulu accorder un traite- 
ment favorisé est indépendant de l’accomplissement de la condition et 
ne découle pas de cet accomplissement.”’ 


These conditions, to state the matter shortly, are those which set forth the 
consideration. They are usually promises of reciprocal favours, or equiva- 
lent favours, or the cession of territory. They might even consist of the 
payment of money. They are the conditions intended to be covered by the 
regular American conditional clause. 


-~ 


e 


` 8. The third class is separated from the other two only by the line between | 


what is reasonable and what is unreasonable. Collateral or inherent condi- 
tions which are perfectly proper shade off imperceptibly into restrictions and 
descriptions which are, without question, in violation of the spirit of the 
clause and usually in violation of its letter. From the example we have 
given—" black oils’’—it is not very far to “goods imported by railway,” Zand 
«salt from a country which imposes no duty on salt,” to duties on “ products 
from countries whose tariff schedule the President deems unreasonable;”’ 4 
- and from there one can go on, with perfect theoretical consistency, to “duties 
from countries south of the equator,” “duties from countries whose mother- 


1 De VisscHmr, op. cit., 159. 

2 De VIsscHEr, op. cit., 160. 

3 U. S. A. Act of August 27th, 1894, paragraph 608, Free List: Tariff Commission, op. cit., 
428. 

+U. S. A, Tariff Act of 1890, Section 3. Tariff Commission, op. cit., 421; CULBERTSON, 
op. cit., 76. 
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tongue is a Romance language,” or ‘‘to monarchies whose rulers have blue 
eyes.” In exactly the same manner, the collateral conditions may make the 
consideration for the extension of a favour the compliance with any sort sf 
condition, so that in the end we may arrive at the same absurd conclusion— 
a condition “that the monarch of the country have blue eyes.” The line 
between these unreasonable restrictions and the first two classes is therefore 
the line of reasonableness—the test for negligence and due process of law— 
which gives the widest possible latitude for interpretation of each set of facts. 

The legislating power may practically interpret such a clause as it wishes. 
What is “reasonable” depends upon its own judgment, unless by some treasy 
the proper interpretation be submitted to arbitration or determination by an 
international court. ` 

There are five kinds of attempts to avoid the clause: (1) the use of geo- 
graphical discriminations; (2) the imposition of countervailing duties; (3) 
the imposition of penalty duties; (4) the minute classification of articles in 
tariff schedules; (5) the use of prohibitions of articles on sanitary grouncs. 
The first three are all justified on the ground that they are uniformly applied 
to all nations—the so-called “rule of uniformity”; there is no objection z0 
the last two so long as they are reasonable. When, however, they are 
clearly unreasonable and are really only cloaks to discrimination in fact, the 
correct interpretation ought to be submitted by beth parties to arbitration 
or judicial determination. 

The rule of uniformity is an abstraction or generalisation from the rule 
announcing the purpose of the most-favoured-nation clause. The most- 
favoured-nation clause is to be considered as an entity, according to this 
rule, and its purpose is to prevent discrimination. If there is no discrimina- 
tion, there is no violation of the rule. If the provision applies equally to ll 
nations, there is no discriminetion. Therefore, if the terms of the provisicn 
complained of are applicable to all nations equally, there is no violation of the 
clause, even though it is certain that only a few nations will be able to mest 
the requirements. In other words, it is similar to the American contenticn 
that the clause secures equality of opportunity, and not equality of treat- 
ment. 

(a) “Geographical” discrimination is expressed by clauses providing, for 
instance, that products from sertain regions, or ships coming from or goirg 
to certain districts, shall pay different rates than other products, or ships 
going to or coming from other regions. There is no mention in such clauses 
of any nation or country, but the clause, by its very terms, will be applicable 
only to one or a small number of nations. The controversy between the 
United States and Norway, in 1828, over a discrimination in the tonnage tex 
imposed by the latter on vessels coming from European ports on the Medi- 
terranean, and on those coming from other European ports from those com- 
ing from ports not European, furnishes an example of such an effort to avoid 
the effect of the most-favoured-nation clause. (See United States Foreign 
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Relations, 1887, pp. 1088-1058.) A similar discrimination was embodied in 
the United States Navigation Act of 1884, imposing a tonnage tax on vessels; 
those coming from certain ports, comprising those of North America and the 
northern part of South America, paying a different rate from those coming 
from other ports. This was the subject of protest on the part of a number of 
States having treaties with the United States containing ‘‘ most-favoured- 
nation” clauses. (See United States Foreign Relations, 1886-88.) 

In the course of the correspondence between Germany and the United 
States over this treaty, M. Alvensleben, the Minister at Washington, wrote: 


“Tt cannot be doubted, it is true, that, on grounds of a purely local 
character, certain treaty stipulations between two Powers, or certain ad- 
vantages automatically granted, may be claimed of third States not 
upon the ground of a most-favoured-nation clause. Among these are 
included facilities in reciprocal trade on the border, between States 
whose territories adjoin each other. It is, however, not to be doubted 
that the international practice is that such facilities, not coming within 
the scope of a most-favoured-nation clause, are not admissible save 
within very restricted zones ... This law (of 1884) grants definite 
advantages to entire countries, among others to those situated at great 
distances from the United States; these advantages are, beyond doubt, 
equivalent to facilities granted to the trade and navigation of those 
countries, even if they do, under certain circumstances, inure to the 
benefit of individual vessels of foreign nations. It scarcely need be in- 
sisted upon that these advantages favour the entire commerce of the 
countries specially designated in the act, since they are now able to ship 
their goods to the United States on terms that have been artificially 
rendered more favourable than those on which other countries, not thus 
favoured, are able to ship theirs.” 


There was a long and inconclusive correspondence over the matter, but in 
1886 a new law was enacted by the Congress of the United States giving all 
countries which had as low rates of duty the benefit of the lower rates, with 
the provision that the nations favoured in the first act would be presumed to 
have such low rates, while other nations must show it. 

(b) Another form of discrimination sought to be justified, under the rule of 
uniformity, or under a conditional interpretation of the clause, is the counter- 
vailing duty. 

Certain countries adopted the system of paying bonuses to encourage 
particular industries, first to stimulate production, and, secondly, to enable 
the products to be sold in foreign markets in successful competition with 
domestic products in those markets. The arguments advanced for the 
compatibility of the countervailing duties with the most-favoured-nation 
clause may be thus summed up: If.the products to which the bounties apply 
were to be admitted without special duty, they would be receiving treatment 
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more favourable than that accorded to other nations, which is not permis- 
sible. Therefore the countervailing duties are levied not to discriminate , 
but to prevent discrimination—to equalise the treatment granted to all 
similar products. It is fairly conclusive that the favoured-nation article 
gives either of the two contracting Powers the right to complain of an export 
bounty by the other contracting Power on the grounds that such form of 
protection affects the value of similar engagements with other Powers. But, 
on the other hand, the argument was not even “iairly conclusive” to any 
other Power except Germany. The best statement of the arguments against 
the countervailing duties is found in the opinion of Secretary of State 
Gresham when the American Act of 1890 levying countervailing duties was 
in question; he said that the clause gave either party “the right, special- 
engagements of reciprocity being excepted, to take the duties levied by the 
` other on articles the product or manufacture of any other country, and to 
demand the same treatment for its own products or manufactures. It is’ 
obviously no answer to this to say that certain discriminating duties levied 
- by one party on the products or manufacture of the other are not confined to 
the latter or to any other country by name, but apply equally to all countries 
that may happen to fallin a certain category. If there is any other country, 
or if there are other countries, which, either by name or by a general classifi- 
' cation, are exempt from the duty (special engagements of reciprocity being 
excepted) the requirements of the treaty are not fulfilled. To say that the 
discrimination is not specifically and explicitly national, or that it applies to 
‘more than one country, is a mere argumentative subterfuge, inconsistent 
withthe clear intention of the treaty.” 
` Countervailing duties would seem, by the weight of authority, to be against 
“the principle of most-favoured-nation treatment, but there appears to be an 
» overbearing necessity for something of the kind te stop “dumping.” Con- 
sequently, it is generally allowed that countervailing duties are permissible, 
even though they are in technical violation of the clause, if they are used 
- justly and as a matter of necessity. The arguments advanced to sustain 
the practice in general are merely ex necessitate. Probably a sounder argu- 
ment than any other would be that, where a higher duty is imposed upon 
‘goods coming from a country which pays bounties for their production than 
upon the products of other countries, instead of a discrimination contrary 
to the treaty provision, the countervailing duty is a means of protecting 
against such discrimination. But this argument is sound only when such a 
duty is actually necessary to equalise conditions. (See CULBERTSON, 73-76.) 
(c) Another method of avoidance is by the imposition of sanitary pro- 
hibitions. It is admitted universally as a principle that imports of articles 
or substances which would be dangerous to the health or welfare of the people 
may be prohibited on sanitary grounds. Examples of such prohibitions are 
the quarantines imposed on immigrants from countries where epidemics are 
raging; the quarantine on cattle from districts where there is foot-and-mouth 
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disease; the prohibition on the importation of Japanése silkworms, because 
they carry a dangerous parasite; the prohibition of the importation of opium. 
These are all examples of justified prohibitions, such as no nation would 
claim to be in violation of her most-favoured-nation clause. However, this, 
rule offers a very efficient way of discriminating. For instance, from 1880 
to 1890, Germany, France, and, to a lesser extent, the rest of Continental 

. Europe, imposed prohibitions on the importation of American pork, osten- 
sibly because the American pork was infected with trichine and had been 
causing trichinosis in Germany. It was proved, however, that the American 
pork was carefully inspected, and was, in fact, free from disease, and that the - 
trichinosis was caused by German-grown pork. The legislation was the 
result of the agitation by the agrarian interests for protection against Ameri- 
can pork. High protective tariffs would not meet the case, for the cattle 
trade was international within Europe. The provisions referred to effec- 
tually excluded American competition without bringing the case within the 
most-favoured-nation clause in existing treaties. There never has been any 
dispute as to the legal effects of such provisions; it has never been doubted 
that a nation might impose sanitary embargoes. But it would seem that in , 
the interests of international amity some restrictions ought to be placed on 
nations in this respect so as to avoid wanton discrimination, and a rule of - 
reasonableness should be developed through the Court of International 
Justice. 

The immediate effect of the Great War was to abrogate all treaties between 
any of the Allied with any of the Central Powers which contained the most- 
favoured-nation clause, and the Russian revolution destroyed all treaties of 
the imperial régime. 

The Economic Conference held at Paris in 1916 adopted the following ` 
recommendation: 


“ Whereas the war has put an end to all treaties of commerce between 
the Allies and the enemy Powers, and it is of essential importance that 
during the period of economic reconstruction the liberty of none of the 
Allies should be hampered by any claim put forward by the enemy 
Powers to most-favoured-nation treatment, the Allies agree that the 

_ benefit of this treatment will not be granted to those Powers during a 
number of years to be fixed by mutual agreement among themselves.” 


In all the Peace treaties, the Central Powers promised unconditional 
most-favoured-nation treatment, unilaterally, for five years to each of the. ” 
Allied Powers. (See Treaty of Versailles, Article 267; Treaty of St. 
Germain, Article 220.) 

A similar provision was inserted in treaties between the Allied and Asso- 
ciated Powers and the new States of Central and Eastern Europe; for ex- 
ample, the treaties with Poland contain the following clause: 


` 
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“Poland also undertakes to extend to all the allied and associated 
States any favours or privileges in Customs matters which she may 
grant during the same period of five years to any State with whom, 
since August 1914, the Allies have been at war, or to any State which 
may have concluded with Austria special Customs arrangements as 
provided for in the Treaty of Peace to be concluded with Austria.” 


The same spirit after the war was manifested by a very strong reaction 
against the co-operative spirit of the war. Strong nationalistic feeling de- 
veloped, which was translated in the economic field into a sort of revival of 
mercantilism. Each nation sought to exclude the goods of the others and 
develop its own industries—or, rather, get them back on their feet. France 
and Italy raised very high tariff barriers, and even England, with her sup- 
posedly free trade policy, began to levy some duties. Since it was obviously 
desirable in some instances to lower tariffs for special considerations, these 
policies required freedom from restraint, and the most-favoured-nation 
clause was in the way. Consequently, France, in 1918, denounced all her 

. commercial treaties containing the most-favoured-nation clause, but she 
later reconsidered and retained them in force, subject, however, to a three 
months’ notice. Italy denounced her treaties with France, Greece, Japan, 
Roumania, Russia, Serbia, Spain and Switzerland. Roumania denounced 
all her treaties; so did Bulgaria, though she had few left to denounce. Greece 
denounced those with Great Britain, Norway, Spain, Switzerland, and the 
United States; Spain her treaties with Denmark, the Netherlands, Norway, 
Sweden and Switzerland. In England there was a strong sentiment in favour 
of abandoning the most-favoured-nation clause—in fact, Mr. Bonar Law 

` announced in Parliament in 1918 that the treaties would be denounced. 
But nothing was done. Even in the United States the same spirit was 
manifested by Section 5 of the Merchant Marine Act (the Jones Act) of 1920, 
which directed the President to abrogate all the clauses in treaties which 
would prevent the United States from discriminating in favour of its own 
vessels against those of other Powers. No action, however, has been taken 
pursuant to this resolution. 
- But the nations do not seem able to escape the use of the clause. When 
the Balkan States and the States formed by the dismemberment of Austria- 
Hungary wished to settle their commercial problems on a “‘common-sense”’ 
basis, they turned from the elaborate arrangements under which they had 
been working to the most-favoured-nationclause. Germany has been granted 
by two of the Great Powers—Great Britain and the United States—promises 
of most-favoured-nation treatment, and France, Italy and Japan have keen 
negotiating with her for the conclusion of most-favoured-nation agreements 
with them. France, although she denounced her treaties, has not abandoned 

ethem, and they practically all are still in effect. Great Britain, as stated, 
did not abrogate any of her treaties. So the general result seems to be that 
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the most-favoured-nation clause is winning its way back to the position of 
regulator of international commercial relations. Not only has a reaction in 
favour of the most-favoured-nation clause set in in Europe, but the United 
States has abandoned its policy of more than a century of adhering to the ` 
conditional form and of giving a conditional construction to even the un- 
conditional forms of the clause. The Tariff Commission, in 1919, recom- 
mended that the wisest and best policy for the United States was one of 
complete equality in the treatment of all nations. Congress adopted that 
policy in the Tariff Act of 1922, and this now may be said to be the settled 
policy of the United States. The first public evidence of this new policy 
appeared in the exchange of notes with Brazil dated October 18th, 1923, in. 
which the two countries agreed to accord each other ‘unconditional most- i 
favoured-nation treatment.” (See CULBERTSON: International Economic 
Policies, pages 92-93.) 

The Commercial Treaty between the United States and Germany ratified. 
on February 10th, 1925, when before the Committee on Foreign Relations, 
was declared to be a model for subsequent commercial treaties. ` 

The phraseology of the most-favoured-nation clause contained in Article 
VII of that treaty is as follows: 


“Each of the high contracting parties binds itself unconditionally to 
impose no other or higher duties or conditions and no prohibition on 
the importation of any article the growth, produce, or manufacture of 
the territories of the other than are or shall be imposed on the importa- 
tion of any like article the growth, produce, or manufacture of any other 
foreign country. i 

“Each of the high contracting parties also binds itself unconditionally — 
to impose no higher or other charges or other restrictions or prohibitions 
on goods exported to the territories of the other high contracting party 
than are imposed on goods exported to any other foreign country. 

“Any advantage of whatsoever kind which either high contracting 
party may extend to any article the growth, produce or manufacture 
of any other foreign country shall simultaneously and unconditionally, 
without request and without compensation, be extended to the like © 
article the growth, produce or manufacture of the other high contract- 
ing party. 


“With respect to the amount and collection of duties on imports and 
exports of every kind, each of the two high contracting parties binds 
itself to give to the nationals, vessels, and goods of the other the ad- 
vantage of every favour, privilege or immunity which it shall have 
accorded to the nationals, vessels and goods of a third State, and regard- 
Jess of whether such favoured States shall have been accorded such 
treatment gratuitously or in return for reciprocal compensatory treat- 


152 i THE CODIFICATION OF INTERNATIONAL LAW 


ment. Every such favour, privilege or immunity whieh shall hereafter 
be granted the nationals, vessels or goods of a third State shall simul- 
taneously and unconditionally, without request and without compen- 
sation be extended to the other high contracting party for the benefit 
of itself, its Bonong and vessels.” 


The change was deliberately adopted as making American commercial 
* practice square, in fact, with the theory of “the open door,” upon which its 
policy is based, (See CULBERTSON, pages 94-95; 20 American Journal of 
International Law, January, 1926, Supp., pages 4-7.) 

There are certain expressed reservations from its operation contained in 
the same article of the above-quoted treaty. These read as follows: 


“The stipulations of this article shall apply to the importation of 
goods into and the exportation of goods from all areas within the Ger- 
man Customs lines, but shall not extend to the treatment which either 
contracting party shall accord to purely border traffic within a zone, 
not exceeding ten miles (15 kilometers) wide on either side of its Customs 
frontier, or to the. treatment which is:accorded by the United States to 
the commerce of Cuba under the provisions of the Commercial Conven- 
tion concluded by the United States and Cuba on December 11th, 
1902, or any other commercial convention which hereafter may be 
concluded by the United States with Cuba, or to the commerce of the 
United States with any of its dependencies and the Panama Canal zone 

„under existing or future laws.” 


Article VIII of the same treaty contains provisions for reciprocal national 

treatment with regard to internal taxes, transit duties, charges in respect 
to warehousing, and other facilities and the amount of drawbacks and boun-. 
ties; and Article IX reciprocal equality conditions as to duties of tonnage, 
harbour, pilotage, quarantine or other similar or corresponding duties or 
charges, however described. The whole treaty is a model of exact statement 
as to the extent and limit of most-favoured-nation treatment and as to re- 
' ciprocal national treatment, and might well serve as a model for future com- 
mercial treaties between other States. 
_ The foregoing sketch of the history of the most-favoured-nation clause 
would seem to answer the question submitted for the consideration of this 
Sub-Committee. The Great War broke the thread of continuity in the 
history of the clause. The experience of the various States since the war 
has shown the necessity of the continued use of the provision. Nations 
continue to trade with each other. 

The rule of reciprocity has proved its value. The pre-war history has 
demonstrated that in this field, as in every other realm of contract-making, 
the parties should clearly express their meaning. The sponge of war relations 


‘ 
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has been passed over the old forms and the different interpretations they 
gave rise to. A new era of treaty-making has followed. 

Whether the principle of the open door be universally accepted or not, 
there can be no excuse for not making clear the intention of the parties to 
the contracts. If questions arise as to their interpretation, the application 
of the judicial process by one of the Hague tribunals should be sought to 
furnish an authoritative interpretation. It would not seem either necessary 
or desirable even if it were practicable to endeavour to frame acode provision 
to-govern the case. The ordinary rules of judicial interpretation would seem 
adequate and more desirable. 

(Signed) WICKERSHAM, 
Rapporteur. 


ANNEX 2 


OBSERVATIONS BY PROFESSOR BARBOSA DE MAGALHAES 
(Extract from Minutes of the Tenth Meeting, March 28th, 1927.) 


Professor Barbosa be Macarsães stated that, as he had received Mr. 
Wickersham’s admirable report only a few days before leaving for Geneva, 
he had not had time to set his observations down in writing. He would there- 
fore submit them orally. ` 

In the first place, he pointed out the great interest and importance—both 
economic and legal—of the question. 

The most-favoured-nation clause covered a very wide area as regards 
the extent to which it was employed and the scope of its application. . 

All countries had made general use of it before the war, but the war 
led to a breach of continuity. Since then it had been realised that the idea 
of international economic solidarity, advocated in the thirteenth of Presi- 
dent Wilson’s Fourteen Points and contemplated in Article 23 (e) of the 
Covenant of the League of Nations, would have to be abandoned. The 
clause, which had fallen into disfavour, had again gradually found general 
acceptance, and all countries, including even France, which had avoided its 
use as much as possible, had employed it; and, notwithstanding adverse 
criticism and the dangers and surprises the clause might involve, it was now 
used more widely than before the war. 

The reason, no doubt, was that when certain countries decided to resort 
to this clause the others were compelled to follow if they were to avoid, as a 
result- of its automatic application, heavy loss and prevent a complete 
change in a position which they had secured, it might be, with great diffi- 
culty and in return for the grant of important favours. 

With regard to its application, the speaker stated that it extended not only 
to Customs questions but also to questions of transit, navigation, the status 
of foreign merchants, the rights of consuls and other international agents, the 
question of literary and industrial property, the status of emigrants, etc. It 
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was therefore to be found not only in commercial treaties but also in treeties 
of an economic nature. 

As a result, the clause assumed the most varied forms. It might be more 
or less general in extent; it might involve greater or lesser restrictions, or it 
might contain no restrictions at all. It might be conditional or unzon- 
ditional, ete. 

In his report, Mr. Wickersham gave them various examples and supplied 
them with highly interesting data. But it was also true that, while this might 
perhaps be the first occasion on which there had been close investigatian of 
the possibility of reaching an international agreement on the principal 
ways of determining and interpreting the effects of the clause—and the 
speaker welcomed this initiative on the part of the Committee—the subject 
had been carefully studied both by economists and jurists. Among the 
most recent investigations reference might be made, since it was spec-ally 
legal in character, to that carried out by Baron Nolde in the courses at the 
Hague Academy of International Law, published in the Collection of 
Lectures (1924, IT). 

M. Nolde endeavoured to determine the sphere of operation of the clause 
both in time and space. He took up various problems and gave the solutions 
which he favoured, basing his opinion both on legal practice and the princi- 
ples of law. 

In the first place, should the clause cover favours granted to third pazties 
prior to the Convention, as well as favours subsequent to the conc’ugicn of 
the Convention? Should the equality of rights have the same period of 
duration as the clause itself? Did the favours granted subsist or fall with 
the conventions concluded with third parties? What were the third parties 
whose rights were included in the clause? Should it cover all foreign States, 
including their dominions and protectorates, with the exception of those 
with which the contracting party had concluded a Customs union? Did it 
follow that colonies could not be regarded as third parties from the point of 
view of the application of the clause? 

The speaker was of opinion that all these questions should be answared 
in the affirmative, but it was important to note that the differences of opinion 
in regard to these replies or solutions were not very great. 

A further question arose. In the absence of a clear and explicit stipula- 
tion, should the clause be regarded as conditional or unconditional? Cbvi- 
ously it could and should be laid down that it was unconditional, and there- 
fore that, in the absence of an explicit stipulation it would confer the benefit 
of all reductions and specifications which had been obtained, or which might 
subsequently be obtained, by third States from the other contracting perty. 

He would merely give a few examples of questions which, in his opirion, 
might be regulated by means of a general international convention. 

The rules in question regarding the interpretation and application of the 
most-favoured-nation clause would be supplementary rules, t.e., they would 
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only be applied in the absence of a text or if the text was not clear and 
explicit. 

They would not restrict the freedom of States; in other words, by consider- 
ing the States as contracting parties, they would not impair the principle 
of their autonomy. 

He accordingly believed that it was not only desirable but possible to 
reach international agreement in regard to these rules, and he saw no legal, 
and more particularly no political, obstacles in the way. 

These rules, which should, of course, be framed in conformity with the 
principles of law and of legal interpretation and in harmony with settled 
practice, would prove very useful to economic interests. It was also certain 
that these problems of the interpretation and application of the clauses in 
commercial and economic treaties were deeply engaging the attention of 
economists. 

It would be seen that, in connection with the preparatory work for the 
forthcoming International Economic Conference, the Trade Barriers Com- 
mittee of the International Chamber of Commerce, after noting that “the 
majority of National Committees are favourable to a single tariff, with duties 
subject to reduction by negotiation, with the widest possible application of 
the most-favoured-nation clause” and that almost all countries have taken 
the most-favoured-nation clause as the basis of their commercial policy, 
accompanying it by tariff agreements which are only seldom restricted to 
certain‘tategories of goods, recommended the creation under the ægis of the 
League of Nations of an organisation which was mentioned in Article 22 of 
the Convention relating to the Simplification of Customs Formalities,-and 
Article 7 of the Draft Convention for the Abolition of Import and Export 
Prohibitions, an organisation which would, inter alia, be called upon to 
adjudicate on differences arising from conflicting interpretations of the treaties. 

The speaker considered that it would be better to lay down certain general 
rules for the interpretation and application of the most-favoured-nation 
clause which, being purely of a supplementary character and devoid of any 
binding force as regards the use of the clause, its application, its form or its 
scope, would be of great value for the guidance of States by determining 
the interpretation, meaning, scope and application of the clause when it was 
not clearly expressed. 

The conclusion of Mr. Wickersham’s report was that “it would not seem 
either necessary or desirable, even if it were practicable, to endeavour to 
frame a code of provisions to govern the case. The ordinary rules of judicial 
interpretation would seem adequate and more desirable.” The speaker, 
however, could not find in the report any justification for this conclusion, 
and on the contrary considered that the ordinary rules of judicial interpre- + 
tation did not suffice to prevent disputes between contracting States; that it 
was desirable to frame supplementary provisions in a general international 
convention, and that, as there were no insuperable obstacles, it was possible 
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to do so. He therefore proposed that the subject should not be dropped 
and that they should ask the opinion of the Governments. 

Only then could it be decided with a full knowledge of the facts whether 
or not an international agreement on the principal ways of determining and 
interpreting the effects of the most-favoured-nation clause was realisable. 

(In reply to arguments submitted by other members of the Committee, 
Professor Barbosa de Magalhães added the following.) l 

Professor Barbosa pëe MAGALHAES pointed out that the rules which he 
believed could be framed would not be of a binding character, but supple- 
mentary. They would be rules to assist in the interpretation and applica- 
tion of the clause. For that reason he saw no very serious difficulties in the 
way of their acceptance by States. i 

At the same time, the utility of such rules was obvious. 

It might be said that the Parties concerned should clearly express their 
intention; but it might happen, and indeed it would often happen, that they 

. did not do so. Provision must be made in international law, as in municipal 
law, for cases in which there was no stipulation in the text, and for cases 
in which the text was not clear and precise. Rules to remedy this defect 
would be even more useful in international than in municipal law, since it 
was less easy to resort to a judicial procedure to settle doubts and disputes. 

Before recourse could be had to international tribunals or even to arbi- 
tration, this method would have to be provided by treaty or the two parties 
would have to agree. 

He therefore continued to think that the subject was such as to allow of 
the-regulation by an international convention of at least certain problems, 
and that it ought to be submitted to Governments, either with a draft 
convention or a questionnaire. 


LEAGUE OF NATIONS 


Committee of Experts for the Progressive Codification of International Law 


REPORT TO THE COUNCIL OF THE LEAGUE OF NATIONS 
Adopted by the Committee at its Third Session, held in March-April 1927 


RECOGNITION OF THE LEGAL PERSONALITY OF FOREIGN 
COMMERCIAL CORPORATIONS * 


The Committee of Experts for the Progressive Codification of Interna- 
tional Law was required under its terms of reference: 


(1) To prepare a provisional list of the subjects of international law 
the regulation of which by international agreement would seem to be 
most desirable and realisable at the present moment; 

(2) After communication of the list by the Secretariat to the Gov- 
ernments of States, whether Members of the League or not, for their 
opinion, to examine the replies received; and, 

(3) To report to the Council on the questions which are sufficiently 
ripe and on the procedure which might be followed with a view to prepar- 
ing eventually for conferences for their solution. 


In execution of these terms of reference, the Committee requested a 
Sub-Committee: 


“To examine, with a view to regulation by international agreement, 
the question of the recognition of the legal personality of foreign tom- 
mercial corporations.” 


The Sub-Committee, which was composed of M. Runpstr1n, Rapporteur, 
and M. M. GUERRERO and Scuiicxine, submitted to the Committee a 
report setting out the reasons in support of its conclusion that the subject 
is one the regulation of which by international agreement is at the present 
moment desirable and realisable. 

M. Schiicking has submitted observations on the subject of this report, 
to which M. Rundstein has replied. 

The report, with the observations and the reply, has been examined by 
the Committee of Experts. 

The nature of the general question and of the particular questions in- 
volved therein appears from the report. The latter contains a statement 
of principles to be applied and of the solutions of particular questions which 
follow from these principles. The Committee regards this statement as 
indicating the questions to be resolved in order to deal with the matter by 
way of an international agreement. All these questions are subordinate to 
the larger question set out above. 

* Publications of the League of Nations. V. Legal. 1927. V. 11. 
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The Committee is informed that this subject has just been placed on the 
agenda of the Conferences on International Private Law which the Govern- 
ment of the Netherlands proposes to convene, and that a questionnaire 
dealing with it has already been sent to a certain number of Governments. 

Considering, in consequence, that, if the Government of the Netherlands 
proceeds in the near future to follow up this initiative, which it has taken 
since the last session of the Committee, submission of the subject to the 
Governments in accordance with the Assembly’s resolution of September 
22nd, 1924, might be regarded as superfluous, the Committee has resolved 
to transmit its Sub-Committee’s report to the Council, with an expression 
of the opinion of the Committee that the subject, within the limits indicated 
by the report, is one which it is desirable and presently realisable to regulate 
by international agreement, either in the manner contemplated by the 
Government of the Netherlands or, if this initiative remains without effect 
in the near future, in such other manner as the Council may deem ap- 
propriate. 

The Committee feels it desirable to add that it does not pronounce either 
for or against solutions proposed for special problems by the Sub-Committee. 
At the present stage of its work, it is not for the Committee to put forward 
conclusions of this nature. Its task is rather that of directing attention to 
certain subjects of international law the regulation of which by international 
agreement appears to be desirable and realisable. 

The report of the Sub-Committee, with the observations and remarks 
bearing on it, is attached to the present communication. 

Geneva, April 2nd, 1927. 

(Signed) Hj. L. HAMMARSKJÖLD, 
Chairman of the Committee of Experis. 


ANNEX 
REPORT OF THE SUB-COMMITTEE 


Rapporteur: M. RUNDSTEIN. 
Members: M. GUERRERO. 
M. SCHÜCKING, 


“Is it possible to establish, by way of a convention, international rules 
concerning the recognition of the legal personality of foreign commercial cor- 
porations? ” 


[Translation] 


Having had the honour to be appointed Rapporteur of the Sub-Committee 
which was directed to examine the question stated above, I must observe, 
at the outset, that there is a very intimate connection between the problem 
of recognition, as it is generally conceived, and the question of nationality 
(eighth question). 
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For, the very moment one speaks of the recognition of “foreign” com- 
mercial corporations, one raises, in so doing, the crucial and really character- 
istie point of the problem by emphasising the fundamental distinction 
between bodies which are styled “foreign” and those which are styled 
“national” corporations. In point of fact, “recognition” implies “legal 
existence.” No such question could be raised in the legislation of any 
country in respect of corporations constituted under its own laws, since the 
fact of the corporation having been constituted connotes its recognition. 
No international tribunal can be competent to decide a question which could 
not even be raised before a purely national tribunal. Unless we define the 
distinctive characteristics of the so-called “foreign” corporations, we cannot 
approach the solution of the problem of recognition, since the latter question 
possesses no importance from an international point of view, except in 
relation to foreign corporations. 

Having said this, I must also point out that the problem raised in the 
questionnaire concerning the recognition of the legal personality of foreign 
commercial corporations is stated in rather restrictive terms. Itmay appear 
at first sight that the recognition of commercial corporations which are not 
invested with a legal personality is a question unsuited for international 
settlement. But would such corporations not be able to act outside the 
country in which they were constituted, and would they not require recogni- 
tion in order to enjoy certain legal rights, even if they were not subjects of 
law in the strict sense of the term? 

Even if they are not invested with a distinct and independent personality, 
they are nevertheless regarded as entities, capable of exercising certain 
rights and subject to certain obligations of a collective nature (for instance, 
the capacity to sue or be sued), without any confusion arising thereby be- 
tween collective capacity and individual rights and obligations. It would be 
in conflict with the principle of respect for established rights to argue that a 
commercial corporation which does not possess legal personality is incapable 
of receiving recognition outside the frontiers of the country in which its 
seat is situated. 

We have already pointed out in our report on the question of nationality 
that the criterion of nationality or non-nationality cannot be applied to 
corporations which are not so constituted as to possess a legal personality; 
we proposed that States which were willing to have the question of nation- 
ality settled by a uniform method should be allowed to make an express 
declaration to the effect that the terms of the convention should not apply 
to corporations having no legal personality. Even if the idea of such a 
reservation should find acceptance, it would still be without influence on 
the question of recognition. If, therefore, in the case presumed by the above 
reservation, the State in question attached particular importance to the 
nationality of the partners, gud partners, in such an association, that would 
not affect the question of the recognition of the corporation in its relations 
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with foreign countries. We should not be concerned; in such a case, with 
the recognition of a legal: personality but with the recognition of certain 
clearly defined obligations and rights, resulting from a contract governed by 
the laws of another country; the existence and the legal consequences of such 
a contract would have to be determined according to the provisions of those 
laws, subject to the necessary reservations in regard to public law (see 
Pover, Manuel de droit international privé belge, 1925, page 219). More- 
over, it should be noted that when commercial treaties deal with the recogni- 
tion and legal existence of commercial societies they make no distinction 
between those which are endowed and those which are not endowed with 
a legal personality. Such treaties usually say: “ Joint-stock companies and 
other commercial societies . . . shall be recognised” (or else “shall have 


` their legal existence recognized”) without any distinction being drawn in 


regard to the characteristics of these “other” societies. 

‘We therefore hold that, quite apart from the recognition of the legal 
personality of commercial corporations, it would be possible to regulate the 
wider question of their international existence, leaving out of consideration 
the legal character bestowed upon them by the competent territorial legis- 
lation. i 

‘It is true that general international law contains as yet no written rule 
on this question of recognition; but practice and jurisprudence alike tend 
to uphold the general principle stated above, even if there are no explicit 
rules on the subject. As is known, a clause for the recognition of corpora- 
tions has become “common form” in commercial treaties. But even 
whére there is no special clause of that nature it is generally accepted that a 
foreign corporation, which is regularly constituted and conforms to the laws 
of the country where it has its centre of management and control, is to be 
regarded as existing when, in consequence of its activities, the courts of some 
other country are seized of a question concerning it for which they are 
competent. The relevant clauses of the commercial treaties cannot be 


- construed as setting forth a legal principle which had no previous existence, 


since these clauses are declaratory rather than creative of new law. By 
rehearsing and explicitly affirming an already existing rule, the contracting 
parties renounce their right to abrogate it by unilateral action. It would be 
inconceivable that the tacit acceptance of a rule, sanctioned by use and even 
regarded as one of the understandings of customary international law should 
absolutely prevail over the sovereignty of the individual State. The legisla- 
tion of the country must always remain free to vary the rule; it may make 
recognition dependent upon a previous (general or special) authorisation, 
or it may make it subject to reciprocity. 

It is sometimes stated that recognition is accepted in practice as a cus- 
tomary.rule (see Bar, AssER). Other authorities have regarded this alleged 
customary right as a phantasm (Laurent). We prefer an intermediate 
opinion, expressed by MAMELOK (Die juristische Person im internationalen 
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Privatrecht, 1900), who, after making an ingenious distinction between 
“gemeines Recht” and “gemeinsames Recht,” argues for the existence of 
the customary law, except in so far as it may be expressly restricted by the 
laws of the country (pages 35 and 36). It therefore appears highly desirable 
that the above-mentioned rule, prescribing general recognition, should be 
explicitly confirmed by a multilateral convention, which would overrule 
special laws on the subject and would sweep away the complicated system 
of general or special authorisations. í 

Even in countries in which the recognition of certain foreign corporations 
is made subject to previous authorisation—it will have been noticed that 
the exceptions are more frequent than the rule—recognition was affirmed by 
means of unilateral declarations or of special conventions; similarly, regard 
must be paid to the working of most-favoured-nation clauses. As a fact, 
even if the absence of an authorisation for certain classes of corporations were 
to entail non-recognition (as under the French law of May 30th, 1857), the 
non-recognition of foreign corporations would not connote their non-ex- 
istence in law. For instance, it has been agreed that such a corporation 
though non-existent, is liable to be sued, even if it is refused the right to 
appear as a plaintiff. 

Such a system is really very far removed from the notion of non-existence; 
for instance, French jurisprudence, while describing unrecognised corpora- 
tions as corporations de facto, admits that they may sue as plaintiffs in 
cross-actions. Such an attitude is clearly inconsistent; if it is true that an 
unrecognised corporation has no existence, that doctrine should hold good 
in all cases, and the distinction between the status of the corporation asan 
active and as a passive party to a suit is utterly artificial (see PILLET, 
Traité II, page 816). The non-recognition which results from the absence 
of authorisation must be regarded rather as a prohibition restraining such 
corporations from engaging in business in the country. But this non- 
recognition does not imply that they do not exist in law; that would be in 
conflict with the principle of respect for established rights; and although, in 
the absence of recognition, a foreign commercial corporation may not be 
authorised to engage in the regular activities for which it was constituted, 
it nevertheless exists as a legal personality (Pruuer, Traité IT, pages 817 
and 818). It would therefore be inconsistent to refuse it the capacity to sue 
or be sued, or, for instance, the capacity to defend rights which it has 
acquired in its country of origin and which have to be maintained before 
the foreign Court. Or, again, how could such a corporation be declared 
incapable of purchasing raw materials in foreign countries for use in its 
country of origin? And who would contend that it was non-existent if it 
sought to defend rights arising out of contracts concluded with its purveyors 
in foreign countries? 

We must therefore recognise foreign corporations as subjects of law and— 
if they do not possess legal personality in virtue of the laws under which they 
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were constituted and the laws of the country in which they have their seats— 
we must conclude that the special rights which are inherent in their existence 
(e.g., the independent right of a corporation to bring an action), and the 
rights of certain preferential creditors (see Leven, loc. cit., pages 298-299) 
must be respected. Recognition in this sense does not imply that the 
corporation is entitled to engage in the normal operations which are the 
object and the chief purpose of its existence. Recognition does not imply 
that the corporations will necessarily enjoy such rights, since this must 
depend entirely on the conditions which may be laid down by the national 
laws—a point which cannot be fittingly examined here; it merely implies 
that they will be qualified and able to have such rights granted to them 
(see Cua, loc. cit., page 18). It would be a mistake and incorrect to suppose 
that the procedure of recognition implies the creation, afresh, of a legal 
personality; on the contrary, it is the mere affirmation of an existence which 
has already been established by the competent lews in the other country. 
That is the fundamental difference between civil “status” and business 
activities (“civil capacity” and “functional capacity”)—a difference of 
which we must never lose sight. From the point of view of recognition, 
it is the existence of the company which is of primary importance; the 
refusal to admit that a foreign corporation has any general right to exercise 
its normal activities merely amounts to declaring that there are certain 
established rights which a corporation may enjoy, though these rights ere, 
as a rule, of a very limited nature. 

Recognition therefore implies that the corporation, though not explicitly 
or-sacitly authorised to engage in the activities contemplated by its articles 
of association, must be regarded as possessing a general capacity, in virtue 
of which it is entitled to defend its rights. These rights may arise from 
operations which are contemplated by the articles of association and which 
are pursued in the country of origin, though the other party to the contract or 
engagement may reside abroad. Supposing that the company should find 
itself compelled to defend its rights of this character before a foreign court, 
it would be unable to institute any legal proceedings if it were regarded by 
the lex fori as non-existent. The same situation may arise where a corpora- 
tion takes certain disconnected steps in a foreign country, so long as these 
steps are not such as to reveal an intention of engaging therein in continuous 
operations of the kind which the corporation was mainly formed to pursue 
(for instance, purchase of raw materials, loans raised abroad, ete.). These 
operations, which are known in American practice as “incidental acts,” 
can have no legal effect unless it is admitted that the foreign corporation 
has an existence in law. If this postulate were rejected, the situation of 
parties to contracts might be very precarious and hardly consistent with 
the interests of the country in which the foreign corporation in question was 
the active or passive subject of such “incidental acts.” Let us suppose that 
an insurance company which is registered in country A and which is not 
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allowed to engage in regular operations in country B placed an order in the 
latter country for the printing of forms and policies. Could it be argued 
that, if the contract were not carried out, the recognition of this company 
in country B would be inconsistent with the vital interests of that country? 
And could the foreign company be denied protection on the ground that, 
as it had no existence in law, it could not bring an action? The Turin Cour 
de Cassation very justly emphasised the chief issue of this problem when it 
declared (judgment of November 18th, 1882): ‘“‘L’ammettere i corpi morali 
esteri a godere det diritti civili non vuol dire ammetterli ad esercitare la loro 
Sunzténe ed a spiegare l’attività del proprio organismo, e, in altri termini, ad 
impiantare il loro istituto in Italia.” 

We find, however, that some reservations are made in regard to foreign 
corporations which cannot be recognised because they are constituted in a 
manner inimical to public order. Such reservations are sometimes drawn as 
follows in commercial treaties: 


“Civil and commercial companies (or limited liability and other 
companies) which are validly constituted under the laws of one of the 
contracting parties and have their seat in its territory shall be recognised 
as existing in law in the territory of the other party provided that they 
do not pursue objects which are illegal or contrary to public morals.” 


We are of opinion that there is no need for such a reservation in an inter- 
national arrangement. It has its uses in connection with the admissibility 
of commercial corporations, since admission could not be granted to a 
foreign corporation pursuing an illegal object (e.g., a company formed to 
trade in tobacco could not be admitted to a country in which there is a 
‘tobacco monopoly) or an object which is contrary to public morals (e.g., a 
joint-stock company formed to organise gaming houses could not be granted 
@ concession in countries where such houses are forbidden). 

Mere recognition, however, scarcely concerns the exercise of the normal 
functions of a foreign corporation in a country other than that in which it 
was constituted and has its registered office. If a corporation was validly 
‘constituted in a given country, its existence could not be contested in foreign 
countries on the ground that its statutory object and its various activities 
were inconsistent with certain prohibitory clauses of the local laws. The 
exception would be comprehensible if the statutory object of a foreign 
corporation was inconsistent with prohibitions which are recognised by 
‘common international law (e.g., companies formed for slave trade or for 
privateering) ; however, it is very unlikely that any such companies would be 
formed. In actual fact no corporation is illegal if it has once been validly 
constituted under the competent laws; one can only speak, strictly, of ilegal 
operations where such a corporation is pursuing its business outside its 
country of origin. Let us suppose, for example, that a country A, in which 
gaming houses are absolutely prohibited, declares that it recognises the 


164 THE CODIFICATION OF INTERNATIONAL LAW 


existence of a foreign joint-stock company formed for gaming purposes. 
Now, does such recognition imply that an action for the recovery of a gam- 
bling debt would be receivable by the courts of country A? The reply must 
evidently be in the negative. There seems, however, no necessity to assert 
that such a company would have to be regarded as non-existent, assuming 
’ that its incidental activities in country A were not in themselves illegal or 
contrary to good morals. Supposing that such a company placed an order 
for furniture for its premises situated outside the frontiers of country A, 
the purveyors would be in a very precarious situation if the courts of their 
own country had declared that the claim for payment was not receivable 
because the company was non-existent. Such a situation might arise if a 
foreign vintners’ company ordered bottles or casks for its products from a 
dealer domiciled in the United States. Micnoup has very justly observed 
(Vol. II, page 351): “A Swiss company formed to trade in tobacco should 
be regarded in France as possessing full capacity, though actually unable 
to carry on there the trade for which it is constituted; for instance, it could 
validly effect a transaction in tobacco with the French State and could 
uphold its rights in a court of law.” 

Attempts have been made to draw distinctions by differentiating between 
objects which are absolutely and those which are relatively prohibited, but 
I do not think that such a distinction would be of use for the purpose of a 
general codification. These are rather questions to be decided by doctrine 
and jurisprudence. | 

The general principle of recognition ought not therefore to be limited by 
reservations concerning the objects of foreign corporations, since the only 
problem at issue is that of their existence and this problem is not connected . 
with the activities in which they may be engaged. 

In order that foreign corporations may secure recognition, they must, of 
course, be validly constituted, in conformity with the law by which they 
are governed. If they are commercial corporations in the eyes of that law, 
but the law of the country of recognition places them in a different category 

‘and regards them as civil corporations (although they possess a commercial. 
form, as, for instance, a joint-stock company formed for the purchase and. 
re-sale of immovable property), the distinction is still of no great importance. 
The legal consequences of the operations of such corporations may, indeed, 
be affected if they are regarded as commercial in one country and as civil 
in another (powers, bankruptcy, etc.); the distinction therefore affects the 
admission of such corporations to engage in business but not their recogniticn 
pure and simple. As regards the latter point, it would be their personal 
status which would determine the question of their existence, and the legal 
consequences of their intrinsic character (7.e., whether civil or commercial 
corporations) would only come into play in connection with activities under- 
taken in the territory in question. The lex loci would be entitled to consider 
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a given activity as commercial, although, from the point of view of personal 
status, the corporation might be solely of a civil character. But these 
questions do not affect the issue of recognition. 

Similarly, it is not necessary, in order that a foreign corporation should be 
recognised, that it should fulfil all the conditions to which the ler loci 
subjects the acquisition of personal status or the capacity to enjoy certain 
rights. The legal characteristics of a foreign corporation may differ pro- 
foundly from the form recognised by the local legislation; for instance, the 
lex loci, may not recognise the form of a company with limited liability, 
- though this form is admitted by the law under which the company in ques- 
tion was constituted. This question is of the highest importance when 
considering the admission of such companies to carry on business in a 
territory other than that in which they were constituted; but it does not give 
rise to any difficulties in connection with the recognition of their legal per- 
sonality, since such recognition does not connote a right to engage in their 
normal business or to be entered in the commercial registers. The question 
of branches founded by foreign companies of types which are unknown to 
the legislation of a given country lies outside the ambit of this report; 
it is regulated by practice, and occasionally by domestic legislation (see 
paragraph 3 of Article 230 of the Italian Commercial Code, and paragraph 2 
of Article 238 of the Roumanian Commercial Code) and it is difficult to be- 
lieve that any uniform settlement of this question could be arrived at in 
the near future, having regard to the profound differences between the laws 
on this subject. 

Provisions for a uniform settlement of the question of recognition might 
take the following form: 

1 

Commercial companies validly constituted under the law of one of the 
Contracting States and having their actual seat in that State shall, as of 
right, be recognised as such in the other Contracting States. 


2 


Foreign companies which possess legal personality under the relevant law 
of one of the Contracting States shall also possess such personality in relation 
to the other Contracting States. 

3 

Foreign companies which the law does not recognise as distinct entities 
shall, in the territory of the other Contracting States, enjoy the same legal 
status as is granted them under the relevant law of their own country. 

Such companies cannot claim more favourable treatment at law in the 
country which recognises them, even if they fulfil all the conditions which 
entitle companies of that country to the benefit of legal personality. 
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4 


Foreign companies which are thus recognised shall be capable of exercising 
civil rights and of being parties to actions at law, either as plaintiffs or 
defendants, in the territories of the signatory States, provided they comply 
with the laws of the country in question. 


5 


Recognition of commercial companies belonging to a Contracting State 
does not imply that these companies shall be entitled to establish themselves 
and transact business in the territory of the other Contracting Parties or, 
in general, to carry on permanently the activities contemplated by their 
statutes. Í 

Warsaw, October 7th, 1926. 

(Signed) S. RUNDSTEIN, 
Rapporteur. 


TEXT or TSE PROVISIONS MODIFIED AS THE RESULT OF THE COMMITTERE’ S 
DISCUSSION 


1 


Commercial companies validly constituted under the law of one of the 
Contracting States and having their actual seat in that State shall, as of 
right, be recognised as such by the other Contracting States. 


2 


Foreign commercial companies belonging to one of the Contracting States 
and possessing legal personality therein shall also possess such personality 
in relation to the other Contracting States. 


3 


Foreign commercial companies to which the law does not accord legal 
personality shall, in the territory of the other Contracting States, enjoy 
the same legal status as is granted them under the relevant law of their own 
country. 

Such companies cannot claim more favourable treatment at law in the 
country which recognises them, even if they fulfil all the conditions which 
entitle companies of that country to the benefit of legal personality. 


4 


Foreign commercial companies thus recognised shall, in the territories 
of the signatory States, be entitled to enjoy the rights resulting from such 
recognition and be parties to actions at law either as plaintiffs cr defendants, 
provided they comply with the laws of the country in question. 
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5 


Recognition of foreign commercial companies belonging to a Contracting 
State does not imply that these companies shall be entitled to establish 
themselves and transact business in the territory of the other Contracting 
Parties or, in general, to carry on permanently the activities contemplated 
by their statutes. 


OBSERVATIONS BY M. SCHUCKING WITH REGARD TO M. RUNDSTEIN’S REPORT 


[Translation] 


I have no general observations to offer with regard to the report on ques- 
tion 9: “Is it possible to establish by way of a Convention international rules 
concerning the recognition of the legal personality of foreign commercial 
corporations?” I agree with the opinion set out in this excellent report. 

I would venture, however, to refer to what is more or less a question of 
form in connection with Articles 4 and 5 of the draft. 

Article 4 defines the rights which are implied in the “recognition” of a 
foreign company by a State signatory to the Convention, whereas Article 5. 
specifies the domain in which a foreign Company should not be granted 
recognition by the foreign State which has signed the Convention, without 
` special authorisation based on an administrative act or a bilateral or plurilat- 
eral treaty. The Convention thus defines the maximum and minimum 
rights of foreign legal entities engaged in commerce and defines them with 
perfect clearness. The only objections I have to raise are in connection 
with the phrase: ‘“‘exercer . . . les droits civils et ester en justice” which M. 
Rundstein employs in Article 4 of the draft. The expression “droits civils” 
is certainly clear in French legal parlance, where it is not open to any mis- 
interpretation. (See Pruuzr: “Des personnes morales en droit international 
privé,” pages 217 et seg.) 

This is not the case, unfortunately, in German legal phraseology, which 
gives to “bürgerliche Rechte” a meaning quite different from that which the 
rapporteur has in view. ‘‘Biirgerliche Rechte” are, in German doctrine, 
opposed to “politische Rechte,” and they include all the non-political 
objective rights which, as law, come within the domain of publiclaw. They 
therefore include rights which touch upon social questions, as, for instance, 
the right of industrial freedom, which according to this conception is a 
“burgerliches Recht.” 

This is contrary to the standpoint adopted in the report, and particularly 
to Article 5 of the draft. 

The rapporteur is quite justified in holding that the recognition of a foreign 
company should have no further effect than to allow it to exercise certain 
rights and accomplish certain acts in relation to its capacity to enjoy such 
rights (Rechisfdhigkeit) and its capacity to be a party to an action at law. 
These, then, are, in their essence, rights which, as law, come within the 
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domain of private law, that is to say, above all, the capacity of enjoying a ` 
right (Rechtsfdhigkeit), and consequently all the powers which follow as a 
result of such capacity—for instance, the capacity to conclude a contract 
(Vertragsfadhigkeit!). To express the meaning of the second phrase (capacity 
of being parties to an action at law), German legal parlance employs two 
terms which have originated in the German Code of Civil Procedure and 
Doctrine regarding actions at law (“‘Parteifahigkeit” and “ Prozessfdhigheit’’). 

“Parteifahigkeit” is the capacity to be, either directly or indirectly, 
party to an action at law (Gaupr-Stein: “Zivilprozessordnung,” 5th ~ 
edition, Vol. 1, page 132). ‘‘Prozessfahigkeit” is the capacity to appear in 
Court, the capacity to declare one’s intention on one’s own behalf or on 
behalf of others (Gaupr-STEIN, op. cit., page 139). A minor, for instance, 
is ‘‘parteifahig,” for he may, either directly or indirectly, be party to an 
action at law; but he is not ‘‘prozessfahig,” because he cannot express his 
intention. a 

“Prozessfahigkeit” is largely a doctrinal consideration when applied to 
juridical personality. Those who hold that legal entities are a fiction do not 
admit that such entities can be “‘prozessfiahig,” but those who support the 
theory of their real existence (organic theory) admit such “prozessfahigkeit.” 

In entire agreement with this German doctrine, WALKER (“Internationales 
Privatrecht,” 4th edition, pages 133 et seg.) says: “Den ausländischen 
juristischen Personen muss grundsätzlich die Parteifahigkeit zugestanden 
werden, die Fähigkeit vor Gericht als Kläger oder Beklagter aufzutreten 
... Die Frage, ob juristischen Personen Handlungsfahigkeit und damit 
Prozessfahigkeit zuzuerkennen sei, hat fast nur für die Rechtslehre Bedeu- 
tung.” The same opinion is expressed by MAMELOK in a very judicious 
manner (“Die juristische Person im internationalen Recht,” page 97): 
“Geschäfte einer juristischen Person, die sie im Ausland geschlossen hat, 
behalten, wenn sie sich nicht auf den eigentlichen Gegenstand ihrer Opera- 
tionen beziehen, ihre Gültigkeit und Klagbarkeit. . . .” 

To express, therefore, in German legal phraseology the thought which the 
rapporteur had in mind when he wrote “droits civils” and ‘ester en justice,” 
we should say that the question is one of the capacity to enjoy rights 
(Rechisfahigkeit), which implies “Parteifahigkeit” in actions at law. 

If, on the other hand, we admit the organic theory regarding legal entities, 
we should refer to “ Prozessfihigkeit,” though I would not venture to suggest 
that the terms of German legal phraseology, which are clear and which 
satisfactorily define the scope and essence of the “droits civils” and the 
"capacité d’ester en justice,” should be translated and included in the text 
of a convention which could hardly be couched in such technical terms; 
z have ventured to point out that the conceptions “droits civils” and “ester 
en justice” are open to contradictory interpretations as soon as they cease 
.to be employed in the strict sense of French legal phraseology. 

(Signed) Scutickina. 


t 
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COMMENTS ON M. SCHUCKING’S REMARKS 
[Translation.] 

Professor Schiicking raises perfectly legitimate doubts as to the meaning 
of the expression: “exercer . . . les droits civils et ester en justice...” 
in Article 4 of the draft. The equivalent of this expression in German, 
“bürgerliche Rechte,” might cause confusion and might be interpreted in a 
manner which would be contrary to the real signification of the clause. 

I venture to offer the following comments: 

My intention was to emphasise the fact that recognised corporations 
would be capable of enjoying rights; they were to be considered therefore 
from the point of view of their civil personality, as distinct from the question 
of their capacity to transact business (see Pitumt, Traité IT, page 818). 
M. Pillet has thoughtfully drawn attention to the difficulties caused to 
legal terminology by the peculiar use of “capacité” in French legal parlance 
(of. Pruuet, “Des personnes morales en droit international privé,” 1914, 
No. 62, note 3: “The use of the word ‘capacité’ in this connection might 
easily cause misunderstanding. On this point German terminology is 
better and more adequate than our own, for the Germans distinguish two 
sorts of ‘capacité’: ‘Rechtsfahigkeit’ and the ‘Handlungsfahigkeit’”’ (see 
also FRANKENSTEIN, ‘‘Internationales Privatrecht,” 1926, I, page 399, note 
52: “ Wenn Pillet zwischen ‘capacité de jouissance’ und ‘capacité d’exercice’ 
unterscheidet, so ist das nur eine freie Uebersetzung der deutschen Begriffe, 
keine dem französischen Recht geläufige Terminologie”). 

It is the outstanding difference which Anglo-American terminology 
endeavours to convey by contrasting “civil capacity” with “functional 
capacity.” 

From a terminological point of view, it is very interesting to compare the 
German and French texts of Article 54 of the Swiss Civil Code: 


German text. French tect. 

Die juristischen Personen sind Les personnes morales ont lex- 
handlungsfahig sobald die nach Gesetz ercice des droits civils dès qu’elles 
und Statuten hiefiir unentbehrlichen possèdent les organes que la loi 
Organe bestellt sind. et les statuts exigent à cet effet. 


I note that, in the treaties of commerce recently concluded by the German 
Reich, this conception has been expressed as follows: 


“Aktiengesellschaften und andere kommerzielle, industrielle oder 
finanzielle Gesellschaften, einschliesslich der Versicherungsgesell- 
schaften, welche in dem Gebiete des einen vertragsschliessenden Teiles 
ihren Sitz haben und nach dessen Gesetzen zu Recht bestehen, sollen 
auch in den Gebieten des anderen vertragsschliessenden Teiles als zu 
Recht bestehend anerkannt werden und gegen Beobachtung der daselbst 
geltenden einschlägigen Gesetze und Verordnungen befugt sein, alle 
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ihre Rechte geltend. zu machen und namentlich vor Gericht als Kläger 
oder Beklagter Prozesse zu führen” (see MARBURG, “Staatsange- 
hérigkeit und feindlicher Charakter juristischer Personen,” 1927, 
page 35). 


It will be sufficient, then, to mention “rights” (“ihre Rechte geltend zu 
machen”) without the qualifying adjective “‘civil.”’ 

Similarly, a draft statute on legal entities drawn up by the International 
Chamber of Commerce is worded as follows: 


“Shareholders’ companies (joint-stock companies) and other as- 
sociations, commercial, industrial and financial, or transport or in- 
surance associations, domiciled in the territories of one of the contracting 
parties—provided they have been validly incorporated therein in 
accordance with the municipal law—shall be recognised in the territories 
of the other Contracting Parties as possessing a juridical personality 
and as being entitled, provided they conform to the law of the countries 
in question, to exercise all their rights, including the right of being parties 
to actions at law either as plaintiffs or defendants.” 

(See the Report of the Trade Barriers Committee, submitted to the 
Preparatory Committee of the Economic Conference of the League of 
Nations.) ‘ 


Therefore, in view of Professor Schiicking’s observation, Article 4 of the 
Draft might be worded as follows: 


z “Foreign companies thus recognised shall, in the territories of the 
signatory States, be entitled to enjoy the rights deriving from such 
recognition and be parties to actions at law either as plaintiffs or 
defendants, provided they comply with the laws of the country in 
question.” 

Geneva, March 21st, 1927. 
(Signed) N. RUNDSTEIN. 


LEAGUE OF NATIONS 
Committee of Experts for the Progressive Codification of International Law 


REPORT TO THE COUNCIL OF THE LEAGUE OF NATIONS 
Adopted by the Committee at its Third Session, held in March-April, 1927 


NATIONALITY OF COMMERCIAL CORPORATIONS AND THEIR 
DIPLOMATIC PROTECTION* 


The Committee of Experts for the Progressive Codification of International 
Law was required under its terms of reference: 


1. To prepare a provisional list of the subjects of international law the 
regulation of which by international agreement would seem to be most 
desirable and realisable at the present moment; ' 

2. After communication of the list by the Secretariat to the Govern- 
ments of States, whether Members of the League or not, for their opin- 
ion, to examine the replies received; and 

3. To report to the Council on the questions which are sufficiently 
ripe and on the procedure which might be followed with a view to pre- 
paring eventually for conferences for their solution. 


In Execution of these terms of reference, the Committee requested a 
Sub-Committee: 


“To examine, with a view to regulation by international agreement, 
the questions of the nationality of commercial corporations and of the 
determination of the State to which the right of affording them diplo- 
matic protection belongs.” 


The Sub-Committee, which was composed of M. Runpstem, Rapporteur, 
and MM. Gurrrero and Scuticxine, submitted to the Committee a report 
setting out the reasons in support of its conclusion that the subject is one the 
regulation of which by international agreement is at the present moment 
desirable and realisable. 

M. Schiicking has submitted observations on the subject of this report, to 
which M. Rundstein has replied. 

The report, with the observations and the reply, has been examined by the 
Committee of Experts. 

The nature of the general question and of the particular questions involved 
therein appears from the report. The latter contains a statement of prin- 
ciples to be applied and of the solutions of particular questions which follow 
from these principles. The Committee regards this statement as indicating 
the questions to be resolved in order to deal with the matter by way of an 


* Publications of the League of Nations. V. Legal. 1927. V. 12. 
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international agreement. Al these questions are subordinate to the larger 
question set out above. i 

The Committee is informed that this subject has just been placed on the 
agenda of the Conferences on International Private Law which the Govern- 
ment of the Netherlands proposes to convene, and that a questionnaire deal- 
ing with it has already been sent to a certain number of Governments. 

Considering, in consequence, that, if the Government of the Netherlands 
proceeds in the near future to follow up this initiative, which it has taken 
since the last session of the Committee, submission of the subject to the 
Governments in accordance with the Assembly’s resolution of September 
22nd, 1924, might be regarded as superfluous, the Committee has resolved to 
transmit its Sub-Committee’s report to the Council, with an expression of the 
opinion of the Committee that the subject, within the limits indicated by the 
report, is one which it is desirable and presently realisable to regulate by 
international agreement, either in the manner contemplated by the Govern- 
ment of the Netherlands or, if this initiative remains without effect in the 
near future, in such other manner as the Council may deem appropriate. 

The Committee feels it desirable to add that it does not pronounce either 
for or against solutions proposed for special problems by the Sub-Committee. 
At the present stage of its work, it is not for the Committee to put forward 
conclusions of this nature. Its task is rather that of directing attentian to 
certain subjects of international law the regulation of which by international 
agreement appears to be desirable and realisable. 

The report of the Sub-Committee, with the observations and remarks 
bearing on it, is attached to the present communication. 

Geneva, April 2nd, 1927. 

(Signed) Hj. L. HAMMARSKJÖLD, 

Chairman of the Committee of Experts. 


ANNEX 


REPORT OF THE SUB-COMMITTEE 


Rapporteur: M. RuNDSTEIN. | 
Members: M. GUERRERO. 
M. Scuücxıne. 


“Is it possible, without encountering political or economic obstacles, to 
Jormulate by way of a convention international rules concerning the nationality 
of commercial corporations and the determination of the question to what State 
the right of affording them diplomatic protection belongs?” 

[Translation.] l 
I. Tae Merson 


The solution of this problem involves an examination of certain preliminary 
questions connected with the analysis of the political and economic obstacles 
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which would be met with in the preparation of a convention requiring 
the contracting States to consider a commercial corporation as national or 
otherwise. 

It is obvious that the external form taken by the activities of commercial 
corporations does not always reflect the actual political and economic posi- 
tion: a corporation established under the legislation of a country A may have 
a majority of shareholders who are nationals of a country B, may be consti- 
tuted with the aid of foreign capital, and may be largely influenced by per- 
sons over whom country A has no control. Joint-stock companies cannot be 
confined within territorial boundaries; frontiers have no meaning for them. 
It would seem that the States which eventually sign a convention would lose 
all power of determining the legal capacity of such corporations, even if their 
activities were held to be injurious to the trade and industry of the country. 
If a corporation is national in virtue of an international rule, it cannot be 
treated in a manner incompatible with the legislation of the country; any 
discrimination would amount to a violation of international engagements. 

Tf, then, a certain association must be recognised as having the inalienable 
character of a ‘‘national corporation,” it cannot legally be treated otherwise, 
even if its activities, its influence, its personal composition, and its manage- 
ment, all imply that it is “foreign.” States are, of course, free to conclude 
conventions dealing with the recognition and establishment of corporations; 
they frequently enter into commercial treaties which contain clauses dealing 
with the legal status of corporations. These international undertakings, 
however, being bilateral and founded on mutual concessions, have no general 
character. Moreover, they operate on the basis of the conception of 
“nationality” as if it were a fixed and recognised standard. They have 
nothing to say as to the conditions in which a corporation constituted in one 
of the two contracting States is to be considered national but allow full play 
to the rules of the locallaw. Their object is rather to lay down rules for the 
recognition of corporations, the granting to them of authority to engage in 
trade or industry, their taxation, etc., in the territory of the contracting 
parties. The terms employed and the clauses embodying these rules are 
almost invariable, apart from a few slight differences to meet special circum- 
stances, and it seems likely that the habitual use of these uniform clauses may 
lead to the formation of a general law. 

All this, however, is far from constituting the establishment of rules for the 
legal determination of nationality with which the law of individual countries 
would have in all cases strictly to comply. 

At this juncture it may be well to allude to the political and economic situa- 
tion which has developed out of the Great War. The guiding principles 
which were followed before the war in determining the nationality of corpora- 
tions were laid down by the legislation and jurisprudence of that period. 
Where the system of Government licences, which removed all doubt as to the 
nationality of corporations, was not in use, the system. of domicile (seat— 
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siège social) was generally employed. Although there was formerly a tend- 
ency to make nationality dependent on the location of the centre of activity 
(centre of operations), this theory has of late years found little support. 
The legislations of many countries were at one in recognising the interde- 
pendence of the law of constitution and the seat (siège social) of the corpora- 
tion. It cannot, however, be said that this practice created a strict custom- 
ary rule of international law governing the determination of the nationality 
of corporations. It would be going too far to imagine that in the pre-war 
period the power of the State in regard to determination of the nationality of 
a corporation necessarily depended on the official and actual seat of the 
corporation as the sole point of connection with the territory. There was 
no such customary rule. At the most, we might say that there was a gen- 
erally recognised rule for the determination of nationality; but this rule could 
not be erected into a regular international law (MAMELOK, Die Staatsange- 
hörigkeit der juristischen Personen, 1918, p. 16: ‘Es handelt sich hier um allge- 
meines, nicht aber um seiner Quelle nach gemeines Recht”). And if we 
can accept the general principle that the attribution of legal capacity to a 
corporate body is decisive of the question of its nationality, this rule is purely 
one of interpretation. It is applicable in case of doubt, but is not sanctioned 
by any international custom (NEuMErYER, in Mitteilungen der Deutschen 
Geselischajt für Völkerrecht, Vol. 2, 1919, p. 155). 

What changes in these conceptions were brought about by the war? 

There is no need to rehearse the vicissitudes of emergency legislation and 
of the practice of courts which broke with pre-war tradition. The legal 
personality of corporations was called in question because their abstract unity 
was no longer the only point considered. The nationality of the members 
was substituted for the nationality of the corporation; enquiries were made 
into the individual activities which were cloaked by the distinct legal entity 
constituted by the persons responsible for the corporation’s existence and 
work. The view was taken that a corporation, being an association of 
individuals, necessarily reflects the activities of those individuals. Recourse 
was had to the conception of serving as a cloak for individual activities and 
an attempt. was made to justify ad hoc ways of looking at the matter on the 
ground of a difference between the conceptions of private and public law. 
While the principle was recognised that a corporation is an entity distinct 
from and independent of the personalities of its members, and that their 
nationality cannot be identified with the nationality of the association, the 
dictates of public law were followed and the standards of private law were 
thereby rendered inoperative and of no legal effect. In short, it was assumed 
that “derrière la fiction du droit privé se dissimule vivante et agissante la 
versonnalité ennemie elle-même” (Paris Court, February 27th, 1917; 
CLUNET, 1917, page 1457), and it was established by public-law methods 
that a corporation which had previously been regarded as national was 
foreign. By this procedure, a conception until then unknown and foreign to 
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the prevalent notions—the English conception of “control” as the distinctive 
mark of nationality—was introduced. 

It would not carry us far to describe the theories briefly outlined above as 
pathological. That would give no indication of their vitality and the possi- 
bility of their application in the future, even if their value is negative. 
What was pathological yesterday may be normal tomorrow. Admitting 
that post-war legislation and jurisprudence are returning to traditional 
conceptions, we may nevertheless reasonably ask whether the theories con- 
structed on the basis of war measures will be without influence on the devel- 
opment of the idea of nationality in the immediate future—if, indeed, they 


did not destroy that idea by introducing standards irreconcilable with the | 


views hitherto accepted. This is the principal point on which economic 
obstacles (which are in themselves political obstacles) might destroy an 
international settlement by making it impracticable or even undesirable. 
Modern authorities are not blind to the possibility that war experience may 
have some effect on the legislation and jurisprudence of the future. 

Accordingly it may be admitted that present circumstances do not en- 
courage the idea of a general settlement which would bind States and deprive 
them of the freedom of action demanded by their economic needs. Already, 
of course, there may be seen in French and English jurisprudence a tendency 
to revert to the old principles (the practice of certain joint arbitral tribunals 
in regard to the nationality of corporations continues to be influenced by the 
provisions of the Peace Treaties; they refuse to accept the idea of nationality 
at all, and work on the basis of the ‘‘control” theory, without prejudice to 
the question of principle as to the standard to be employed in normal circum- 
stances). French post-war jurisprudence adheres to traditional conceptions, 
admitting that ‘la nationalité d’une société, pas plus que celle d’un individu, 
ne se détermine également ni par ses affinités ni par ses tendances; elle est en 
principe celle du pays où la société a été constituée et 4 la législation duquel 
elle a conformé ses statuts” (decisions of the Paris Court, December 17th, 
1919; and'Court of Cassation, July 28th, 1919). A similar change of front 
may be observed in English jurisprudence: the decision of the House of 
Lords in the well-known case of Daimler Co. v. Continental Tyre and Rubber 
Co. (June 30th, 1916) was adapted to war-time needs, but since the war 
there has been a return to the principles generally accepted in time of peace, 
and as early as 1919 we find the following instruction in Section 2 of the 
Treaty of Peace Order of that year: 


“The expression ‘nationals’ in relation to any State includes ... a 
company or corporation incorporated therein according to the law of 
that State.” 


But does this abandonment of the principles generally accepted during the 
war mean that countries are ready to accept uniform principles based on the 
conceptions current before the war? Will they be prepared to tie their hands 
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and make their legislation conform to the principles of international law on 
the subject of nationality? 

The answer depends on the view taken of the importance and scope of the 
tules to be formulated in order to establish a universal definition of the 
nationality of legal persons. 

If this definition could be so formulated as not to restrict the freedom of 
action of States—enabling them, on the contrary, to control as they mghi 
think fit the constitution of commercial corporations working under the pro- 
tection of their Jaws—the reply would be in the affirmative. If, on the ozher 
hand, the settlement to be proposed contained any indication that it would 
encroach upon the legislative freedom of States, it is very doubtful whether 
the task of codification could be attempted or accomplished. 

Owing to the protectionist tendency of territorial legislation, we find very 
serious obstacles to the free constitution of commercial corporations, par- 
ticularly in countries where susceptibilities exist as to the origin of the capital, 
the control which may in fact be exercised over what is prima facie a national 
company, the importance of the industry in which a, company is engaged, or 
the nature of the company itself if subject to special regulations (e.g., com- 
panies of general importance for the national economy or connected with 
national defence; measures relating to key industries). ‘There has been much 
discussion of the possibility of reconciling the different criteria of naticnelity 
in order that the pre-war conceptions and the new idea of “control” may be 
combined so as to cover both peace-time and war-time eventualities (Cuc, 
La nationalité des sociétés, 1921, p. 11; Leven, De la nationalité des sociétés 
et du régime des sociétés étrangères en France, 1926, pp. 123 et seg.i. M. 
Lyon-Cakn, in his preface to M. Leven’s monograph, observes that such a 
reconciliation would appear difficult to accept. 

I share that view, and I hold that it would be wrong to accept criteria 
reconciling opposing conceptions; that would affect the development of inter- 
national relations and co-operation between peoples. When we pay regard 
to the trend of national economic forces and the special needs of States, we 
are not neglecting the international point of view according to which eco- 
nomic activity is impossible without national interdependence. One of two 
courses must be chosen: either there must be a return to pre-war principles 
with the modifications required by the imperative needs of the present time 
or preference must be given to a notion of “control” introduced by emer- 
gency war legislation which makes “nationality” dependent upon interpre- 
tations of fact and exercise of discretionary powers in a manner that cannot 
easily be brought into a uniform system; in the latter case, that security, 
which is so necessary in international relations, could not be guaranteed. 

This new notion of “control” cannot be taken as a “standard” in an 
international settlement of the question. It would not be worth whils to 
formulate as a rule so elastic and ambiguous a concepticn, for it would be the 
negation of a definite rule, inasmuch as the contracting States would be left 
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complete freedom to apply it as they chose; moreover, the theory in question 
would amount to an absolute denial of the legal personality of commercial 
corporations, because it would remove the need for applying the principle of 
nationality. , 

On the assumption, then, that an international settlement can.be made 
upon the basis of the maintenance of the principles established by pre-war 
practice, it must be emphasised that the recognition of those principles, being 
of a strictly formal nature, cannot restrict the freedom of States to protect 
their own vital economic interests. Mention has already been made of this 
fundamental condition, without which no international settlement would be 
feasible, and we therefore propose to indicate the lines which any future con- 
vention must follow if the work for an international settlement is not to fail. 

Let us suppose that a rule is laid down for determining the nationality of 
commercial corporations. In any event the rule must be silent as to the 
conditions to be imposed by the local legislation on the constitution of a 
corporation. In other words, the international settlement will not affect the 
methods which the legislators in each country may think it necessary to 
follow in order to determine whether a corporation can be constituted, regis- 
tered, licensed, and attached by this or that necessary qualification to the 
local legislation from which it derives its existence and consequently its so- 
called “nationality.” All that can be done by an international settlement 
is to lay down that if the corporation is constituted the distinctive marks of 
its nationality are to be found in the legal qualifications which it will formu- 
late. Thus, domestic legislation is free to say: “The constitution of com- 
mercial corporations is not subject to any restriction as regards the national- 
ity of their members; the corporation is national even if all the shareholders 
or all the capital are foreign, provided that it is constituted in accordance 
with the local law and that its official seat (siège social) is its actual and gen- 
uine central office.” Or, on the other hand: “In order to be a national and 
connect itself with the local law, the corporation must observe special regu- 
lations; it could not be constituted, and would have only a de facto existence, 
if the conditions stipulated for the purpose of preventing foreign control or 
predominance were not observed.” Consequently, the local law is free to 
insist that the shares shall be registered and that only a certain proportion— 
even a very small proportion—may be held by foreigners; or that the direc- 
tion and management of the corporation must be such as to guarantee the 
possibility of an effective influence being exercised by nationals of the 
country on the policy of the company. In the case of corporations of 
general importance, regulations may be made to prevent foreign control. 
Further, the local law may exclude the principle of free constitution of joint- 
stock companies and may make the formation of certain classes of company 
conditional upon Government authorisation. The forms taken by these 

_ restrictions need not be analysed here; they are to be found in the legislation 
of many countries (Great Britain, Sweden, Switzerland, French projects, 
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etc.). They are not in principle subject to any restrictions, except so far as 
considerations of interdependence and co-operation, or the unfortunate con- 
sequences likely to ensue from measures of retortion on the part of other 
countries, may counsel a wise moderation. Nevertheless, such restrictions 
do not violate any customary principle of international law, for it is not a 
question of a general prohibition excluding all foreigners from participation 
in any company constituted in accordance with the local law. Moreover, 
commercial treaties prevent the application of such an anti-alien principle. 

At the same time, whatever these restrictions may be, however compre- 
hensive and rigorous, they can have no influence on the international settle- 
ment of the nationality question; provided that it is understood that that 
settlement must give way to the conditions already established and fixed by 
local legislation. These material conditions are to be respected by a formal 
settlement which will refer to the criterion of the constitution of the corpora- 
tion and assume that it conforms with the local law. Similarly, the inherent 
dangers of a conception so difficult to grasp as that of “control” are avoided. 
This is the method which has long been used in commercial treaties; the 
provisions dealing with the recognition of corporations make it conditional 
upon their being duly constituted in conformity with the laws in force and 
comiciled in the territory of the contracting parties; what those laws may be, 
and to what conditions the choice of domicile may be subject, is a matter 
which does not concern the general principle. 

It would therefore be undesirable—indeed, harmful—to enact rules for the 
nationality of corporations embodying uniform essential conditions to be 
incorporated in all legislations. The attitude adopted in the Convention of 
‘October 13th, 1919, relating to the regulation of aerial navigation is not to be 
recommended in a Convention designed to crystallise the ordinary law 
z2cverning commercial corporations in general. In Article 7 the Convention 
deprives the States concerned of their absolute freedom to determine the 
nationality of incorporated companies owning aircraft. The conditions 
which the local laws should immediately prescribe in order that such com- 
zanies may be nationals are specified in the Convention itself. This method 
ney suit the special case of aerial navigation but cannot be generally applied: 
zae risks would be too great. 

Having selected our method, we must now proceed to enquire into the 
piacipal question—whether, and if so how, the conception of the “national- 
izy ” of companies can be made the object of an international settlement. 


II. THe PROBLEM 


We should be exceeding the scope of this report if we attempted to discuss 
the theoretical controversies that arise on the main question whether the 
icea of nationality can apply to corporate bodies in general, and more par- 
tizu_arly to commercial companies having the status of legal entities with an 
inenendent personality. The term is now in general use in international 
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conventions, laws, jurisprudence, and works on the subject. But the fact 
that it is so used does not prove that the conception in question reflects the 

` actual state of things; for in point of fact there is a considerable difference 
between the nationality of natural persons and the nationality of legal 
entities with independent personality. When we enquire into the theories 
now current, we find that, apart from those which accept the identity of the 

c conception of nationality as applied to natural persons and to legal persons 
(see, for example, Isay, Die Staatsangehérigkett der juristischen Personen, 
1907, p. 67), the following views are held: 

1. In favour of the application of the conception by analogy. The concep- 
tion as generally applied to natural persons is transferred with the modifica- 
tions entailed by the difference in the character of companies and associations. 
In establishing a legal relation between an association created under private 
law and a particular State, the association is said to have a definite national- 
ity, in order to show that of all the legislations of different countries it is the 
legislation of the country specified that should govern the contract of asso- 
ciation and the legal relations which derive from it. 

2. Against the idea of nationality as applied to legal persons. This view 
hardly depends on the interpretation placed on legal personality. Whether 
the “fiction” system (LAURENT) or the system which derives the rights of 
corporate bodies from the rights of the individual. members (VAREILLES- 
SOMMIÈRES) is accepted, it is boldly stated that a corporate body can have no 
nationality, “car elle n’est qu’un procédé intellectuel, qu’une image de notre 
cerveau; seuls, les associés ont une nationalité” (VAREILLES-SOMMIERES). 
Even where the real existence of corporate bodies is admitted and the 
“fiction” theory discarded, the idea of nationality is rejected as a useless and 
even dangerous conception. There is a considerable difference between the 
nationality of persons and the nationality of associations. Pruuer (Traité 
pratique de droit international privé, Vol. II, pp. 770 et seq.) argues that the 
analogy generally accepted is purely theoretical in this connection; the 
attribution of nationality to legal persons is regarded as artificial (Martin- 
ACHARD, La nationalité des sociétés anonymes, 1918, pp. 34 et seg.). Whatis 
called the nationality of corporations is really nothing more than a kind of 
domicile. We do not propose to enter into an analysis of this negative theory 
as to the alleged nationality of corporations; we would merely point out that 
the acceptance of the conception of domicile in this connection involves the 
acceptance of the theory of jus soli as a general criterion to determine the 
relation between the State and the association, which will necessarily be 
subject to the State to which it owes its existence. Micov (La théorie de 
la personnalité morale, 1924, Vol. II, p. 344) has very reasonably pointed out 
that for corporate bodies domicile and nationality are one and the same thing. 

Whatever views may be taken by legislators and writers on law, we think 
it is useful to keep the idea of nationality as a convenient conception to 
express certain solutions which admittedly have their advantages. 
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As a matter of fact, when a conflict of laws arises out of the legal status of a 
corporation, we have to consider in the first place whether the corporation is 
foreign or national; its status is a complex of rights and obligations derived 
from a specific source and governing the functions and activities of the legal 
entity. These rights and obligations are not distinct and disparate legal 
phenomena; the unity of the legal situation is unalterable, even if in actual 
fact we find separate legal acts varying with the country in which they are 
constituted or performed. With this unity, certain vested interests are bound 
up, which must be protected even outside the limits of the sovereignty of the 
State to which the legal entity belongs. The limits of this protection may 
vary (clause concerning public order and the exclusive application of the 
local law). Nevertheless, the attitude of the competent legislator, when 
-called upon to settle questions of law connected with the existence and 
functions of legal entites, will always be influenced by this problem: to what 
sovereignty is the staius of any given corporate body subject? 

Here the main difference is clearly brought out. Are we concerned with 
the status which is constituted by the complex of obligations and rights 
which is subject to the sovereignty of our own State, or of some other Staite? 
What are the distinctive marks and points of connection by which such 
status can be attached to a foreign State belonging to the community of na- 
tions? (Even in the best of worlds the members of that community are not 
limited to two, but are very numerous.) 

It will be seen that we are not here confronted by a simple question of the 
applicability of laws. Moreover, it might be contended that every legal 
relation bears the characteristic impress of nationality. Should a contract 
of sale, concluded between two Englishmen domiciled in France and to be 
carried out in France, be regarded asa contract having “French nationality”? 
Such an interpretation cannot be admitted. NEUMEYER (Internationales 
Verwaltungsrecht, Vol. I, pp. 107, 108) points out that this could not be the 
true meaning of the conception of nationality as applied to corporate bodies; 
it would be a mere application of Saviany’s theory of the location of the legal 
relations in question (Cua, op. cit., page 50: “Mais peut-on traiter la na- 
tionalité comme un effet du contrat de société?”’). The attachment of a 
corporate body to the sovereignty of a certain State is not a final solution of a 
problem of conflicts cf laws but a starting-point from which to attack special 
questions. Can a company belonging to a country A and operating in a 
country B be held to possess the nationality of the latter country on the 
ground that certain legal relations, which in no way concern the territory or 
inhabitants of A, arise and take place in B? 

The individual legislations of different countries certainly contain no spe- 
cial provisions dealing expressly with acquisition, change, and loss of nation- 
ality by corporate bodies on the analogy of the corresponding rules fornatural 
persons. Indeed, it is extremely doubtful whether such rules are needed. 
While nationality, in the case of natural persons, is the presumption of 
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certain relations involving legal consequences, and while it is also the condi- 
tion of certain rights and obligations attaching to the persons concerned, the 
‘position in regard to corporate bodies is different. Obviously, the law 
governing the nationality of natural persons does not apply to commercial 
corporations; for their origins and functions differ profoundly. Certain 
rights and obligations can only apply to natural persons, in regard to whom 
independent rules may be laid down to determine the principle underlying 
the inevitable consequences of the main conception (e.g., civil rights and du- 
ties). In the case of corporate bodies, on the other hand, the core of the 
problem resides in the character of the legal effects which must be accepted, 
assuming the transference to those bodies of the points of connection already 
recognised as existing in the case of natural persons. Thus a national may 
acquire immovable property which foreigners are not permitted to acquire, 
or only subject to certain conditions (Government authorisation). If certain 
commercial corporations are entitled to acquire immovable property while 
others are not, the differentiation may be based on the assumption that cor- 
porations of the latter class are foreign; by elimination, therefore, all other 
corporations are national, and there is no need for special legislation on.the 
point of nationality. 
The conception of nationality is formed by this method of contrasting 
legal consequences; in order to be recognised as a person having legal capac- 
_ity, to be allowed to carry on trade or industry and acquire immovable 
property, to have free and ready access to the courts of law, to be exempt 
from the cautio judicatum solvi, to be subject to taxation on the normal scale 
and to enjoy diplomatic protection, an association must satisfy certain 
conditions. These are not analogous to the assumptions which might be 
invoked as the causa efficiens of the nationality of natural persons (birth, 
marriage, legitimation, naturalisation): they are bound up with the origin 
of the association; associations constituted in accordance with the legislation 
of a particular country by the possession of a distinctive mark (seat, main 
establishment, etc.) will be recognised as “national.” If these conditions 
are not satisfied, the association may be entirely without any legal existence 
(unless otherwise provided, of course, in international agreements or in the 
local legislation). In such cases the expression “corporations under the 
jurisdiction of foreign powers” (sociétés ressortissantes de puissances étran- 
gères) is used. The conceptions commonly attached to the nationality of 
natural persons have been introduced by the methods of general transfer- 
ence and individual contrast. We proceed by the method of contrast if 
we specify the points of attachment of foreign corporations (cf., for example, 
' Article 28 of the Spanish Civil Code, which lays down that associations 
shall possess Spanish nationality in virtue of recognition by the law of the 
country of domicile, and also specifies that associations domiciled abroad 
are in a different position). It would be useless, however, to make special 
rules: for nationality, since the legal recognition of corporations is not 
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regulated with that sole object. Indeed, the question of nationality is dealt 
with incidentally; it is not premises but effects that are regulated. For 
example, while the French Law of November 22nd, 1918, recognises changes 
of nationality by joint-stock companies (see Article 31 of the Law of March 
Ist, 1925, introducing the institution of limited liability companies), it does not 
go into the details of the procedure for effecting such changes, although, 
as regards natural persons, the questions of expatriation and change of 
nationality are dealt with explicitly and in the minutest detail. English 
law merely lays down that for the purposes of civil law any corporation not 
domiciled in England is deemed to be a foreign corporation (Jmnxs, Digests 
de droit civil anglais, Vol. I, 1923, page 6, Article 20). This definition is 
adequate to determine the legal effects, and there is no need to lay down de- 
tailed rules defining the scope of the idea of nationality and regulating its 
acquisition and loss. In the well-known case of the Bank of the United 
States v. Deveaux, Chief Justice MarsHaut denied that corporations could 
have nationality (“that invisible, intangible and artificial being, that mere 
legal entity, a corporation aggregate, is certainly not a citizen”), but observed 
at the same time that in the pursuit of its special aims a corporation car 
possess the character of a national (“. . . as endowed for this special 
purpose with the character of the citizen”). In our opinion, the problem o? 
nationality, but its transference to this special field, may be held to satisfy 
the exigencies of legal logic from the point of view of this “special purpose’ 

alone. 


III. SOLUTIONS 
1 


The existence of an association having corporate personality cannot be sep- 
arate from and independent of any legal system. We will not dwell upor 
the question whether the law creates personality or merely lays down the 
conditions for its recognition; for the purposes of codification we need merely 
point out that a corporation cannot possess personality except in virtue of 
the law to which it is amenable. It is impossible to contend that a company 
constituted at the North Pole would possess individual personality unless 
the legal system under which it was to be constituted was specified in ad- 
vance. For our purposes the question of the nature of personality may be 
neglected; leaving its solution to philosophers and sociologists, we will 
merely state that, for the jurist, any personality, individual or collective, is 
` artificial. According to the pragmatist view taken by American law, “la 
personnalité west pas une chose en soi, une entité juridique, mais plutôt une 
méthode de raisonnement, un moyen de mettre l’unité dans la logique du 
droit” (LEPAULLE, De la condition des sociétés étrangères aux Etats-Unis 
T’ Amérique, 1923, p. 30). 

Now the capacity of an association to exist and pursue its activities as a 
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unit endowed with personality and the law which invests it with that capacity 
are two closely related things. No corporation can be formed and constituted, 
act and function, unless it observes the law to which, from the moment of 
its constitution, it is subject. As M. Anzitorrr has rightly pointed out: 
“|. . la persona giuridica intanto esiste ed ha una determinata nazion- 
alita, inquanto v’é una data legislazione che le da vita.” 

The law of constitution is therefore an essential condition of the nationality 
whose other conditions it determines. 

But is this lex constitutionis the sole distinctive mark which can be de- 
cisive for the purposes both of the existing regulations.and of the future 
codification? 

In the first place, it must be observed that the law of constitution is not 
identical with the law of the place of constitution. The fact that a corpora- 
tion constituted in a country A satisfies the formal and material requirements 
of the legislation of a country B is not sufficient to invest it with the nation- 
ality of the latter country if it has no material links (such as seat, centre of 
operations, subscribed capital, etc.) with the territory of the latter country. 
Constituted in accordance with the law of B and having its seat in A, it 
cannot possess the nationality of B because there is no link attaching it to 
the territory of B and enabling the law of that country to be applied. 

Under Article 230, paragraph 4, of the Italian Commercial Code, com- 
panies constituted abroad are regarded as Italian companies, even so far as 
concerns the form and validity of their articles of association (though 
registered also abroad), provided that their seat and principal establishment 
are in Italy; they remain subject to all the provisions of Italian law (cf. 
Article 172 of the Belgian Law on Commercial Companies, Article 110 of 
the Portuguese Commercial Code, and Section 239 of the Roumanian Com- 
mercial Code). The legislation of the Argentine Republic, which does not 
admit the idea of nationality but adheres to domicile as the distinguishing 
mark, admits the corresponding formula (Article 286 of the Commercial 
Code, as amended by the Law of September 28rd, 1897; see the case of the 
Branch of the Bank of London and Rio de la Plata). The attitude taken by 
Argentine law is explained by the substitution of the idea of domicile for 
that of nationality. Starting from the theory that legal persons owe their ex- 
istence to the law of the country which authorises them, it has been held 
that they are neither national nor foreign (ZEBALLOS, De la condition dans la 
République Argentine des sociétés organisées en pays étrangers; CLUNET, 1906, 
pp. 604 et seg.). 

It is clear that neither the law of the place of constitution nor the law of 
constitution constitutes a link by itself: each of them only decides the ques- 
tion of nationality. IfaState decided what law should be applied, ignoring the 
links recognised as effective by another State,, that would amount to a 
limitation of the sovereignty of that other State. 

The State’s control over the existence and functions of a corporation is 
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bound up with the material cireumstances which make the laws of that 
State applicable to certain relations arising in, or affecting, the territory of 
that State. If the law assimilates a corporate entity to a natural person as 
regards legal capacity (or, if the expression is preferred, the rights resulting 
from its mere existence), that capacity does not exist outside the territory 
subject to the particular legislation. 

A natural person is amenable to the law of his personal status, even if 
resident outside his native country. A corporate body, on the other hand, 
is amenable to the law of the place where its life is centred—where the 
organs of the body, without which its existence is inconceivable, operate. 
If it resides outside the country in which it has its seat, it thereby becomes 
subject to the legislation of the country in which its newly selected head- 
quarters are situated; that country will regard the corporation either as a 
branch or as a foreign company on the basis of its original nationality. If 
the corporation wishes to remain established outside its country of origin, 
it must comply with the conditions laid down in the law of the place where it 
wishes to establish itself in full legal independence. 

Apart, therefore, from the factor of intention, allegiance depends on a 
material fact whose legal significance is determined by the competent 
legislation. 

Within its territorial competence this legislation may determine the con- 
ditions constituting the material fact on the basis of such distinctive marks 
as may be thought suitable. Seat, working headquarters, place of constitu- 
tion, subseription of capital, ete., may be considered material circumstances 
calling the laws of the country into operation. Mere intention is not a 
decisive factor; we may, for example, attach chief importance to the deter- 
mination of the seat, but that determination will have no legal value unless 
it is in consonance with the facts. The freedom of the intentions to which 
the corporation owes its constitution cannot exceed the limits legally imposed 
on the arrangements of the parties concerned. 

If we regard the test of nationality for corporations as analogous to the 
domicile of natural persons when not vitiated by any intent to defraud, the 
seat (siège social) of a corporation must be treated as a necessary link to 
bring the law of constitution into harmony with the material fact of estab- 
lishment. The domicile of a person corresponds to the centre of a corpora- 
tion’s interests, and, as Cug has rightly observed (op. cit., p. 65), “pas plus 
une société qu’un individu ne peut se constituer artificiellement un domicile 
qui ne correspondrait pas au centre de ses intérêts.” 

Conversely, it is not allowable to say that in selecting its domicile—+.e., 
its seat (siège social)—a corporation can be constituted in accordance with 
any other legislation than that which operates in tke place of that domicile. 
Is it conceivable that a corporation should be constituted in a country B 
and should yet be dispensed from observing the legislation of B'as it affects 
the constitution of corporations? It is clear that the conditions governing 
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the establishment of a corporation are inseparable from the legislation to 
which its constitution is subject. The best proof of this is the well-known 
theory of fictitious seat. Similarly, a corporation constituted in accordance 
with the law of a country A cannot be held to be subject as regards its 
constitution to the law of a country B simply because it proposes to estab- 
lish its headquarters in that country without observing the laws of its con- 
stitution. ' 

These two factors are clearly inseparable. If we take the view that the 
material factor is the seat, the reason is that the seat is recognised as the de- 
‘cisive factor not only by authorities and judicial decisions, but also by current 
practice in treaties. The centre of operations is too variable and inde- 
terminate to serve as the point of attachment; the reasons for its rejection 
are too well known to need repetition. Again, none of the complex standards 
(alternative or combined—e.g., seat or centre of operations, seat and centre 
of operations) seems to us a suitable basis for codification. None of the other 
standards (Government authorisation, place in which capital was subscribed) 
can be expected to obtain general acceptance. 

We may thus lay down the general rule that the nationality of acommercial 
corporation is determined by the law of its constitution (irrespective of the 
place of actual constitution) and by its effective seat, the legal determination 
of which depends on the law governing the constitution of the corporation. 
The material fact of domicile is necessarily bound up with the law regulating 
the existence of the corporation; in other words, the original seat cannot be 
situated elsewhere than in the country in which the corporation was consti- 
tuted. There cannot be freedom of choice allowing the location of the seat 
to be determined in accordance with any law other than the law governing 
the constitution. States should therefore be internationally bound so that 
it would be impossible to fix the seat outside the territory and dominion of the 
law of constitution: the choice of the seat must be limited by the bounds of 
territorial sovereignty. 

Accepting M. Pruue7?’s theory (see his monograph Des personnes morales 
en droit international privé, 1914, pp. 133, 184), we would say that the law of 
constitution regards the seat as juridically adequate for its purposes. Fol- 
lowing out this theory, we can avoid the idea of nationality by saying that the 
law of the country of constitution, in which the seat of a corporation is 
necessarily situated, ‘donne naissance au droit acquis à la personnalité 
civile” (PILLET, op. cit., p. 184). 

We have already pointed out that no international arrangement can be 
successful unless the standards for the determination of nationality are of a 
strictly formal character. The standard proposed above satisfies this con- 
dition: no restriction is placed on the freedom of States to regulate the con- 
stitution of corporations and to fix the legal conditions therefore; the only . 
formal restriction concerns the determination of the seat of the corporation, 
and is to the effect that it can only be established in conformity with the law 
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of the place in which it must necessarily be situated; the law of location would 
be identical with the law of constitution. 

Accordingly it would be internationally prohibited to regard corporations 
constituted in accordance with a given law as national if their effective seat 
is not subject to that law. A corporation may establish its seat wherever it 
pleases in the territory of the country in which it is constituted, but freedom 
of choice ceases outside that territory. The seat may be fictitious and not 
the same as the actual seat, but this possibility only exists within certain 
territorial boundaries; there the fictitious seat may even prevail over the 
actual seat (see, for example, paragraph 24 of the German Civil Code). But 
it would be abnormal for any legislation to confer the quality of a national 
on a corporation having its seat in a foreign country and subject to the laws 
of the former country on the ground that its original constitution took place 
there. Such a practice would give rise to intolerable conflicts. 

Lack of concordance between the actual seat and the.statements in the 
articles of association, when these are not consonant with the facts, should be 
remedied by international action. For this reason the clause in paragraph 
23 of the German Civil Code, authorising the ascription of nationality even 
where the seat of the corporation is situated outside Germany, can only be 
regarded as having legal importance so far as concerns relations territorially 
linked with Germany or legal consequences localised there (Isay, op. cit., p. 
184); the international scope of its application is highly problematic, and 
NerumevEr is quite right in pronouncing against the general applicability of 
such a principle, which he regards as an encroachment upon the sovereignty 
of foreign countries (Internationales Verwaltungsrecht, Vol. I, p. 129; 
Mitteilungen der Deutschen Gesellschaft für Völkerrecht, Vol. II, p. 159). 

The general principle must be recognised even in the system of authorisa- 
tion. A State would not admit the validity of an authorisation by a foreign 
Government unless it applied to a corporation constituted and having its 
central office in the foreign State. The international competence of the 
foreign Government would have to be denied (ef. Micuoupn, op. cit., Vol. IT, 
. p. 325, No. 1). An international arrangement on, these lines would un- 
doubtedly obviate positive and negative conflicts ayising out of the double 
nationality or lack of nationality of corporations—conflicts which might 
make it uncertain whether the corporations had legal capacity or should be 
treated as de facto corporations which must necessarily be wound up. Con- 
flicts between the actual seat and the seat according to the terms of asso- 
ciation, or between the seat and the centre of operations, would also be 
eliminated. : 

It should further be noted that the criterion proposed for an international 
arrangement is not contrary to modern doctrine and practice in the United 
States. According to the classical theory, a corporation is held to be.foreign 
if it is constituted by a State other than that in which the court trying the 
case is sitting. The conception of nationality, therefore, is not based on 
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domicile; the sole decisive factor is the law of constitution (LEPAULLE, op. 
cit., pp. 63, 64). If we suppose that in virtue of the principle of the terri- 
toriality of laws the domicile of the corporation is always in its country of 
constitution, even if it is really situated abroad, the domicile will always be 
tied fast to the country of incorporation (LEPAULLE, op. cit., pp. 70, 71). 
No effective link seems to exist between constitution and domicile. This 
lack of consonance between law and fact is corrected by the modern develop- 
ment of American ideas of domicile, which is regarded as effectually linked to 
the law of constitution. Henperson (The Position of Foreign Corporations 
in American Constitutional Law, 1918, pp. 191 et seg.) observes: “For con- 
stitutional purposes it seems necessary that some further criterion than the 
State of incorporation be adopted to determine citizenship and domicile.” 
The normal case is that in which when a corporation is formed its real seat 
depends on the laws under which it was constituted. Abnormal cases must 
be neglected: a corporation may be formed in a country A, but it may be 
stipulated that it can be domiciled in any country except the country of its 
constitution; or the real seat of a corporation may not correspond to the laws 
of its constitution (“whose principal office is in another State than that of its 
incorporation”). Such corporations, which are known in the United States 
as “tramp” or “migratory” corporations, cannot be recognised. HENDER- 
son brings out the importance of the principle that “only such corporations 
could do business in the State as were incorporated under the law of their 
physical domicile.” Similarly, the draft of the Uniform Corporation Law 
prepared by the Commissioners on Uniform State Laws lays down the general 
principle that the territorial link between the seat and the law of constitu- 
tion must be present (“the principal business office to be within the State of 
incorporation”); foreign corporations not satisfying this condition are not 
to be recognised (see Report of the Commissioner of Corporation on State 
Laws concerning Foreign Corporations, 1915). 

The arrangement outlined above differs from the projects accepted by 
the Institute of International Law and by the International Congress of 
Joint-Stock Companies held at Paris in 1889, in so far as these projects do 
not sufficiently emphasise the essential connection between the competent 
law and the material fact of domicile. The Institute’s project (Year-Book, 
1891, Hamburg Session: Report by M. Lron-Cazn on the conflict of laws 
relating to joint-stock companies, pp. 152-161) treats as the country of 
origin the country in which the legal seat has been genuinely established 
(Article V, pp. 171, 172; also the Treaty of Montevideo, Article V: “The 
Laws of the Country of their Domicile”). The reference to Article I of the 
rules adopted by the Institute gives no explanation on the essential point of 
the necessary relation between the law of constitution and the seat; there is 
a mere mention of “corporations constituted in conformity with the laws of 
their countries of origin.” It is conceivable, however, that a State might 
allow a corporation to establish its seat in its territory, in which case such 
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seat would be the legal seat under the laws of that country, and that the 
law of constitution would be satisfied with formal registration and the 
adoption of a fictitious statutory domicile. This would be a typical case of 
double nationality. It is for this reason that, in determining the country of 
origin, account must be taken of two factors which are, in our opinion, 
decisive. The expression “country of origin” remains ambiguous, for the 
country of origin cannot be determined by the seat, since the latter depends 
upon the conditions laid down in the competent legislation. On the other 
hand, the law of constitution by itself is inadequate unless it attaches im- 
portance to the actual circumstances (real domicile) which is subject to that 
law and linked with the legislation of the country. The conception of a 
“legal” seat which may be purely official and fictitious is not a suitable basis 
for an international arrangement. 

Thus, English law, while recognising the principle of the seat (siège social) 
holds that registration (i.e., the making an association amenable to the 
law of its constitution) cannot in all cases be decisive. Dicny and Kerra 
observe (Conflict of Laws, 1922, p.165):“. . . but the registration of the 
company is not for all purposes of itself decisive. The question in each 
case is: where is the real business of the company carried on? According 
to the answer to that question the company’s domicile must, in the main, 
be determined.” The conflict between the actual seat and the seat accord- 
ing to the terms of association, which must be considered as the legal seat, 
is obvious. English law does not recognise the domicile constituted by the 
registered office as decisive, if for the purposes of taxation or determining 
judicial competence other distinctive marks have to be taken into consid- 
eration. ‘‘Hence, a corporation, moreover, will be considered domiciled, or 
resident, in a country for one purpose and not for another, and hence, too, 
the great uncertainty as to the facts which determine the domicile or resi- 
dence of a corporation (Dirce and Kerr, p. 154). WESTLAKE also observes 
that the incorporation, 7.e., the constitution of a company ‘‘is not conclusive 
of its residence” (Private International Law, 1905, p. 361). 

This is why the formula proposed by the International Congress of Joint- 
Stock Companies held at Paris in 1889 is preferable. According to the Con- 
gress’s resolution, the nationality of a joint-stock company should he 

` determined by the law of the place in which it has established its seat. 
The seat of a company cannot be situated elsewhere than in the country in 
which the company was incorporated. 

The essential connection would thus be made between the law of consti- 
tution and the seat as established in accordance with the requirements of 
that law. We must therefore reject the solution proposed by the Second 
Congress of Joint-Stock Companies, held at Paris in 1900; the resolution advo- 
cating the determination of nationality on the basis of the principal places of 
business (centre of operations), or on the basis of the actual seat as fixed in the 
articles of association, represents an intermediate system which has all the 
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defects of a compromise; for to leave a choice (place of business or seat) 
amounts to sanctioning uncertainty and arbitrary decisions. Moreover, 
the fixing of the seat in the articles of association does not afford the neces- 
sary guarantees, even if that seat is accepted as genuine; it should be laid 
down that the seat as fixed in the articles of association should conform to 
the requirements of the law of constitution and should not be situated in 
any country other than that to whose legislation the corporation itself is 
subject. 


2 


The solutions considered above are concerned with commercial corpora- 
tions possessing legal personality. As regards associations of persons as 
such, it is well known that the laws of many countries do not recognise them 
as having this legal status. Partnerships in English law and “offene Han- 
delsgesellschaften” in German law do not possess legal personality. Is the 
conception of nationality admissible in these cases, and should not the 
international arrangement take any differences into account, in order to 
prevent conflicts? 

The main question whether a company does possess legal personality 
must be settled by the law to which the company is amenable. It is a well- 
established rule in international private law that the status of an association 
depends on the competent law—.e¢., the law governing the formation of the 
association. ‘‘Whether a partnership is a corporation depends on the law 
of the country in which it is formed” (Dicey and Kerta, p. 151). 

Can the question of nationality be settled by reference to this competent 
law? We do not regard such a solution as reasonable; for, first, the terri- 
torial laws do not deal with the nationality of associations which have no 
individual personality; and, secondly, we are attempting to reach an inter- 
national arrangement which must override the territorial law. 

For the purposes of such an arrangement, associations without personality 
must be assimilated to associations with personality. There is no reason 
for adopting a special rule for associations of individuals as such, even if 
their legal personality is not established. The two essential factors—the law 
of constitution and the actual seat—are known, just as in the case of those 
associations which are held to be legal entities. We are in favour of the 
general rule expressed in M. pz BusraMantr’s project in the following 
terms (Article 18): “Civil, commercial or industrial companies, other than 
incorporated companies, shall have the nationality of the place in which 
their principal centre of management or direction is habitually situated.” 

It is understood that the place referred to must besituatedin the countryin 
which the company was formed. 

Further, it must be remembered that partnerships (sociétés en nom col- 
‘lectif) although not possessing legal personality in some countries, neverthe- 
less possess privileges ordinarily attached to the idea of personality; they 
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cannot be treated differently from companies whose legal constitution is 
based on the assumption of their inherent personality (cf. WinLaNnD, Handels- 
recht, Vol. I, 1921, pp. 617-619, on the nationality of partnerships in 
Germanlaw). - i 

The solution proposed would in no way restrict the freedom of individual 
legislations to determine the essential conditions for the formation of a 
partnership with the status of a national company. It has been suggested 
that in French law (which is generally favourable to the view that such 
associations have individual personality) a partnership should, in order 
to have French nationality, have at least a majority of French members, 
and that its managers should be French; proposal of M. Lyron-Cazn; see 
LEVEN, op. cit., pp. 58, 59). The international arrangement will not en- 
croach upon this freedom, for it will be for local legislation to determine the 
` essential conditions for the constitution of partnership, just as it could make 
the formation of joint-stock companies conditional upon the greater part 
of the capital being taken up by nationals or upon the inclusion of nationals 
on the board of directors. 

The legislator will not, of course, go so far as to prohibit entirely the forma- 
tion of partnerships by any or certain foreigners in his territory; he will . 
simply lay down that, if foreigners wish to form such associations, nationals 
must participate. 

It is for this reason that all methods of determining the nationality of part- 
nerships by the nationality of their members must be rejected. Even if the 
association is not a distinct legal entity, its nationality cannot be deter- 
mined by reference to the criterion mentioned above, because the members 
may have a wide variety of nationalities. There is on record a case tried. 
by the Court of the Department of the Seine (decision of March 13th, 1915) 
in which a company formed in France consisted of a Dane, a German and 
an Englishman. As M. Weiss has rightly remarked: “‘Regardera-t-on la 
nationalité du plus grand nombre? celle des gérants? les capitaux exposés 
par chacun? et à quel moment se placera-t-on pour envisager lune ou l'autre 
de ces circonstances? Mais il y aurait là une source de difficultés inextricables, 
sans parler des préjudices souvent graves que ce système fera éprouver à la- 
minorité” (Traité, IT, p. 416). 

Moreover, such a criterion can have no force in a third State if the mem- 
bers of a partnership (société en nom collectif ou en commandite) without 
legal personality, constituted abroad, are not nationals of that State. What 
method could be employed to determine in English law the nationality of a 
partnership (société en nom collectif) formed in Germany, if some of the 
members were Swiss and others Italians? Unless the location of the seat is 
taken as a criterion, all the possible criteria must fail. The criterion specified 
above ean be accepted in cases where all the members are of the same 
nationality, and only in regard to matters where local legislation favours 
nationals to the detriment of foreigners (¢.g., in regard to the cautio judicatum 
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solvi—ef. the decision of the German Reichsgericht, Vol. 36, No. 100—the 
purchase of immovable property, or cases in which the company is formed 
with the intent to evade legal prohibitions—cf. the decision of the Polish 
Supreme Court, Third Division, November 12th, 1921). 

I do not feel that there is any point in regulating such peculiar situations 
by international action; the general principle must be the same for all com- 
panies, irrespective of their position as regards legal personality. This 
method should eliminate all uncertainty in international relations, whereas 
the application of the principle formerly laid down by the Swiss Federal 
Tribunal (decision of November 11th, 1892, CLUNErT, 1893, p. 640) that the 
nationality of a partnership (société en nom collectif) is determined by the 
nationality of its members, creates an opening for disputes of the most 
undesirable nature and might lead to a difficult or even inextricable 
situation. 


3 


Is it necessary, in any arrangement that may be arrived at, to give a 
definite decision as to the nationality of associated companies and branch 
establishments of foreign companies? 

If we consider an associated company as an association which is formally 
independent of the mother-company, the question of its nationality calls . 
for no special solution. The associated company will have the nationality 
fixed by the law of its constitution and corresponding to its actual seat; it 
will be formally invested with individual existence and will enjoy an inde- 
pendent legal status (Prutet, Traité, Vol. IL, p. 794). 

When, however, we come to deal with dependent agencies of foreign com- 
panies, having no separate individual existence, we find that these have no 
independent nationality. Their nationality is that of the company to which 
they belong. This would be so even if the company had no legal personality 
(cf. Rodocanachi, Sons & Co. v. the United States, in Moors, International 
Arbitrations, Vol. TI, pp. 2359, 2360: “. . . where a firm has a main 
house in one country with branches in other countries, the analogy between 
a corporation and a partnership is complete, and the country where the 
main house is situated gives the firm the impress of nationality”’). 

The law of the country in which the branch is to be established will deter- 
mine the conditions for its admission and will discriminate between branches 
of national companies and subsidiaries and branches of foreign companies. 
In some cases it will ask for evidence that the mother-company is constituted 
in accordance with the law of its country of origin (e.g., in Austrian, Polish 
and Swiss law, etc.), thereby emphasising their foreign character, it may 
demand reciprocity. This legislation treats nationality as a preliminary 
point, and concerns itself principally with the authorisation and registration 
of branches intended to operate in countries other than the country of their 
constitution and central establishment. These problems do not affect the 
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strict question of nationality. Further, the local law can lay down special 
conditions for the organisation of a branch establishment (separate capital, 
- responsible agent, etc.). f 

In pronouncing in favour of a strictly formal solution, we find ourselves 
unable to share the view that the nationality of independent associated cam- 
panies can be settled on different lines if their operations depend on, and 
genuinely have an intimate connection with, the existence of a foreign 
mother-company. Itis argued that if an associated company formed directly 
by a foreign company remains under the latter’s control, it must be regarded 
as sharing the nationality of the central establishment, evenif itis constituted 
in accordance with the local legislation; and it is therefore proposed that the 
question of nationality should be setiled by reference to the degree of inde- 
pendence which the associated company possesses. If an associated com- 
pany is completely dependent, says Cue (op. cit., p. 30), the true position 
is that a new company is formed, whose nationality must be determined by 
the usual methods. If not—if the associated company has the character of a 
subsidiary—it must keep the nationality of the main establishment. 

In our opinion, the grounds for this view are extremely vague, and it 
would involve a reversion to the principle of “control,” which we do not 
regard as suitable for any future arrangement. 

Whatever may be the essential character of a commercial corporation 
formed in a particular country and having its actual seat in that country, 
there can be no question of its nationality. Measures are, indeed, sometimes 
taken to protect national or territorial designations (French company, Swiss 
company, ete.), but they do not refer to nationality in its strict sense; they 
must merely be regarded as special arrangements in regard to unfair com- 
petition, designed to obviate certain ambiguities injurious to the economic 
life of the nation. But an associated company constituted in accordance wish 
the local law does not cease to be a company with a definite nationality, 
even if it is forbidden to use certain designations in its registered title for 
purposes unconnected with its individual status. 


4 


The question of changes of nationality by commercial corporations is 
not open to any uniform settlement by general convention. There have, of 
course, been numerous controversies over the question—frequently raised 
both by authorities and in the courts—whether a corporation is entitled, as 
a legal person, to change its nationality, and, if so, whether it must then be 
regarded as dissolved or it retains its original personality. If we accept tke 
latter hypothesis, we must assume that on changing its nationality the coz- 
poration will simply pursue its activities abroad. In other words, the ques- 
tion at issue is whether a corporation can change its nationality without being 
dissolved {see Perroup, Du changement de nationalité d'une société anonyme; 
CLUNET, 1926, pp. 561 and following). 
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We do not deny the gravity and the practical importance of this question, 
which has so often arisen in the courts (Reichsgericht, Vol. VII, p. 68; French 
Court of Cassation, November 26th, 1894; Danuoz, 1895, I. 57,29; ITI. 1898; 
Dattoz, 1899, I. 595; Decision of the Chancery Division, July 31st, 1909, 
ex parte Fox in re Irrigation Company of France Ltd.). It would be most 
valuable to be able to clarify the legal situation by determining whether the 
corporation does or does not retain its original nationality until such time as 
it has complied with the formalities of the law of the country which it pro- 
poses to adopt, and whether its personality continues to exist in spite of the 
change of nationality. We do not feel, however, that this problem can be 
solved by a multilateral convention. If we decide to prohibit absolutely any 
change of nationality, that amounts to insisting on the dissolution of any 
company wishing to withdraw from the control of the legislation to which 
it became subject on incorporation. We fail to see any need for the adoption 
of such prohibitive measures in a convention. If we agree to the possibility 
of a change of nationality (subject, of course, to the regulations concerning 
the unanimity of the members, the settlement of debts, etc.), the question 
whether the original personality does not cease to exist in spite of the change 
of nationality must be settled by the local legislation of the countries con- 
cerned. The legal consequences deriving from the regulations in force in the 
original country and in the new country cannot give rise to serious conflicts. 
If the original country considers that the change of nationality entails the 
dissolution of the company, the latter’s assets can be transferred to the new 
company, since the members are not restricted as regards the methods and 
conditions of liquidation. If, at the same time, the new country recognises 
the continued existence of the personality which existed prior to the change, 
the question of the responsibility for the company’s debts incurred during 
its existence in its country of origin does not arise; for the company is either 
already liquidated or possesses the new nationality and succeeds to all the 
rights and liabilities of the company dissolved in the country of origin, 
being accordingly responsible for its debts. 

The dangers of “discontinuity” of civil personality may arise where 
change of nationality takes places in fraudem legis: if the seat is removed in 
order to evade the local law, and if this removal is purely fictitious, the legis- 
lation of the country in which the company was incorporated will have at 
its command effective means of dealing with these difficulties. The trans- 
ference of a company to the control of a legislation other than that of the 
country in which it was incorporated and in which it has its seat is not ipso 
jure effectual; the company must also establish its genuine and effective seat 
in that country, breaking all the legal and de facto bonds that attached it to 
the legislation of the country where it was originally incorporated. French 
jurisprudence, which has elaborated the theory of the fictitious seat in the 
utmost detail, has frequently declared that alleged foreign companies 
constituted with a fictitious seat abroad in order to defraud French law are 
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French by nationality (ef. Gain, La nationalité des. sociétés avant et es la 
guerre 1914-18, Paris, 1924, p. 94). 

Tf a rule were laid down to the effect that nationality depends adualig on. 
two decisive factors—the law of constitution and the actual.seat—a change 
of nationality, not taking into account the transfer and effective establish- 
ment of the seat abroad, would not be recognised either in the country of 
original incorporation or in the country of reconstitution: ; 

It would therefore suffice to say that a change of nationality by a a commer-_ 
cial corporation must be recognised by the contractingparties provided that, 
when the corporation adjusts itself to the legislation of the country to whieh 
it will in future be subject, its actual seat is at the same time genuinely 
transferred to that country. The fiction of a new establishment will pro- 
duce no legal consequences, nor will the original nationality be changed, 
since the new nationality will not be acquired (cf. PerRovD, op. cit., p. 567). 
Any change of nationality without change of seat is null and void. Moreover, 
the conditions laid down by the foreign Jaws which will in future govern 
the company must be satisfied; if they are not satisfied, the company will 
be dissolved. 

The questions of the continuance of legal personality, the dissolution cf 
the company, and its continuity or lack of continuity cannot be dealt with in 
an international arrangement. 

It will further be observed that changes of nationality due to cession or 
annexation of territory cannot be made the object of a uniform regulation. 
Cases of this kind cannot be subject to general rules, because the freedom 
of the Contracting Parties must be maintained and reserved. At the same 
time, it may be of interest to observe that, both in conventions dealing with 
changes of nationality by corporate bodies and in the jurisprudence-dealing 
with that subject, changes recognised in virtue of cessions of territory dc 
not entail the dissolution of companies which remain in existence, although 
their political allegiance is transferred (cf. the convention of November 4th, 
1911, between Germany and France regarding their possessions in Equatorial 
Africa, Article V, paragraphs 2, 3; decisions of the Financial Commission 
which met at Paris in 1913, determining the status of companies affected by 
‘the dismemberment of Turkey; Article 54, paragraph 3, of the Treaty of 
Versailles; Article 75 of the Treaty of St. Germain; in a convention concluded 
between Poland and Austria with reference to producing and transport 
undertakings, Annex C to the Commercial Convention signed at Warsaw 
cn September 25th, 1922, the Austrian Government granted certain com- 
panies with their seat in the territory of the Austrian Republic the right to 
transfer their seat to Polish territory, the-ce~nanies not to be wound up at 
the time of transference, and to retain their personality and acquire a new - 
nationality without being dissolved). eS 

_ This view is accepted in American jurisprudence, which recognizes the 
general principle that territorial changes involve changes of nationality. 
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(see decisions in the cases of Dartmouth College v. Woodward, 4 Wheat. 
636; Martinez v. Associaci6n de Senoras, 213 U. S. 20 (1909); also a note by 
Moors, Digest, Vol. III, p. 804). 


5 


The criterion of nationality being thus determined, the following ques- 
tion arises: is it also necessary to determine the State to which the right of 
affording diplomatic protection, where necessary, would belong? Would it 
be useful to,include a clause dealing with this point in an international 
convention? 

Project No. 16 on ‘Diplomatic Protection,” drawn up at the request of 
the Governing Board of the Pan-American Union, settles this question in a 
very simple way, by laying down the following provisions in Article 9 (Codifi- 
cation of American International Law, 1925, pp. 55, 56): “Every American 
Republic has the right to accord diplomatic protection not only to its 
nationals but also to the companies, corporations, or other juridical persons 

. who according to its laws, are of the nationality of the country.” 

` This clause does not presuppose the determination of nationality accord- 
ing to an international rule; it makes reference to the criteria of nationality 
which have found their legal expression in the legislation of the individual 
States parties to the Convention. This state of affairs may give rise to dis- 
putes if the various local criteria differ; the right to protection may become 
problematical if it is disputed between two interested States, each consid- 
ering that the company possesses its nationality. If we decide in favour of 
the general and uniform determination of nationality by convention, the 
difficulties described above can be entirely avoided. 

Moreover, the rules regarding diplomatic protection of companies cannot 
be identical with those as to the protection of natural persons. It is well 
known that, in the case of a change of nationality, the right to diplomatic 
intervention is lost where protection is denuded of its “national” character 
by the injured party acquiring a nationality other than that which he pos- 
sessed at the time of the act or event which gave rise to the complaint (see 
Borcuarp, Les principes de la protection diplomatique des nationaux à 
Vétranger, Bibliotheca Visseriana, Vol. IH, p. 46). But the well-known 
manœuvre of the fictitious seat may make it appear that the company has a 
certain nationality, although such is not the true legal situation. In this 
case, we cannot speak of a change of nationality in the proper sense of the 
words; the “pretended” nationality concealing the true allegiance exists 
from the beginning of the legal existence of the company. To what State 
should the right of according diplomatic protection belong in that case? 

The formula excluding diplomatic protection in the generally accepted 
case of change of nationality would be inapplicable. If the distinctive marks 
of nationality are not determined by international agreement, the conflict 
between the real and the apparent nationality will lead to further conflicts, 
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which would not come under international private law but might give rise to 
political disputes. The country concerned, regarding the foreign company 
as national on the ground of its fictitious seat, will take action for its com- 
pulsory liquidation or dissolution; whereas the country of origin will regard 
measures of this kind as incompatible with its own legislation, under which 
the company was incorporated (cf., for example, the decision of the Paris 
Court of Appeal, November 9th, 1922, Sirmy, 1923, 383: “. . . que le 
siège social véritable d’une société n’étant pas forcément dans le pays où 
les statuts l’indiquaient et que lestribunauxauraientle pouvoir de déterminer 
le lieu où se trouvait le siège effectif de la société”). Again, conflicts may 
arise in connection with the licensing of a foreign company in order to 
enable it to operate in another country if that other country refuses the 
licence on the ground that the seat was deliberately established abroad for 
the purpose of evading the local law. 

Conflicts of these kinds could be avoided if uniform rules were accepted 
governing the nationality of corporations. The mere application of the rules 
for the protection of natural persons would be unsatisfactory, and, indeed, 
dangerous, having regard to the political conflicts which might ensue. 

The international arrangement would not, of course, in any way affect the 
conditions on which protection would be granted to companies of any given 
nationality; these would depend entirely on the legislation of the State con- 
cerned (see Article 2, paragraph 2, of the American Project). 

If the State to which the right of according diplomatic protection is to 
belong is determined on the same lines as the nationality of corporations, 
according to a rule to be stipulated by a general convention, the question 
arises whether the renunciation of the right to protection by a foreign com- 
pany in a contract or concession should be regarded as valid and as excluding 
that protection, or whether such renunciation should be regarded as null 
and void on the ground that it has no legal force. 

The so-called Calvo clauses, well known in the Latin-American countries, 
have given rise to many difficulties, particularly in connection with ques- 
tions affecting corporations which have accepted these restrictions. As a 
matter of legal construction the application of these clauses seems very 
doubtful. 

In the case of the North and South American Construction Company, 
an American corporation, in a contract concluded with the Chilian Govern- 
ment, renounced the right to demand the protection of its country of origin. 
Article 18 of the contract (see Moore, International Arbitrations, Vol. ITI, 
pp. 2318 et seg.) was as follows: “The contractor or contractors will be con- 
sidered for the ends of the contract as Chilian citizens. In consequence, 
they renounce the protection which they might ask of their respective Gov- 
ernments, or which these might officiously lend them in support of their 
pretension.” 

The arbitrators decided that this clause had no validity, and observed 
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that the contract created a special jurisdiction to deal with disputes between . 
the Chilian Government and the corporation (Article 49: “. . . arbi- 
trators named, one by the Ministry of Industry and Public Works, another 
by the Supreme Court of Justice, and the third by the contractor”). As 
the Chilian Government abolished this special jurisdiction by a unilateral 
act, that act automatically restored the right to protection (“. . . has 
recovered its entire right to invoke or accept the mediation or protection 
of the Government of the United States”). 

If we assume that this clause binds the company in its relations with the 
other party to the contract (she Chilian Government), it does not affect 
the United States Government. The right to protection and the possibility 
of invoking it are not vested in the citizens themselves, and therefore the 
renunciation of those rights cannot impose any obligation to abstain from 
action on the State to which a company belongs by virtue of its nationality. 
The Government can take action ex officio, without waiting for a request 
from the injured company. A company cannot dispose of rights which are 
not vested in it and do not belong to it. Still less can a company arrange 
its nationality as it pleases; it has no power to say that in spite of its foreign 
status it agrees to be treated es national so far as concerns the right to dip- 
lomatic protection. If such a clause were valid, that would be equivalent 
to the recognition of a double nationality, whereas in reality it must be in- 
terpreted as conferring an exceptional competence on the local Government 
(e.g., unconditional submission to the competence of the courts of the 
contracting Government, sureties to be provided, deposit of working capital 
for the company, auditing of the accounts and their verification by the local 
authorities—see LEVEN, op. cif., pp. 4183-415). 

Moreover, the case of the North and South American Construction Com- 
pany was very rightly settled by the rejection of the Chilian Government’s 
pleadings and the recognition that the clause in the contract did not entail 
the loss of United States nat:onality (“it is undeniable . . . that the 
memorialist is a company which . . . has neither relinquished nor lost 
its quality of American citizenship, even when it conditionally agreed to be 
considered as a Chilian citizen for the ends of the contract, and not to in- 
voke or accept the protection of its own Government”—Moonrkg, op. cit., 
Vol. IIT, p. 2821). Consequantly the right to diplomatic protection was 
safeguarded. (On the clause renouncing diplomatic protection in the case 
of the Orinoco Steamship Company, and the decision of the umpire BARGE, 
see SCELLE in the Revue de droit international, 1911, pp. 179 et seq.). 

The main problem—wheth2r companies in general can enjoy diplomatie 
protection is not disputed in international practice. It has arisen in con- 
nection with arbitration conventions dealing with claims by private individ- 
uals, though no explicit reference was made to corporations (see the cases 
cited by DE LAPRADELLE and Pourris, Recueil des arbitrages internationauc, 
Vol. I, p. 447; Vol. II, pp. 184, 358). Certain arbitration conventions ex- 
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pressly mention claims advanced by corporations or companies as being on 
the same footing as claims by natural persons (see Treaty of February 8th, 
1858,-between the United States and Great Britain, in pz LAPRADELLE and 
Pouiris, Vol. I, pp. 662, 663); Washington Joint Commission—Colombia 
and the United States—May 18th, 1866, op. cit., Vol. II, p. 462; Guayaquil 
Joint Commission, August 17th, 1856, Vol. II, p. 422; Lima Joint Commis- 
sion, August 17th, 1856, Vol. IT, p. 422; Lima Joint Commission, December 
4th, 1868, and February 28th, 1870; Convention of Santiago of April 17th, 
1870 (see Cauvo, Vol. VI, p. 359). It must be accepted that, even if no refer- 
ence is made in the arbitration agreement, claims by corporations are to be 
regarded as implicitly included among claims by nationals. Generally 
speaking, the rule laid down by Moore (Digest, Vol. VI, pp. 641, 642) that 
“the corporation is recognized as having for the purposes of diplomatic 
protection the citizenship of the country in which it is created” must be 
recognized as admitted by international practice and jurisprudence. 

If the criterion of nationality was uniformly settled by general conven- 
tion, the questions in dispute in regard to the admissibility of diplomatic 
protection would cease to arise. The law of constitution and the actual 
seat being the fundamental bases of nationality, the scope of protection 
could be strictly limited. All reference to the nationality of the partners or 
shareholders would have to be rejected—a view frequently taken in diplomatic 
practice, but nevertheless giving rise to disputes (for the American practice 
see HENDERSON, op. cit., pp. 52-54). It is understood that the recognition of 
the right of corporations to diplomatic protection in no way prejudges the 
question of the protection of individuals associated with such corporations. 
In these cases, however, the question of the protection of corporations as 
such does not arise; it is in the interests of individuals that diplomatic action 
is taken. If the.country to which a corporation belongs infringes the rights 
of a member of that corporation on the ground that he is a foreigner, the 
country: of which’ he is a national may base a claim thereon, although the 
corporation has the nationality of the country which is taking the vexatious 
tneasures. Intervention of this kind has no connection with the question of 
the protection of corporations as independent and autonomous entities. 
As regards claims by corporations as such, however, the principle has been 
recognized that such claims, if presented or upheld by Governments, will not 
ke admissible except where the corporation is constituted under the laws 
af the claimant State and has its seat in the territory of that State. 

Nevertheless, in some cas2s Governments have hesitated, and even refused, 
to grant diplomatic protection, on the ground that a corporation consisted 
entirely of citizens of foreign countries (see the case of the Orinoco Steam- 
snip Company, in the first stage of which the British Government refused to 
intervene on behalf of a company registered in London because all the share- 
holders were of American nationality, and possibly also because in its con- 
tzact with the Venezuelan Government the corporation had renounced the 
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right to protection). As a general rule, however, the nationality of the part- 
ners or shareholders is not taken into consideration; in the case of Henry 
Chauncey v. Chile (Chilian-American Joint Commission) it was ruled that 
Allsop and Co., being incorporated in Chile and legally domiciled there as a 
civil person, could not demand American protection on the ground that the 
partners possessed United States nationality (see Moores, Digest, Vol. ITT, 
pp. 802, 803: “it was held that the firm was to be considered for international 
purposes as a citizen of Chile, and was therefore incapable of prosecuting 
through its representative a cla.m against Chile as a citizen of the United 
States of America before an international commission”). Similarly, in the 
well-known case of the S.S. Antioquia, which belonged to a Colombian com- 
pany known as the Compañia Unida de Navigacién por vapor en el Rio 
Magdalena, the American Government refused its support despite the fact 
that all the members of the company were of American nationality (MOORE, 
Digest, Vol. VI, p. 645: “the association as entity was assimilated to a 
citizen of Colombia”; also the ease of the Compañia Salitrera del Peru, op. 
cit., p. 646: “even if all the individual members of the corporation were duly 
qualified American citizens, they could not present their complaint in their 
individual names as owners but must present them as belonging wholly to 
the corporation as owner”). American practice has followed the line indi- 
cated in the decision in the case of the Canada Southern Railway v. Gebhard. 
(1883), 109 U. S. 527 (“distinction between a corporation and its sharehold- 
ers”), by making it clear that she transference of shares cannot affect the 
original nationality of a company (“but the mere transfer of shares between 
individuals does not affect the complete subjection of the corporation itself 
to the Government which created it’’). If intervention were admissible, that, 
would amount to an encroachment on the sovereignty to which the corpora- 
tion, being constituted in accordance with the legislation of the competent. 
State, is subject. 

This view was taken in the cese of the Rosario Nitrate Co., Ltd., decided 
on November 22nd, 1895, by the Anglo-Chilian Tribunal (see Luvern, op. 
cit., p. 262), and in the award rendered by the Joint Commission of the 
Netherlands and Venezuela in the Baarch and Romer case, 1902. 

At the same time, the practice is not fixed and well established; Govern- 
ments frequently make representations, even though the corporations are 
not subject to them by constitution and domicile. In this connection we 
may recall the case of the Vacuum Oil Company, which was a Hungarian 
incorporated company with its seat at Budapest. The United States Gov- 
ernment made representations to the Austrian Government on the ground 
that the company had been formed by the Standard Oil Company—an 
American corporation. The Austrian Government took the view that these 
representations were unjustified and that intervention could come only from 
the Government in whose territory the corporation was domiciled. A 
similar situation arose in the case of “Limanova,” an Austrian limited com- 
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pany in which French capital was concerned. This company complained oi 
certain measures taken by the Austrian Government, and the French 
Government put forward claims on that ground; but the Austrian Govern- 
ment again raised the question of competence and legitimation ad causam, 
which it would not recognise as belonging to the protecting State in view of 
the fact that the company had Austrian nationality (see Jacosr, La condi- 
tion juridique des sociétés anonymes étrangéres, International Law Association, 
XXVII, Conference 1912, p. 379). Again, in the cases of M. Murdo (arbi- 
tration between the United States and Great Britain of the one part and 
Portugal of the other part) and El Triunfo Co., Ltd. (arbitration between 
the United States and Salvador), it will be seen that the awards departed 
from the principles accepted in the S.S. Antioquia case (see Moors, Arbitra- 
tions, Vol. II, pp. 1865-1899; Digest, Vol. VI, pp. 647-651). These were 
cases of concessions unjustly revoked or fraudulent practices (fictitious 
bankruptcy); similarly, the companies on whose behalf protection could 
not be invoked transferred their rights to national companies. 

On account of the confusion of individual and collective rights in the 
cases in which protection is invoked, it is sometimes difficult to determine 
the limits within which diplomatic protection can be regarded as legitimate 
and within the competence of the State properly entitled to the right of 
intervention. If we take the view that corporations cannot be held to have 
any genuine nationality, and if we substitute the simple conception of domi- 
zile, we may conclude that the idea of protection is inapplicable; in that case 
we must reject the ingenious theory of autonomous collective rights, which 
would justify intervention independently of the protection of individual 
rights; and the right of protection cannot be based on the members of the 
zorporation unless their nationality is taken into consideration. It would 
therefore be improper to say that this right extends to the collective body, 
since the latter may be foreign even if all its members are nationals (see 
Puter, Traité, Vol. II, p. 782). In connection with the practice of arbi- 
“ration tribunals, which have frequently pronounced in favour of the pure 
and simple application of this right, pp LaprapELLE and Pors have 
raised very grave doubts by advancing the view that for the purpose of 
diplomatic protection it would be difficult to give any consideration to a 
corporate body, an abstract creation of law, and to cloak under a theoretical 
nationality the real nationalities of human beings. It is therefore proposed 
that for diplomatic protection proper there should be substituted legislative 
protection dealing with the rights of access to the courts, civil rights, the 
application of national laws, etc. (Recueil, Vol. II, pp. 590-592). 

Is not this substitution purely apparent, concealing a mere play upon 
words? 

If a national corporation recognised and licensed to operate in a foreign 
eountry suffers damage from that country or its nationals and does not 
receive satisfaction for its legitimate claims (e.g., denial of justice), is not the 
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country to which it belongs entitled to intervene? If it is subjected to 
petty annoyances and discriminations, can the State to which it belongs 
remain unmoved and refrain from enforcing its rights under existing treaties, 
on the sole ground that the corporation is an abstract creation of law? 

What would be the real difference between legislative protection and 
diplomatic protection? No strict and clear definition could cover it. 

We do not deny that in accepting the analogy, between diplomatic pro- 
tection for individuals and diplomatic protection for corporate bodies, we 
are failing to deal with certain difficulties of theory and practical application, 
particularly in the case of associations (partnerships, etc.), which certain 
legislations do not recognise as having legal personality. It would be strange 
that a partnership (société en nom collectif), not possessing independent 
personality under the law of its constitution, should invoke the protection 
of the State to whose law it owes its origin if it consists of citizens of the 
country in which it operates and should resort to diplomatic aid against 
the latter country on account of what it regards as unfair and vexatious 
treatment. The same situation would, however, arise if the partnership 
had legal personality, inasmuch as its operations would really be nothing 
more than a faithful reflection of the individual operations of its members. 

In view of the theoretical difficulties which arise in cases where the na- 
tionalities of the members are not the same as the nationality of the associa- 
tion, the practice on this point is by no means consistent. 

In the case of Ruden et Cie., decided by the Americo-Peruvian Joint 
Commission (Lima Joint Commission, Convention of December 4th, 1868) 
the Commission ruled that it was not competent to decide as to the claims of 
the company, since, being constituted and domiciled in Peru, it was subject 
to Peruvian law; the Commission could only decide upon claims by a member 
of the company who possessed American nationality (see DE LapRADELLE 
and Po.itis, Recueil, Vol. II, pp. 588 et seg.; also the case of L. S. Hargous 
v. Mexico, in Moors, Arbitrations, Vol. ITI, pp. 2327 et seq.). - It has been 
pointed out that by accepting a claim by an American member of a Peruvian 
company the arbitrator rejected the abstract conception of the personality 
of the company and looked only to the real personality of the member 
(op. cit., p. 592). Difficulties might arise if the company were American 
and all the members had Peruvian nationality. For this reason, few authori- 
ties are in favour of the extension of diplomatic protection to unincor- 
porated companies (see Moors, Digest, Vol. VI, pp. 640, 641). 

The question was not settled by the arbitral award rendered in the Cane- 
varo case (decision of May 8rd, 1912), in which the conflict did not arise in 
its strict form. The court, having established that the company known as 
José Canevaro y Hijos was Peruvian on two grounds (location of its seat and 
nationality of all its members), was not called upon to settle a disputed 
point; the establishment of that fact was considered sufficient. It may, 
however, be observed that although the company had an individual per- 
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sonality under Peruvian law the court expressly emphasised the nationality 
of the members. It made no pronouncement on the possible case of the 
nationality of ‘the members differing from the nationality of the company. 
Would it be desirable to lay down explicit rules for these special cases and 
settle the difficulties which arise in connection with differences between the 
nationality of the members and the nationality of the company? Can it be 
admitted that protection would only be lawful when the two nationalities 
zould be proved to be identical, or at least when it could be shown that the 
rights and interests of members having the same nationality as the company 
itself were predominant? To agree to this would be to revert to rules which 
have been rejected both in theory and in practice, to the effect that the . 
nationality of an unincorporated company should be determined by the 
nationality of its members or of a majority of them. If it is decided to make 
an international arrangement fixing the nationality, distinctions between 
partnerships and joint-stock companies must be eliminated. At the same 
time, the State whose protection is invoked is not bound to take action on 
any demand: questions of nationality do not limit the powers of the State. 
If a partnership is not composed of nationals of the State, or if there is reason. 
to believe that no important interests are at stake, the State can always 
refuse to intervene. In the case of joint-stock companies, it would also be 
fair to draw a distinction between the collective interests of the company 
and the individual interests of its members—-a method which would not 
zenerally be applicable in regard to the protection of partnerships. Further, 
the determination of the State to which the right of protection belongs is 
sonnected with the establishment of the rights of the State in that connection 
in its relations with other States and does not concern the relations between 
the State and the company demanding protection—this latter relation being 
inherently incapable of international regulation. We are, therefore, in 
iavour of the establishment of a general rule which will draw no distmetion 
- between partnerships and joint-stock companies. 


IV. CONCLUSIONS 


The beanies set out above are to be regarded as a possible basis for rules 
on which codification may later be founded and which could be incorporated 
in international conventions. These rules are as follows: 


1 


The States parties to the Convention agree that the nationality of a com- 
mercial company shall be determined by the law of the contracting party 
under whose law it was formed and by the establishment of the actual seat 
of the companyin the territory of the State in which the company was formed. 


2 


The determination of nationality in the above sense shall in no way affect 
the full right of the contracting States to make rules as to the formal and 
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material conditions governing the formation of commercial companies: 
such rules depend entirely upon the municipal law. 


! 3 

As between the contracting parties, the legal definition of the seat of a 
company shall be determined by the municipal law under which the company 
was formed. i 

Nevertheless, inasmuch as the seat of the company as defined by the terms 
of association must be connected with the country of formation, the con- 
tracting parties shall be free to regard a seat as fictitious and artificial if its 
connection with the territory, whether it be that of a contracting State or of 
a third State, is fraudulent and intended to evade imperative provisions of 
the applicable law or if the real and effective seat is not situated in the coun- 
try of formation of the company. 

Forfeiture of nationality ordered by one of the contracting States, on the 
ground of a fictitious and artificial seat, shall be recognised by the other 
contracting States. The legal effects of such forfeiture shall be determined 
according to the laws in force in the various contracting States, whose 
Courts and administrative authorities shall be competent to settle the 
penalties following thereon. 


4 


The test of the nationality of a commercial company laid down by the 
present Convention shall apply to its branches, agencies, and subsidiary 
and auxiliary establishments, provided that they do not possess autonomous 
or independent existence, even though they are situated outside the State 
of origin of the main company. 


5 


Voluntary changes of nationality by a commercial company shall be 
recognised as between the contracting parties, if they are in conformity with 
the law of formation of the company and if by a genuine transfer of its seat 
the company conforms to the law which will henceforth govern it and ac- 
quires a new nationality. 


6 
The right of diplomatic protection and intervention on behalf of commer- 


cial companies shall belong to the State of which they are nationals under 
the provisions of the present Convention. 


7 


Should a commercial company renounce in any form the right to invoke 
the diplomatic protection of the State to which it belongs, the renunciation 
shall in no way affect the powers of the protecting State in the matter. 
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8 

The foregoing provisions shall apply to all commercial companies what- 
ever be the legal form which they have assumed in conformity with the 
municipal law. 

Nevertheless, the contracting parties expressly reserve the right to refuse 
to apply the above rules to foreign commercial companies which do not 
possess legal personality. 

gi 

It is understood that no contracting State is obliged to apply the fore- 
going provisions to.commercial companies formed under the law of States 
not parties to this Convertion. 

(Signed) S. RUNDSTEIN, 
Rapporteur. 
Warsaw, October 7th, 1926. 


TEXT OF THE CONCLUSIONS MODIFIED AS THE RESULT OF 
THE COMMITTEE'S DISCUSSION 


1 


The States parties to the Convention agree that the nationality of a com- 
mercial company shall be determined by the law of the contracting party 
under whose law it was formed and by the situation of the actual seat of the 
company which may only be established in the territory of the State in which 
the company was formed. 

2 


The determination of nationality in the above sense shall in no way affect 
the full right of the contracting States to make rules as to the formal and 
material conditions governing the formation of commercial companies: 
such rules depend entirely upon the municipal law. 


3 


As between the contracting parties, the legal definition of the seat of a 
company shall be determined by the municipal law under which the com- 
pany was formed and its seat established. 


1 The recommendations of the Economic Committee of the League of Nations concerning 
the grant of the legal administrative, fiscal, and judicial guarantees necessary for nationals, 
firms or companies with a view to the promotion of economic co-operation between nations 
(see Horer, Le Pacte de la Société des Nations, 1926, pp. 489-441), include the following: 

“ Article 9.—It is agreed that nothing in the present Articles requires a State to grant their 
benefit to a company of which it can be proved that the financial control is in the hands of 
nationals of a State which has not accepted the present recommendations or of which the 
seat of control is situated in the territory of such a State.” 

Is there any need to revive the idea of “control”? We should not consider it desirable to 
recognise that, in case of retortion, a State not accepting the regulations as to nationality 
might itself apply the above-mentioned conception. 
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Nevertheless, inasmuch as the seat of the company as defined by the terms 
of association must be connected with the country of formation, the con- 
tracting parties shall be free to regard a seat as fictitious and artificial if 
its connection with the territory, whether it be that of a contracting State 
or of a third State, is fraudulent and intended to evade imperative provisions 
of the applicable law or if the real and effective seat is not situated in the 
country of formation of the company. 

Withdrawal of nationality from a company, on the ground of a fictitious 
and artificial seat, shall be recognised by each signatory State in the measure 
in which judgments are reciprocally recognised and executed in the relations 
between the signatory States. 

4 


Branches, agencies and subsidiary and auxiliary establishments, provided 
that they do not possess autonomous or independent existence, have the 
same nationality as the main company, even if they are situated outside its 
State of origin. 

5 


(Suppressed.) 


6 


The right of diplomatic protection and intervention on behalf of com- 
mercial companies shall belong to the State of which they are nationals under 
the provisions of the present Convention. 


7 
Should a commercial company renounce in any form the right to invoke 
the diplomatic protection of the State to which it belongs, the renunciation 
shall in no way affect the powers of the protecting State in the matter. 


8 


The foregoing provisions shall apply to all commercial companies whatever 
be the legal form which they have assumed in conformity with the municipal 
law. 

9 


(Suppressed.) 


OBSERVATIONS BY M. SCHUCKING REGARDING M. RUNDSTEIN’S REPORT 


I. While I agree with the principles laid down by M. Rundstein in his 
excellent report on the international rules applicable to the nationality of 
commercial companies and the right of affording them diplomatic protection, 
and while I endorse his conclusions as a whole, I venture to offer a few ob- 
servations regarding some of the rules “to be regarded as a possible basis 

_on which codification might later be founded and which would be incor- 
porated in international conventions.” 
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Il. Re Article 1 (see report, page 16).—Accepting M. Pillet’s theory, M. 
Rundstein lays down a general rule that the tests for determining the na- 
tionality of a commercial company are: under what law was it incorporated, 
and where is its actual seat situated—the expression “seat” being defined 
in accordance with the law of the country in which the company was in- 
corporated. I entirely agree with the proposed tests, which only restrict 
the freedom of States as regards the determination of the seat. The latter 
may be established only in the place where it should logically be situated 
(see Article 3). Though I share the Rapporteur’s view and conclusion, I 
venture to point out that one of the two tests accepted, that is to say the 
axpression ‘actual seat,” will require legal interpretation in every country. 

Opinion is unanimous, in doctrine and case-law, that the actual seat is 
the place where the administrative business of the company is done. If the. 
various administrative organs of a company are situated in the same country, 
there is no difficulty in determining that company’s nationality. Disputes 
nan only arise in cases—which are by no means rare—in which various im- 
>ortant organs of the same company are situated in different countries. 
As Ernst Isay rightly remarks in his monograph on the nationality of legal 
entities (“Die Staatsangehérigkeit der juristischen Person,” pages 105 et 
aqq.), it may happen, for instance, that the board of directors and the general 
meeting of shareholders of a joint-stock company meet in different countries. 
Current opinion is often inclined to admit that in these cases the company 
possesses more than one “actual seat.” There is a general reluctance, 
however, to draw conclusions from this regarding the company’s nationality. 
It cannot be concluded that a company possesses several nationalities merely 
because, as its organs meet in different countries, it may admittedly possess 
more than one seat. As, therefore, publicists and case-law agree that 
nationality is determined by the actual seat where the most important ad- 
ministrative business is done, the above considerations cannot affect the 
question of nationality, except in so far as they concern the existence of one 
actual and effective seat (Cf. MARBURG, “‘ Siaatsangehérigheit und feindlicher 
Character juristischer Personen,” ‘ Volkerrechtliche Monographien” hrsg. 
von Scuicxine, Strupp und Weusere, Vol. 7, pages 27 et sqq.). The 
Convention proposed by M. Rundstein, which endeavours to exclude double 
nationality, is therefore in harmony with doctrine and practice which recog- 
nise only one effective seat as a test for the question of nationality. 

M. Rundstein fully foresaw that it would be difficult to give a clear and 
invariable definition of the term ‘effective seat—szége social et effectif” in 
international law. In his view, the legal definition of the term “seat” must 
ke left to the municipal law under which the company was incorporated. 
Every State is, therefore, at liberty to decide, according to its own laws and 
legal practice, how it will interpret the words “effective seat—siége social 
ef effectif” in the case of companies which have been incorporated under its 
laws. In all other cases States are bound to recognise the interpretation 
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given by the State in which the company was incorporated. Naturally 
his solution could not, when once embodied in an international convention, 
be superseded by any public regulation in force in one of the signatory 
countries. 

Generally speaking, there is not likely to be any conflict of laws with regard 
to the interpretation of the expression “effective seat—siége social effectif” 
if the solution which M. Rundstein suggests is adopted. Nevertheless, 
difficulties may arise. There are many chronicled cases which show that 
the term will have to be interpreted in national and international case-law. 
Isay (op. cit.) and Mametox (“Die StaatsangehGrigkeit der juristischen 
Person”) quote the well-known case in commercial law in which the board 
of directors or managing board of a joint-stock company meets in country 
A, whereas the general meeting of shareholders is convened in country B. 
Naturally, according to M. Rundstein’s draft, a conflict of laws could only 
arise if the joint-stock company had been duly incorporated in the country 
in which the general meeting took place, and also in the country in which the 
board of directors or managing board met. According to prevailing opinion 
(which is, we think, right, because the “effective seat” should be situated 
at the permanent administrative centre), the “effective seat” is determined 
according to the seat of the board of directors or managing board. 

An opinion which shows that international case-law might evolve in a 
different direction is expressed in judgment No. 7 of the Permanent Court 
of International Justice. Although this judgment is concerned with deter- 
mining the place from which the “control” of a joint-stock company is 
exercised, the arguments, as put forward in support of this judgment, might 
be applied in the case of the effective seat as well as to control. The actual 
phraseology of the Court is as follows (page 69): 


“The two organs of the Company which, according to the opposing 
contentions of the Parties, enter into consideration from the point of 
view of control, are the Board of Control and the General Meeting 
of Shareholders. Both of these organs in fact may, according to the 
circumstances, exert a decisive influence. Nevertheless, regard must 
be had, in the first place, to the shareholders, for, under German law 
as well as under other systems of legislation, it is the general meeting 
of shareholders which exercises the supreme power of the Company. 
From the General Meeting, which is the constituent body, directly 
emanate the powers of the Board and, directly or indirectly, those of 
the management,” 


I do not think we need exaggerate the importance of this controversy, 
seeing that in M. Rundstein’s draft it is understood that every State shall 
be free to determine and define the expression “‘effective seat” according 
to its own legal or jurisdictional system. It is, of course, quite possible 
that a “trading company,” which in reality forms one economic unit, might 
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be regarded as its own national by each of the two States in which it was 
incorporated, the formal test for determining the effective seat being different 
in the two States. Although the company would be an “economic unit” 
in fact, in form it would have to be regarded as two companies established 
=n different countries. The difficulty for a third State would be to decide 
+o which of the two companies—they together forming one economic unit— 
it should ascribe a given act. Not infrequently that third State’s own con- 
ception of an “effective seat’’ would show it where and in what country it 
should look for the effective seat of a foreign commercial corporation subject 
juridically to its laws and jurisdiction. 

Other cases may well be imagined, but they do not involve any fundamental 
difficulties. Certain trading companies might, for instance, be directed by 
managing boards in different countries, by one single meeting of shareholders, 
while they might, at the same time, have been incorporated in various 
countries. That, unless Iam much mistaken, is the case with the Ottoman 
Bank, of which one of the two managing boards is in England, the other being 
in France. In this case a literal interpretation would lead us to conclude 
that there were two commercial companies with one general meeting of 
shareholders. The resolutions adopted by this meeting of shareholders 
are identical resolutions to be applied to the two commercial companies 
established in different countries. 

Though Article 187 of the Portuguese Commercial Code may allow mem- 
bers of a joint-stock company established in a country in which the meeting 
cf shareholders does not take place to convene special meetings of members, 
a conflict of nationality, as M. Isay (op. cit.) foresees it, would not arise. 
The administrative centre of the commercial company as a whole is not 
affected by this provision, which is of purely national import. 

But, if there are difficulties which have not been completely solved by the 
craft, national and international case-law will apply and interpret the ex- 
pression “actual established seat” in a way which may one day lead to 
uniform interpretation and application. Unfortunately, as no international 
commercial law exists, we cannot hope to insert any more definite formula 
in an international convention on the nationality of companies. 

In other domains of law, similar difficulties arise in connection with the 
uniform interpretation and application of rules of international law intended 
to protect internationally recognised interests. For instance, under cus- 
tomary international law, every State has the right to possess a flag. 
National legislation and practice cannot, however, be restricted by the prin- 
ciples of international law; indeed, they tend to establish rules which in their 
interpretation and application very frequently deviate from the principles 
evolved by international law (see Lapanp: “ Das Staatsrecht des Deutschen 

. Reiches,” 5th edition, Vol. 3, pages 265 et seq.). 

Re Article 2,With regard to the Rapporteur’s suggestion in Article 2, 

I would venture to offer only one observation, namely, that M. Rundstein’s 
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intention should, unless I am BEUKT: be defined as follows: Article 2 
refers to one only of the two tests established in Article 1, that is to say, it 
refers to the “formation of commercial companies.» Consequently, we must 
conclude that this Article neither derogates from nor indeed affects the 
other test defined in Article 1 (actual seat), which continues to be the com- 
pulsory material test, although the contracting States will be entirely free 
to define the formal and material conditions which must govern the incor- 
poration of commercial companies. Such an interpretation of Article 2 is in 
keeping with the provision of paragraph 2 of Article 3, which is really little 
more than the consequence of the “actual seat” test given in Article 1. 
Paragraph 2 of Article 3 refers to regarding a seat as fictitious and artificial. 
Only in this latter case areStates entitled to disregard the compulsory material 
test as interpreted by the legislation and case-law of a contracting party. 

Re Article 3.—Although I can fully approve paragraphs 1 and 2 of Article 
3, I feel obliged to make certain reservations with regard to the principle 
laid down in paragraph 8. This provision is very far-reaching, because it 
allows every State to decree forfeiture of nationality on the ground that a 
company claims attachment to a given State; another legal effect of the 
provision is that such forfeiture must be recognised by all the other contract- 
ing States, even by the State which regards the.company as possessing its 
nationality. Certainly a provision which allows each State to decree for- 
feiture of nationality on the ground that the company claims to possess a 
fictitious and artificial seat in its territory seems to be quite in agreement 
with one of the fundamental-conceptions of international law: the legisla- 
tive and administrative autonomy of each State. Moreover, a provision 
which lays down that this forfeiture of nationality shall be recognized in all 
the contracting States may ‘be justified if the forfeiture is decided by the 
State to which the company claims to have submitted its articles of incorpo- 
ration and in which it claims to have established its actual seat, or by the 
State to which the company has. not submitted its articles but claims to be 
attached by reason of the situation of its actual seat. 

The legal conception that the withdrawal of nationality in all the contract- 
ing States may be ordered if it has been decreed by the State to which the 
company claims to have submitted its articles of incorporation and in which 
it has established its actual seat was accepted by the Courts of various 
countries when trading companies in Russia were nationalised. For in- 
stance, there is a decision of the Tribunal de la Seine dated May 12th, 1925 
(Compagnies d’Assurances réunies l'Union et’ “Le Phéass espagnol” v 
Sverinoie Strashovoie Obshchestvo); and a. decision of the Swiss Federal 
Tribunal of December 10th, 1924 (Banque Internationale Commerciale de 
Pétrograd v. Hausner). (Cf. on this point Won: “Die Nationalisierung der 
Bankaktiengesellschaften in Sowjetrussland und thre Rechtswirkung im Aus- 
land.” Ostrecht, T. I., pages 26 et seq.). 

This provision in Article 3 of the draft allows, as i have said, too wide an 
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application of the discretionary power of each State to order forfeiture of 
the nationality of commercial companies. According to the text of the draft, 
every State could oblige all the other contracting States to recognise the for- 
feiture so ordered. The draft, moreover, will lead to differences of opinion 
regarding the consequences of forfeiture. -Would the consequence of ordered 
forfeiture be a simple recognition of the fact that such forfeiture had oc- 
curred within the jurisdiction of the State which ordered it, or would the 
juridical effects of such action necessarily result in the complete dissolution 
of the company? As the legal consequences af the res judicata pronounced 
by administrative and civil courts are not, under international administra- 
tive law and the international law of procedure, solely governed by the rules 
cf international law, every country may, on the basis of its own laws and 
practice, define the juridical consequences of a foreign judgment for the 
forfeiture of nationality on the ground of a fictitious and artificial seat. 
Case-law in the various countries has arrived at very different conclusions 
regarding the recognition of a res judicata pronounced by a foreign court, nor 
are the conditions under which a foreign judgment is validated by any means 
uniform (see, for instance, A. CAVAGLIERI, “La cosa giudicata e le questioni 
di stato,” Padova, 1909). To obtain a uniform result in all the countries 
which sign a convention on international rules to govern the nationality of 
commercial companies, it is.absolutely essential that the “draft convention 
concerning the recognition and execution of judicial decisions,” which was 
drawn up as a specimen “‘standard-treaty”’ at the Fifth Hague Conference 
on Private International Law, 1925, should come into force in these coun- 
‘tries (see “Acts,” pages 97 et seq., “ Documents,” pages 459 et seq.). 

I am in favour of greatly reducing the scope of the rule proposed by the 
Rapporteur in paragraph 3 of Article 3. I think that forfeiture of nationality 
should not entail material consequences in the other contracting parties, 
and should only be “recognized” by them if the forfeiture is decreed by the 
Szate to which the company has submitted its articles of incorporation and 
to which it claims to belong because its actual seat is situated in that State, 
or by a State to which the company has not submitted its articles of incor- 
poration but to which it claims to belong because its actual seat is situated 
in that State. à 

Such a rule will make adequate provision for the case in which a foreign 
judgment exceeds the limits of the Convention. In such case the foreign 
judgment should not be recognised by the other States. According to 
Article 1, paragraphs 1 and 2, of the Draft (Hague) Convention, “the force 
of legal decisions . . . shall be recognised in the other State... 
shat, in the dispute in question, the international rules on jurisdiction ad- 
mitted under the law of the State in which the decision is invoked shall not 
axclude the jurisdiction of the other State; that recognition of the decision 
shall not be contrary to public order or to the principles of public law in the 
3tate in which the decision is invoked.” 
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At the same time, I would also express a hope that it will become an inter- 
national and uniform practice for States to sign the Convention regarding 
the recognition and execution of judicial decisions. That is necessary if 
they wish to settle internationally the effects of the recognition of an actual 
seat and the forfeiture of an artificial and fictitious seat of a foreign commer- 
‘cial company. š 

Re Article 7—With regard to Article 7, I would venture to point out that 
this article merely gives expression to a rule universally admitted in the 
doctrine of international law. As the exercise of the right of diplomatic 
protection is an expression of the discretionary power of a State, it cannot be 
limited by the will of a third personality who is not a subject at law in inter- 
national law. i 

This rule of law is even applicable to the personality on whose behalf the 
Tight of protection is to be exercised. It would not, therefore, be necessary 
to embody a universally accepted principle like this in a Convention the 
object of which is not to define the general law of diplomatic protection, if 
difficulties had not actually arisen in practice, as the Rapporteur points out 
on pages 13 et seg. In view of these difficulties, it would perhaps be desirable 
to insert Article 7 in a future Convention. 

Re Article 8.—The provision in paragraph 2 of Article 8 seems to me to 
restrict the principle enunciated in paragraph 1 of Article 8. If they are 
allowed to make the rules regarding foreign commercial companies apply 
. only to commercial companies which possess juridical personality, States 
whose laws admit of no companies other than those enjoying juridical per- 
sonality will receive greater protection under the Convention than States 
whose laws admit commercial companies not possessing juridical personality. 
The conception expressed in paragraph 2 of Article 8 is also in contradic- 
tion with modern doctrine and recent decisions in commercial law, the tend- 
ncy of which is to apply, as far as possible, uniform rules to all commercial 
companies (see in this connection WIELAND, Handelsrecht, page 484: “Die 
Bezeichnung Handelsgesellschaft ist nicht ein blosser Sammelname, sondern 
begrifflicher Mittelpunkt sämtlicher unter diesem Ausdrucke zuzammenge- 
fasster Vereinigungen zum Zwecke gemeinsamen Handelsgewerbebetriebes’’). 
I therefore think that the second paragraph of Article 8 should be omitted. 

Indeed, the idea contained in paragraph 2 of Article 8 is not upheld by 
the Rapporteur himself. On page 10 of his report, he rejects all tests for 
‘determining the nationality of the person by the nationality of the asso- 
ciated individuals. I also feel that it would not be desirable in a Convention 
the object of which is to formulate international rules regarding the national- 
ity of commercial companies (and not that of legal entities) to draw a dis- 
tinction between legal entities and other commercial companies. They 
should be regarded from one angle only. 

, Re Article 9—As the proposed Convention will only be binding on the 
contracting parties, I do not think it necessary or desirable to insert a special 
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provision expressly stating that the Convention shall not apply to commer- 
oial companies formed under the law of States not parties to the Convention. 
(Signed) Scuiicxine. 


M. RUNDSTEIN’S COMMENTS ON M. SCHUCKING’S OBSERVATIONS 


[Translation.] 


} 

Before venturing to offer a few comments on M. Schiicking’s observa- 
tions, I should like to tender my sincerest- thanks to our distinguished col- 
league, whose clear and lucid criticism has so largely contributed to the set- 
tlement of difficult and controversial points. I, too, will endeavour to 
explain some passages in my report which might lead to misunderstandings 
and ambiguity. 

1. I still feel that the case of a company having several “seats” or a 
plurality of organs (more than one board of directors in the form 
of “managing boards”) does not in any way affect the fundamentals of the 
main test of nationality (Article 1 of the draft). As M. Schiicking rightly 
observes, we can admit that a company possesses more than one seat with- 
out concluding that it possesses several nationalities. Since, then, there is 
no danger of such a conflict, I think that the test which couples the law of 
the company’s incorporation with the establishment of its actual seat in 
the territory of the State in which it was incorporated would eliminate the 
possible application of a law not in harmony with this definition; “additional” 
seats would be subordinated to the “ principal seat” (cf. the observations of 
M. Harscupx, Völkerrecht, 1923, pages 217, 218, “‘Massgebend ist also der 
Gesichtspunkt, ob das Griindungstatut die Zugehörigkeit der juristischen 
Person zu Staate dadurch bestimmt, dass es den Sitz der juristischen Person 
bestimmt”). 

Certainly, the view which has repeatedly been adopted by French doctrine 
and practice regarding the “elected domicile—domicilé elu” of a commercial 
corporation cannot be held to be reasonable (cf. in re West Canadian Col- 
lieries Limited, Lille Commercial Court of May 21st, 1908, and in re the 
Huelva Central Copper Mining Company, judgment of the Court of Appeal 
dated July 6th, 1914, and Survirtm—Cours élémentaire de droit international 
privé, 1925, page 724). International rules could not accept this view of the 
Courts that, by conforming to a given country’s laws, a company could elect 
to have its “seat” elsewhere than in the country to which it has always been 
attached by its origin and its incorporation. 

I do not deny that there are certain ‘“‘pathological”’ cases: for instance, the 
“Grande Compagnie de Suez” possesses a nationality other than that of 
the country under whose laws it was incorporated; the Morocco State Bank 
was created in 1906 in accordance with French law, but its official seat and 
administrative centre is in Tangier (cf. also the case of the “‘Deutsch- 
Niederländische Telegraphengesellschaft,’’ Cua, page 26), but these abnor- 
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mal cases are the result of exceptional circumstances, and in many cases it 
is diplomatic conventions which have decided what law is to apply, ignoring 
the concordance which should exist between the lex constitutionis and the 
actual seat. : 

2. In his observations, which throw much light on the subject, Professor 
Schiicking raises very serious objections to the wording of paragraph 3 of 
Article 3 of my draft, producing many apposite quotations in support of his 
view. : 
I would wish first of all to say that, by the international recognition of 
forfeiture, I mean merely the recognition and registration of the “‘decease”’ 
of a company which has been acting fraudulently; the legal effects of such 
forfeiture will depend entirely on the provisions of the municipal law of each 
country and will not prejudge the general recognition of measures ordered 
by the competent authorities. 

I agree with Professor Schiicking that the question of forfeiture is inti- 
mately bound up with the recognition and execution of judgments deliv- 
ered by foreign courts; but I do not see that there will be any contradiction 
with the draft of the fifth Hague Conference (Article 1, paragraph 1) if the 
various States recognise the jurisdiction of one of their number (solely, of 
course, in the case of a fictitious and artificial seat) and, by so doing, recog- 
nise the forfeiture which has been lawfully decided and ordered by the Courts. 
This is not a case of disregarding the rules of international jurisdictional 
competence, because such competence will be recognised reciprocally. 

The main question depends upon how the following problem is solved: 
Should a commercial corporation having a fictitious seat be held to have 
forfeited its juridical personality and be consequently non-existent (1) in 
the country of origin? (2) in the country in which it has been established in 
defiance of the law? (8) in third States? (See the Netherlands Government’s 
Questionnaire No. 5, on a draft Convention concerning Foreign Legal 
Entities: Preliminary documents I—Sixth Session of the Hague Conference 
on International Private Law). 

I am of opinion that, in formulating international rules, we could not be 
satisfied with the exclusive jurisdiction of the country of origin. Suppose 
a company were incorporated in Great Britain in order to avoid some mate- 
rial provision of French law. Its “seat” in London is fictitious; its real 
administrative centre is situated in Paris and the Board of Directors, all of 
whom are Frenchmen, meets in Paris. The French courts say that the 
company is—in spite of its “English” form—really a French company, and 
they therefore order its liquidation and dissolution (see the case of the 
Société du Moulin-Rouge in Paris, Prnuet-NiBoyert, page 304). 

Could we admit that this company would still be in existence in England, 
and that “French” forfeiture would have no legal effects outside French 
territory, when fraudulent practices have been proved in the French Courts 
and these Courts have declared the company to be non-existent, with the 
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immediate effect that the company ceases to be a corporate body, or in 
other words forfeits its juridical personality? The company in question 
possessed no property in London, had no offices there (that is to say, an 
administrative centre in the strict sense), its ‘‘seat’’ was really the office of 
an obliging solicitor who accorded it his very suspect hospitality. Would a 
decision of the British Courts be the only way to establish the exclusive and 
general recognition of this forfeiture? Should not the interests of the State 
in which a company really transacts business and desires to transact busi- 
ness, in spite of its foreign form, prevail? Should the decision of the Courts 
of that State have only a strictly territorial application? That is the main 
problem which renders the solution to be adopted by our Committee a 
matter of considerable importance. 

Parallelism is not always a sound argument, and I only venture to draw 
attention to the provisions of a draft Convention prepared by the Institute 
of International Law on the Legal Status of International Associations (Year- 
Book, Vol. XXX, page 385 et seq.), Article 18 of which refers to forfeiture, 
subject to the implied reservation that the legal situation is not analogous 
and the forfeiture referred to in this Article 18 is not concerned with fraus 
legis. 

3. As regards paragraph 2 of Article 8 of my draft, I am of opinion that 
some reservation on these lines will be desirable. Certain countries might 
ask that the nationality of companies not possessing juridical personality 
should be treated on a different footing, for instance, vies it is a question 
of acquiring immovable property. 

(Signed) S. RUNDSTEIN. 
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Work of the Committee of Experts for the Progressive Codification 
of International Law 


RESOLUTION ADOPTED BY THE COUNCIL ON JUNE 137s, 1927: 
REPORT PRESENTED TO THE COUNCIL BY THE POLISH 
REPRESENTATIVE AND MINUTES OF THE PROCEED- 
INGS IN THE COUNCIL* 


Note by the Secretary-General. 


On June 18th, 1927, the Council considered the reports drawn up for 
submission to it by the Committee of Experts for the Progressive Codifica- 
tion of International Law at the Committee’s third session held at Geneva 
in March-April, 1927, together with a letter dated April 2nd, 1927, from the 
Chairman to the Secretary-General, and adopted the following resolution: 


“The Council of the League of Nations, 

“Having considered the reports drawn up for submission to the 
Council by the Committee of Experts for the Progressive Codification 
of International Law at its third session held from March 22nd to 
April 2nd, 1927, and the letter from the Chairman of the Committee to 
the Secretary-General dated April 2nd, 1927. 

“Decides to transmit the above-mentioned documents and the 
report thereon of the Polish representative, as adopted by the Council 
at its meeting on June 13th, together with the Minutes of that meeting, 
to the Assembly and to place the consideration of these documents and 
report upon the agenda of the Assembly.” 


The present document reproduces below the report of the Polish repre- 
sentative, as adopted by the Council, and the minutes of the Council’s 
proceedings. - 

The other documents referred to in the resolution of the Council were 
circulated to the Governments of the Members of the League and other 
Governments at the same time as they were communicated to the Council 
and will be placed by the Secretariat at the disposal of the delegates at the 
Assembly. The complete list of these documents is as follows: 


1. Questions which appear ripe for International Regulation. 

2. General Report on the Procedure to be followed. 

3. Procedure to be followed with regard to the Question of the Procedure 
of International Conferences and the Procedure for the Drafting and 
Conclusion of Treaties. 

4. Procedure to be followed with regard to the Question of the Products. 
of the Sea. 


* Publications of the League of Nations. V. Legal. 1927. V. 15. 
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5. Recognition of the Legal Personality of Foreign Commercial Cor- 
porations. 

6. Nationality of Commercial Corporations and their Diplomatic Pro- 
tection. 

7. Letter dated April 2nd, 1927, from the Chairman of the Committee to 
the Secretary-General reporting on the Work of the Third Session 
of the Committee, held in March-April, 1927, and communicating 
to the Secretary-General various Questionnaires and a Report for 
transmission to Governments. 


The four questionnaires referred to in the section of the Polish represent- 
ative’s report entitled “Present Programme of the Committee” were com- 
municated to the Governments by the Secretary-General with his circular 
letter No. C. L. 57. 1927. V. dated June 7th, 1927. 


REPORT OF THE POLISH REPRESENTATIVE, M. ZALESKI, APPROVED BY THE 
COUNCIL ON JUNE 13TH, 1927+ 


Terms of Reference of the Committee 


The Committee of Experts for the Progressive Codification of Inter- 
national Law was appointed by the Council in compliance with a resolution 
adopted by the Assembly on September 22nd, 1924, which laid down the 
OCommittee’s terms of reference. The resolution was as follows: 


“The Assembly: 

“í Considering that the experience of five years has demonstrated the 
valuable services which the League of Nations can render towards 
rapidly meeting the legislative needs of international relations, and 
recalling particularly the important conventions already drawn up 
with respect to international conciliation, communications and transit, 
the simplification of Customs formalities, the recognition of arbitration 
clauses in commercial contracts, international labour legislation, the 
suppression of the traffic in women and children, the protection of 
minorities, as well as the recent resolutions concerning legal assistance 
for the poor; 

“Desirous of increasing the contribution of the League of Nations 
to the progressive codification of international law; 


“Requests the Council: 


“To convene a Committee of Experts not merely possessing indi- 
vidually the required qualifications but also as a body representing the 
main forms of civilisation and the principal legal systems of the world. 
This Committee, after eventually consulting the most authoritative 


1 Document C. 254. 1927. V. 
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organisations which have devoted themselves to the study of interna- 
tional law, and without trespassing in any way upon the official initiative 
which may have been taken by particular States, shall have the duty: 


“(1) To prepare a provisional list of the subjects of international 
law the regulation of which by international agreement would seem to 
be most desirable and realisable at the present moment; 

(2) After communication of the list by the Secretariat to the Gov- 
ernments of States, whether Members of the League or not, for their 
opinion, to examine the replies received; and 

“(8) To report to the Council on the questions which are sufficiently 
ripe and on the procedure which might be followed with a view to 
preparing eventually for conferences for their solution.” 


Reports presented by the Committee to the Council 


At its present session, the Council has before it a report from the Com- 
mittee recommending seven subjects as being, in certain of their aspects, 
sufficiently ripe for discussion in international conference; a general report 
on the procedure which might be followed to prepare for such conference; 
and two reports on special procedure recommended with regard to two 
particular subjects. It has also before it a letter from the Chairman of the 
Committee to the Secretary-General which shows the manner in which 
the Committee is continuing its work, and two reports explaining why the 
Committee is not proposing to consult Governments upon two subjects 
which it considers to merit attention. These seven documents have been 
communicated to the Council with the Secretary-General’s memorandum 
of May 30th, 1927.1 

It is now for the Council to consider the Commititee’s reports and to form its 
conclusions as to further action. 


Nature of the Initiative taken by the Assembly and of the Commitiee’s Mandate 


Before discussing the action which might now be taken in further execu- 
tion of the Assembly’s resolution, it may be desirable that I should say a 
few words as to the nature of the initiative which was taken by the Assembly 
in 1924 and the character of the work which has been entrusted to the 
Committee of Experts. There is a certain danger that the League’s atti- 
tude in the matter, and the very interesting results achieved by the Com- 
mittee, may be exposed to mistaken criticism arising from misunderstanding 
of the nature of the problem towards the solution of which we are attempt- 
ing to contribute and of the exact character of the contribution which the 
Assembly has considered it possible to make. 

In adopting its resolution of September 22nd, 1924, the Assembly desired 


1Document C. 253.1927. V. This memorandum which merely informed the Council what 
were the documents to be considered by it, is not reproduced, 
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to make a contribution towards meeting a demand, which is widely spread, 
for the progressive development and consolidation of written law to govern 
the relations between States. This demand commonly expresses itself as 
one for the “codification of international law,” and homage to this mode of 
expression is rendered by the title which has been given to the League’s 
Committee; but the expression is not a strictly accurate one and it is liable to 
Zause misconceptions. The actual terms of the Assembly’s resolution fur- 
nish no justification for thinking that that body considered that any single 
Initiative, or the work of any single body of experts, could be expected to 
result in the formulation of a corpus of written law governing the more 
important relations between the members of the international family. 
On the contrary, the resolution recognises that the establishment of positive 
rules of law in international relations must be a gradual process, to which 
contribution is made from every side as the need is felt and the possibility of 
action presents itself. 

The resolution calls attention in its preamble to a fact which is too often 
Ignored in this connection, namely, the immense contribution which the 
League has made and is continuing to make towards the end in view through 
its technical organisations and technical conferences, and which, in the field 
of labour legislation, is made by the International Labour Organisation. 
The establishment of the League and the Labour Organisation has in fact 
ereated a new and powerful machinery which, in the words of the Assembly’s 
resolution, renders enormous services “towards rapidly meeting the legisla- 
tive needs of international relations.” The activities of the League and 
Labour Organisation in connection with the conclusion ôf technical conven- 
tions are, of course, only a continuation, through a specially convenient and 
world-wide organisation, of an activity which had been carried on since 
early in the last century; and which had already resulted in the regulation 
of many matters of practical international interest (communications, liter- 
ary, artistic and industrial property, public health and so forth) through the 
formation of international unions, whose members co-operated in accordance 
with rules laid down by the convention establishing the union. 

I should add that the more fundamental general questions of international 
Iaw, which underlie the graver international disputes, questions of the rules 
and the procedure which should be applied to settle conflicts between the 
vital activities and interests of States, are constantly under consideration 
and, I hope, are continually being brought nearer final solution, under the 
provisions of the Covenant, by the political work of the League, both in its 
treatment of actual disputes and its discussions of such questions as pacific 
settlement of disputes and disarmament, and last, but not least, by the work 
of the Permanent Court of International Justice. 

The resolution also expressly recognises the importance of the initiative 
taken by Governments which are traditionally interested in some particular 
branch of international law. I may mention the activities of the Nether- 
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lands Government, which not merely enjoys the distinction of having 
convened the two great Peace Conferences of 1899 and 1907, of whose work 
the League is in some sense the direct continuer, but which, since more than 
a quarter of a century, has been continuously active in the field of private 
international law and has to its credit the holding of a whole series of suc- 
cessful conferences, which, I now understand, it has converted into a per- ` 
manent machinery for dealing with this branch of the law. I must mention 
also the long-established and .fruitful activities of the Comité maritime 
international and the Belgian Government in the field of maritime com- 
mercial law. 

One must not forget either the great services which various Governments 
(I may mention, for example, those of Switzerland, France, Belgium and 
Italy) render through the organisation in their territory, and often with the 
assistance of their national authorities, of the central bureaux of the various 
international unions. In this connection, too, one naturally thinks of the 
interest which has so long been displayed by the nations of the American 
continent in the development of common principles to regulate their mutual 
relations. This movement took concrete shape so far back as 1902 and is 
resulting, in the present year, in the meeting of a Committee of Jurists 
appointed by the interested Governments to consider a number of draft 
conventions prepared by the American Institute of International Law at 
the request of the Governing Board of the Pan-American Union. 

Finally, a tribute is paid by the resolution to the valuable work of the 
international scientific organisations, such as the Institute of International 
Law, the International Law Association and others, which have so long 
devoted themselves to the study and improvement of international law. 

Since the date of the Assembly’s resolution, the generosity of the Italian 
Government has placed at the service of the League and of the world a further 
institution—the International Institute for the Unification of Private Law— 
for the purpose of facilitating the treatment of questions relating to the 
unification, assimilation and co-ordination of private law as between 
States or groups of States. 

The Assembly would no doubt have performed a popular act if it had dis- 
regarded the real nature of the problem presented by the aspiration for the 
codification of international law, and the importance and extent of the exist- 
ing agencies through which the needs of nations for the development of rules 
governing their mutual relations are already being gradually met, and had 
sought to put the League in the position of an organisation which proposed 
forthwith to secure the regulation of international relations in general 
by fixed and written rules, t.e., the immediate codification of international 
law. In fact, the Assembly took the much more modest decision to employ 
a Committee of Experts to advise as to whether there were any questions 
of international law, not forming the object of existing initiatives, in regard 
to which the conclusion of general agreements could be considered to be 
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immediately desirable and realisable. The work of the Committee showa 
that this moderation was well judged. Although it has recommended seven 
subjects as ripe for the conclusion of international agreements, it will be 
seen that, in several cases, it is only certain aspects of the subject on which 
agreement is considered realisable and, with some possible exceptions, the 
matters with which the Committee proposes to deal are not matters in regard 
to which dangerous international disagreement is likely to result from existing 
doubts as to the applicable rules. 


Tribute of Thanks to the Committee 


In the second place, before considering what steps to take in regard to the 
Committee’s reports, I am sure the Council will desire to manifest, on behalf 
of the League, its appreciation of the great zeal, care and learning with which 
the Committee has addressed itself to the difficult task entrusted toit. The 
League owes a debt of gratitude to the Chairman, members and rapporteurs 
of the Committee to which I would wish to give the most sincere expression. 

I desire also to thank the Committee for having decided to place its Min- 
utes, which have hitherto been confidential and restricted to use by the 
members of the Committee, at the disposal of the Council. I propose that 
in these circumstances the Minutes of this year’s session should be printed, 
as the Council will then possess a full printed record of the Committee’s 
proceedings. 


Questions recommended as Ripe for International Agreement 

Turning now to the proposals of the Committee, the Council has, in the 
first instance, to deal with its recommendation that seven subjects are, in 
certain of their aspects, ripe for regulation by international action. 

These seven subjects may be divided into two groups: 

There is, in the first place, a group of five important subjects which, ac- 
cording to its general report on procedure, the Committee considers might 
be the subject of an international conference or conferences after the neces- 
sary additional preparatory work has been performed. These subjects are 
the following: 


1. Nationality —Those aspects of the subject which are dealt with in 
the draft convention prepared by M. Rundstein and included in the 
Committee’s Questionnaire No. 1 (Section V). 

2. Territorial Waters—Those aspects of the subject which are dealt 
with in the draft convention prepared by M. Sehiicking and included 
in the Committee’s Questionnaire No. 2 (Section IV). 

3. Diplomatic Privileges and Immunities——Those aspects of the sub- 
ject which are set out in the Committee’s questionnaire and discussed 
in M. Diena’s report. 

4. Responsibility of States for Damage done in their Territory to the 
Person or Property of Foreigners——Those aspects of this subject which 
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are dealt with in the conclusions of M. Guerrero—Section IV of the 
Committee’s Questionnaire No. 4. 

5. Piracy.—Those aspects which are dealt with in the draft pro- 
visions for the suppression of piracy drawn up by M. Matsuda and 
printed at the end of the Committee’s Questionnaire No. 6. 


Question of Procedure: Proposed Reference to the Assembly 


It is necessary to point out that the Committee, confining itself quite 
properly to the strict terms of its mandate, has not, on any of these subjects, 
recommended specific proposals for inclusion in the contemplated inter- 
national convention, but has merely reported that in its opinion various 
aspects of these subjects indicated by it are susceptible of being ultimately 
regulated by international conventions. The Committee has in fact most 
carefully guarded against the supposition that it has given the weight of its 
authority to any of the detailed suggestions for the solution of particular 
questions which have been made by its rapporteurs. Furthermore, although 
the Committee has been remarkably successful in obtaining the views of 
Governments in reply to its questionnaires, and the various Governments 
which have replied have shown a most welcome desire to further in every 
way the success of the initiative taken by the Assembly, it is noticeable that, 
in regard to every subject, most Governments have not yet given any 
detailed expression of their views as to the provisions which might be in- 
serted in an international convention to solve the various questions raised 
by the Committee. 

It is clear, therefore, that we have not at present before us material which 
is ripe for immediate consideration in an international conference or con- 
ferences. 

On the contrary, the Committee, in its general report on procedure, indi- 
cates that heavy preparatory work must be done, either on the basis of the 
Committee’s own questionnaires and its rapporteurs’ proposals or otherwise, 
before the actual conference or conferences can profitably be convoked. 

In my opinion, the positive and satisfactory result which has been achieved 
is that it has been shown to be possible to contemplate holding successfully 
a conference or conferences to deal with some at least of the questions to 
which the Committee has called attention. Since the active collaboration 
of all the Members of the League is necessary for this next step, since any 
expenses involved for the League must be met by a vote of the Assembly, 
and also for the formal reason that the Assembly has not asked the Council 
to convene conferences as the result of the Committee’s work, it appears to 
me proper to regard the question of convening conferences, and the question 
of the methods by which their work is to be prepared, as questions for de- 
cision by the Assembly. The Council will therefore, on this view, transmit 
the Committee’s recommendations to the Assembly with any suggestions 
which it thinks it desirable to make. 
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The first question which arises for decision is whether the attempt should 
be made to deal simultaneously with all of the matters recommended by the 
Committee of Experts and the closely related question whether one or more 
conferences should be contemplated. 

There are many considerations in favour of holding a single conference to 
deal with as many subjects as possible. 

This is the proposal made by the Committee in its general report. It 
points out that attending international conferences imposes a certain burden 
upon Governments, and that it might be-an.economy from their point of 
view to hold a single conference, which could divide itself into sections for 
she consideration of different subjects and would be attended by delega- 
tions including the necessary experts for each subject. The Committee also 
points out that the holding of a single general conference would give greater 
satisfaction to the public interest in the question of codification than the 
zonvening of a number of separate conferences of a more limited scope. 

If the solution of a single conference is adopted, however, it becomes a 
question whether the programme would not be over charged if all the sub- 
jects recommended by the Committee were taken up. 

It is also clear that these subjects are not merely different in character but 
are also not all of equal importance. 

It is perhaps doubtful whether the question of Piracy is of sufficient real 
interest in the present state of the world to justify its inclusion in the pro- 
zramme of the conference, if the scope of the conference ought to be cut 
own. The subject is in any case not one of vital interest for every State, 
or one the treatment of which can be regarded as in any way urgent, and the 
zeplies of certain Governments with regard to it indicate that there are diffi- 
gulties in the way of concluding a universal agreement. 

Somewhat similar considerations apply to the question of Diplomatic 
Privileges and Immunities, which is also hardly an urgent question. In any 
gase, if this subject is to be dealt with, I feel doubt as to whether the topics 
mentioned at point B of the Committee’s questionnaire, namely the scope of 
diplomatic privileges and immunities under Article 7 of the Covenant and 
in connection with the Permanent Court of International Justice, is really 
suitable for consideration by an international conference which (it is hoped) 
will be attended by important States not belonging to the League of Nations. 
I venture to think that, while any general agreement on the subject of diplo- 
matic privileges and immunities ought to be negotiated with due regard to 
its effect upon the application of Article 7 of the Covenant, the question of 
the application of the article ought not to be on the agenda of a general 
conference, but should be left to be dealt with by the Council and Assembly, 
the Permanent Court and the Governments whose interests are more par- 
ticularly concerned in the proper application of the article. As a matter of 
fact, as regards the League, it will be remembered that, last year, the 
Council had before it certain difficulties between the Swiss Government 
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and the organisations of the League established at Geneva and that a modus 
vivendi was negotiated, and was approved by it, which is working with 
satisfaction to all concerned. A satisfactory modus vivendi is, I understand, 
_ in operation between the Permanent Court established at The Hague and 
the Government of the Netherlands. There appears to be no need for re- 
opening questions which have thus happily found a practical solution. 

My conelusion is that limitation of the scope of the contemplated general 
conference might take the form of the exclusion of the subject of Piracy and 
possibly also that of Diplomatic Privileges and Immunities. 


Method of convening Conferences 


I come now to the question of the method of convening the conference or 
conferences and of arranging for the necessary preparatory work. Some 
public disappointment will, I fear, be caused if action is too long postponed. 
It would be satisfactory if the conference could meet not later than 1929. 
The course adopted may reasonably be influenced by this consideration. 

There appear to be two possibilities. 

One course would be for the Assembly to request the Council to convene 
the conference under the auspices and at the expense of the League, when it 
was satisfied that the preparatory work was completed. It cannot be ig- 
nored, however, that the League’s programme of work is very full, more 
particularly in connection with the question of disarmament, which is one of 
the main duties allotted to it by the Covenant, and that there will be very 
heavy calls upon its resources in the immediate future. 

The alternative would be for the Conference to be convened by a Govern- 
ment. Should, for instance, a particular Government, possessing a tradi- 
tional interest in the advancement of international law and the special 
experience necessary for the task, desire to give its assistance, I see no reason 
why the Assembly should not invite it to convene the conference as the 
mandatory of the League, that is to say, at the express invitation and with 
the full support of the League and with the assistance which it might require 
from the Secretariat and the technical organisations of the League. I 
assume that at such a conference the various organs of the League could, . 
so far as necessary, be represented in an appropriate manner, and that the 
Government concerned would be happy to pay the fullest regard to the 
views of the Members of the League on questions of procedure. This course, 
by which one of its Members would act for the League at the League’s 
request, could not be regarded as implying in any way that the Assembly 
desisted from the initiative taken by it in 1924 or that the League was ceasing 
to interest itself in the development of international law. 

The matter is one for decision by the Assembly, which alone can appre- 
ciate what work the existing engagements of the League and its resources 
permit it to assume in the near future. 
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Arrangements for Preparatory Work 


The arrangements made for the preparatory work must depend largely 
upon the solution of the question who is to convene the conference. A 
Government which accepted an invitation to convene a conference might 
naturally wish that the control of the preparatory work should be in its own 
hands. But the Assembly would doubtless desire the Secretariat and the 
League’s technical organisations to afford all the assistance in their power 
and would vote any credits necessary to enable this assistance to be given. 
Should, on the other hand; a ‘conference be convened by the Council, that 
body should control the preparatory work. It would be necessary to con- 
sider whether this work could be entrusted to the Secretariat or whether it 
would not be desirable to set up one or more small committees of experts, 
possibly one for each subject, to perform the work with the assistance of the 
Secretariat. 

Some valuable suggestions as to the nature of the preparatory work are 
made by the Committee of Experts in its general report on procedure. I 
should like to lay stress upon two points. In the first place, the League’s 
experience suggests that the work of a conference is most likely to be success- 
ful if the delegates have before them a draft convention, or at least a draft 
series of proposals, which appears prima facie likely to secure a large measure 
of general agreement and which can be dealt with by amendment, omissions 
or additions. It may, of course, be the case that on some subjects a general 
exchange of views and discussion of general principles is all that is attainable 
in the first instance. My second point is that it is prudent to aim in the 
first instance at an agreed statement of the existing law, če., at a codification 
of the existing views and practice of Governments, or at least that we should 
start by ascertaining what such views and practice are and make them the 
basis of the work of the conference. As I stated above, however, and as the 
Committee of Experts points out in its general report, we do not possess a 
considered statement of the views and practice of even the majority of 
Governments on any of the questions recommended for consideration by the 
Committee. Accordingly, I venture to think that the first stage in the 
preparatory work, whether it is undertaken by a Government or by the 
League, should be to inform the Governments that they will be invited to 
attend a conference and to request them to submit individually full state- 
ments of what, in their opinion, is the existing international law and practice 
on each of the points to be dealt with. The body charged with the pre- 
paratory work would have the task of comparing these statements and of 
seeking to present to the conference a draft convention or series of proposi- 
tions which would embody in a suitable form the views generally accepted, 
would distinguish the divergent views on points on which such agreement 
was not apparent and would, naturally, set out any changes in the existing 
aw which any Government thought it desirable to propose. 
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I feel that, in dealing with public international law, it is desirable to impose 
upon all the Governments the responsibility, and to give them the oppor- 
tunity, of stating fully what they consider to be the present state of the law. 
The nature of the subjects to be dealt with makes me feel that this procedure 
is perhaps preferable to the alternative and more usual procedure of inviting 
replies from the Governments to a number of detailed questionnaires. 
Moreover, in the present case, having regard to the general interest and 
political importance of the questions involved, the framing of appropriate 
questionnaires, which would give the Governments full scope to express 
their views, would be excessively difficult, either for an individual Govern- 
ment or for the Secretariat or an expert committee. 


Special Procedure in regard to Two Subjects 


There remain two subjects which the Committee of Experts recommends 
as ripe for consideration but in regard to which it recommends a special 
procedure. These are: 


(a) The Procedure of International Conferences and Procedure for the 
Conclusion and Drafting of Treaties (Questionnaire No. 5); and 
(b) Exploitation of the Products of the Sea (Questionnaire No. 7). 


On the first of these subjects the Committee does not propose that an 
obligatory body of rules should be drawn up and, indeed, it is difficult to see 
how it can be possible or desirable to limit in advance the method in which 
conferences conduct their business or to deal in a convention with methods 
of concluding and drafting treaties. 

The Committee proposes that the subject should be referred to a small 
committee of experts and that, if the appointment of a special committee 
should appear to involve too great expense, the committee might be com- 
posed of officials of the Secretariat. The results of a study by such a body 
of experts might, it is suggested, be of assistance in the conduct of conferences 
and the negotiation of treaties. 

As the matter is in no sense urgent, and does not appear of sufficient im- 
portance to warrant asking the Assembly at the present moment to vote the 
credit necessary for the appointment of a special committee, I suggest that 
the Council might ask the Secretary-General to consider whether, in his 
opinion, the Secretariat could with advantage produce a study of the methods 
of conference and the methods adopted in making treaties, which might 
possibly be subsequently submitted to criticism by international organisa- 
tions and Governments having special experience of the holding of general 
conferences. The Council will doubtless be prepared to reconsider the 
whole question when the Secretary-General has had time to form his opinion 
as to the desirability of undertaking this work. 

The question of Exploitation of the Products of the Sea is the question of 
protecting valuable fauna of the deep sea against extermination by uneco- 
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nomic exploitation. The Committee of Experts has satisfied itself that 
there is, prima facie, a need and a demand on the part of Governments for 
international protection of such fauna but, being a committee of lawyers, it 
kas naturally not been in a position to advise as to the technical possibilities 
of international action in this matter. 

It recommends that an international conference of technical experts and 
jurists should consider the whole question and the possibility of action by 
way of bilateral or general conventions, dealing particularly with certain 
points set out in the Committee’s report. It proposes that the preparatory 
work for this conference should be done by the Economic Committee of the 
League of Nations or by the Permanent International Council for the 
Exploration of the Sea at Copenhagen. 

It is clear that the Council has before it very little information with regard 
to this subject, and I do not feel that we can az the present stage recommend 
the Assembly to take a decision in favour af convening even a technical 
conference. The natural course, subject to the Assembly’s approval, would 
in my opinion be for the section of the Codificetion Committee’s main report 
which deals with products of the sea, and its special report on procedure in 
this matter, to be referred to the Economic Committee of the League with 
the request to invite the collaboration of the International Council at 
Copenhagen and any other international organisations specially interested 
in the subject, and to advise the Council as to whether any action in the mat- 
ter is possible and desirable. 


Subjects with which the Committee does not propose to proceed 


I have now to mention the two reports by: which the Committee informs 
she Council that there are two matters which it would have placed upon its 
-ist of subjects meriting consideration, and have made the subject of ques- 
sionnaires to the Governments, if it had not found that the Netherlands 
sxovernment had placed them upon the agenda of the Private International 
Lew Conference at The Hague. These subjests are: 


(1) The Nationality of Commercial Corporations and the Determination 
of the Question to what State the Right of affording them Diplomatic 
Protection belongs; and 

(2) Recognition of the Legal Renae of Foreign Commercial Corpora- 
tions. . 


The Council can, I think, only approve tae Committee’s action. Its 
wports containing the interesting studies made by its rapporteurs have been 
communicated to the Members of the League as well as to the Council and 
will be at the disposal of the Netherlands Government and of the other 
Gcvernments to which it may be hoped they will be of service in connection 
vith the discussions at the Hague Conference. 
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Present Programme of the Committee 


It remains, in conclusion, to consider the information as to the future 
work of the Committee of Experts which is before the Council in the letter 
addressed to the Secretary-General by the Chairman of the Committee 
under date April 2nd, 1927. 

It will be observed that the Committee is sending questionnaires to the 
Governments on four new subjects, namely: . 


(a) Communication of Judicial and Extra-judicial Acts in Penal Matters; 
(b) Legal Position and Functions of Consuls; 

(c) Revision of the Classification of Diplomatic Agents; 

(d) Competence of the Courts in regard to Foreign States. 


The Committee asks that the replies of the Governments may be sent in 
by the close of the present year and proposes to hold a session in 1928 to 
consider these replies and report to the Council as to whether any of the 
subjects are ripe for international action. 

The Committee has also carried over to the programme of its 1928 session 
three questions which it has referred to sub-committees but on which it has 
not yet consulted the Governments, namely: 


(a) The Question of the Application of the Notion of Prescription in Inter- 
national Law; 

(b) The Question of the Legal Position of Private Non-profit-making 
International Associations and of Private International Founda- 
tions; 

(c) The Question of Conflicts of Laws on Domicile. 


In addition, therefore, to the seven subjects upon which it has recom- 
mended action, and the two subjects with which it has decided not to pro- 
ceed on the ground that they form the object of an initiative taken by the 
Netherlands Government, the Committee has already before it seven 
further subjects of greater or less importance which it considers, prima facie, 
to merit attention and which it may ultimately recommend as ripe for inter- 
national agreement. 

On the other hand, the Committee has abstained from selecting new sub- 
jects for examination, while expressing its willingness to resume the selection 
of new subjects at its next session, if so desired. 

I have no doubt that the Assembly, with which the decision rests, as it is 
a question of voting the necessary credit, will cordially desire the Committee 
to hold the session contemplated for 1928 for the purpose of completing the 
work which it already has taken in hand. Whether the Committee should 
be asked to carry its enquiries still further at the present moment is equally 
a matter for the Assembly. The Committee observes that it is natural for 
it to desire to wait and see what action is taken on its first proposals, and 
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also that the available resources will be fully occupied for some time in 
carrying out the work which it already has in view. It might, in fact, be 
desirable for the Council and Assembly to take no immediate decision as to 
the continuance of action under the Assembly’s resolution of 1924, but to 
await the results of the first work of the Committee. 

In the present report I have endeavoured, as briefly as possible, to set 
out the questions which the Council has to consider in dealing with the 
documents presented by the Committee of Experts, and have put forward 
various suggestions as to their solution which are, of course, intended as a 
basis for discussion. I shall be glad if my calleagues will express their views 
on the various points. The most convenient course would be, I think, for 
my report to be amended as far as may be necessary to make it express the 
general sense of the Council and for it to be transmitted to the Assembly as 
a basis for discussion there. With this obje2t, I venture to propose the fol- 
lowing draft resolution: 

Resolution 


“The Council of the League of Nations, 

“ Having considered the reports drawa up for submission to the Coun- 
cil by the Committee of Experts for the Progressive Codification of 
International Law at its third session, held from March 22nd to April 
2nd, 1927, and the letter from the Chairman of the Committee to the 
Secretary-General dated April 2nd, 1927: 

“ Decides to transmit the above-mentioned documents and the report 
thereon of the Polish representative, as adopted by the Council at 
its meeting on June 13th, together wita the Minutes of that meeting,! 
to the Assembly and to place the consideration of these documents and 
report upon the agenda of the Assembly.” 


EXTRACT FROM THE MINUTES OF THE 45TH SESSION OF THE COUNCIL, FIRST 
MEETING, HELD ON JUNE 13TH, 1927 


M. Zauzsxi submitted to the Council the following report: 
(See text printed above pp. 216-228.) 


Jonkheer BEELAERTS VAN BLOKLAND said that he had read with the very 
greatest interest M. Zaleski’s remarkable report concerning the reports 
submitted by the Committee of Experts for the Progressive Codification 
of International Law. 

M. Zaleski had recalled the circumstances in which the Assembly adopted 
its resolution of September 22nd, 1924, a resolution which explicitly recog- 
nised the importance of the initiative taken by those Governments that 
were traditionally interested in a particular field of international law. In 
this connection, M. Zaleski had been gooc enough to mention, inter alia, 


1 The words “together with the Minutes of that meeting” were added by the Council. 
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the action taken by the Netherlands Government with reference not only 
to the convening of the two Peace Conferences held in 1899 and 1907, but also 
to the questions of private international law which had resulted in the well- 
known Conferences held at The Hague. He desired to thank M. Zaleski 
for the sympathetic terms in which he had referred to the initiative taken by 
the Netherlands Government. 

He warmly associated himself with the expression of thanks in the report 
to the Committee of Experts, which had shown the greatest competence in 
carrying out its work, and he desired to support M. Zaleski’s proposal for 
the printing of the Minutes of the present year’s session. From the Minutes 
of the previous sessions the Members of the Council had been able to appre- 
ciate the great value of the Committee’s discussions. 

The work of the Committee as outlined by the Assembly was restricted to 
questions of international law regarding which no initiative had so far 
been taken in other quarters. In its recommendation, the Committee stated 
that there were seven subjects which, in certain aspects at any rate, were 
sufficiently ripe for regulation by way of international agreement. The 
Committee had further informed the Council that there were two subjects 
which it had placed on the list of questions deserving examination and 
regarding which questionnaires would have been sent to the Governments 
but for the fact that the Netherlands Government had placed them on the 
agenda of the forthcoming Hague Conference on Private International 
Law. These two questions were: the Nationality of Commercial Corpora- 
tions and the Recognition of the Legal Personality of Foreign Commercial 
Corporations. It might be enquired whether the same procedure should 
not have been adopted in regard to the question of Nationality, which had 
also been placed on the agenda of the Conference on Private International 
Law, following on a recommendation made by the 1925 Conference. This 
was one of the questions which might perhaps be investigated subsequently 
when the Assembly came to take a decision on the recommendations sub- 
mitted to it. 

As to the question whether one or more conferences should be contem- 
plated, Jonkheer Beelaerts van Blokland thought this of perhaps less 
importance than that of the method of convening. 

M. Zaleski had suggested that it might be possible for the conference to 
_ be convened by a Government. If, for instance, any particular Government 
which was traditionally interested in the development of international law, 
and which had the special experience required for this purpose, were pre- 
_ pared to give its assistance, the Rapporteur had stated that he did not see 
any reason why the Assembly should not request such a Government to con- 
vene the conference with the full support of the League. The Netherlands 
Government thought that the convening of a conference by a particular 
Government might have certain advantages—among others, with regard 
to the co-operation of States which were not Members of the League. 


230 THE CODIFICATION OF INTERNATIONAL LAW 


If the Assembly shared this view, the Government of the Netherlands, 
which was anxious to be as helpful as possible in giving effect to the Assem- 
bly’s desires, would have very great pleasure in carrying out to the best of 
its ability any such request, if made to it, and would not fail fully to take 
iato account the extremely important work done by the Committee of 
Experts as well as the views of the Members af the League. 

M. Sctatosa said that, if the proposal to convene a conference in the 
rame of the League of Nations were to be adopted, he would have to make 
certain reservations on some of the points raised by the Committee of 
Experts. He had, however, nothing to say against accepting the proposal 
of the representative of the Netherlands. It seemed to him that the Gov- 

` ernments might be more ready to accept a proposal to hold a conference 
which came, not from the Council of the League, but from the Netherlands 
Government. Further, the work of such a conference would include the 
preparatory study which the problems submitted by the Committee of 
Experts appeared to him still to need. Before the League could itself take 
the initiative, it must be very nearly sure shat such a conference would 
result, at any rate to a certain degree, in conerete proposals which could be 
accepted by the Governments. International law was developing very 
rapidly, but he did not think that the end was within reach. Progress must 
be made in that direction, however, and a Conference convened by the 
Government of the Netherlands would no dcubt be a very important step 
an the right direction. 

He would therefore support the proposal of the Netherlands represent- 

sive, for he was convinced that it was the best which could be made. 

Jonkheer BEELAERTS VAN BLOKLAND proposed to amend the third para- 
graph of the draft resolution proposed by M. Zaleski by adding after the 
words “adopted by the Council on . . .” tae words “together with the 
Minutes of that meeting.” 

M. ZALESKI accepted this amendment. 


The resolution was adopted as follows: 


“The Council of the League of Nations, 

“Having considered the reports drawn up for submission to the Coun- 
cil by the Committee of Experts for the Progressive Codification of 
International Law at its third session, held from March 22nd to April 
2nd, 1927 and the letter from the Chairman of the Committee to the 
Secretary-General dated April 2nd, 1927: 

“ Decides to transmit the above-mentioned documents and the report 
thereon of the Polish representative, as edopted by the Council at its 
meeting on June 13th, together with the Minutes of that meeting, to 
the Assembly and to place the consideration of these documents and 
report upon the agenda of the Assembly.” 


LEAGUE OF NATIONS 
Resolutions and Recommendation Adopted by the Assembly* 
September 27, 1927 


1. CODIFICATION OF INTERNATIONAL LAW 


The Assembly, 

Having considered the documents transmitted to it by the Council in 
conformity with its resolution of June 13th, 1927, and the report of the First 
Committee! (documents A. 18. 1927. V. and A. 105. 1927. V.) on the meas- 
ures to be taken as a result of the work of the Committee of Experts for the 
Progressive Codification of International Law; 

Considering that it is material for the progress of justice and the mainte- 
nance of peace to define, improve and develop international law; 

Convinced that it is therefore the duty of the League to make every 
effort to contribute to the progressive codification of international law; 

Observing that, on the basis of the work of the Committee of Experts, to 
which it pays a sincere tribute, systematic preparations can be made for a 
first Codification Conference, the holding of which in 1929 can already be 
contemplated; 

Decides: 

(1) To submit the following questions for examination by a first Confer- 
ence: . 
(a) Nationality; 
(b) Territorial Waters; and 
(c) Responsibility of States for Damage done in their Territory to the 
Person or Property of Foreigners; 


(2) To request the Council to instruct the Secretariat to cause its services 
to study, on the lines indicated in the First Committee’s report, the question 
of the Procedure of International Conferences and Procedure for the Con- 
clusion and Drafting of Treaties; 

(3) To instruct the Economic Committee of the League to study, in 
collaboration with the Permanent International Council for the Exploration 
of the Sea at Copenhagen and any other organisation specially interested 
in this matter, the question whether and in what terms, for what species and 
in what areas, international protection of marine fauna could be established. 
The Committee will report to the Council the results of its enquiry indi- 
cating whether a Conference of Experts should be convened for such purpose 
at an early date; 

(4) To ask the Council to make arrangements with the Netherlands Gov- 

* League of Nation’s Official Journal, Special Supplement No. 53, Oct. 1927, pp. 9-10. 


1 Printed in the addendum hereto, p. 345. 
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‘ernment with a view to choosing The Hague as the meeting-place of the 
first Codification Conference, and to summon the Conference as soon as 
the preparations for it are sufficiently advanced; 


(5) To entrust the Council with the task of appointing, at the earliest 
possible date, a Preparatory Committee, composed of five persons possessing 
2 wide knowledge of international practice, legal precedents, and scientific 
data relating to the questions coming within the scope of the first Codifica- 
tion Conference, this Committee being instructed to prepare a report com- 
prising sufficiently detailed bases of discussion on each question, in accord- 
ence. with the indications contained in the report of the First Committee; + 

(6) To recommend the Council to attach to the invitations draft regula- 
tions for the Conference, indicating a number of general rules which should 
govern the discussions, more particularly as regards: 

(a) The possibility, if occasion should arise, of the States represented 
at the Conference adopting amongst themselves rules accepted by a 
majority vote; 

(b) The possibility of drawing up, in respect of such subjects as may 
lend themselves thereto, a comprehensive convention and, within the 
framework of that convention, other more restricted conventions; 

(c) The organization of a system for the subsequent revision of the 
agreements entered into; and 

(d) The spirit of the codification, which should not confine itself to 
the mere registration of the existing rules, but should aim at adapting 
them as far as possible to contemporary conditions of international life; 


(7) To ask the Committee of Experts at its next session to complete the 
work it has already begun. 


2. PROPOSAL BY THE DELEGATION OF PARAGUAY FOR THE PREPARATION OF 
A GENERAL AND COMPREHENSIVE PLAN OF CODIFICATION OF 
INTERNATIONAL LAW 


The Assembly, 

Having taken note of the First Committee’s report! (document A. IIT. 
1927. V.) on the proposal of the delegation of Paraguay for the preparation 
of a general and comprehensive plan of codification of international law; 

Desires to place on record the importance which it attaches to the spirit 
underlying the proposal of the delegation of Paraguay; 

Requests the Council to invite the Committee of Experts to consider at 
ifs next session under what conditions the work referred to in the said pro- 
posal could be undertaken; 

And will decide later upon the course to be adopted after taking note of 
the suggestions of the Committee of Experts and the opinion of the Council 

in regard thereto. . 


1 Printed in the addendum hereto, p. 345. 
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Appointment of the Preparatory Committee for the Codification Conference 


NOTE BY THE SECRETARY-GENERAL 


On September 28, 1927, M. Sokal, the representative of Poland, submitted 
a report to the Council on the action to be taken on the following resolution, 
which was adopted by the Assembly on September 27, 1927: 
“The Assembly decides: - 


“5. To entrust the Council with the task of appointing at the earliest 
possible date a Preparatory Committee composed of five persons pos- 
sessing a wide knowledge of international practice, legal precedents and 
scientific data relating to the questions coming within the scope of the 
first Codification Conference, this Committee being instructed to pre- 
pare the report, comprising sufficiently detailed bases of discussion on 
each question, in accordance with the indications contained in the 
report of the First Committee.” 

The Council, on the proposal of the Rapporteur, decided to authorize its 
Acting President, in consultation with the Secretary-General, to appoint the 
members of the Committee in the interval between the forty-seventh and 
forty-eighth sessions of the Council. 

As a result of this decision, the Acting President, after submitting a list of 
the proposed nominations to his colleagues on the Council, has appointed the 
following persons to serve on this Committee: 

Professor Basdevant [France]. 
Counsellor Carlos Castro Ruiz [Chile]. 
Professor François [Netherlands]. 

Sir Cecil Hurst [Great Britain]. 

M. Massimo Pilotti [Italy]. 


INTERNATIONAL COMMISSION OF JURISTS 
(Sessions held at Rio de Janerio, Brazil, April 18th to May 20th, 1927) 


PUBLIC INTERNATIONAL LAW 


PROJECTS TO BE SUBMITTED FOR THE CONSIDERATION OF THE SIXTH 
INTERNATIONAL CONFERENCE OF AMERICAN STATES * 


Historical Exposition 


The International Commission of American Jurists convened for the sec- 
ond time in the city of Rio de Janeiro to realize an aspiration which for many 
vears the States of the New World have manifested, “The codification of 
public and private international law as a means of consolidating and develop- 
ing the good relations which should exist between them.” 

The first meeting of the commission was held in this same city in 1912, in 
conformity with a resolution adopted in the premises by the Third Pan 
American Conference in 1906. The commission was then divided into six 
subcommissions, which until 1914, the date fixed for the second meeting, 
were to prepare drafts of the codification of laws. 

Because of the Great War it has only now been possible to hold this second 
meeting. 

As a contribution toward the great work of codification, scientific and 
practical works have been published in America. 

The first works envisage a reconstitution of international law—that is, 
tə submit to a rigorous scrutiny the bases and rules of this law in order that 
taey may be brought into harmony with the new conditions of life in the 
States and adapted, in following, to the interests, necessities, sentiments, and 
aspirations of our continent. 

Among these studies we must mention those presented to the American 
Institute of International Law by its president and secretary general and by 
Señor Alejandro Alvarez to the Commission of Jurists, not only in the first 
but in the second reunion as well. 

The labors of a practical character, destined to serve the Commission of 
J-1rists, were these: 

The project of a code of international public law written by Sefior 
Epitacio Pesséa, submitted by Brazil to the commission in 1912; 

The projects which Sefior Alejandro Alvarez, in his capacity as 
Chilean delegate, brought before the fifth conference at Santiago in 1923; 

The projects elaborated by the American Institute of International 
Law upon the request of the Pan American Union; and finally 

The projects which, with regard to certain determined subjecis, 
various delegations had offered to the same institute in the recent session 
held in Montevideo. 

*Published by the Pan American Union, Washington, D. C. 
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With these contributions the Commission of Jurists elaborated 12 projects 
of international public law, which deal with the following subjects: 

The fundamental bases of international law; 

‘States, their existence, equality, and recognition; 

Status of aliens; 

Treaties; 

Exchange of publications; ~- 

Interchange of professors and students; 

Diplomatic agents; 

Consuls; 

Maritime neutrality; 

Asylum; 

Duties of States in case of civil war; 

Pacific solution of international conflicts. 

With regard to international private law, the commission prepared a 
draft of a general convention based on the following labors: 

Conventions signed in Montevideo in 1889; 

Project of an international private code of Señor Lafayette Pereira, pre- 
sented to the commission at its meeting in 1912 by the Brazilian delegation; 

Projects organized by the fifth and sixth subcommittees of the first com- 
mission, which met in Montevideo and in Lima, respectively; 

Project of a private international law code prepared at the request of the 
Pan American Union by the American Institute of International Law, and 
which is the work of Dr. Antonio de Bustamante. 

Finally the commission approved still another project tending to give per- 
manence to the work of codification, and still another with regard to the crea- 
tion of a committee charged with the study of civil legislation in the various 
American States and the elaboration of a project of unification which will be 
submitted to the consideration of the governments. 

The work of the codification of international public and private law having 
been carried out in the manner set forth, and to that point to which it was 
possible to do so, the permanent apparatus of codification being organized, 
and the States being disposed toward unification of civil legislation in the 
American States, the Commission of Jurists decided to send these works to 
the Sixth Pan American Conference that they may be given such considera- 
tion as the Conference may deem advisable. 

The following propositions were presented by the delegates to the commis- 
sion during the course of its labors: 


From Haiti: 


Any action carried out by a State, whether by means of diplomatic 
pressure or by armed force, in order to force its will upon that of the 
other State, constitutes intervention. 
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From the Argentine Republic: 


First. A State may not intervene in the internal affairs nor in the 
external affairs of another State. 

Second. That the Pan American Conference to meet at Habana 
shall be requested to adopt for the American States the Conventions of 
Brussels relative to the unification of maritime law in order that there 
may be uniformity throughout the world in this matter. 


From the Dominican Republic and from Mexico: 


No State may in the future directly or indirectly, nor by reason of any 
motive, occupy even temporarily any portion of the territory of another 
State. The consent given to the occupying State by the State occupied 
will not legitimatize the occupation and the occupant will be responsible 
for all occurrences resulting from the occupation not only with respect 
to the State occupied but to third parties as well. 


From Paraguay: 


Intervention or any act of a State within the territory of another 
State without a previous declaration of war, with the intent to decidé by 
force, material pressure, or moral coercion, internal or external ques- 
tions of the other State, will be considered as a violation of international 
law. i 


From Mexico: 


That there be recommended to the Governments of the American 
States the election of judges from the American Continent to compose 
the special tribunals of arbitration constituted or to be constituted for 
the solution of present or future conflicts. 


From Colombia: 


To recommend most earnestly to all of the American Governments 
that there be developed and stimulated by whatever means the Govern- 
ments may have within their power, the formation of national societies 
of international law within the respective countries, that these may col- 
laborate with the American Institute of International Law in the great 
work of spiritual approximation between all of the nations of the New 
World, and that they may cooperate in this way in the creation of a con- 
tinental juridical conscience. 


From Peru: 


First. That the States declare what each understands by personal 

‘law in the applications of national law and the law of domicile, follow- 
ing the domestic laws of the States. 

Second. That the States which observe the system of granting ex- 
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tradition in confcrmity with a list of crimes previously established shall 
make known opportunely the list of crimes. Wherein these States are 
concerned, an anteproject of extradition will be understood as being 
restricted to the offenses enumerated; regarding the others, the ante- 
project will obligate all in its generality. 


‘Finally, from Ecuador: 


That there shall be proposed the convenience of the unification of 
university studies and the interchange of professional titles in the great 
domain which is the American Continent, as one of the best means of 
obtaining the spiritual unity of the New World. 


The Commission of Jurists understood with regard to these propositions 
that some of them did not have that degree of maturity necessary for incor- 
poration in the codification, and others, being drafted in the terms in which 
they. were, might be considered as manifestations of a means of obtaining the 
commission’s' views regarding pending American political questions. For 
this reason the commission decided to transmit some of them for the consid- 
eration of the Sixth International Conference, to meet in 1928 in the city of 
Habana. 


INTERNATIONAL COMMISSION OF JURISTS 


Project No. I 
FUNDAMENTAL BASES OF INTERNATIONAL LAW 


ARTICLE 1 


International law includes the rules, customs, practices, and principles 
recognized by States as applicable in their relations. 


ARTICLE 2 


Positive international law forms part of the law of every State, and as such, 
shall be applied in cases appertaining thereto by the national authorities in 
accordance with the prescriptions of the respective political constitutions. 


ARTICLE 3 


National laws shall not contain dispositions contrary to international con- 


ventional law. 
ARTICLE 4 


International rules are derived from the formal consent of States, mani- 
fested by public treaties and other international acts, duly ratified and in- 
tended to establish an obligatory rule of conduct. 


ARTICLE 5 


Conventional rules bind only States which have ratified or adhered to them. 
But if they have a fundamental character and have been accepted by the 
great majority of States, one of them may request the good offices of the Pan. 
American Union in order that they may, if possible, be accepted by all. 


ARTICLE 6 


The rules established by convention can be abrogated only by an express 
declaration of the States or by the adoption likewise formal of a contrary 
rule in accordance with the provisions contained in the Convention on Trea- 
sles. 

ARTICLE 7 

In the absence of conventional rules recourse shall be had to the following 
as auxiliary elements: 

(1) Customary rules of conduct. 

(2) Rules established by conventions, signed in international conferences, 
which have not yet been ratified, but whose ratification is pending and con- 
zerning which no reservations have been made. 

(8) Practices or usages which are more or less general. Such practices or 
usages can only be invoked between States which observe them. 

(4) General principles of international law. 

(5) Precepts of international justice. 
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ARTICLE 8 


The general principles of international law are those derived from the 
rules of that law in force especially when they have been recognized by dip- 
lomatic acts, by arbitral awards, or by international tribunals. 


ARTICLE 9 


The precepts of international justice are those which public opinion recog- 
nizes as governing the relations between States, as they have been expressed 
in acts such as: Voeux of international conferences, resolutions of scientific 
institutions of recognized standing, opinions of contemporary publicists of 
authority. 


ARTICLE 10 


The practices of courtesy usually followed may be invoked by any State, 
but the refusal to observe them can, in no case, be considered an unfriendly 
act. 


ARTICLE 11 


Diplomatic proceedings, arbitral awards or those of international tri- 
bunals, and the decisions of national tribunals concerning international 
matters, as well as the opinion of publicists of authority, are without value as 
a source of law or as an element of interpretation, except in so far as they 
throw light upon existing law or upon the other elements indicated above as 
being auxiliary to legal rules. 


ARTICLE 12 


International rules should always be developed and interpreted in a spirit 
of cooperative solidarity in order that justice and general good may be at- 
tained. 


ARTICLE 13 


States directly injured by a violation of internaticnal law may address 
themselves to the Pan American Union in order that it may bring about an 
exchange of views on the matter. 

They may likewise have recourse to moral sanctions, such as an appeal to 
public opinion, the publication of official correspondence, a request for ar- 
bitration, and the severance of diplomatic relations. 


ARTICLE 14 


States, even though not directly injured, have the right to protest against 
violations of international law. 


INTERNATIONAL COMMISSION OF JURISTS 


$ t 


Project No. II 
STATES 


Exisrence—EquaLity—REcOGNITION 


ARTICLE 1 


The State, as a person of international law, must fulfil the following re- 
quirements: ; 

(1) Permanent population. 

(2) Definitely determined territory. 

(3) Constituted government. 

(4) Capacity to enter into relations with other States. 

(5) Degree of civilization such as enables it to observe the principles of in- 
ternational law. , 
ARTICLE 2 


States are equal before the law, enjoy equal rights, and have equal ca- 
pacity to exercise them.. The rights of each are dependent not upon the 
power which it possesses to insure the exercise of them but solely upon the 
fact of their existence as a person of international law. 


ARTICLE 3 
No State may intervene in the internal affairs of another. 


-ARTICLE 4 
A Federal State constitutes a single international person. 


ARTICLE 5 


The political existence of the State is independent of its recognition by 
other States. Even before recognition the State has the right to defend its 
integrity and independence, to provide for its conservation and prosperity, 
and consequently to adopt whatever organization it considers proper, to 
legislate concerning its own interests, to administer its own services, and to 
determine the jurisdiction and competency of its tribunals. The exercise 
of these rights is limited only by the exercise of the rights of other States, by 
treaties, and by the principles of international law. 


ARTICLE 6° 


The recognition of a State signifies that the State recognized accepts the 
personality of the other State, with all the rights and obligations established 
by international law. 

Recognition is unconditional and irrevocable. 
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The recognition of a Government has for its object the commencement of 
diplomatic relations with such Government, or the normal continuation of 
relations previously existing. 


ARTICLE 7 


The recognition of a State or Government may be express or tacit. Tacit 
recognition results from any act implying an intention to recognize the new 
State or Government. 


ARTICLE 8 


A Government is to be recognized whenever it fulfills the following con- 
ditions: : 

_ (1) Effective authority with a probability of stability and consolidation, 
the orders of which, particularly as regard taxes and military service, are ac- 
cepted by the inhabitants. i 

(2) Capacity to discharge preexisting international obligations, to contract 
others, and to respect the principles established by international law. 


ARTICLE 9 


A State loses its international personality only when it separates into two 
or more States, when it voluntarily incorporates itself with another State, or 
when it unites with another to form a single State. 


INTERNATIONAL COMMISSION OF JURISTS 
Project No. HI 
STATUS OF ALIENS 


ARTICLE 1 


States have the right to establish by means of laws the conditions under 
which foreigners may enter and reside in their territory. 


ARTICLE 2 


The nationals of one State who may be found in the territory of other 
States shall enjoy therein all the individual guaranties and all the civil 
rights which States grant to their own nationals, with due regard to the pre- 
scriptions of their political constitutions and to the laws of the State. 


ARTICLE 3 


Notwithstanding the dispositions of the preceding articles, States for 
reasons of public order or safety are permitted to expel foreigners domiciled, 
resident, or merely in transit through their territory. 

States shall publish the general rules which they intend to follow in exer- 
vising this right. 

The notice of expulsion will be communicated as soon as possible to the 
State of which the individual is a national. 

States are required to receive their nationals expelled from foreign scil who 
seek to enter their territory. 


ARTICLE 4 


Foreigners as well as nationals are subject to the jurisdiction of the local 
Jews, due consideration being given to the limitations expressed in ccnven- 
‘tions and treaties. 


ARTICLE 5 


Foreigners can not be obliged to perform military service, but those for- 
eigners who are domiciled, unless they prefer to leave the country, may be 
compelled, under the same conditions as nationals, to perform police, fire- 
protection, or militia duty for the protection of the place of their domicile 
against natural catastrophes or dangers not resulting from war. 


ARTICLE 6 


Foreigners are liable for ordinary or extraordinary taxes, as well as for 
Fcreed loans, always provided that such measures apply to the population 
generally, and that they are not destined to support acts against their coun- 
try. 
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ARTICLE 7 


Foreigners must not meddle in political activities which are the province of 
citizen of the country in which they happen to be. In cases of interference in 
political affairs by foreigners, the State to which they belong will not extend 
its protection to its nationals, who will, moreover, be subject to the pen- 
alties established by local law. 


INTERNATIONAL COMMISSION OF JURISTS 
Project No. IV 
TREATIES 


ARTICLE 1 


Treaties will be concluded by the competent authorities of the contracting 
States according to their internal law, or by their duly authorized representa- 
tives. ` 


ARTICLE 2 


Treaties must be in writing. The confirmation, prorogation, renewal, re- 
establishment, or continuance must observe the same form, unless other 
szipulations have been made. 


ARTICLE 3 


The interpretation of treaties, when the contracting parties consider it. 
necessary, must likewise be in writing. 


ARTICLE 4 ` 
Treaties shall be published immediately after the exchange of ratifications. 


ÅRTICLE 5 


Treaties are obligatory—and in force only after ratification by the con- 
tracting States, even though this condition be not stioulated in the full 
powers of the negotiators nor appear in the treaty itself. 


ARTICLE 6 


Ratification must be unconditional and must embrace the entire treaty. 
It must be dispatched in writing in conformity with the constitution of the 
State. l 

In case the ratifying State makes reservations in the treaty, it shall be- 
come effective when the other contracting party, informed of the reserva- 
tions, expressly accepts them. 

In international conventions celebrated between different States, a reser- 
vation made by one of them in the act of ratification affects only the clause 
ir question and the State to which it refers. 


ARTICLE 7 


A refusal to ratify is a right of States and can not be considered an un- 
friendly act. The refusal shall be communicated to the other contracting 
parties. 
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ARTICLE 8 


The terms of a treaty are in effect from the date of exchange of ratifica- 
tions, unless some other date has been agreed upon. Even in the latter 
event private rights remain safeguarded. 


ARTICLE 9 


Terms ET in a treaty for the benefit of a third State depend for 
their effect upon the express acceptance by the third State. 


ARTICLE 10 


No State can relieve itself of the obligations of a treaty nor modify its 
stipulations except by the agreement, secured by peaceful means, of the other 
contracting parties. 


ARTICLE 11 


A treaty continues in effect even though the constitution of the contract- 
ing States has been modified, unless its terms are entirely incompatible with 
the new condition of affairs resulting from this change. 


ARTICLE 12 


Whenever a treaty becomes impossible of execution through the fault of 
the party entering into the obligation or through circumstances which at 
the times of celebration it knew or could have foreseen, which circumstances 
were unknown to the other party, the former shall be responsible for damages 
resulting from the nonexecution. 


ARTICLE 13 


The execution of a treaty may, by express stipulation or by virtue of a 
special treaty, be placed wholly or partly under the guaranty of one or more 
States. 

The guaranteeing State can intervene in the execution of the treaty only 
by virtue of a request by one of the interested parties, and then only under - 
conditions expressly stipulated for intervention. When intervention, takes 
place only such measures may be employed as are sanctioned by interna- 
tional law, and no more comprehensive or different demands than those _ 
made can be exacted by the State which has been guaranteed. 


ARTICLE 14 
A oni ceases to be effective: 


(a) When the stipulated obligation has been fulfilled. 

(b) When the length of time for which it was made has expired. 
(c) When a condition rendering it void has happened. 

(d) By agreement between the parties. 
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(e) By denunciation of the party entitled to a benefit thereunder. 
(f) By renunciation, if agreed upon. 
(g) When it becomes incapable of execution. 


ARTICLE 15 


Obligations contracted by treaty shall be sanctioned in cases of noncom- 
. pliance as when diplomatic negotiations have failed, by decision of an inter- 
national court of justice or by an arbitral tribunal. 


ARTICLE 16 


Treaties, especially those establishing principles of international law, can 
be denounced only in the same way in which they were established. 

In default of any stipulation, a treaty may be denounced by any contract- 
ing State which will notify the others of this decision. 

In this event the treaty will remain ineffective, as far as the denouncing 
State is concerned, for one year after the last notification, and will continue 
in effect for the other signatory States. 


ARTICLE 17 


Two or more States may agree that their relations are to be governed by 
rules other than those established in general conventions celebrated by them 
with other States. 


INTERNATIONAL COMMISSION OF JURISTS 
Project No. V 
EXCHANGE OF PUBLICATIONS 


ARTICLE 1 


The States shall exchange among themselves official parliamentary, ju- 
dicial, administrative, and statistical documents which may be published; 
also the works, geographical maps, either general or special, topographical 
plans, and all work of this kind published within their territory or whose 
publication they may subsidize. 

This obligation shall remain in effect with respect to subsidized publica- 
tions, although they may have been printed beyond the territory of the State 
which grants the subvention. 


ARTICLE 2 


Each Government will make as complete a collection as possible of the 
works referred to in the preceding article, especially those relating to the 
legislation, history, statistics, and geography of the country, and will send 
the collection to the other Governments and the Pan American Union. 


ARTICLE 3 
As these publications are received the Governments shall announce the 
fact in order that they may be consulted in the designated office or library. 


ARTICLE 4 


The exchange of publications, as well as the correspondence relative 
thereto, shall, in accordance with existing conventions, enjoy the privilege 
of the postal frank. 
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Project No. VI 
INTERCHANGE OF PROFESSORS AND STUDENTS 


ARTICLE I 


The universities, preparatory schools, and colleges existing in the different 
- American States, whether of an official character or due to private initiative, 
may establish between them interchanges of professors and students on the 
following bases: 

(a) The institutions mentioned shall grant all necessary facilities in order 
that the professors whom they receive from one another may hold classes or 
lectures; 

(b) These classes or lectures shall treat principally of scientific matters 
which are of interest to America, or which relate to special conditions of one 
or several countries of America, particularly that to which the professor be- 
longs; 

(c) Every year the institutions mentioned shall communicate to those 
with whom they desire to make an exchange of professors, the subjects to be 
treated of in their classes for foreign professors; 

(d) The remuneration of the professors shall be paid by the institution 
which has appointed him, unless his services shall have been expressly re- 
quested, in which case his remuneration shall be borne by the institution 
which invited him; 

(e) The institutions shall determine annually the amount intended to 
cover the expenses of the interchange of professors, either from their own 
budget or by special aid obtained from the Governmen: of their country. 


ARTICLE 2 


The universities, preparatory schools, or colleges, both official and unoffi- 
cial, shall create scholarships for the students of other countries, with or 
without reciprocity, adopting directly or through their Governments the 
necessary measures for the distribution of these scholarships. 

Each institution shall appoint a commission charged with supervising the 
students holding scholarships, to direct them in their studies and in the per- 
formance of their obligations. 


ARTICLE 3 


" The universities, both official and private, shall endeavor to meet peri- 
odically in congresses in order to establish better means of intellectual 
cooperation. 
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Project No. VII 
DIPLOMATIC AGENTS 


ARTICLE 1 


States have the right of being represented, one before the other, through 
diplomatic agents. | 


Sxcrion 1—Curers or MISSIONS 


ARTICLE 2 


Diplomatic agents are classed as ordinary and extraordinary. 

Those who permanently represent the Government of one State before 
that of another are ordinary. 

Those intrusted with a special mission or those who are accredited to 
represent the Government in international conferences or congresses are 
extraordinary. 


ARTICLE 3 


Diplomatic agents do not in any case represent the person of the chief of 
State, but only their Government, and they must be accredited to a recog- 
nized Government. In federal States the central Government only can ap- 
point and receive diplomatic agents. 


ARTICLE 4 


Except as concerns precedents and etiquette, diplomatic agents, whatever 
their rank, have the same rights, prerogatives, and immunities. Rank is 
conferred by the Government which the agent represents, in agreement 
with the Government to which he is accredited. 

Etiquette depends upon diplomatic usages in general as well as upon the 
laws and regulations of the country to which the agent is accredited. 


ARTICLE 5 


In addition to the functions indicated in their credentials ordinary agents 
possess the authority which the laws and decrees of the respective countries 
confer upon them. They shall exercise their authority without coming into 
conflict with the laws of the country to which they are accredited. 


ARTICLE 6 


Governments can not accredit more than one ordinary representative to 
each of the other governments, but they may appoint various extraordinary 
agents. 
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ARTICLE 7 


It is legitimate for each State to be repr2sented by a single representative 
to more than one Government. 2 
Different States may be represented before another by a single diplomatic 
agent. 
ARTICLE 8 


A diplomatic agent, duly authorized by his Government, may, with the 
zonsent of the local government, and upor the request of a State not repre- 
sented by an ordinary agent before the latter Government undertake the 
temporary or incidental protection of the interests of the said State. 


ARTICLE $ 


States are free in the selection of their diplomatic agents; but they shall 
not invest with such functions the nationals of a State in which the mission 


must function. 
ARTICLE 10 

No State may accredit its agents to other States without previous request 
and approval. ; 

A State may decline to receive an agent from another or, having accepted 
him, may request his recall. In such cases the State is not obliged to state 
the reasons for its decision, unless the recall of an agent intrusted exclusively 
with a temporary mission is involved or unless the State to which the agent 
belongs has the right to complain when it assumes a systematic and hostile 
eharacter. 

ARTICLE 11 

Extraordinary diplomatic agents are a2credited in the same manner as 

ordinary ones and enjoy the same prerogatives and immunities. 


Section II—PrRsonnet OF LEGATIONS 


ARTICLE 12 


Each legation shall have the personnel cetermined by its Government. 


ÅRTICLE 13 
When the diplomatic agent is absent from the place where he exercises his 
functions or finds it impossible to discharge them, the person designated for 
that purpose by his Government will substitute for him, as chargé d’affaires 
ed interim. 
Section ITI—Spreciit AGENTS 


ARTICLE 14 


Agents appointed, alone or with others, for a special mission in the interior 
or outside of the country, as, for example, the defense of the country before 
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an arbiter, the delimitation of boundaries, investigations, mixed commis- 
sions, and claims commissions, and also as arbiters appointed to settle a con- 
troversy, shall enjoy, in the country where their functions are exercised and 
throughout their duration the same diplomatic immunities and prerogatives 
as ordinary agents. 

ARTICLE 15 


The members of organizations considered as persons in international law, 
those of permanent tribunals of international justice or of arbitration, also 
those of commissions of investigation created by international agreement, 
shall enjoy the immunities and prerogatives enjoyed by diplomatic agents. 
International officials shall enjoy the same privilege, even when exercising 
their functions in their own country; that is to say, those appointed by the 
Pan American Union or by other associations of States. 


Section [V—Dvutirs or DIPLOMATIC AGENTS 


ARTICLE 16 


Foreign diplomatic officials may not interfere in the domestic or foreign 
political life of the State in which they exercise their functions. 


ARTICLE 17 


Diplomatic agents shall, in their official communications, address them- 
selves to the minister of foreign relations of the country to which they are 
credited. Communications to the remaining authorities shall be made 
through the said minister. 

ARTICLE 18 


Neither the foreign diplomatic agent, nor the minister of foreign relations 
of the Government to which he is accredited may publish, without reciprocal 
consent, the official correspondence exchanged between them as long as the 
question is pending. 

Governments may, nevertheless, publish, when they consider it proper, 
the official correspondence with their own representatives. 


Srecrion V—IMMUNITIES AND PREROGATIVES OF DIPLOMATIC AGENTS 


_ ARTICLE 19 


Diplomatic agents shall be inviolate as to their person, their residence, 
private or official, and their property. This inviolability covers: 

(a) All classes of diplomatic agents; 

(6) The entire official personnel of the diplomatic mission, excluding na- 
tionals of the country to which accredited; 

(c) The members of his own family living under the same roof; 

(d) The papers, archives, and correspondence of the mission. 
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ARTICLE 20 


States must extend to the diplomatic agents acredited to them every 
Zacility for the exercise of their functions. They shall especially see to it 
that they are able to communicate freely with their Governments. 

No judicial or administrative officer of the State to which the agent is ac- 
aredited may enter the domicile of the latter, or of the legation, without the 
agent’s consent. 


ARTICLE 22 


The diplomatic agent is obliged to deliver to the competent local authar- 
ity, who requests it, any person accused or condemned for publie crime who 
may have taken refuge in the legation. 


ARTICLE 23 


The private residence of the agent, as well as the seat of the legation, shall 
not enjoy the privilege of extraterritoriality. 


ARTICLE 24 


Diplomatic agents shall be exempt in the State to which they are accred~- 
ited— 

1. From all personal taxes, either national or local; 

2. From all land taxes on the building of the legation, when it belongs to 
the respective Government; 

3. From customs duties on articles destined for their personal use or for 
that of their family up to a sum fixed by the Government of the State to 
which they are accredited. 


ARTICLE 25 


Diplomatic agents shall be exempt from all jurisdiction, civil or criminal, 
of the State to which they are accredited; not being susceptible, except in 
the cases mentioned in article 27, of prosecution except in the courts of their 
own country. 

The case may be tried before the competent court in the capital of the 
State which the agent represents, saving to him the right to prove that his 
domicile is elsewhere. 


ARTICLE 26 


The immunity from jurisdiction with respect to diplomatic functions sur- 
vives these functions; in respect to others, however, it may not be invoked 
except during his functions. 


ARTICLE 27 


Immunity from jurisdiction shall not be admitted— 
(a) In actions originating from obligations contracted by the agent in the 
practice of a profession engaged in by him in the State, concurrent with dip- 
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lomatic functions, or referring to any industrial or commercial activity 
which is being carried on, or has been carried on in the territory of the State; 

(b) In real actions, including possessory actions, relative to property, real 
or movable, situated in the territory, not relating to the resident of the agent, 
or of the legation, or dependent or accessory thereto; 

(c) When the agent, duly authorized by his Government, waives his im- 
munity; 

(d) In actions resulting from his character as an heir or legatee of a na- 
tional, or in an estate settled in the territory; 

(e) In actions resulting from contracts entered into by him in the foreign 
State and not referring to the building and furnishings of the legation if, by 
express provisions or by the nature of the action, its execution may be de- 
manded there; 

(f) In actions for indemnity resulting from an offense or a quasi offense 
which he may have committed in the State. 


ARTICLE 28 


Persons who enjoy immunity from jurisdiction may refuse to appear as 
witnesses before the territorial courts. Nevertheless, if the statement 
should be requested through diplomatic channels he shall, in accordance 
with local legislation, give it in the building of the legation or send it in writ- 
ing to the authority designated for this purpose. 


ARTICLE 29 


The diplomatic agent enters upon the enjoyment of his immunity from the 
moment that he passes the frontier of the State where he is going to serve 
and makes known his position. 

The immunities shall continue during the period that the mission may be 
suspended, and, even after it shall be terminated, for the time necessary for 
the agent to be able to withdraw with the legation. 


ARTICLE 30 


The members of the mission shall be inviolate, also in the States which 
they cross to arrive at their post or to return to their own country, or in a 
State where they may casually be during the exercise of their functions and 
to whose Government they have made known their position. 


ARTICLE 31 


In case of the death of the diplomatic agent, his family shall continue to 
enjoy the immunities for a reasonable term until it may leave the State. 
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Section VI--TERMINATION oF THE DIPLOMATIC Mission 


ARTICLE 32 


The mission of the diplomatic agent ends— 

1. By the official notification of the Government of the agent to the other 
Government that they have terminated their functions; 

2. By the expiration of the period fixed for the completion of the mission; 

8. By the solution of the matter if the mission may have been created for 
_& particular question; 

4. By the delivery of passports to the agent by the Government to which 
he had been accredited; 

5. By the request for passports addressed to the Government of the agent. 

In the cases above mentioned a reasonable period shall be given the agent, 
the official personnel of the legation, and their respective families to quit the 
territory of the State. It shall, moreover, be the duty of the Government 
to which the agent was accredited to see that during this time none of them 
is molested or prejudiced in his person or his property. 

The death or resignation of the head of the State, also the change of gov- 
ernment or political régime of either of the two countries shall not terminate 
the mission of the diplomatic agent. 


INTERNATIONAL COMMISSION OF JURISTS 
Project No. VOI 
CONSULS 


SECTION I—APPOINTMENT AND FUNCTIONS 


ARTICLE 1 


States may appoint in the territory of others, with the express or tacit con- 
sent of the latter, consuls who shall there represent.and defend their com- 
mercial and industrial interests and lend to their nationals such assistance 
and protection as they may need. 


> ARTICLE 2. 


The form and requirements for appointment, the kinds and rank of con- 
suls, shall be regulated by the domestic laws of the respective State. The 
ceremonial shall be that of the country of residence. 


ARTICLE 3 


Unless consented to by the State where he is to serve one of its nationals 
may not act as consul. The granting of an exequatur gives authority to act. 


ARTICLE 4 


The consul having been appointed, the State shall forward through dip- 
lomatic channels to the other the respective commission which shall contain 
the name, rank, and authority of the appointee. 

As to a vice consul or commercial agent appointed by the respective consul, 
where there is authorization by law, the commission shall be issued and com- 
municated by the latter. 


ARTICLE 5 


States may reject consuls appointed in their territory or reduce the exer- 
cise of consular functions to certain special duties. o 


ARTICLE 6 


The consul can be recognized as such only after having presented his com- 
mission or obtained the exequatur of the State in whose territory he is going 
to serve. Provisional recognition can be granted upon the request of the 
legation of the consul pending the delivery in due form af the exequatur. © 

Officials appointed under the terms of article 4 are likewise subject to this 
formality and in such case it rests with the eS consul to request the 
exequatur. 
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ARTICLE 7 


The exequatur having been obtained, it shall be presented to the authori- 
ties of the consular district who shall protect the consul in the exercise of his 
functions and grant to him the immunities to which he is entitled. 


ARTICLE 8 


The territorial government may, for serious cause, withdraw the consul’s 
exequatur, but, except in urgent cases, it shall not have recourse to this 
measure without previously attempting to obtain from the consul’s govern- 
ment his recall. 

ARTICLE 9 


In case of the consul’s death, absence, or unexpected disability the con- 
sular employee next in rank shall, with full right, be admitted to conduct the 
consulate; he must, nevertheless, communicate as early as convenient to the 
tocal authority the official action which confirms him in the conduct thereof. 
The consul upon entering upon his functions shall present to the local author- 
ity the employee, who, in the contingency indicated, is to substitute for him. 


ARTICLE 10 


Consuls shall exercise the functions that the law of their State confers 
upon them, without prejudice to the legislation of the country in whose 
‘urisdiction they are serving. 

ARTICLE 11 


In judicial affairs in which his compatriots are involved consuls shall have 
the right of interference except as expressly provided for by local legislation. 


ARTICLE 12 


The consul can not compel his compatriots by force to comply with his 
orders or decisions, but, in cases where this is necessary, he shall have re- 
course to the competent local authorities. 


ARTICLE 13 


In the exercise of his functions, the consul shall cooperate officially with 
the authorities of his district. If his complaints are not taken care of he 
shall then bring them to the attention of the government of the State through 
she intermediary of his diplomatic representative it not being lawful in any 
case to communicate directly with the government except in the absence or 
nonexistence of a diplomatic representative. 


ARTICLE 14 


In case of nonexistence of a diplomatic representative of the consul’s 
State the consul may undertake such diplomatic actions as the government 
of the State in which he functions permits in such cases. 


INTERNATIONAL COMMISSION OF JURISTS, RIO DE JANEIRO, 1927 257 


ARTICLE 15 


One person duly accredited for the purpose can combine diplomatic rep- 
resentation andthe consular function.. 


Ssection JI—Ricuts or CONSULS 


ARTICLE 16 


Consuls shall be subject to imprisonment or arrest for serious crime. 


ARTICLE 17 


Consuls are not obliged to appear as witnesses before the courts of the 
State where they exercise functions; they shall, in conformity with local 
legislation, give their testimony in the building of the consulate or send it in 
writing to the authority designated for that purpose. They shall neverthe- 
less give it personally in a trial in criminal prosecutions when the accused are 
entitled to present them as witnesses for the defense. 

If the personal appearance of the consul should be indispensable the ter- 

Titorial government, in case of refusal, can have recourse to diplomatic 
measures, 


ARTICLE 18 


For acts done in their official character and within the limits of their 
authority consuls shall not be subject to the local courts. In such instances 
the individual considering himself injured shall address his complaint to the 
territorial government which, if it considers the complaint to be in accord- 
ance with law, will urge it through diplomatic channels. 


ARTICLE 19 


With respect to nonofficial acts, consuls shall be subject, in civil as well as 
. in criminal atini to the courts of the State in which they exercise Miaj 
functions. 


ARTICLE 20 


The provision in article 21 of the convention relative to diplomatic officials 
applies to the official residence of consuls and to the places used for the chan- 
cellery and archives. 


ARTICLE 21 


Consuls must keep the official archives separate from the private archives. 

Consuls can not keep in the official archives or in the chancellery docu- 
ments and articles foreign to their functions. These articles and documents 
are subject, just as those of any other foreigner, to the action of local author- 
ity, and the government of the State shall have recourse to diplomatic inter- 
vention to cause the consul to deliver them, if the latter resists compliance 
with the authority which legally demands them. 
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ARTICLE 22 


The consul is obliged to deliver upon the simple request of the local au- 
‘thority persons accused or condemned for crime who may have taken refuge 
in the consulate. 


ARTICLE 23 


Consuls are exempt from the payment of direct taxes which fall on articles 
of official use. 
Consuls of career shall likewise not pay war contributions. 


ARTICLE 24 


The employee who substitutes for the consul in his absence or inability 
(erticle 9) shall enjoy during his period in charge the same immunities and 
privileges. 

ARTICLE 25 
Consuls exercising another function or profession, or those who are not 


nationals of the State they represent, are subject to the personal services to 
‘which they were subject before appointment. 


Srcrion ITI—Susrrension AND TERMINATION oF CONSULAR FUNCTIONS 


Consular functions are suspended by the consul’s illness or leave of ab- 
sence: 

(a) By his death; 

(b) By his retirement, removal, resignation, or recall; 

(c) By the cancellation of the exequatur. 


INTERNATIONAL COMMISSION OF JURISTS 
Project No. IX 
MARITIME NEUTRALITY 


Section I —QENERAL DECLARATION 


ARTICLE 1 


In case of war between two or more States the other States shall consider 
it a duty to remain neutral and to contribute by the offer of their good offices 
and mediation to putting an end to the conflict. 

The fulfillment of this duty shall not in any case be considered by the bel- 
ligerents as an unfriendly act. 


Section II—THE PAN AMERICAN UNION 


ÅRTICLE 2 


In order to insure respect for the rights of neutrals, and particularly the 
freedom of commerce and navigation, which exists in time of peace, the gov- 
erning board of the Pan American Union immediately upon the declaration 
of war shall meet to ascertain the common interests of the States and to sug- 
gest to them fitting measures. 


Secrion ILI—FREEDOM OF COMMERCE IN TIME OF WAR 


ARTICLE 3 


The following rules will be observed with reference to commerce in time of 
war: 

1. Warships of the belligerents have the right to stop and visit on the high 
seas and in territorial waters that are not neutral any merchant ship with the 
object of ascertaining its character and nationality and of verifying the con- 
veyance of prohibited cargo or the violation of blockade. If the merchant 
ship does not heed the signal to stop, it may be pursued by the warship and 
stopped by force, but in such case the ship can not be attacked unless, after 
being stopped, it fails to observe the instructions which have been given it. 

The ship shall not be rendered incapable of navigation before the crew and 
passengers have been placed in safety. 

_ 2. Belligerent submarines are subject to the foregoing rules. If the sub- 
marine can not capture the ship while observing these rules, it shall not have 
the right to attack or to destroy the ship. 


ARTICLE 4 


A ship detained for violation of neutrality, and its crew, shall be kept in 
the place and under the regulations which best suit the capturing State and 
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at the cost of the offending vessel. The capturing ship, except in the case of 
zrave fault on its part, is not responsible for the damage which the ship may 
suffer. : 

ARTICLE 5 


When the ship detained is transporting merchandise the merchandise 
destined to a neutral State shall be unloaded and that destined for other 
ports shall be transshipped. 


ARTICLE 6 


If the merchant ship which has been supplied with coal or other provisions 
:n a neutral State gives all or part of its supplies to a belligerent ship, it shall 
not be permitted again to receive supplies or fuel in the same State. 


ARTICLE 7 


If it shall be suspected that a merchant ship, by its preparation or other 
sircumstances, can supply to warships of its State the provisions which they 
may need, the neutral local authorities may, depending upon the case, con- 
alder it as an auxiliary ship and either refuse it all or any supplies, or it may 
demand of the agent of the company the guaranty that the ship in question 
will not act as an auxiliary or assist any belligerent ship. 

As soon as the ship becomes suspect, the fact shall be communicated to 
she Pan American Union in order that it may consider the action that should 
be taken. This rule will be observed especially when the ship may have 
secretly left a neutral port. 


Szecrion [V—Rieuts AND DUTIES of BELLIGERENTS 


ARTICLE 8 


Belligerent States must refrain from any act of war in neutral waters or 
Trom any other act which may constitute on the part of the State that toler- 
ates it a violation of neutrality. 


ARTICLE 9 


Under the terms of the preceding article there are forbidden to a belliger- 
ent State: 

(a) To make use of neutral waters as a base of naval operations against 
-zhe enemy or to renew or augment military supplies and the armament of its 
ships or to complete recruiting through the latter; - 

(b) To install in neutral waters radiotelegraph stations or anv other ap- 
paratus which may serve as a means of communication with the land or sea 
forces or to make use of installations of this kind which may have been es- 
tablished before the war for exclusively military purposes and which have not 
been opened to the public. 
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ARTICLE 10° 


A belligerent warship is forbidden to remain in the ports or waters of a 
neutral State more than twenty-four hours. This prohibition will be com- 
municated to the ship as soon as it arrives in port or in the territorial waters, 
and if, upon the declaration of war, already there, as soon as the neutral 
State becomes cognizant of this declaration. 

1. Ships of war used exclusively for scientific, religious, or philanthropic 
purposes are not affected by this article. 

2. A ship may extend its stay in port more than twenty-four hours in case 
of damage or bad conditions at sea, but must depart as soon as the cause of 
the delay ceases. 

3. When, by the domestic law of the neutral State, the ship may not re- 
ceive coal except within twenty-four hours of its arrival in port, the time of 
its stay may be extended an equal length of time. 


ARTICLE 11 


A ship which does not conform to the foregoing rules shall be interned by 
order of the Government. A ship shall be considered as interned from the 
moment that it receives notice to that effect from the local authorities, even 
though it has solicited a reconsideration of the order. 


ARTICLE 12 


The maximum number of ships of war of a belligerent which may be in a 
neutral port at the same time shall be three. 


ARTICLE 13 


A ship of war may not weigh anchor in a neutral port within less than 
twenty-four hours after that of an enemy warship. The one entering first 
shall depart first unless it is in such condition as to necessitate extending its 
stay. In every case the ship which arrived later has the right to notify 
the other through the competent local authority that within twenty-four 
hours it will leave the port, the one first entering, however, having the right 
to depart within that time. If it weighs anchor, the ship must observe the 
interval which is above provided for. 


ARTICLE 14 


Damaged belligerent ships shall not be permitted to make repairs in neu- 
tral ports beyond those that are essential to the continuance of the voyage 
and which in no degree signify an increase in its military strength. 

1. The neutral State shall ascertain the nature of the repairs to be made 
and will see that they are made as rapidly as possible. 

2. Damages which are found to have been produced by the enemy are not 
included in this condition but only the results of storm or accident. 
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” ARTICLE 15 


Belligerent ships may not take on supplies in neutral ports other than 
saose normally needed in times of peace, nor may it take on more fuel than 
-£ essential to reach the port nearest its own State or to complete the filling of 
-ts bunkers if this is the method of determining its needs recognized by the 
asutral State. . 


ARTICLÐ 16 


Belligerent ships which obtain fuel in a neutral port can not renew their 
supply in the same State within a period of three months thereafter. 


ARTICLE 17 


Where the sojourn, revictualment, and provisioning of belligerent ships in 
ike ports, roadsteads, or territorial waters of neutrals are concernéd, the pro- 
~isions relative to ships of war shall apply equally: 

1. To ordinary auxiliary ships; 

2. To merchant ships transformed into warships, in accordance with the 
=907 Hague Convention 7; 

3. To belligerent iierohant shige which lend regular or occasional assist- 
smce to ships of war of their country without having been converted into 
suxiliary ships conformably to the said convention; 


4. To neutral ships which lend regular or occasional assistance to belliger-' 


=ct ships. 
ÅRTICLE 18 


Auxiliary ships of belligerents reconverted into merchant ships shall be 
=cmitted as such in neutral ports on condition: 


1. Of not having violated the neutrality of the State where they arrive; 


2. That the conversion has been made in the ports or territorial waters of , 


abs country to which the ship belongs or in the ports or waters of its allies; 
3. That the conversion is genuine—that is, that the ship may not reveal 
+ its crew or equipment that it can render its country’s war. fleet the 
acvices of an auxiliary, which it previously rendered; 
“ae That the government of the country to which the ships belong com- 


-minicate to the remaining States the names of the ships which have lost this. 


saaracter to resume that of merchant ships; 
5. That the government in question engages that the said ship will not in 
~a3 future be used as an auxiliary to the war fleet. 


ARTICLE 19 


The airships of belligerent countries shall not fly above the territory or 
the territorial waters of neutrals if this is not in conformity with the regula- 
tens of the latter. 


poe 
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Szcrion V—Ricurs AND DUTIES or NEUTRALS 


ARTICLE 20 


Of the acts of assistance on the part of a neutral State and commercial 
acts on the part of individuals, only the first are contrary to neutrality. 


ARTICLE 21 


A neutral State is forbidden— 

(a) To deliver to a belligerent, directly or indirectly, or for whatever 
reason, ships of war, munitions, or any other war materials. 

(b) To grant it loans or to open credits for it during the duration of war. 

Credits that a neutral State may give to facilitate the sale or exportation 
` of its food products and raw materials are not included in this prohibition. 


ARTICLE 22 


A prize can not be taken to a neutral port except in cases of unseaworthi- 
ness, stress of weather, or want of fuel or provisions. When the cause has 
disappeared the prize must leave immediately; if it fails to do so, or if none 
of the indicated conditions exist, the State shall suggest to it that it depart, 
and if not obeyed shall have recourse to the means at its disposal to disarm 
it, with its officers and crew, and to intern the prize crew placed upon it by 
the captor. 


ARTICLE 23 


A neutral State must likewise release the prize which may have been 
brought into one of its ports under conditions other than those indicated in 
article 22. 


ARTICLE 24 


A neutral State is not bound on behalf of either belligerent to prevent in 
its ports or waters the export or the transit of arms, munitions, and in 
general of anything which can serve an army or a fleet. 


ARTICLE 25 


A neutral State is not bound to oppose the voluntary departure of the 
nationals of belligerent States even though they leave simultaneously in 
great numbers; but it may oppose the voluntary departure of its own 1 nation- 
als desiring to enlist in the army of one of the belligerents. 


ARTICLE 26 


The use in time of war of the telegraph and cables of neutral States by 
belligerent countries shall be subject to the measures decreed by the local 
authority. 
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ARTICLE 27 


If, in consequence of naval operations beyond the jurisdictional waters of 
the neutral State there should be dead or wounded cn board belligerent 
vessels, temporary hospital ships can be sent to the scene of the disaster with 
she authorization of the belligerents taking part in the action, under the 
eontrol and supervision of the neutral government. These vessels shall 
enjoy complete inviolability during their mission. 


ARTICLE 28 


A neutral State is bound to exercise all possible vigilance to prevent any 
violation of the foregoing conditions in its ports and waters. The mere fact 
of the commission of a hostile act in its jurisdiction is not sufficient to indi- 
cate responsibility; it is essential to show guilty intent and manifest negli- 
gence on its part. : 


Secrion VI—FuLFILLMENT AND SANCTION oF Laws or NEUTRALS AND 
BELLIGERENTS 


ARTICLE 29 


A belligerent shall make good the damage caused by its violation of the 
foregoing dispositions. It shall likewise be responsiblefor the actsof persons 
forming part of its armed forces. 


ARTICLE 30 


The Pan American Union may, in agreement with the governments 
interested, appoint commissions to observe how the belligerents conform to 
the laws and usages of war. 

The reports of these commissions will make it possible to ascertain whether 
cr not there have been violations of the laws and practices of war. If so, 
the Pan American Union, should it deem it advisable, may protest in the 
rame of the States against the violation which hasbeen committed. 


INTERNATIONAL COMMISSION OF JURISTS 
Project No. X 
ASYLUM 


ARTICLE 1 


States are forbidden to grant asylum in any part cf their jurisdiction to 
persons suspected of crime or condemned for common crime, or to deserters 
from the army or navy. 


ARTICLE 2 


Asylum granted to persons accused of political crimes, in national territory, 
in leggtions, on war vessels, or in military camps or aircraft, must be respected. 


ARTICLE 3 


Any person guilty of common crimes who seeks asylum in a legation, war 
vessel or military aircraft, must be surrendered whenever the local govern- 
ment demandsit. If asylum was granted in the national territory, surrender 
can be brought about only through extradition in accordance with the 
stipulations in the Convention of Private International Law. 


ARTICLE 4 


Asylum will not be permitted when it would obviously benefit one oppos- 
ing side more than the other. 


ARTICLE 5 


Asylum can be granted only in urgent cases, and only for a space of time 
absolutely necessary for the person who has sought asylum to ensure in 
some other way his safety’, by means of an agreement between the repre- 
sentatives of the two States. . 


ARTICLE 6 


As soon as he has granted asylum, the chief of mission, commander of a 
vessel, camp, or military aircraft must communicate the fact to the minister 
of foreign affairs of the State of the person who has secured asylum, or to the 
administrative or military authority of the place, if the case occurred outside 
the capital. 


ARTICLE 7 
Persons enjoying asylum can not be disembarked at any point of the 
national territory nor in any place near thereto. 
265 
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: ARTICLE 8 ` 
Persons enjoying asylum will be prevented from committing in the placas 
where they have found refuge acts which might jeopardize the public peace 


of the State against which the crime was committed. 


ARTICLE 9 


. States are under no obligation to defray expenses incurred by those who 
grant asylum. 


INTERNATIONAL COMMISSION OF JURISTS 
Project No. XI 
OBLIGATIONS OF STATES IN EVENT OF CIVIL WAR 


ARTICLE 1 


In the event of insurrection or civil war in a State, the government of the 
several neighboring States obligate themselves to observe the following 
~ rules: 


(1) Not to permit the inhabitants, whether nationals or foreigners, of 
their territory to take part in warlike preparations, recruit men or cross the 
frontier for the purpose of starting or fomenting insurrection or civil war. 

(2) To intern and disarm any rebel force crossing the frontier, or any crew 
of an armed vessel in the service of the rebels which may be found in their 
jurisdiction, all expenses of internment being for the account of the State 
where- the uprising occurred. 

(8) To prohibit the traffic in arms and munitions,of war, in transport 
material, and in material to be used in terrestrial, aerial, maritime, or fluvial 
communication, except when they belong to the government. 

(4) To prevent their telegraphic or telephonic, radiotelegraphic or 
radiotelephonic stations from being used for the purpose of subversive action. 

(5) To prevent any vessel in their jurisdiction, intended for use in the in- 
terest of the uprising, from being manned, armed, or adapted for warlike 
purpose. 
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Project No. XII 


PACIFIC SETTLEMENT OF INTERNATIONAL CONFLICTS 


Part I—Goop OFFICES AND MEDIATION 


ÅRTICLE 1 


In case of serious disagreement or conflict which it has not been possible 
to settle by direct diplomatic negotiations the States shall, before entering 
upon any other procedure and providing that circumstances permit, request 
the good offices or the mediation of one or more friendly States. 


ARTICLE 2 


The other States, independently of the appeal of the States in conflict, can 
spontaneously offer their good offices or their mediation. 

This offer can be made even during the course of hostilities and shall in 
no ease be considered by the contending States as an unfriendly act. 


ARTICLE 3 


The mission of the State offering its good offices or offering to act as 
mediator shall be limited to reconciling the opposing claims and composing 
the resentments which may have arisen between the two States in conflict 
and shall cease from the moment that it is ascertained either ipso facto or 
by statement of one of the parties, that the methods of conciliation proposed 
are not accepted. 

ARTICLE 4 


Good offices and mediation partake exclusively of the character of advice 
without any obligatory force. The State offering them is, for this reason, 
not responsible for the agreements entered into. 


Part [I—Commission oF INVESTIGATION 


ARTICLE 5 


Every controversy of fact, which for whatever cause, arises between two 
or more States and which it has not been possible to adjust through diplo- 
matic channels, or to submit to arbitration in conformity with existing 
treaties, shall be subjected to investigation and to the opinion of a commis- 
sion constituted in agreement with the terms of article 8. None of the 
parties shall start mobilization or concentration of troops on the frontier of 
the other nor undertake any hostile act or preparations for hostilities from 
the moment that preparations for the meeting of the commission are begun 
until the latter has given its opinion or until the expiration of the term 
indicated in article 16. 

268 
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ri 
ARTICLE 6 


Any one of the Governments directly interested in the investigation of 
the facts can request the convening of the commission, and to this end it 
will suffice for it to communicate officially its resolution to the other party 
or to one of the permanent commissions provided for in article 7. 


ARTICLE 7 


There shall be two permanent commissions with headquarters in Buenos 
Aires and in Bogoté. They shall be composed of the three American diplo- 
matic representatives who have been accredited to the said capitals for the 
longest time. These shall, upon the call of the minister of foreign relations 
of the respective States, meet and elect their presidents. Their functions . 
shall be limited to receiving from the interested parties the request for con- 
vening the commission of investigation and of the immediate notification of 
the other party. The government which requests the meeting shall at the 
same time appoint the persons who are to represent it on the commission of 
investigation, and the other party, as soon as it receives notification, shall 
likewise designate its delegates. 

As soon as the request for meeting has been received and the respective 
notifications for the permanent commission made the question of controversy 
existing between the two parties shall, ipso facto, be suspended. 


ARTICLE 8 


The commission of investigation shall be composed of five members, all 
Americans, appointed in the following manner: Each government shall 
designate two at the time of the summons to the meeting, of which one only 
shall be chosen from its own nationals. The fifth shall be elected by common 
agreement by those already appointed and shall discharge the duties of 
president; there may nevertheless not be elected a citizen of a State already 
represented on the commission. Any one of the governments may reject the 
member elected, even without expressing its reasons, and the successor shall 
be appointed. with the consent of the parties within 30 days following the 
notification of rejection. In case of disagreement the appointment shall be 
made by the chief of one of the States not interested in the controversy, and 
shall be chosen by lot, by the members already appointed, from a list of six 
chiefs of State, which will be formed as follows: Each party, individually or 
collectively, shall designate three chiefs of State who maintain equally 
friendly relations with the other party. 

If more than two governments are directly interested in the controversy 
and the interest of two or more of them is identical, the government or 
governments of each side shall have the right to increase the number of their 
representatives in so far as may be necessary, in order that both parties 
shall have equal representation on the commission. 
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When organized the commission shall notify the respective governments 
cf the date of its installation and shall determine the place or places where 
i; will function, bearing in mind the best facilities for the investigation. 
The place having been designated, it shall not be changed without the con- 
ent of the parties. 

The commission of investigation shall establish for itself its rules of 
procedure. ' 

Its decisions and final opinion shall be adopted by majority vote. 

Each party shall bear its own expenses and a proportional part of the 
expenses of the commission. 

ARTICLE 9 


The commissions shall have authority to summon witnesses, administer 
oaths, and receive evidence and statements. 


ARTICLE 10 


During investigation the parties shall be heard and can be represented by 
one or more lawyers and experts. 


ARTICLE 11 


The members of the commission shall bind themselves before the highest 
judicial authority of the place where they meet, faithfully and strictly to 
discharge their duties. 

` ; ARTICLE 12 


The commission shall notify each party of the statements of the other and 
stall fix the period for the taking of evidence. 

As soon as the parties are notified, the commission shall proceed to the 
investigation, even though the parties fail to appear. 


ARTICLE 13 


‘As soon as the commission of investigation is organized, upon the request 
of any one of the parties, the status in which they are to remain until the 
ecmmission presents its report shall be fixed. 


ARTICLE 14 


The parties shall furnish the antecedents and the data necessary, to’ the 
investigation. The commission shall render its report within one year, 
deting from the time of its inauguration. If it is not possible to terminate 
the investigation or to draft the report within that period, it shall be.extended 
foz six months, if the parties agree thereto. 


ARTICLE 15 


The conclusions of the commission shall be considered as a report on the 
aoatroversy and not as a judicial sentence or an arbitral award. 
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ï ARTICLE 16 


The opinion having been delivered to the parties and the Pan American 
Union, the former shall. have a period of six months to renew negotiations 
and to arrive at a solution of the difficulties, bearing in mind the conclusions 
of the said report; if during this new period they. can not arrive at a friendly 
solution they. will recover their complete liberty of action and proceed 
according to their interests. 


F] 


Parr III—CONCILIATION 


E 


ARTICLE 17 


In the event of a serious question which endangers the peace of nations 
any one of the parties can have recourse to the governing board of the Pan 
American Union, which shall thereupon exercise the functions of a council 
of conciliation. . 

The request shall be addressed to the Director General of the Union, who 
shall without delay present it to-the president of the governing board. The 

‘latter shall summon the board immediately. The interested States shall 
refrain from direct: communication with one another during the governing 
board’s determination of the nature and form of its recommendation. ‘ 


Part [V—FRIENDLY COMPOSITION 


ARTICLE 18 


Any question which has not been resolved by any of the methods which 
have been mentioned shall upon request of the parties be submitted to the 
chief executive of any one of the American States or to any other person who 
has the confidence of the said parties. The chief executive or the person 
chosen shall assume the functions of “friendly compositor” and shall render 
his award. : ` 
` A special agreement of the parties shall express the terms of the acceptance 
and the procedure to be followed by them and by the friendly compositor. 


Part V—ARBITRATION 


ARTICLE 19 ; 
Arbitration has as its object the legal solution of conflicts by means of 
judges chosen by the interested States. 
ARTICLE 20 


The convention of arbitration has as its object existing questions and 
those which may arise in the future, and includes any and every question or 
only those of certain classes. 
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ARTICLE 21 


The convention of arbitration implies on the part of the States which 
subscribe to it the duty lawfully to submit to the award. 


ARTICLE 22 


The permanent tribunal of arbitration, organized in conformity with the 
provisions of the “Convention for Pacific Settlement”? of The Hague of 
1907, shall be competent for all cases of arbitration. If the conflict was 
sctbmitted to the said tribunal, the constitution thereof and the procedure 
tc be followed shall be those of the before-mentioned “convention.” 


ARTICLE 23 


The questions which the parties desire to be decided by a court of justice 
2an be submitted to the Permanent Court of International Justice of The 
Hague under the conditions provided for in the statute, or to any other court 
of justice which may be constituted for this purpose by the American States. 

When the parties have recourse to the Permanent Court of International 
Justice of The Hague, the procedure to be followed shall be that of the 
statutes of the court in question. 


INTERNATIONAL COMMISSION OF JURISTS 
(Sessions held at Rio de Janeiro, Brazil, April 18-May 20, 1927) 


PRIVATE INTERNATIONAL LAW 


PROJECT TO BE SUBMITTED FOR THE CONSIDERATION OF THE SIXTH INTER- 
NATIONAL CONFERENCE OF AMERICAN STATES * 


PROJECT OF A GENERAL CONVENTION OF PRIVATE 
INTERNATIONAL LAW 


Tite I. GENERAL RULES 


ARTICLE 1 


Foreigners belonging to any of the contracting States enjoy, in the terri- 
tory of the others, the same civil rights as are granted to nationals, 

Each contracting State may, for reason of public order, refuse or limit 
to special conditions the exercise of certain civil rights by the nationals of 
the remaining States and any of those States may in similar cases refuse the 
same exercise to the nationals of the others. 


ARTICLE 2 


Foreigners belonging to any of the contracting States shall also enjoy in 
the territory of the others identical individual guarantees and political 
rights with those of nationals, except as limited in each of them by the 
Constitution. 

Identical political rights do not include, unless especially provided in the 
domestic legislation, the exercise of public functions and the right of suffrage. 


ARTICLE 3 


For the exercise of civil rights and the enjoyment of identical individual 
guarantees, the laws and regulations in force in ezch contracting State are 
a to be divided into the three following classes: 

. Those applying to persons by reason of their domicile or their nation- 
a and following them even when they go to another country, med 
personal or of an internal public order. 

2. Those binding alike upon the persons residing in the territory, whether 
or not they are nationals, termed territorial, local or of a public international 
nature. 

3. Those applying only through the expression, interpretation or pre- 
sumption of the will of the parties or of one of them, termed voluntary or 
of a private order. 
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ARTICLE 4 


Constitutional precepts are of an international public order. 


ARTICLE 5 


All rules of individual and collective protection, established by political 
and administrative law, are also of an international public order, except in 
case of express provisions therein enacted to the contrary. 


ARTICLE 6 


In all cases not provided for in this convention, each one of the contracting 
States shall apply its own definition to the juridical institutions or relation- 
ships corresponding to the groups of laws mentioned in article 3. 


ARTICLE 7 


Each contracting State shall apply as personal law that of the domicile 
or that of the nationality according to the system which its domestic legis- 
lation may have adopted or may hereafter adopt. 


ARTICLE 8 


The rights acquired under the rules of this convention shall have full 
extraterritorial force in the contracting States, except when any of their 
effects or consequences is in conflict with a rule of an international public 
order. 


- BOOK ONE—INTERNATIONAL CIVIL LAW 
Tirte I. PERSONS 
CHAPTER I. NATIONALITY AND NATURALIZATION 


ARTICLE 9 


Each contracting party shall apply its own law for the determination of 
the nationality of origin of any individual or juridical person and of its 
acquisition, loss or recovery thereafter, either within or without the territory, 
whenever one of the nationalities in controversy may be that of said State. 
In other cases the provisions established by the remaining articles of this 
thapter shall govern. 

ARTICLE 10 


In questions relating to the nationality of origin in which the State in 
which they are raised is not interested, the law of that one of the nationalities 
:n issue in which the person concerned has his domicile shall be applied. 


ARTICLE 11 


In the absence of that domicile, the principles accepted by the law of the 
srial court shall be applied in the case mentioned in the preceding article. 
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ARTICLE 12 


Questions concerning individual acquisition of a new nationality shall be 
‘determined in accordance with the law of the nationality which is supposed 
to be acquired. - 

ARTICLE 13 


In collective naturalizations in case of independence of a State, the law of 
‘the new State shall apply if it has been recognized by the State judging the 
issue, and in the absence thereof that of the old State, all without prejudice 
to the contractual stipulations between the two interested States, which . 
‘shall always have preference. i 
ARTICLE 14 

In the case of loss of nationality, the law of the lost nationality should be 
‘applied. 

ARTICLE 15 


Resumption of nationality is eonirolled: by the law of the nationality 
which is resumed. 
ee 16 


The nationality of origin of corporations and foundations ‘shall be deter- 
‘mined by the law of the State which authorizes or approves them. 


ARTICLE 17 


The nationality of origin of associations shall be the nationality of the 
country in which they are constituted, and in which they should be registered 
or recorded if such requisite is demanded by the local legislation. 


ARTICLE 18 


Civil, commercial, or industrial partnerships which are not incorporated 
‘shall have the nationality of the place where its principal management or 
governing body is habitually located. 


ARTICLE 19 


So far as corporations are concerned, nationality shall be determined by 
the law of the place where the general meeting of shareholders is normally 
held, and in the absence thereof, by the law of the place where its principal 
governing or administrative board or council is located. 


ARTICLE 20 


Change of nationality of corporations, foundations, associations, and 
‘partnerships, except in cases of change of territorial sovereignty, shall be 
‘subject to the conditions required by their old law and by the new. 

Where in the case of independence, territorial sovereignty is changed, the 
rule established in Article 13 for collective naturalizations shall apply. 
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ARTICLE 21 


The provisions of Article 20 and of the four preceding Articles shall be 
=pplied in the contracting States which ascribe nationality to juridical 
persons. 


CHAPTER II. DOMICILE 


ARTICLE 22 


The concept, acquisition, loss and recovery of domicile of natural or 
juridical persons shall be governed by the territorial law. 


ARTICLE 23 


The domicile of diplomatic officials and that of individuals temporarily 
siding abroad in the employment or commission of their Government or 
for scientific or artistic studies, shall be the last that they had in their own 
territory. 

ARTICLE 24 


The legal domicile of the head of the family extends to the wife and minor 
children, and the domicile of the guardian or administrator extends to the 
ninors or incapables under his guardianship, unless otherwise provided by 
fhe personal legislation of those to whom the domicile of another is ascribed. 

ARTICLE 25 


Questions relating to change of domicile of natural or juridical persons 
=acll be determined in accordance with the law of the court, if it is that of 
cne of the interested States, otherwise they shall be determined by the law 
cf the place in which it is alleged they have acquired their last domicile. 

ARTICLE 26 


or persons having no domicile the place of their residence or, where they 
may happen to be, shall be considered as such. 


CHAPTER III. BIRTH, EXTINCTION AND CONSEQUENCES OF CIVIL 
PERSONALITY 


Section 1—Individual Persons 


ARTICLE 27 
The capacity of individual persons is governed by personal law, except for 
tae restrictions established for its exercise by this Convention or by local law.. 
ARTICLE 28 


Personal law shall be applied for the purpose of deciding whether birth 
"` Getermines personality and whether the unborn child is to be deemed as. 
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born for all purposes favorable to him, as well as for the purpose of viability 
and the effects of priority of birth in the case of double or multiple childbirth. 


ARTICLE 29 


The presumptions of survivorship or simultaneous death, in the absence 
of proof, are governed by the personal law of each of the deceased persons 
in so far as their respective estates are concerned. 


ARTICLE 30 


Each State shall apply its own legislation for the purpose of declaring that 
civil personality is extinguished by the natural death of individual persons 
and the disappearance or official dissolution of juristic persons, as well as 
for the purpose of deciding whether minority, insanity or imbecility, deaf- 
dumbness, prodigality, and civil interdiction are only restrictions upon the 
status of persons permitting the existence of rights and even certain 
obligations. 


Section 2—Juridical Persons 


ARTICLE 31 


Each contracting State, as a juristic person, has full capacity to acquire 
and exercise civil rights and to assume obligations of the same character 
within the territory of the others, without restrictions other than those ex- 
pressly established for by the local law. 


ARTICLE 32 


Excepting the restrictions established in the two preceding Articles, the 
civil capacity of corporations is governed by the law which has created or 
recognized them; that of foundations by the rules of their institution, 
approved by the proper authority if required by their national law, and 
that of associations by their constitution, under like conditions. 


ARTICLE 33 
The concept and recognition of juridical persons shall be governed by the 
territorial law. 
ARTICLE 34 


“With the same restrictions, the civil status of civil, mercantile or industrial 
societies is governed by the provisions relative to the contract of partnership. 


ARTICLE 35 


The local law applies for the purpose of escheat in respect to the property 
of juristic persons which have ceased to exist, unless otherwise provided for 
in their by-laws, charters, or in the law in force for associations, to the region, , 
province, municipality, or State which should receive the benefits thereof. 
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CHAPTERIV. MATRIMONY AND DIVORCE 


Section 1—Legal Conditions Which Must Precede Their Celebration 


ARTICLE 36 


The parties thereto shall be subject to their personal law in so far as it 
relates to their capacity to celebrate marriage, the parents’ consent or advice, 
impediments and their dispensation. 


ARTICLE 87 


Foreigners must show before marrying that they have complied with the 
conditions provided by their personal laws in respect of the provisions of 
the preceding article. They may do so by a certificate issued by their dip- 
lomatic or consular agents or by any other means deemed sufficient by the 
local authority, who shall have full liberty of appreciation in every case. 


ARTICLE 38 


Local legislation is applicable to foreigners in respect to the impediments 
which it establishes as indispensable, to the form of consent, to the binding 
or nonbinding force of the betrothal, to the opposition to the marriage, the 
obligation of notifying impediments and the civil consequences of a false 
notice, to the form of preliminary procedure, and to the authority who may 
Þe competent to perform the ceremony. 


ARTICLE 39 


The liability or nonliability for breach of promise of marriage or for the 
publication of bans in such case is governed by the common personal law 
of the parties and in the absence thereof by the local law. 


ARTICLE 40' 


The contracting States are not obliged to recognize a marriage celebrated 
in any one of them, by their nationals or by foreigners, which is in conflict 
with their provisions relative to the necessity of dissolution of a former 
marriage, to the degree of consanguinity or affinity, in respect to which there 
2xists absolute impediment, to the prohibition of marriage established in 
respect to those guilty of adultery by reason of which the marriage of one 
Df them has been dissolved, and to the same prohibition in respect to the one 
zuilty of an attempt on the life of one of the spouses for the purpose of 
marrying the survivor. 


Section 2—Form of Marriage 


ARTICLE 41 


A marriage shall be held valid everywhere in respect to its form-if it has 
deen celebrated in the manner prescribed as valid by the laws of the country 
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where it has taken place. ` However, the States whose legislation prescribes a. 
religious ceremony may refuse to recognize the validity of marriages entered. 
into by their nationals abroad without the observance of that form. 


ARTICLE 42 


In the countries where the law admits thereof, marriages entered into by 
foreigners before the diplomatie or consular agents both contractants shall 
be subject to their personal law, without prejudice to the application thereto- 
of the provisions of Article 40. 


Section 8—Effect of M arriage in Respect to the Persons of the Spouses 


ARTICLE 43 
‘The personal Jaw of the spouses shall be applied, and if different, that of 
the husband, in that which concerns the respective duties of protection and 
obedience, the obligation or the non-obligation of the wife to follow the 
husband when he changes his residence, the disposition and administration 
of the common property and of other special effects of marriage. 
ARTICLE 44 
The personal law of the wife shall govern the disposition and administra- 
tion of her own a le and her appearance in trial. . 
ARTICLE 45 


The dbligstion of the spouses to live together and be faithful to and help 
each other is subject to the territorial law. 


ARTICLE 46 7 


A local law which deprives the marriage of a bigamist of civil effects is 
also imperatively applied.. 


Section 4—Nullity of Marriage and Its Effects 


l ~- ARTICLE 47 
The nullity of marriage should be governed by the. law to which the 
intrinsic or extrinsic condition which gives rise to it is subject. 
ARTICLE 48 
Coercion, fear, and abduction as causes of nullity of marriage are governed’ 
by the law of the place of solemnization. 
ARTICLE 49 


The personal law of the spouses if it is the same, otherwise that of the 
spouse who acted in good faith, and in the absence of both that of the male, 
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shall apply in respect to the rules regarding the care of the children of void 
marriages in cases in which the parents can not or do not wish to stipulate 
anything on the subject. 

ARTICLE 50 


The same personal law shall be applied to all other civil effects of a void 
marriage, except those which it must produce in respect to the property of 
the spouses, which shall follow the law of the matrimonial economic régime. 


ARTICLE 51 


- The rules fixing the judicial effects of the action of nullity are of an inter- 
national public order. : 


Section 5—Separation and Divorce 


ARTICLE 52 


The right to separation and divorce is regulated by the law of the matri- 
monial domicile, but it can not be founded on causes prior to the acquisition 
of said domicile if they are not authorized with equal effect by the personal 
law of both spouses. 

ARTICLE 53 


Each contracting State has the right to permit or recognize, or not, the 
new marriage of persons divorced abroad, with effects or for causes which 
are not admitted by their personal law. 


ARTICLE 54 


The causes of divorce and separation shall be subject to the law of the 
place in which they are solicited, provided that the spouses are domiciled 
there. . 

ARTICLE 55 


The law of the court before which the litigation is pending determines the 
judicial consequences of the action and of the terms of the judgment in 
respect to the spouses and the children. 


ARTICLE 56 


Separation and divorce, obtained in conformity with the preceding Articles 
produce civil effects in accordance with the legislation of the court which 
` grants them, in the other contracting States, except for the provision in 
Article 53. 


CHAPTER V. PATERNITY AND FILIATION 
ARTICLE 57 


Rules concerning the presumption of legitimacy and its conditions, those 
conferring the right to the name and those which determine the evidence of 
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filiation and regulate the inheritance of the child are rules of an internal 
public order, the personal law of the child if different from that of the father 
being applied. 

ARTICLE 58 


The rule granting rights of inheritance to legitimated children partake of 
the same character, but in this case the personal law of the father is applied. 


ARTICLE 59 


The rule which gives a child the right to maintenance is of an international 
public order. 


ARTICLE 60 


The capacity to legitimate is governed by the personal law of the father, 
and the capacity to be legitimated by the personal law of the child, legiti- 
mation requiring the concurrence of the conditions prescribed by both. 


ARTICLE 61 
A prohibition against legitimation of children not simply natural is of an 
international public order. 
ARTICLE 62 


The consequences of legitimation and the action to impugn it are subject 
to the personal law of the child. 


ARTICLE 63 


The investigation of paternity and maternity and its prohibition are 
regulated by territorial law. 


ARTICLE 64 


The rules prescribing the required conditions for acknowledgment, com- 
pelling it in certain cases, establishing the actions necessary for the purpose, 
granting or refusing the family name, and fixing the causes of nullity, are 
subject to the personal law of the child. 


r 


ARTICLE 65 


The inheritance rights of illegitimate children are subject to the per- 
sonal law of the father, and those of illegitimate parents are subject to the 
personal law of the child. 


ARTICLE 66 


The form and circumstances of acknowledging illegitimate children are 
subordinate to territorial law. 
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CHAPTER VI. MAINTENANCE AMONG RELATIVES 


ARTICLE 67 


The legal concept of maintenance, the order in which it is to be provided, 
zke manner of furnishing it, and the extinction of that right shall be subject 
5c the personal law of the one to be maintained. 


ARTICLE 68 


The provisions establishing the duty to provide maintenance, its quantity, 
zeduction or increase, the time at which it is due, and the manner in which 
tis to be provided, as well as those forbidding the renunciation and the 
assignment of that right, are of an internatior.al public order. 


CHAPTER VII. PATERNAL POWER 
ARTICLE 69 


The existence and general extent of paternal power in respect to person 
and property, as well as the cause of its extinction end recovery, and the 
imitation, by reason of a new marriage, of tke right to punish, are subject 
ic the personal law of the child. 


ARTICLE 70 


The existence or nonexistence of the right of usufruct and all other rules 
applicable to the different classes of his private property are also subject to 
zhe personal law of the child, whatever the nature af the property or the 
place where it is situated may be. 


ARTICLE 71 


The provisions of the preceding article are to be applied in foreign territory 
wthout prejudice to the rights of the third. parties which may be granted 
DF local law and the local provisions in respect to puklicity and specialty of 
mortgage securities. 

ARTICLE 72 


The provisions governing the nature and restricticns of the right of the 
lather to correct and punish and his recourse to the authorities, as well as of 
‘tke provisions depriving him of the right by reason of incapacity, ebsence or 
by court rule are of a public international order. 


CHAPTER VIII. ADOPTION 


ARTICLE 73 


The capacity to adopt and to be adopted anc the conditions and limitations 
af adoption are subject to the personal law of sach of zhe interested persons. 
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ARTICLE 74 


The effects of adoption are regulated by the personal law of the adopting 
party in so far as his estate is concerned, and by that of the adopted one in 
respect to the name and the rights and duties which he retains regarding his 
natural family, as well as to his estate in regard to-the adopting person. 


ARTICLE 75 
Either one of the interested persons may repudiate the adoption in accord- 
ance with the provisions of his personal law. 
ARTICLE 76 


Provisions regulating in this matter the right to maintenance, as well as 
provisions establishing solemn forms for the act of adoption, are of an inter- 
national public order. 


ARTICLE 77 


The provisions of the four preceding articles do not apply in States whose 
legislation does not recognize adoption. 


CHAPTER IX. ABSENCE 


ARTICLE 78 


Provisional measures in the case of absence are of en international public 
order. 


ARTICLE 79 


Notwithstanding the provisions of the preceding article, the representation 
of the person whose absence is presumed shall be designated in accordance. 
with his personal law. 


ARTICLE 80 


The personal law of the absentee determines who is competent to institute 
an action requesting such declaration and establishes the order and conditions: 
of the administrators. i 


ARTICLE 81 


. The local law should be applied for the purpose of deciding when the 
declaration of absence is made and takes effect and when and how the admin- 
istration of the property of the absentee shall terminate as well as the obli- 
gation and manner of rendering accounts. , 


n ARTICLE 82 


Everything relating to the presumption of death of the absentee and his 
‘eventual rights is regulated by his personal law. 
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ARTICLE 83 


A declaration of absence or of its presumpiion as well as its cessation and 
that of presumption of death of the absentee have extraterritorial force, 
including what has reference to the appointment and powers of the adminis- 
trators. ; 

CHAPTERX, GUARDIANSHIP 


ÅRTICLE 84 


The personal law of the minor or incapacitated shall be applied to what 
concerns the object of the guardianship or curatorship, its organization, 
and its different classes. 

ARTICLE 85 


The same law is to be observed in respect to the appointment of an ancil- 
lary guardian. 
ARTICLE 86 


To incapacities and excuses concerning guardiarship, curatcrship, and 
ancillary guardianship must be simultaneously applied the personal laws of 
the guardian, curator, or ancillary guardian of the minor or incapacitated 
person. 

ARTICLE 87 


The security to be furnished by the guardian or curator and the rules for 
the exercise of guardianship are subject to the personal law of the minor or 
incapacitated person. If the security is a mortgage or a pledge, it is to be 
furnished in the manner prescribed by the local law. 


ARTICLE 88 


Obligations relating to accountings, except responsibilities of a penal 
` nature, which are territorial, are also governed by the personal Jaw of the 
minor or incapacitated person. 


ARTICLE 89 


In respect to registration of guardianships, the iocal and the personal 
laws of the guardian or curator and of the minor or incapacitated person 
shall be simultaneously applied. 


ARTICLE 90 


The precepts which compel the public prosecutor or any other local 
functionary to request the declaration of incapacity of insane and deaf mutes 
and those fixing the procedure to be followed for that declaration are of an 
international public order. 

ARTICLE 91 


Rules establishing the consequences of interdiction are also oi an inter- 
national public order. 
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ARTICLE 92 


The declaration of incapacity and interdiction have extraterritorial force. 


ARTICLE 93 


Local law shall be applied to the obl.gation of the guardian or curator to 
support the minor or incapacitated person and to the power to correct them 
to a moderate degree. 

ARTICLE 94 


The capacity to be a member of a family council is regulated by the personal 
law of the interested person. 
ARTICLE 95 
The special incapacities and the organization, functioning, rights and 
duties of the family council, are subject to the personal law of the ward. 


ARTICLE 96 


The proceedings and resolutions of the family council shall in all cases 
conform with the forms and solemnities prescribed by the law of the place in 
which it meets. 

ARTICLE 97 


The contracting States which consider personal law as that of the place 
of domicile may, when the law of incapacity of one country is changed for 
another, require that the guardians or administrators shall be again approved 
or appointed. 


CHAPTER XI. PRODIGALITY 


ARTICLE 98 


A spendthrift decree and its effects are subject to the personal law of the 
spendthrift. 
ARTICLE 99 


Notwithstanding the provisions of the preceding article, the law of the 
domicile shall not be applied to a spendthrift decree respecting persons whose 
national law ignores this institution. 

ARTICLE 100 


A spendthrift decree made in one cf the contracting States shall have 
extraterritorial force in respect to the others. 


CHAPTER XII. EMANCIPATION AND MAJORITY 


ARTICLE 101 


The rules applicable to emancipation and majority are the ones established . 
by the personal legislation of the interested person. 
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Arricun 102 


. However, the local legislation may be declared app_icable to majority as a 
requisite for electing the nationality of said legislation. , 


CHAPTER XIII. CIVIL REGISTRY 


ARTICLE 103 
The provisions relating to the civil registry are terrizorial, except in respect 
to the registers kept by consular or diplomatic agents. 
The provision in this Article does not affec: the rights of another State in 
juridical relations submitted to the jurisdiction of insernational public law. 
ÅRTICLE 104 


A literal and formal certificate of each inscription relating to a national 
of any of the contracting States, made in the civil registry of another shall 
be sent gratuitously and through diplomatic channels te the country of the 
interested person. 


TitLte II. PROPERTY 


CHAPTER I. CLASSIFICATION OF PROPERTY 


ARTICLE 105 f 
All property of whatever description, is subject to the ław of the situation. 


ARTICLE 106 


For the purposes of the preceding article, in respect to personal property 
of a corporal nature, and of all titles representative of debts of any kind, 
account shall be taken of the place of their ordinary or normal situation. 


ARTICLE 107 ; 
The situation of debts is determined by the place in which they should be 
paid, and, if that is not fixed, by the domicile of the debtor. 
ARTICLE 108 


When the property belongs to a community, to an undivided inheritance, 
or to any other universal juristic entity, its situation shall coincide with the 
legal situation attributed to the owner or the person irom whom he derives 
his title. 


ARTICLE 109 


Industrial property, copyrights, and all other similar rights of an economic 
nature which authorize the exercise of certain activities granted by law, are 
considered to be situated where they have been formally registered. 


t 
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ARTICLE 110 


In the absence of any other rule and also in cases not provided for in this 
Convention, it shall be understood that personal property of every kind is 
situated in the domicile of its owner, or in his absence, in that of the tenant. 


ÅRTICLE 111 


From the provision of the preceding article are excepted things given as 
pledge, which are considered as situated in the domicile of the person in 
whose possession they have been placed. 


ARTIcLE 112 o 


The territorial law shall be always applied for the purpose of distinguishing 
between personal and real property, without prejudice to rights acquired by 
third parties. : 
i ARTICLE 113 


- The other juridical classifications and qualifications of property are subject 
to the same territorial law. 


CHAPTER II. PROPERTY 


ARTICLE 114 


Inalienable family property exempt from incumbrances and attachments 
is governed by the law of the place. 

However, the nationals of a contracting State in which that kind of prop- 
erty is not admitted or regulated shall not be able to hold it or organize it in 
another, except in so far as it does not injure their necessary heirs. 


ARTICLE 115 


Copyrights and industrial property shall be governed by the provisions of 
. the special international conventions at present in force or concluded in the 
future. 

In the absence. thereof, their acquisition, registration, and enjoyment of 
said property shall remain subject to the local law which grants them. 


ARTICLE 116 


Each contracting State has the power to subject to special rules, as respects 
foreigners, property in mines, in fishing and coasting vessels, in industries 
in territorial waters and in the maritime zone, and the acquisition and enjoy- 
ment of concessions and works of public utility and public service. 


ARTICLE 117 


` The general rules relating to property and the- manner of acquiring it or 
the transfer thereof inter vivos, including those applicable to treasure trove, 
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as well as those covering the waters of public and private domain and the 
use thereof, are of an international public order. 


, CHAPTER III. COMMUNITY PROPEETY 


ARTICLE 118 


’ Community property is governed in general by the egreement or will of the 
parties and in the absence thereof by the law of the place. The latter shall 
be the domicile of the. community, in the absence of an agreement to the 
contrary. 
; ARTICLE 119 
_ The local law shall be always applied, exclusively, to the right of requesting 
a division of the thing held in common and to the forms and conditions of its 
exercise. 
ARTICLE 120 
Provisions relative to surveying and marking and the right to enclose rural 
properties, as well as those relating to ruined buildings and trees threatening 
to fall, are of an international public order. - 


CHAPTER IV, POSSESSION 


ARTICLE 121 
Possession and its effects are governed by beal law, 


ARTICLE 122 
The modes of acquiring possession are governed by the law applicable to 
each mode according to its nature. 
ARTICLE 123 


The means and procedure to be employed ir. order tz maintain the posses- 
sion of a holder, disquieted, disturbed, or dispossessed by judicial measures 
or resolutions or in consequence thereof are Jetermined by the law of the 
court. , 


CHAPTER V. USUFRUCT, USE AND HABITATION 


l ARTICLE 124 
When the usufruct is established by the mandate of the law of a State 
contracting, the. said law shall govern it obligatorily. 
ARTICLE 125 


If it has: been established by the will of private persons as manifested in 
acts inter vivos or mortis causa, the. law of the act or that of the succession 
shall be respectively applied. 


e 
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ARTICLE 126 


If it springs from prescription, it shall be subject to the local law which 
establishes it. 
ARTICLE 127 


The precept which does or does not excuse the usufructuary father from 
furnishing security depends upon the personal law of the child. 


ARTICLE 128 


The requiring of security by the surviving spouse for the hereditary 
usufruct and the obligation of the usuiructuary to pay certain legacies or 
hereditary debts are subordinated to the law of the succession. 


ARTICLE 129 


The rules defining the usufruct and the forms of its establishment, those 
fixing the legal causes which extinguish it, and that which limits it to a 
certain number of years for peoples, corporations, or partnerships are of an 
international public order. 


ARTICLE 130 


Use and habitation are governed by the will of the party or parties who 
establish them. 


CHAPTER VI, SERVITUDES 


ARTICLE 131 


The local law shall be applied to the concept and classification of servitudes, 
to the noncontractual ways of acquiring them and extinguishing them, and 
to the rights and obligations in this case of the owners of the dominant and 
servient lands. 


ARTICLE 132 


The servitudes of a contractual or voluntary origin are subject to the law 
of the instrument or juridical relationship which creates them. 


ARTICLE 133 


From the provision of the preceding article are excepted community of 
pasturage on public lands and the redemption of the use of wood and all 
other products of the mountains of private ownership which are subject to 
the territorial law. 


ARTICLE 134 


The rules applicable to legal servitudes imposed in the interest or for the 
use of private persons are of a private order. 
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ÀRTICLE 135 


- Territorial law should be applied to the concept and enumeration of legal 
servitudes and to the nonconventional regulazion of thos2 relating to waters, 
passage, party walls, light and prospect, draimage of buildings, and distances 
and intermediate works for constructions and plantations. 


CHAPTER VII. REGISTRIES JF PROPERTY 


ARTICLE 136 


Provisions establishing and regulating them and impcsing them as neces- 
sary as regards third persons are of an international public order. 


ARTICLE 137 


There shall be recorded in the registries of croperty-of each of the contract- 
ing States the recordable documents or titles =xecuted in another which have 
validity in the former in accordance with tais Convention, and executory 
judgments which, under this Convention, shall give effect in the State to 
which the registry belongs or which have in it the force of res adjudicata. 


ARTICLE 138 


Provisions relating to legal mortgages in favor of the State, provinces, or 
towns are of an international public order. 


ARTICLE 139 


The legal lien which some laws grant the benefit of to certain individual 
persons shall be enforceable only when the personal law agrees with the law _ 
of the place in which the property thereby affected is situated. 


Tirte III. Various MODES oF ACQUISITION 


CHAPTER I. GENERAL RULE 


ARTICLE 140 


` With respect to those modes regarding which nothing to the contrary 
appears in the provision of this Convention the local law is applied to the 
modes of acquisition. 


CHAPTER Il. GIPTS 
ARTICLE 141 


When of a contractural origin gifts shall remain subject for their perfection 
and effects inter vivos, to the general rules of contracts. , 


ARTICLE 142 


The capacity of both the donor and the dcnee shall ba subject to the re- 
‘spective personal law of each of them. : 
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ARTICLE 143 


Gifts which are to take effect on the death of the donor shall partake of the 
nature of testamentary provisions and shall be governed by the international 
rules established in this convention for testamentary succession. 


CHAPTER III. SUCCESSIONS IN GENERAL 


ARTICLE 144 


Successions, both intestate and testamentary, including the order of - 
descent the quantity of the rights of descent and the intrinsic validity of the 
provisions, shall be governed, except as hereinafter provided, by the personal 
law of the person from whom the rights are derived. 


ARTICLE 145 


The precept by which the rights to the estate of a person are transmitted 
from the moment of his death is of an international public order. 


CHAPTER IV. WILLS 


ARTICLE 146 
The capacity to devise by will is regulated by the personal law of the 
testator. 
ARTICLE 147 


The territorial law shall be applied to the rules established by each State 
for the purpose of showing that an insane testator acted in a lucid interval. 


ARTICLE 148 


Provisions forbidding a joint will or a holograph, and those which declare 
it to be a purely personal act are of an international public order. 


ARTICLE 149 


Rules concerning the form of private papers relating to wills and concerning 
the nullity of a will made under duress of violence, deceit, or fraud, are also 
of an international public order. 


ARTICLE 150 


The rules on the form of wills are of an international public order, except 
those concerning a will made in a foreign country, and military and maritime 
wills when made abroad. 

, ARTICLE 151 
The procedure, conditions, and effects of the revocation of a will are 


subject to the personal law of the testator, but the presumption of revocation 
is determined by the local law. 
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CHAPTER. V. INHERITANCE 


ARTICLE 152 


. The capacity to inherit by will or without it is regulated by the personal 
law of the heir or legatee. 


ARTICLE 153 


Notwithstanding the provision of the preceding article, incapacities to in- 
herit, which the contracting States consider as such, shall be of an interna- 
sional public order. : 

Ë ARTICLE 154 


The appointment of heirs and substitution shall be according to the 
personal law of the testator. 


ARTICLE 155 


The local law shall, nevertheless, -be applied to the prohibition of fidei- 
rommissary substitutions beyond the second degree, or those made in favor 
of persons not living at the time of the death of the testator, and of those 
involving a perpetual prohibition against alienation. 


ARTICLE 156 


The appointment and powers of testamentary executor depend upon the 
personal law of the deceased and should be recognized in each one of the 
zontracting States in accordance with that law. 


ARTICLE 157 


In case of intestate estates, in which the law designates the State as heir 
in the absence of others, the personal law of the person from which the right 
ig derived shall be applied; but if it is designated as occupant of res nullius 
the local law shall be applied. - 


ARTICLE 158 


The precautions which are to be taken when the widow is pregnant shall 
be in accordance with the provisions of the loginiai nion of the place where she 
happens to be. 


ARTICLE 159 

‘The formalities required in order to accept the inheritance with benefit of 
inventory or for the purpose of using the right of deliberating shall be subject 
to the law of the place where the succession is opened; and this is sufficient to. 
produce their extraterritorial effects. 


ARTICLE 160 


The rule referring to the unlimited preservation of the inheritance or 
establishing provisional partition, is of international public order. 
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ARTICLE 161 


The capacity to solicit and carry into effect a division is subject to the 
personal law of the heir. 
ARTICLE 162 


The appointment and the powers of the auditor or appraiser depend 
upon the personal law of the person frcm whom the title is derived. 
ARTICLE 163 


The payment of hereditary debts is subordinated to the same law. How- 
ever, the creditors who have security cf a real nature may realize on it in 
accordance with the law controlling said security. 


Tirte IV. OBLIGATIONS AND CONTRACTS 


CHAPTER I. OBLIGATIONS IN GENERAL 


ARTICLE 164 


The concept and classification of obligations are subject to the territorial 
law. 
ARTICLE 165 


Obligations arising from the operation of law are governed by the law 
which has created them. 
ARTICLE 166 


Obligations arising from contracts have the force of law among the con- 
tracting parties and must be fulfilled in accordance therewith, except for the 
limitations established in this Convention. 

ArTIcLE 167 

Those arising from crimes or offenses are subject to the same law as the 

crime or offense from which they arise. 
ÅRTICLE 168 

Those arising from actions or omissions involving guilt or negligence not 
punishable by law shall be governed by the law of the place in which the 
negligence or guilt giving rise to them was incurred. 

ARTICLE 169 

The nature and effect of the various slasses of obligations, as well as the 

extinction thereof, are governed by the law of the obligation in question. 
ARTICLE 170 


Notwithstanding the provision in the preceding Article local law regulates 
the conditions of payment and the money in which payment should be made. 
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ARTICLE 171 


The law of the place also determines who is to cover the judicial costs for 
enforcing payment and regulates them. 


ÅRTICLE 172 


The evidence relative to obligations is subect, so far as its admission and 
value is concerned, to the law governing the obligation itself. 


ARTICLE 173 


Objection to the certainty of the place where a private instrument was 
executed, if having any bearing on its validity, may be made at any time by 
a third party prejudiced thereby, and the burden of proof shall be on him 
who makes it. 

ARTICLE 174 


The presumption of res judicata by a foreign judgment shall be admissible 
whenever the judgment unites the necessary requirements for its execution 
within the territory, in conformity with the present convention. 


CHAPTER II. CONTRACTS IN GENERAL 
ARTICLE 175 


The rules which prevent the conclusion of contracts, clauses, and conditions 
in conflict with the law, morality, and public policy, and the one which 
forbids the taking of an oath and regards the latter as void, are of an inter- 
national public order. 


ARTICLE 176 
The rules which determine the capacity or incapacity to give consent 
depend upon the personal law of each contracting party. 
ARTICLE 177 
The territorial law shall be applied to mistake, violence, intimidation, and 
fraud, in connection with consent. 
ARTICLE 178 


Every rule which prohibits as the subjeci matter of contracts, services 
contrary to law and good morals and things placed outside the field of trade, 
is also territorial. 


ARTICLE 179 


Provisions which refer to unlawful matters in contracts are of an inter- 
national public order. 
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ARTICLE 180 


The law of the place of the contract and that of its execution shall be 
applied simultaneously to the necessity of executing a public writing or 
document for the purpose of giving effect to certain agreements and to that 
of reducing them to writing. 

ARTICLE 181 - 


The rescission of contracts by reason of incapacity or absence is deter- 
mined by the personal law of the absentee or incapacitated person. 


? 


ÅRTICLE 182 + 


The other causes of rescission and the form and effects thereof are subor- 
dinated to the territorial law. 


ARTICLE 183 


Provisions relating to the nullity of contracts shall be subject to the law 
upon which the cause of nullity depends. 


ARTICLE 184 


The interpretation of contracts should be effected, as a general rule, in 
accordance with the law by which they are governed. However, when that 
law is in dispute and should appear from the applied law of the parties, the 
legislation provided for in that case in Articles 185 and 186 shall be pre- 
sumptively applied, although it may result in applying to the contract a 
different law as a consequence of the interpretation of the law of the contract. 


ARTICLE 185 


Aside from the rules already established and those which may be hereafter 
laid down for special cases, in contracts of accession, the law of the one 
- proposing or preparing them is presumed to be accepted, in the absence of 
an expressed or implied consent. 


ARTICLE 186 


In all other contracts and in the case provided for in the preceding article, 
the personal law common to the contracting parties shall be first applied, 
and in the absence of such law there shall be applied that of the place where 
the contract was concluded. 


CHAPTER III. CONTRACTS CONCERNING PROPERTY IN RESPECT TO MARRIAGE 


ARTICLE 187 


This contract is governed by the personal law common to the parties, and 
in the absence thereof, by that of the first matrimonial domicile. 

The same laws determine, in that order, the supplemental legal control in 
the absence of stipulation. 


asl ’ 
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ARTICLE 188 


‘The precept which forbids the making of marriage settlements during 
wedlock or of modifying them, or alteration in the control of property. by 
changes of nationality or of domicile after Marriage are of international 
public order. 

ArRTicLE 189 . 

Those relating to the enforcement of laws and good morals, to the effects 
cf marriage settlements affecting third parties, and to the solemn form | 
thereof are of the same character. 


ARTICLE 190 


The will of the parties regulates the law applicable to gifts by reason of 
marriage, except in respect to their capacity, to the safeguard of lawful rights 
of subsistence and the nullity thereof during wedlock all of which is subor- 
dinated to the general law covering marriage, provided that the international 
public order does not affect it. 


ARTICLE 191 


` The provisions concerning dowry and paraphernalia depend on the 
personal law of the wife. 
ARTICLE 192 


The law which repudiates the inalienability of dower is of international 
public order. 
ARTICLE 193 


Prohibition against renouncing to an institution of gain during marriage 
is of international public order. 


CHAPTER IV. SALE, ASSIGNMENT AND EXCHANGE 


 Artici 194 
Provisions relating to compulsory alienation for purposes of public utility 
are of an international public order. 
l ARTICLE 195 


` It is the same with provisions fixing the effects of possession and registra- 
zion among various acquirers and those referring to legal redemption. 


CHAPTER V. LEASES 


ARTICLE 196 


_In respect to leases of things, the territorial law should be applied to such 
measures as are intended to protect the interests of third parties and to that 
which fixes the rights and duties of the purchaser of leased real estate. 
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Arriciz 197 


In so far as the contract for services is concerned, the rule which prevents 
the making of such contract for life or for more than a certain time is of an 
international public order. 


ARTICLE 198 


Legislation relating to accidents of labor and social protection of the 
laborer is also territorial. 


ARTICLE 199 


Special local laws and regulations for transport by air, land or water are 
territorial. 


CHAPTER VI. ANNUITIES 


ARTICLE 200 


The territorial law is applied to the determination of the concept and 
classes of annuities, the redeemable character and prescription thereof, and 
the real action arising therefrom. 


ARTICLE 201 
In respect to annuities emphyteutic, provisions fixing the conditions and 
formalities thereof, prescribing an acknowledgment every certain number of 
years, and forbidding subemphyteusis, are also territorial. 
ARTICLE 202 


In case of transferable annuities, the rule forbidding that payment in 
fruits may consist of an aliquot number of the producis of the land subject 
to the annuity is of an international public order. 


ARTICLE 203 


The same is the character of the demand that the land subject to the 
annuity be appraised, in the case of reservative annuities. 


CHAPTER VII. PARTNERSHIPS 


ARTICLE 204 


Laws requiring a lawful object, solemn forms, and an inventory when there 
is real estate, are territorial. 


CHAPTER Vill. LOANS 


ARTICLE 205 


Local law is applied to the necessity of an express agreement for interest 
and the rate thereof. 
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CHAPTER IX. BAILMENT 


ARTICLE 206 


Provisions relating to necessary bailments and attachments are territorial. 


CHAPTER X. ALEATORY CONTRACTS 


ARTICLE 207 
The effects of capacity in actions arising out of gaming are determined by 


the personal law of the interested party. 
ARTICLE 208 
The local law defines lottery contracts and determines the game of chance 
and the betting which is permitted or forbidden. 
ARTICLE 209 


A provision which declares null and void an annuity constituted on the 
life of a person deceased at the time of its creation, or at a time when he 
was suffering from an incurable disease, is territorial. 


CHAPTER XI. COMPROMISES AND ARBITRATION 


ARTICLE 210 


Provisions forbidding compromise or arbitration of certain matters are 
territorial. 
ARTICLE 211 


The extent and effects of the arbitration and the euthority of res judicata. 
of the compromise also depends upon the territorial law. 


CHAPTER XII. SECURITY 


ARTICLE 212° 


A rule forbidding the surety to assume a greater liability than that of the 
principal debtor is of an international public order. 


ARTICLE 213 
To the same class belong the provisions relating to legal or judicial security. 


CHAPTER XIII. PLEDGE, MORTGAGE AND ANTICHRESIS 


ARTICLE 214 


The provision forbidding the creditor to appropriate to himself the chattels 
received by him as pledge or mortgage is territorial. 
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ARTICLE 215 


The precepts fixing the essential requirements of the pledge contract are 

also territorial, and they must be complied with, together with it, when the 

‘thing: which is pledged is taken to a place where such requirements are 
different from those required when the contract was concluded. 


ARTICLE 216 


The provisions by virtue of which the pledge is to remain in the possession 
of the creditor or of a third party, the one which requires as against strangers 
that a certain date be expressed in a public instrument, and the one which 
fixes the procedure for the alienation of the pledge, are also territorial. 


ARTICLE 217 


Especial rules of pawnshops and analogous establishments are territorially 
binding in respect to all transactions made with them. 


ARTICLE 218 


The provisions fixing the objects, conditions, requisites, extent, and record- 
ing of the mortgage contract are territorial. 


ARTICLE 219 } 


A prohibition against the creditor acquiring the property of the real’ 
estate involved in the antichresis, for default in payment of the debt is also 
territorial. 


CHAPTER XIV. QUASI-CONTRACTS 


2 ARTICLE 220 5 


The conduct of another’s business is regulated by the law of the place in 
which it is effected. 
f ARTICLE 221 


The collection of that which is not due is subject to the common. personal 
law of the parties and, in the absence thereof, to that of the place in which 
the payment was made. 

ARTICLE 222 


The other quasi contracts are subject to the law which regulates the legal 
institution which gives rise to them. 


CHAPTER XV. >- CONCURRENCE AND PREFERENCE OF DEBTS 


ARTICLE 223 


When concurrent obligations have no real character and are subject to 
one and the same law, the latter shall also regulate the preference of said 
obligations. 


- >. 


% 
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ARTICLE 224. 


In respect to those which are guaranteed by a real action, the law of the . 
situation of the guaranty shall apply. 


` 


ARTICLE 225 ; 
Aside from the cases provided for in the preceding articles, the law of the 
trial court should be applied to the preference of debis. 
ARTICLE 226 


When the question is simultaneously presented in more than one court 
cf different States, it shall be determined in accordance with the law of that 
cne which actually has under its jurisdiction the property or money which 
is to render the preference effective. 


` 


CHAPTER XVI. PRESCRIPTION 


ARTICLE 227 

Acquisitive prescription of both real and personal property is governed by - 

the law of the place where they are situated. 
ARTICLE 228 


.If personal property should change situation during the period of prescrip- 
tion, the latter shall be governed by the law of the place where it is at the 
moment the period required is completed. 


ARTICLE 229. J 
Extinctive prescription of personal actions is governed by the law to which 
tae obligation which is to be extinguished is subject. 
í ARTICLE 230 
Extinctive prescription of real actions is governed by the law of the place 
where the object to which it refers is situated. 
ARTICLE 231 


If in the case provided for in the preceding article personal property has 
caanged its location during the period of prescription, the law of the place 
where the property is found at the completion of the time there specified for 
prescription shall apply. 


. 
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BOOK TWO—INTERNATIONAL MERCANTILE LAW 
Trruz I. MERCHANTS AND COMMERCE IN GENERAL 


CHAPTER I. MERCHANTS 


ÅRTICLE 282 


The capacity to engage in commerce and to become party to commercial 
acts and contracts, is regulated by the personal law of each interested person. 


ARTICLE 233 
To the same personal law are subordinated incapacities and their cessation. 


ARTICLE 234 


The law of the place where the business is carried on should be applied in 
the measures for publicity necessary that persons incapacitated therefor, 
may engage in it through their representatives, and married women by 
themselves. 


ARTICLE 235 


The local law should be applied to the incompatibility to engage in com- 
merce of public servants and of commercial agents and brokers. 


ARTICLE 236 


Every incompatibility for commerce resulting from laws or special pro- 
visions in force in any territory shall be governed by the law of the same. 


ARTICLE 237 


The said incompatibility, in so far as diplomatic and consular agents are 
concerned, shall be measured by the law of the State appointing them. The 
country where they reside has also the right to forbid them to engage in 
commerce. 


ARTICLE 238 


‘The law of the contract is applied to the prohibition against collective or 
silent partners engaging in commercial transactions, or in certain classes of 
them, on their own account or on that of others. 


CHAPTER II. THE QUALITY OF MERCHANTS AND ACTS OF COMMERCE 


? ARTICLE 239 


For all purposes of a public character, the quality of merchant is governed 
by the law of the place where the act has taken place or where the trade in 
question has been carried on. 
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ARTICLE 240 
The form of contracts and commercial acts is subject to the territorial law. 


CHAPTER III, COMMERCIAL REGISTRY 
ARTICLE 241 
Provisions relating to the recording in the commercial registry of foreign 
merchants and partnerships are territorial. 
l ÅRTICLE 242 
Rules fixing the effect of recording in said registry the credits or rights of 
third parties have the same character. 


CHAPTER IV. PLACES AND HOUSES OF COMMERCIAL TRAFFIC AND OFFICIAL 


QUOTATION OF PUBLIC SECURITIES AND COMMERCIAL PAPER PAYABLE TO 
BEARER 


ARTICLE 243 i 


The provisions relative to the places and houses of commercial trafic and 
-official quotation of public securities and commercial paper payable to bearer 
sare of an international public order. 


CHAPTER V. GENERAL PROVISIONS RELATING TO COMMERCIAL CONTRACTS 


ARTICLE 244 
The general rules provided for civil contracts in Chapter II, Title IV, 
Book I, of this convention shall be applied to commercial contracts. 
ARTICLE 245 


Contracts by correspondence shall be complete only when the conditions 


prescribed for the purpose by the legislation of all the contracting parties 
have been duly complied with. 


ARTICLE 246 — 


Provisions relating to unlawful contracts and terms of grace, courtesy, and 
others of a similar nature are of an international public order. 


TITLE II. SPECIAL COMMERCIAL CONTRACTS 


CHAPTER I. COMMERCIAL COMPANIES 
ARTICLE 247 


The commercial character of a collective or silent partnership is -deter- 
mined by the law to which the articles of partnership are subject, and in the 
absence thereof, by the law of the place where it has its commercial domicile. 
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Tf those laws do not distinguish between commercial and civil societies, the 
law of the country where the question is submitted to the courts shall be 
applied. 

ARTICLE 248 

The commercial character of a corporation depends upon the law of the 
place where the general meetings of shareholders thereof are held, and in the 
absence thereof, the law of the place where its board of directors is normally 
located. 

If the said laws should not distinguish between commercial and civil 
societies, the said corporations shall have either character according to 
whether it is or not registered in the commercial registry of the country 
where the question is to be judicially determined. In the absence of a com- 
mercial registry the local law of the latter country shall be applied. 


ARTICLE 249 


Questions relative to the constitution and manner of operation of com- 
mercial societies and the liability of the members thereof are subject to the 
law of the articles of partnership. 


ARTICLE 250 


The issue of shares and obligations in one of the contracting States, the 
forms and guarantees of publicity and the liability of managers of agencies 
and branch offices in respect to third persons are subject to the territorial law. 


ARTICLE 251 
Laws subordinating the partnership to a special régime by reason of its 
transactions are also territorial. 
ARTICLE 252 


Mercantile partnerships duly constituted in a contracting State shall 
enjoy the same juridical personality in the other States except for the limita- 
tions of territorial law. 

ARTICLE 253 


Provisions referring to the creation, operation, and privilege of banks of 
issue and discount, general warehouse companies, and other similar com- 
panies are territorial. 


CHAPTER II. COMMERCIAL COMMISSION 


ARTICLE 254 


Provisions relating to the form of an urgent sale by a commission merchant 
to save as far as possible the value of the articles of the commission are of an 
international public order. ` 
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ARTICLE 255 


The obligations of the factor are subject to the law of the place where the 
mandate was conferred on him. 


CHAPTER III. ‘COMMERCIAL DEPOSITS AND LOANS 


ARTICLE 256 


The noncivil liabilities of a depositary are governed by the law of the place 
where the deposit is made. . 
ARTICLE 257 
The rate of freedom of commercial interest: is of an international public 
crder. : 
ARTICLE 258 
Provisions relating to loans upon collateral of quotable securities made in 


the exchange, through the intervention of a duly authorized broker or official 
functionary, are territorial. f 


CHAPTER IV. TERRESTRIAL TRANSPORTATION 


ARTICLE 259 


In cases of international transportation there is only one contract, governed 
ky the proper law corresponding to it according to its nature. 


ARTICLE 260 


Time limits and formalities for the exercise of actions arising out of this 
contract but not provided for therein are governed by the law of the locality 
where the facts took place. 


CHAPTER V. CONTRACTS OF INSURANCE 


ARTICLE 261 


The contract of insurance against fire is governed by the law of the place 
where the thing insured is located at the time of its execution. 


ARTICLE 262 


Life insurance and all other insurance follow the general rule, being regu- 
lated by the personal law common to the parties, or in the absence thereof, 
ty the law of the place where the contract of insurance was executed; but 
the necessary formalities for the exercise or preservation of actions or rights 
are subject to the law of the locality where the act or omission which gives 
rise to them took place. 
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CHAPTER VI. CONTRACTS AND BILLS OF EXCHANGE AND SIMILAR COMMERCIAL 
INSTRUMENTS 


ARTICLE 263 
The forms of the order, indorsement, suretyship, intervention for honor, 


acceptance, and protest of a bill of exchange, are subject to the law of the 
locality in which each one of those acts takes place. 


ÅRTICLE 264 $ 


In the absence of expressed or implied agreemens, the legal relations 
between the drawer and the payee are governed by the law of the place where 
the bill is drawn. 


EET 265 


` . Likewise, the obligations and rights existing between the acceptor and 
the holder are regulated by the law of the place in which the acceptance was 
» made. 

ARTICLE 266 
In the same hypothesis, the legal effects produced by indorsement between, 


indorser and indorsee depend upon the law of the place where the bill has 
been indorsed. 


ARTICLE 267 


The greater or less extent of the obligations of each indorser does not alter 
_ the original rights and duties of the drawer and the payee. 


ARTICLE 268 


Guaranty, in the same conditions, is governed by the law of the place in 
which it is furnished. À 


ARTICLE 269 


The legal effects of acceptance by intervention are regulated, in the absence 
of agreement, by the law of the place in which the third party intervenes. 


4 


ARTICLE 270 


The time limits and formalities for acceptance, payment and protest are 
subject to the local law. 


1 


ARTICLE 271 


The rules of this chapter are applicable to local drafts, duebills, promissory 
notes and orders or checks. . 
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CHAPTER Vii, FORGERY, ROBBERY, LARCENY OR LOSS OF PUBLIC SECURITIES 
AND NEGOTIABLE INSTRUMENTS 


ARTICLE 272 


Provisions relative to forgery, robbery, larceny or loss of public securities 
and negotiable instruments are of an international public order. 


ARTICLE 273 


The adoption of the measures established by the law of the locality in 
which the fact takes place does not excuse the interested parties from taking 
all other measures established by the law of the place in which those docu- 
ments and securities are negotiated, and by that of the place of their payment. 


Tirte III. Maritime AND Arr COMMERCE 


CHAPTER I. SHIPS AND AIRCRAFT 
p ARTICLE 274 


The nationality of ships is shown by the navigaticn license, the roll and 
the certificate of registration and has the flag as an apperent distinctive 
symbol. 


ARTICLE 275 


The law of the flag governs the forms of publicity penned for the transfer 
of property in a ship. 
ARTICLE 276 


The power of judicial attachment and sale of a ship, whether or not it is 
loaded and cleared should be subject to the law of the situation. 
ARTICLE 277 
The rights of the creditors after the sale of the ship, and their extinguish- ° 
ment, are regulated by the law of the flag. 
ARTICLE 278 


’ Maritime hypothecation and privileges or securities of a real character 
constituted in accordance with the law cf the flag has extraterritorial effects 
even in those countries the legislation of which does not recognize nor regulate 
such hypothecation. 

ARTICLE 279 


The powers and obligations of the master and the liability of the proprie- 
tors and ship’s husbands for his acts are also subject to the law of the flag. 


“i ARTICLE 280 


The recognition of the ship, the request of a pilot, and the sanitary police 
depend upon the territorial law. _ i 
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ARTICLE 281 
The obligations of the officers and seamen and the internal order of the 
vessel are subject to the law of the flag. 
ARTICLE 282 
The preceding provisions of this chapter are also applicable to aircraft. 


ARTICLE 283 
The rules on nationality of the proprietors of ships and aircraft and ship’s 
husbands, as well as cf officers and crew, are of an international public order. 
ARTICLE 284 


Provisions relating to the nationality of ships and aircraft for river, lake, 
and coastwise commerce or commerce between certain points of the territory 
of the contracting States, as well as for fishing and other submarine exploita- 
tions in the territorial sea, also are of an international public order. 


CHAPTER II. SPECIAL CONTRACTS OF MARITIME AND AERIAL COMMERCE 


ARTICLE 285 


The charter party, if not a contract of adhesion, shall be governed by the 
law of the place of departure of the merchandise. 

The acts of execution of the contract shall be subject to the law of the 
place where they are performed. 


ARTICLE 286 


The powers of the captain in respect to loans on bottomry bond are de- 
termined by the law of the flag. 


ARTICLE 287 
The contract of a bottomry bond, except as otherwise provided by agree- 
ment, is subject to the law of the place in which the loan is made. 
ARTICLE 288 


In order to determine whether the average is particular or general and the 
proportion in which the vessel and cargo are to contribute therefor the law 
of the flag is applied. 


ARTICLE 289 


A fortuitous collision in territorial waters or in the national air is subject 
to the law of the flag if common to colliding vessels. 


ARTICLE 290 
In the same case, if the flags are different the law of the place is applied. 
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= . ARTICLE 291 


‘d 


- The same local’ id is in every ‘case applied to wrongful collisions’ in terri- 
sorial waters or in the national air. 


ARTICLE 292 


To a fortuitous or wrongful collision in the open sea, or air is applied the 
tw of the flag if all the ships or aircraft carry the same one. 


ARTICLE 293 


If that is not tthe case, the collision shall be regulated by the flag of the ship 
Ca aircraft struck if the collision has been wrongful. 


ARTICLE 294 


In the cases of fortuitous collision on the high sea or in the open air between’ 
~agsels or aircraft of different flags, each shall bear one half of the sum total 
e? the damage apportioned in accordance with the law of one of them, and 
the other half in accordance with the law of the other. 


Tırın IV. PRESCRIPTION 


ARTICLE 295 


Prescription of actions arising from contracts and commercial acts shall 
be subject to the rules established in this convention in respect to civil actions. „ 


BOOK THREE—PENAL INTERNATIONAL LAW 


CHAPTER I. - PENAL LAWS 


ARTICLE 296 


Penal laws are binding on all persons residing in the territory, without other 
exceptions than those established i in this chapter. 


ARTICLE 297 


The heads of each of the contracting States are exempt from the penal 
hws of the others when they are on the territory of the latter. 


ARTICLE 298 


The diplomatic representatives of the contracting States in each of the 
others, together with their foreign personnel, and the members of the families. 
cf the former who are living in his company enjoy the same exemption. 


ARTICLE 299 


Nor are the penal laws of the State applicable to offenses coramitted within: 
the field of military operations when it authorizes the passage of an army of 
enother contracting State through its territory. 


} 
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ARTICLE 300 


The same exemption is applied to offenses committed on board of foreign 
war vessels or aircraft while in territorial waters or in the national air. 


ARTICLE 301 


The same is the case in respect to offenses committed in territorial waters 
or in the national air, on foreign merchant vessels or aircraft, if they have 
no relation with the country and its inhabitants and do not disturb its 
tranquillity. 

ARTICLE 302 


When the acts of which an offense is composed take place in different 
contracting States, each State may punish the act committed within its 
jurisdiction, if it by itself constitutes a punishable act. 

In the contrary case preference shall be given to the right of the local 
sovereignty where the offense has been committed. 


ARTICLE 308 


In case of related offenses committed in the territories of more than one 
contracting State, only the one committed in its own territory shall be 
subject to the penal law of each. 


ARTICLE 304 
No contracting State shall apply in its territory the penal laws of the others. 


CHAPTER II. OFFENSES COMMITTED IN A FOREIGN CONTRACTING STATE 


ARTICLE 305 


Those committing an oifense against the internal or external security of a 
contracting State or egainst its public credit, whatever the nationality or 
domicile of the delinquent person, are subject in a foreign country to the 
penal laws of each cortracting State. 


ARTICLE 306 


Every national of a contracting State or every foreigner domiciled therein 
who commits in a foreign country an offense against the independence of 
that State remains subject to its penal laws. 


ARTICLE 307 


Moreover, those persons are subject to the penal laws of the foreign 
State in which they are apprehended and tried who have committed outside 
its territory, an offense, such as white slavery, which said contracting State 
has bound itself by an international agreement to repress. 
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CHAPTER III. OFFENSES COMMITTED OUTSIDE THE NATIONAL TERRITORY 


ARTICLE 308 


Piracy, trade in negroes and slave traffic, white slavery, the destruction or 
injury to submarine cables, and all other offenses of a similar nature against 
international law committed on the high sea, in the open air, and on territory 

not yet organized into a State, shall be punished by the captor in accordance 
with the penal laws of the latter. 
ARTICLE 309 


In cases of wrongful collision on the high sea or in the air, between ships or 
aircraft carrying different colors, the penal law of the victim shall be applied. 


CHAPTER IV. SUNDRY QUESTIONS 


“ARTICLE 310 
The legal judgment given in a foreign contracting State, except in cases 
- which are opposed to local legislation, shall be taken into account for the 
legal definition of repetition or relapse. 
ARTICLE 311 
The penalty of civil paer ionga has extraterritorial effects. 


pee 312 


Prescription of an offense is subordinated to the law of the State having 
cognizance thereof. 


ARTICLE 313 


Prescription of the penalty is governed by the law of the State which has 
imposed it. 


BOOK FOUR—INTERNATIONAL LAW OF PROCEDURE 


Titus I. GENERAL PRINCIPLES 


ARTICLE 314 


’ The law of each contracting State determines the competence of courts, 
as well as their organization, the forms of procedure and the execution of 
judgments and the appeals from their decisions. 


ARTICLE 315 


No contracting State shall organize or maintain in its territory medal 
tribunals for members of the other contracting States. 


r 
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ARTICLE 316 


The competence ratione loci is subordinated, in the order of international. 
relations, to the law of the contracting State establishing it. 


- ARTICLE 317 


' The competence ratione materiae and ratione personae, in the order of , 
international relations, should not be based by the contracting States on the 
status as nationals or foreigners of persons interested, to the prejudice of the 
‘latter. - l 


Titte II. COMPETENCE 


CHAPTER I. GENERAL RULES CONCERNING COMPETENCE IN CIVIL AND COM- 
MERCIAL MATTERS 


ARTICLE 318 


The judge competent. in the first place should take cognizance of suits 
arising from the exercise of civil and commercial actions of all kinds, espe- 
cially the one to whom the litigants expressedly or impliedly submit them- 
selves, provided that one of them at least is a national of the contracting, 
State to which the judge belongs or has his domicile therein and unless local. 
law is contrary thereto. 


ARTICOLE 319 


The submission can be made only to a judge having ordinary jurisdiction 
to take cognizance of a similar class of cases in the same degree, 


ARTICLE 320 


_ In no case shall the parties be able to submit themselves expressly or 
impliedly for relief to any judge or court other than that to whom is sub- 
ordinated according to local laws the one who took cognizance of the suit in 
the first instance. 


ARTICLE 321 


By express submission shall be understood the submission made by the 
interested parties in clearly and conclusively renouncing their own court and 
unmistakably designating the judge to whom they submit themselves. . 


ARTICLE 322 


Implied submission shall be understood to have been made by the plaintiff 
from the fact of applying to the judge in filing the complaint, and by the 
defendant from the fact of his having, after entering his appearance in the 
suit, filed any plea unless it is for the purpose of denying jurisdiction. No. 
submission ean be implied when the suit is proceeded with as in default. 
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ARTICLE 323 


‘Aside from cases that express or imply submission, and unless local law is , 
contrary thereto, the judge competent for hearing personal causes shall be 
the one of the place where the obligation is to be performed, or the one of 
domicile of defendants and subsidiarily that of the residence. 


ÅRTICLE 324 


For the exercise of real actions in respect to personal property, the judge 
of the place where the property is situazed shall be competent, and if it is not 
known by the plaintiff, then the judge of the domicile, and in the absence 
thereof, the one of the residence of the defendant. 


ARTICLE 325 


For the exercise of real actions in respect cf real property, and for that of 
mixed actions to determine boundary and partition of common property, the 
competent judge shall be the one where the property is situated. 


ARTICLE 826 


If in the case to which the two preceding articles refer there is any property 
situated in more than one of the contracting States, recourse may be had’ to 
the judges of any of them. 

2 ARTICLE 827 


In cases relating to the probate of w-lls or to intestate estates, the compe- 
tent court will be that of the place in wLich the deceased had his last domicile. 


ARTICLE 328 


In insolvency and bankruptcy ‘proceedings, when the debtor has acted 
voluntarily, the judge of the domicile of the latter shall be the one competent. 


ARTICLE 329 


In insolvency or bankruptcy proceedings brought by the creditors the 
competent judge shall be the one of any of the places who has cognizance of. 
the claim which gives rise to them, preferenze being given, if among them, 
to that of the domicile of the debtor if he or the majority of the creditors 
demand it. i. 

ARTICLE 330 


In respect to acts of voluntary jurisdiction, saving also the case of sub- 

mission and local law, the competent judge shall be the one of the place where — 

‘the person instituting it has or has had his domicile, or, if none, his residence. 
- ARTICLE 331 


Respecting acts of voluntary jurisciction in commercial matters, apart 
from the case of submission, and excepting local law, the competent judge © 


\ 
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shall be the one of the place where the obligation should be performed or, in 
the absence thereof, the one of the place where the event giving rise to them 
occurred. 


ARTICLE 332 


Within each contracting State, the preferable competence: of several 
judges shall be in conformity with their national law. 


CHAPTER II. EXCEPTIONS TO THE GENERAL RULES OF COMPETENCE IN 
RESPECT TO CIVIL AND COMMERCIAL MATTERS f 


ARTICLE 333 


The judges and courts of each contracting State shall be incompetent to 
take cognizance of civil or commercial cases to which the other contracting 
States or their heads are parties defendant, if the action is a personal one, 
except in case of express submission or of counterclaims. 


ARTICLE 334 


In the same case and with the same exception, they shall be incompetent 
when real actions are exercised, if the contracting State or its head has acted 
on the case as such and in its public character. 


ARTICLE 335 


If the foreign contracting State or its head has acted as an individual 
or private person, the judges or courts shall be competent to take cognizance 
of the cases where real or mixed actions are brought, if such competence be- 
longs to them in respect to foreign individuals in conformity with this 
convention. 


ARTICLE 336 


The rule of the preceding article shall be applicable to universal causes 
(juicios universales, e. g., distribution of a bankrupt’s or decedent’s effects), 
` whatever the character in which the contracting foreign State or its head 
intervenes in them. 


ARTICLE 337 


The provisions established in preceding articles shall be applied to foreign 
diplomatic agents and to the commanders of war vessels or aireraft. 


ARTICLE 338 


Foreign consuls shall not be exempt from the civil jurisdiction of the judges 
and courts of the country in which they act, except in respect to their official 
acts. 
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ARTICLE 339 


In no ease can judges or courts adopt coercive or other measures which 
have to be executed within the legations or consulates or their archives, nor 
in respect to diplomatic or consular correspondence, without the consent of 
the respective diplomatie or consular agents.. 


CHAPTER Ill. GENERAL RULES OF COMPETENCE IN PENAL MATTERS 


ARTICLE 340 
The judges and courts of the contracting State in which crimes or mis- 
demeanors have been ccmmitted are competent to take cognizance of and 
pass judgment upon them. 


_ ARTICLE 341 


Competence extends to all other crimes and misdemeanors tc which the 
penal law of the State is to be applied in conformity with the provisions of 
this convention. 


ARTICLE 342 
It also excepts crimes or misdemeanors committed in a foreign country 
by nationals enjoying the benefit of immunity. } 


CHAPTER IV. EXCEPTIONS TO THE GENERAL RULES OF COMPETENCE IN PENAL 
MATTERS 


ARTICLE 343 


Persons and crimes and misdemeanors to which the penal law of the 
respective State does not extend are not subject, in penal matters, to the 
competence of the judges and the courts of the contracting States. 


Trrue III. EXTRADITION 


ARTICLE 344 


In order to render effective the international judicial competence in penal 
matters, each of the contracting States shell accede to the request of any 
of the others for the delivery of persons cor-victed or accused of crime, if in 
conformity with the provisions of this Title, subject to the provisions of 
international treaties or conventions which contain a list of penal infractions 
authorizing extradition. 

ARTICLE 345 


The contracting States are not obliged to hand over their own nationals. 
The nation which declines to hand over one of its own citizens must try him. 
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ARTICLE 346 


When, previous to the receipt of a request, a person accused or convicted 
has committed an offense in the country from which his delivery has been 
requested, the said delivery may be postponed, until he is tried and has 
served sentence. 


ARTICLE 347 


If various contracting States should request the extradition of a delinquent 
for the same offense, he should be delivered to that one in whose territory the 
offense has been committed. 


ARTICLE 348 


In case the extradition is requested for different acts, the preference shall 
belong to the contracting State in whose territory the most grievous offense 
has been committed, according to the legislation of the State upon which the 
request was made. 


ARTICLE 349 


If all the acts imputed should be equally grave, the preference shall be 
given to the contracting State which first presents the request for extradi- 
tion. If all have applied simultaneously, the State upon which the request 
was made shall decide, but the preference should be given to the State of 
origin, or in the absence thereof to that of the domicile, of the accused, if 
such state is among those requesting extradition. 


ARTICLE 350 


The foregoing rules in respect to preference shall not be applicable if the 
contracting State is obligated toward a third one, by reason of treaties in 
force prior to the adoption of this convention, to establish a different method. 


ARTICLE 351 


In order to grant extradition it is necessary that the offense has been 
committed in the territory of the States requesting it, or that its penal laws 
are applicable to it in accordance with the provisions of Book III of this 
convention. 


ARTICLE 352 
Extradition extends to persons accused or convicted as principals, ac- 
complices or abettors of a crime. 
ARTICLE 353 


It is necessary that the act which gives rise to the extradition is a criminal 
offense in the legislation of the State making the request and in that upon 
which it is made. 
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ARTICLE 354 


It shall be likewise necessary that the penalty attached to the alleged acts, 
according to their provisional or final description by the competent judge or 
court of the State requesting the extradition, is not less than one year of 
deprivation of liberty and that the arrest or detention of the accused has 
been ordered or decided upon, if not final sentence has been delivered. The 
sentence should be deprivation of liberty. 


ARTICLE 355 


Political offenses, as defined by the requested State, are excluded from 
extradition. 
ARTICLE 356 


Nor shall it be granted, if it is shown that the request for extradition has 
been in fact made for the purpose of trying or punishing the accused for an 
offense of a political character in accordance with the same definition. 


ÀRTICLE 357 


Homicide or assassination of the Chief of a contracting State or of any 
person therein exercising authority shall not be considered as a political 
offense, nor as an act related thereto. 


ARTICLE 358 


Extradition shall not be granted if the person demanded has already been 
tried and acquitted, or served his sentence, or is awaiting trial, in the 
territory of the requested State for the offense upon which the request is 
based. 

ARTICLE 359 


Nor should extradition be granted if the offense or the penalty is already 
barred by limitation by the laws of the requ2sting or requested State. 


ARTICLE 360 


Legislation of the requested State subsequent to the offense shall not 
prevent extradition. 
ARTICLE 361 
Consuls general, consuls, vice consuls, or consular agents may request the 
arrest and delivery on board of a vessel or aircraft of their country of the 
officers, sailors, or members of the crew of its war or merchant ships or air- 
craft who may have deserted therefrom. 


ARTICLE 362 


For the purposes of the preceding article, they shall exhibit to the proper 
local authority, delivering also to it an authenticated copy thereof, the 
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register of the ship or aircraft, the crew list, or any other official document 
upon which the request is founded. 


ARTICLE 363 


In adjoining countries special rules may be agreed upon for extradition in 
the regions or localities of the boundary. 


ARTICLE 364 


The request for extradition should be made through diplomatic agents 
duly authorized for that purpose by the laws of the requesting State. 


ARTICLE 365 


Together with the final request for extradition the following should be 
submitted: 

1. A sentence of conviction or a warrant or order of arrest or a document 
of equal force, or one which obliges the interested party to appear periodic- 
ally before the criminal court, together with such parts of the records in the 
case as furnish proof or at least some reasonable evidence of the guilt of the 
person in question. 

2. The filiation of the person whose extradition is requested, or such 
marks or circumstances as may serve to identify him. 

3. An authenticated copy of the provisions establishing the legal definition 
of the act which gives rise to the request for extradition, describing the 
participation imputed therein to the defendant, and prescribing the penalty 
applicable. 


ARTICLE 366 


The extradition may be requested by telegraph and, in that case, the docu- 
ments mentioned in the preceding Article shall be presented to the requested 
country or to its Legation or Consulate General in the requesting country 
within two months following the detention of the accused. Otherwise he 
shall be set at liberty. 


ARTICLE 367 


Moreover, if the requesting State does not dispose of the person demanded 
within three months following his being placed at its disposal, he shall be set 
at liberty. 


ARTICLE 368 


The person detained may use, in the State to which the request for extra- 
dition is made, all legal means provided for its nationals for the purpose of 
regaining their freedom, basing the exercise thereof on the provisions of this 
convention. 
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7 ArTICLE 369 


The person detained may also thereafter use the legal remedies which are 
considered proper, in the State which requests the extradition against the 
qualifications and resolutions upon which the latter is founded. 


_ ARTICLE 370 


The delivery should be made together with all the effects found in the 
possession of the person demanded, whether as proceeds of the alleged: crime, 
or whether to be used as evidence, in so far as practicable in accordance with 
the laws of the State effecting the gevon and duly respecting the rights of 
third persons. 

AAAA 371 


The delivery of the objects referred to in the ere Article can be 
made if the requesting State asks for the extradition, even though the de- 
‘tained person dies or escapes before it is effected. 


ARTICLE 372 


The expenses of detention and delivery shall be borne by the requesting 
State, but the latter shall not have to defray any experses for the services 
rendered by the public paid employees of the govarnment from which extra- 
dition is requested. 

ARTICLE 373 


` The charge for the services of such public employees or officers as receive 
. only fees or prerequisites shall not exceed their customary fees for their acts 
or services under the laws of the country in which they reside. 


ARTICLE 374 


All liability arising from the fact of a provisional detention shall rest upon 
the requesting State. 
ARTICLE 375 


The passage of the extradited person and his custodians through the 
territory of a third contracting State shall be permitted upon the presenta- 
tion of the original document allowing the extradition, or of an authenticated 
copy thereof. 

ARTICLE 376 


The State which obtains extraditior. of an accused person, who is after- 
wards acquitted, shall be obliged to communicate to the State which granted 
it an authentic copy of judgment. 


ARTICLE 377 


The person delivered can not be detained in prison nor tried by the con- 
tracting State to which he is delivered for an offense different from the one 
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giving rise to the extradition and committed prior thereto, unless it is done 
with the consent of the requested State, or unless the extradited person 
remains in the territory of the former for three months after his trial and 
acquittal for the offense which gave rise to the extradition, or after having 
served the sentence of deprivation of liberty imposed upon him. 


ARTICLE 378 


In no case shall the death penalty be imposed or executed for the offense 
upon which the extradition is founded. 


ARTICLE 379 


Whenever allowance for temporary detention is proper, it shall be com- 
puted from the time of the detention of the extradited person in the State to 
which the request was made. 


ARTICLE 380 


The detained person shall be placed at liberty, if the requesting State does 
not present the request for extradition in a reasonable time, within the 
minimum of time after the request for temporary arrest, taking into account 
the distance and facilities of postal communication between the two coun- 
tries. 

ARTICLE 381 

If the extradition of a person has been refused, a second request on account 

of the same crime cannot be made. 


Trrte IV. Tur RIGHT TO APPEAR IN COURT AND ITS MODALITIES 


ÅRTICLE 382 


The nationals of each contracting State shall enjoy in each of the others the 
benefit of having counsel assigned to them upon the same conditions as 
natives. 

ARTICLE 383 


No distinction shall be made between nationals and foreigners in the 
contracting States in respect of giving security for appearance at trial. 


ARTICLE 384 


Aliens belonging to a contracting State may exercise in the others public 
rights of actions in matters of a penal nature upon the same conditions as the 
nationals. 

ARTICLE 385 


Nor shall those aliens be required to furnish security when exercising a 
private right of action in cases in which it is not required from nationals. 
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ARTICLE 386 


None of the contracting States shall require from the nationals of another 
the security judicio sisti nor the onus probandi in cases where they are not 
required from its own nationals. 


ARTICLE 387 


No provisional attachments, bail, or any other measures of a similar nature 
shall be authorized in respect to the nationals of the contracting States by 
reason merely of their being foreigners. 


i f 
TITLE V. LETTERS REQUISITORIAL AND LETTERS ROGATORY 


ÅRTICLE 388 


Every judicial step which a contracting State has to take in another shall 
be effected by means of letters requisitorial or letters rogatory, transmitted 
through the diplomatic channel. Nevertheless, the contracting States may ` 
agree upon or accept as between themselves any other form of transmission 
in respect to civil or criminal matters. 


ARTICLE 389 
The judge issuing the letters requisitorial is to decide as to his own com- 


petency and the legality or propriety of the act or evidence, without prejudice 
to the jurisdiction of the judge to whom issued. 


ARTICLE 390 


The judge to whom such letters requisitorial are sent shall decide as to his 
own competence ratione materiae in rie as to the act which he is requested 
to perform. 


ARTICLE 391 


The one receiving the letters requisitoriel or letters rogatory should comply 
as to the object thereof with the law of the one issuing the same and as to the 
manner of discharging the request he skould comply with his own law. 


ARTICLE 392 


The letters requisitorial shall be addressed in the language of the State 
issuing them and shall be accompanied by a translation made in the language 
of the State to whom issued, duly certified by sworn trarslator. 


ARTICLE 393 


The parties interested in the execution of letters requisitorial and letters 
rogatory of a private nature should give powers of attorney,-expenses which 
these attorneys and their activities occasion being chargeable to them. 


2 
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Titty VI. EXCEPTIONS HAVING INTERNATIONAL CHARACTER 


ARTICLE 394 


Litispendencia by reason of a suit in another of the contracting States may 
be pleaded in civil matters when the judgment rendered in one of them is to 
take effect in the other as res judicata. 


ARTICLE 395 


In criminal cases the plea of litispendencia by reason of a cause pending in 
another contracting State shall not lie. 


ARTICLE 396 


The plea of res judicata founded on a judgment of another contracting 
party shall lie only when the judgment has been rendered in the presence of 
the parties or their legal representatives, and no question founded on the 
provisions of this convention has arisen as to the competence of the foreign 
court. 


ARTICLE 397 


Tn all cases of juridical relations subject to this convention, questions of 
competence founded on its precepts may be addressed to the jurisdiction of 
the court. 


Tır VII. EVIDENCE 


CHAPTER I. GENERAL PROVISIONS IN RESPECT TO EVIDENCE 


ARTICLE 398 


The law governing the offense or the legal relation constituting the subject 
of the civil or commercial suit determines upon whom the burden of proof 


` rests. 


ARTICLE 399 


In order to determine the modes of proof which may be used in each case, 
the law of the place in which the act or fact to be proved has taken place shall 
apply, except those which are not authorized by the law of the place in which 
the suit is instituted. 


ARTICLE 400 


The form of the evidence is regulated by the law in force in the place 
where it is taken. 


ARTICLE 401 
The weight of the evidence depends on the law of the judge. 


322 THE CODIFICATION OF INTERNATIONAL LAW 


ARTICLE 402 


Documents executed in each of the contracting States shall have in the 
others the same value in court as those executed therein, if they fulfill the 
fcllowing requirements: 

1. That the subject matter of the act or contract in question is lawful and 
permitted by the laws of the country where it is executed and of that where 
it is used. l 

2. That the contracting parties have ability and capacity to bind them- 
selves in conformity with their personal law. 

3. That in the execution thereof the forms and formalities established in 
tke country where the acts or contracts have been executed have been 
observed. 

4. That the document is legalized and contains the requisites necessary 
tc its authenticity in the place where it is issued. 


ARTICLE 403 
The executory force of a document is subordinated to the local law. 
, ARTICLE 404 


The capacity of witnesses and the challenging thereof depend upon the 
law to which the legal relation constituting the object of the suit is subject. 


ARTICLE 405 


The form of the oath shall conform to the law of the judge or court before 
whom it is administered, and its validity is subject to the law governing the 
fact in respect to which the oath is taken. 


ARTICLE 406 


The presumptions derived from an act are subject to the law of the place 
where the act giving rise to them occurs. 


ARTICLE 407 
Circumstantial evidence is subject to the law of the judge or court. 


CHAPTER II. SPECIAL RULES ON EVIDENCE OF FOREIGN LAWS 


ARTICLE 408 


The judges and courts of each contracting State shall apply ex officio, in 
suitable cases, the laws of the others, without prejudice to the means of 
proof referred to in this chapter. 


ARTICLE 409 


The party invoking the application of the law of any contracting State in 
one of the others or dissenting from it, may show the text thereof, force and 
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sense, by means of a certificate subscribed by two practicing lawyers of well 
known standing of the country whose legislation is in question, which certifi- 
cate shall be duly authenticated. 


ARTICLE 410 


In the absence of proof, or if the judge of the court deems it insufficient, 
they may request ex officio before deciding, through the diplomatic channel, 
that the State whose legislation is in question furnish a report on the text, 
force and sense of the applicable law. 


ARTICLE 411 


Each contracting State binds itself to furnish to the others, as soon as 
possible, the information referred to in the preceding article, which informa- 
tion should come from its supreme court, or from some one of its divisions 
or sections, or from the state attorney, or from the department or ministry 
of justice. 


TrrLte VIII. APPEAL ror ANNULMENT 


ARTICLE 412 


In every contracting State where the appeal for annulment or other 
similar institution exists, it may be interposed for the infraction, erroneous 
interpretation, or improper application of a law of another contracting State, 
upon the same conditions and in the same cases as in respect of the national 
law. 

ARTICLE 413 


The rules established in Chapter II of the preceding Title shall be appli- 
cable to the appeal for annulment although the inferior judge or the lower 
court may have already applied them. 


TITLE IX. BANKRUPTCY or INSOLVENCY 


CHAPTER I. UNITY OF BANKRUPTCY OR INSOLVENCY 


ARTICLE 414 


If the insolvent or bankrupt has only one civil or commercial domicile, 
there can not be more than one preventive proceeding in insolvency or bank- 
ruptcy or one of suspension of payments, or a composition in respect of all his 
assets and of his liabilities in the contracting States. 


ARTICLE 415 


If one and the same person or partnership should have in more than one 
contracting State various commercial establishments entirely separate eco- 
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nromically, there may be as many suits for preventive proceedings-of bank- 
-uptey as there are commercial establishments. 


CHAPTER II. UNIVERSALITY OF BANKRUPTCY OR INSOLVENCY AND 
THEIR EFFECTS j 


ARTICLE 416 


A decree establishing the incapacity of the bankrupt or insolvent; has ex- ` 
-raterritorial effects in the contracting States. 


ARTICLE 417 


A decree of bankruptcy or insolvency, rendered in one of the contracting 
3tates, shall be executed in the others in the cases and manner established in 
his: convéntion in respect to judicial resolutions; but it shall have the effect. 
of res judicata from the moment it is made final, as io the persons which itis ` 
20 affect. 

ARTICLE 418 


The powers and functions of the trustees appointed in one of the con- 
sracting States in accordance with the provisions of this convention shall 
aave extraterritorial effect in the others, without the necessity of any local 
proceeding. 

ÅRTICLE 419 


The retroactive effect of a declaration of bankruptcy or insolvency and 
she annulment of certain acts in consequence of those judgments shall be 
determined by the law thereof and shall be applicable to the territory of all 
she other contracting States. 


ARTICLE 420 
Real actions and rights of the same nature shall continue to be subject, 
notwithstanding the declaration in bankruptcy or insolvency, to the law of 


she situation of the things affected thereby and to the oe of the: . 
udges of the place in which they are found. 


CHAPTER III. AGREEMENT AND REHABILITATION 
ARTICLE 421 


The agreement among the creditors and the bankrupt or insolvent shall . 
nave extraterritorial effect in the other contracting States, saving the right. 
so a real action by the creditors who may not have accepted. 


ARTICLE 422 


The rehabilitation of the-bankrupt has also extraterritorial validity in the 
other contracting States, as soon as the judicial resolution by. which it. is 
ordered-becomes final, and in conformity with its terms. 
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Trrtp X. Execuron or JUDGMENTS RENDERED BY FOREIGN COURTS 


CHAPTERI. CIVIL MATTERS 


ARTICLE 423 


Every civil or contentious administrative judgment rendered in one of 
the contracting States shall have force and may be executed in the others 
if it combines the following conditions: 

1. That the judge or the court which has rendered it have competence to 
take cognizance of the matter and to pass judgment upon it, in accordance 
with the rules of this convention; 

2. That the parties have been summoned for the trial either personally or 
through their legal representative; 

3. That the judgment does not conflict with the public policy or the publie 
laws of the country in which its execution is sought; 

4. That it is executory in the State in which it was rendered. 

5. That it be authoritatively translated by an official functionary or 
interpreter of the State in which it is to be executed, if the language em- 
ployed in the latter is different. 

6. That the document in which it is contained fulfills the requirements 
necessary in order to be considered as authentic in the State from which it 
proceeds, and those which the legislation of the State in which the execution 
of the judgment is sought requires for authenticity. 


ARTICLE 424 


The execution of the judgment should be requested from a competent 
judge or tribunal in order to carry it into effect, after complying with the 
formalities required by the internal legislation. 


ARTICLE 425 


In the case referred to in the preceding article, every recourse against the 
judicial resolution granted by the laws of that State in respect to final 
judgments rendered in a declarative action of greater import shall be granted. 


ARTICLE 426 


The judge or tribunal from whom the execution is requested shall, before 
decreeing or denying it, for a term of twenty days hear the party against 
whom it is directed, as well as the prosecuting attorney. 


ARTICLE 427 


The summons of the party who should be heard shall be made by means 
of letters requisitorial or letters rogatory, in accordance with the provisions 
of this convention, if he has his domicile in a foreign country and lacks 
sufficient representation in the country, or in the form established by the 
local law if he has his domicile in the requested State. 
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ÅRTICLE 428 


After the term fixed for appearance ky the judge or the court, the case 
shall be proceeded with whether or not the party summoned has appeared. 


ARTICLE 429 


If the execution is denied, the judgment shall be returned to the party 
who presented it. 
P ARTICLE 430 


When the execution of the judgment is granted, the former shall be subject 
to the procedure determined by the law of the judge or the court for its own 
judgments. f 
l ARTICLE 431 

Final judgments rendered by a contracting State which by reason of their 
pronouncements are not to be executed shall have in the other States the 
effects of res judicata if they fulfill the conditions provided for that purpose 
ky this convention, except those relating to their execution. 


ARTICLE 432 


The procedure and effects regulated in the preceding articles shall be ap- 
plied in the contracting States to awards made in any of them by arbitrators 
or friendly compositors, wheneyer the case to which they refer can be the 
subject of a compromise in accordance with the legislation of the country 
where the execution is requested. 


ARTICLE 433 


The same procedure shall be also applied in respect to civil judgments 
rendered in any of the contracting States by an international tribunal, when 
referring to private persons or interests. 


CHAPTER II. ACTS OF VOLUNTARY JURISDICTION 


ARTICLE 434 


The provisions made in acts of voluntary jurisdiction regarding commer- 
cial matters by judges or tribunals of a contracting State or by its consular 
azents shall be executed in the others in accordance with the procedure and 
tae manner indicated in the preceding article. 


ARTICLE 435 


The resolutions adopted in acts of voluntary jurisdiction in civil matters 
in a contracting State shall be accepted by the others if they fulfill the con- 
ditions required by this convention for the validity or documents executed 
in a foreign country and were rendered by a competent judge or tribunal, 
and they shall in consequence have extraterritorial validity. l 
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CHAPTER III. PENAL MATTERS 


ARTICLE 436 


No contracting State shall execute the judgments rendered in one of the 
- others in penal matters in respect to the sanctions of that class which they 
impose. 


ÅRTICLE 487 


They may, however, execute the said judgments in respect to civil liability 
and the effects thereof upon the property of the convicted person if they have 
been rendered by a competent judge or tribunal in accordance with this con- 
vention and upon a hearing of the interested party and if the other condi- 
tions.of form and procedure established by the first chapter of this title have 
been complied with. 


INTERNATIONAL COMMISSION OF JURISTS 
(Sessions held at Rio de Janeiro, April 18 to May 20, 1927) 


Projects Concerning Permanent Technical Organs * 


The International Commission of Jurists, having in view the necessity, 
demonstrated by experience, of permanently organizing the preliminary 
work for formulating and developing international law in America, as well as 
the unification of legislation, recommends that the Sixth Pan American 
Conference approve the following plan: 

Ist. To make the International Commission of Jurists of Rio de Janeiro 
a permanent body, and to provide for a stated, regular session every two 
years. 

2nd. To organize two committees of examination, one at Rio de Janeiro 
and the other at Montevideo, for international public law and international 
private law, respectively, with the following duties- 

(a) To present to the various governmenis a list of matters susceptible 
of being submitted to contractual regulation. In this list will be included, 
besides the matters initiated by the Committees, those which the Inter- 
national Commission of Jurists judges proper to indicate, on terminating 
each of its sessions. 

» (b) To decide, in accordance with replies received, what matters are gen- 
erally considered ripe for discussion and appropriate for legislation. 

(c) To submit to the various governments the different viewpoints from 
which matters selected may be contemplated; to petition and obtain an 
indication along general lines of the opinion of each government. 

8rd. To entrust the Executive Council of the American Institute of 
International Law with the duty of studying scientifically the matters re- 
ferred to in the above article, with the task of drawing conclusions and pre- 
senting them with proper explanations duly supported in reports, inasmuch 
as they are to serve as bases of discussion by the International Commission 
of Jurists for the definite formulation of the ante-projects intended for Pan 
American Conferences. 

Whenever possible, the above information shall be submitted to the 
deliberations of the Institute at its biennial plenary sessions. 

4th. To organize in Havana an office and committee for directing the 
studies of comparative legislation and for the unification of legislation. 

5th. The three above mentioned committees are to be formed by the 
various governments from the members of their respective national societies 
of international law. 

They shall communicate with the various governments and with the Exec- 
utive Council of the Institute, through the Pan American Union. 


* Translated from Comisién Internacional de Jurisconsulios Americanos, Ministerio de 
Relaciones Exteriores del Brasil, Rio de Janeiro, 1927, Vol. 4, pp. 133, 139. 
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6th. The Pan American Union, in so far as its by-laws permit, shall 
codperate in all the preliminary legislative work referred to in the above 
articles. 


Resolution Concerning the Unification of Legislation 


In addition to the office and council to be created for the study of compara- 
tive law and for the unification of the laws, the Pan American Union should 
appoint a committee composed of three jurists versed in the civil legislation 
of the countries of America for the purpose of proceeding to the study of 
such legislation and publishing the result of their labors. In addition thereto, 
it should formulate a project of uniform civil legislation for the countries of 
America, principally Latin America, as well as furnish the best means of 
obviating the inconveniences resulting from the legislations when they 
present an irreconcilable character. 


INSTITUTE OF INTERNATIONAL LAW 
Resolutions Adopted at Lausanne 


Aug. 24—Sept. 2, 1927. 


INTERNATIONAL RESPONSIBILITY OF STATES FOR INJURIES 
ON THEIR TERRITORY TO THE PERSON OR PROPERTY OF 
FOREIGNERS 


The Institute of International Law expresses the hope of seeing sanctioned 
in the practice of the law of nations the whole of the following rules concern- 
ing the international responsibility of States by reason of injuries caused 
"upon their territory, in time of peace, to the persons or property of foreigners. 


I 


The State is responsible for injuries caused to foreigners by any action or 
omission contrary to its international obligations, whatever be the authority 
of the State whence it proceeds: constitutional, legislative, governmental, 
administrative, or judicial. 

This responsibility of the State exists even when its organizations act 
contrary to the law or to the order of a superior authority.1 

It exists likewise when these organs act outside their competence under 
cover of their status as organs of the State and making use of means placed at 
their disposal as such organs. 

This responsibility of the State does not exist if the lack of observance of 
the obligation is not a consequence of a fault of its organs, unless in the 
particular case a conventional or customary rule, special to the matter, 
admits of responsibility without fault. 


Il 


The State is responsible for the act of corporate bodies exercising public 
functions on its territory. 


II 


The State is not responsible for injurious acts committed by individuals 
except when the injury results from the fact that it has omitted to take the 
measures to which, under the circumstances, it was proper normally to 
resort in order to prevent or check such actions. 


1 The text of the second paragraph should be understood in the sense that the respon- 
sibility of the State exists whether its organs have acted in conformity with or contrary 
to the law or even the order of a superior authority. (Extract from the procès-verbal of 
September 1, 1927.) 
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IV 
Asidé from cases where international law would call for a treatment of a 
foreigner preferable tc that of a national, the State should apply to foreigners 
against injurious acts emanating from individuals, the same measures of 


protection as to its rationals. Foreigners should in consequence have at 
least the same right as the latter to obtain indemnity. > .  ; 


y 
The State is responsible on the score of denial of justice: 
(1) When the tribunals Hecera) to assure protection to foreigners do not 
exist or do not.function. 
(2) When the tribunals are not ET to foreigners. 


(8) When the tribunals do not offer the guaranties which are indispensable 
to the proper administration of justice. 


VI 


The State’is likewise responsible if the procedure or the judgment is man- 
ifestly unjust, especially if they have been inspired by ill-will toward foreign- 
ers, as such, or as citizens of a particular state. 


VII 


The State is not responsible for injuries caused in case of mob, riot, in- 
surrection or civil war, unless it has not sought to prevent the injurious acts 
with the diligence proper to employ normally in such circumstances, or 
unless it has not acted with like diligence against these acts or unless it does 
not apply to foreigners the same measures of protection as to nationals. 
It is especially obligated to give to foreigners the benefits of the same in- 
demnities as to nationals with regard to communes or other persons. The 
responsibility of the State by reason of acts committed by insurgents ceases 
when it recognizes the latter as a belligerent party, and in all cases in regard 
to States which have recognized them as such. 

` The question of the degree to which a State is responsible for acts of in- 
surgents, even when recognized as a belligerent party, in case they have 
become the government of the country, is reserved. 


VIH 


The principles stated in Articles 3 and 4 govern also the international 
obligation resting upon the State to guarantee the rights foreigners have with 
regard to it by virtue of its internal law. 


IX 


A federal State is responsible for the conduct of the individual States, not 
only if it is contrary to its own international obligations, but also if it is 
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contrary to the international obligations incumbent upon those States. It 
cannot escape this responsibility by invoking the fact that its constitution 
does not give it the right to control the particular States nor the right to 
require them to discharge their obligations. 

Likewise a protecting State is responsible for the conduct of a protected 
State so far as the latter is bound to execute the international obligations of 
the protecting State, or so far as the latter represents the protected State 
towards third States wrcnged by it and employing zhe right to press their 
claims. 


x 


The responsibility of the State includes reparation for injuries suffered in 
so far as they are the consequences of a failure to observe an international 
obligation. It includes moreover, when need be, according to the circum- 
stances and the general principles of the law of naticns, a satisfaction to be 
given to the State which has been wronged in the person of its nationals, by 
way of more or less formal apologies and, in appropriate cases, punishment of 
the guilty, either disciplinary or otherwise. 


XI 


The damages include, when applicable, an indemnity for the injured 
persons as reparation for the moral suffering they have experienced. 

When the responsibility of the State results solely from the fact that it has 
not taken the required steps after the accomplishment of the injurious act, it 
is only bound to make reparation for the injury resulting from the total or 
partial omission of these measures. 

A State responsible for the conduct of other States is bound to see to the 
execution by them of the payments entailed by zhis responsibility and 
chargeable to them; if it is not possible for it to do so, it is bound to grant an 
equivalent compensation. 

In principle the indemnity to be granted should be placed at the disposal 
of the wronged State. 

The questions relating to the calculation of damages and to the relations of 
injured persons to their State and to the State aga:nst which the claim is 
brought are reserved. 


XII 


No demand for reparation can be brought through diplomatic channels of a 
State so long as the wronged individual has at his disposal effective and 
sufficient means to obtain for him the treatment due him. 

Nor can any demand for reparation take place if the responsible State 
places at the disposal of the wronged individual an effective means of ob- 
taining the corresponding damages. 
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FINAL Voru 


The Institute expresses the hope that by international conventions, where 
they do not already exist, the States will bind themselves in advance to 
submit all disputes concerning international responsibility of the State 
resulting from injuries caused on their territory to the persons and property 
of foreigners, first, to an international commission of inquiry, if that is 
necessary for an examination of the facts; next, to a process of conciliation; 
finally, if that does not succeed, to a judicial procedure before the Permanent 
Court of Arbitration, the Permanent Court of International Justice, or any 
other international court of justice, for a definitive solution. 

The Institute also expresses the hope that States will abstain from every 
coercive measure before having had recours2 to the preceding measures. 


INSTITUTE OF INTERNATIONAL LAW 


Resolution adopted at Lausanne 


INTERNATIONAL AIR NAVIGATION 


I 


It belongs to each State to regulate international air circulation above its 
territory, taking into account on the one hand the necessities of international 
air circulation (including landing), and, on tke other hand, the requirements’ 
of its security as well as that of the persons and property of its inhabitants. 

The rules established in this respect shall be applied without distinction of 
nationality. 


I 


All aircraft engaged in the transportation of persons and property have the 
benefit of the régime of international circulation as it is defined in Article I. 
ach State can subject to its previous consent the organization of a regular 
public service of international communication with any point whatever of its 
territory. i 

Aircraft attached by a State or in virtue of a State concession to a regular 
public service for the transportation of persons, merchandise or mail cannot, 
before their arrival at destination, be made the object of any measure of 
attachment or execution of a nature to interfere with the normal conduct of 
this service. l 


Jil 


Aircraft attached to the service of the government of a State and aircraft 
forming part of the war material of a State or under military control are not 
entitled to the benefits of the régime of international circulation above 
defined. 

In case of regular authorization, military aircraft flying above a foreign 
territory or landing upon it shall enjoy exterritoriality. 


IV 


Every aircraft should have one nationality and one only. This national- 
ity shall be that of the country where the aircraft is registered. 

Each State determines to what persons and under what conditions it 
accords, suspends or withdraws registration. In no case, however, in the 
absence of a special convention to the contrary, can a State grant registration 
zo aircraft having their home port on tke territory cf another State. 

In case of change of home port, the aircraft keeps its nationality until it 
has acquired a new one. 

Every aircraft should bear visible marks of its nationality. 


334 


INSTITUTE OF INTERNATIONAL LAW, LAUSANNE, 1927 335 

y . 
Until the requisite guaranties of an international order for registration and 
supervision of aircraft by the State which grants them its nationality have 
been determined by a general convention, each State remains free to forbid 


aérial circulation above its territory to the aircraft of States whose legislation 
on registration and supervision do not offer sufficient guaranties. 


INSTITUTE OF INTERNATIONA] LAW 
Resolution adopted at Lausanre 


NAVIGATION ON THE HIGH SEAS 


The Institute of International Law declares that the principle of the free- 
dom of the high seas includes notably the following 2onsequences: 


I. Freedom of navigation on the high seas under she exclusive control, in . 
the absence of a convention to the contrary, of the State whose flag 
the vessel flies. 

II. Freedom to fish in the high seas under the same conditions. 
III. Freedom of laying submarine cables in the hizh seas. 
IV. Freedom of aérial navigation over the high seas. 


Voru 


Whereas, it would be expedient to increase the guaranties for safety of 
ravigation of fishermen and protection of submarine cables by prescribing: 
first, that warships or merchant ships shall avoid certain routes; secondly, 
that submarines of both classes shall navigate only on the surface in some 
waters to be determined. 

The Institute calls the attention of the Governments to these questions 
and expresses the hope that the Convention of Londan of January 20, 1914} 
be completed in this sense. 


1 British and Foreign State Papers, Vol. 108, p. 283; Hertslet, Commercial Treaties, Vol. 
27, p. 416; English translation in Parliamentary Papers, 1914 (Cd. 7246), Vol. 70, p. 183. 
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Résolution adopted at Lausanne 


RADIO-TELEGRAPHIC COMMUNICATION 
f I ` 
Each State has the right, in the absence of a particular convention, to 
regulate (authorize, prohibit, control, etc.) according to its pleasure the 


- establishment and operation of radio-telegrephic stations situated within its 
territory, irrespective of their ownership. 


II 


It also has the right, in the absence of conventional limitations, to suspend 
international radio-telegraphic service whenever it considers it necessary for 
the preservation of its essential interests or for the performance of its inter- 
national duties. 


III 


Tt does not, on the contrary, have any right to prevent the simple passage 
of wave lengths over its territory. 


Ty 
The exploitation of radio-telegraphic stations situated within a State 
should be organized in such a way as to disturb as little as possible the service 
of other States. For this reason, it is desirable that the States should reach 
amicable agreements by means of international conventions. 


Vv 


If the radio-telegraphic emissions of a State cause grave trouble to the 
emissions of another State, this creates an international responsibility and 
exposes it to the penalties of ordinary sanctions, the responsibility depending 
upon. the technical passibility in each case. 

The State is likewise responsible if it does not employ the means at its dis- 
position to prevent radio-telegraphic emissions which, by their content, are 
of a nature to disturb the public order of another State, when similar 
emissions have already been called to its attention by the latter. 


VI F 
The aforementioned rules apply equally to radio-telegraph and radio- 
telephone. 


foe 
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Resolution adopted at Lausanne 
SUBMARINE CABLES 
The Institute adopts the following voeu: 


I 


That the various States agree to ratify the rules proposed at the Confer- 
ence of London in 1913, rules which would effectively complete those pro- 
posed by the Conference of Paris of 1884.2 


H 


That the various States insist that the proprietors or lessees of submarine 
cables simplify as far as possible and unify the preliminary formalities for the 
reimbursement for losses of machinery or apparatus destroyed or voluntarily 
ebandoned by fishermen or navigators for the purpose of preserving sub- 
marine cables. 


ir 


That the different States agree, with regard to the prevention of délits or 
guasi-délits committed in the matter of submarine cables, to establish the 
uniformity advocated by Professor Renault from 1879. 

1 Parliamentary Papers, 1913 (Cd. 7079). 


2 Malloy, Treaties and Conventions between the United States and other Powers, Vol, 
2, p. 1949 (English); British and Foreign State Papers, Vol. 75, p. 56 (French), 
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Resolution adopted at Lausanne 


ARBITRAL PROCEDURE 
I 


The Institute notes that the “Draft Regulations for Arbitral Procedure” 
of 1875 has opened the way to arbitral procedure as it has developed since 
that time,—that its principal rules have received the sanction of positive law, 
and that its chief aim has thus been achieved. But, inasmuch as the con- 
tinuous progress of arbitration calls for the development of rules of formal 
law, it decides to continue the work commenced and to undertake the prep- 
aration of a code of international procedure. 


II 


The Institute notes that its recommendation made in 1877 to insert in 
treaties a compromis clause stipulating for recourse to arbitration in case of 
dispute upon the interpretation and application of those treaties has found a 
very favorable welcome among the States. But, inasmuch as the principle 
of obligatory arbitration, integral and unconditional, is not yet sanctioned, 
the Institute maintains and renews its urgent recommendation to the States 
which are not yet bound by conventions of conciliation and obligatory judicial 
settlement, to insert in their treaties such a clause stipulating recourse to a 
competent international tribunal in case of dispute as to the interpretation 
and application of these treaties. 


III 


The Institute, seeing in the institution of the Permanent Court of Inter- 
national Justice the realization of the Voeu uttered by it at Christiania in 
1912, deems that its resolution has accomplished its purpose. 


IV 


The Institute of International Law is of the opinion that in case of diver- 
gent interpretations of conventions relating to international unions the 
Governments should have recourse to the decision of a competent interna- 
tional authority. 


Vv 


The Institute, considering that there is a grave omission in international 
judicial organization in respect of protection of private interests viewed from 
the international standpoint, and that progress should be made by degrees in 
this matter, believes it necessary to make a study of this problem and to 
place it on the program of its labors. 
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Resolution adopted at Lausanne 
PROCEDURE OF CONCILIATION 


I 


Commissions of conciliation are established by means of bilateral or 
collective conventions. 


II 


Commissions of conciliation are to be created as performing organs for a 
limited time, or not determined in advance, to provide for differences which 
may arise after they come into force. 


HI 


The contracting States themselves designate the members of which the 
commission of conciliaticn is composed and the number of which should by 
preference be set at five. While they are each free to appoint a member of 
its own choice, they select the remaining members, iucluding the president, 
by common accord. 

All the commissioners should enjoy high moral reputation and possess a 
good knowledge of the political affairs of the interested countries between 
which they attempt to maintain peace and good understanding. Those 
chosen in common should be taken from the nationals of third states not 
domiciled on the territory of either contracting Staze ror in the service of 
either of them. 

In case, in order to settle the difference, need is felz to throw light on the 
work of the commission by recourse to the knowledge of persons specially 
competent, the contracting States, when they deem the dispatch of one or 
more experts for this purpose insufficient, can stipulate that each of them 
shall have the power to provide for it either by replacing for a short time the 
member freely appointed by it with another person specially qualified, or by 
attaching to the existing commissions an additiona. member of its choice. 
The attitude taken on this point by a contracting State would dictate that of 
the other. 


IV 


All differences between the contracting States, of what nature soever, 
which it may have been impossible to settle through she ordinary diplomatic 
channels, should be submitted to a commission of conciliation, unless the 
parties in controversy have bound themselves by convention or special agree- 
ment to lay the dispute directly before an arbitral cr judicial tribunal. 
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The commission of conciliation may in each particular case enter upon its 
functions when it has keen called upon by means of a request emanating from 
either of the parties interested and addressed to the president. 

After an impartial and conscientious examination oi the questions in dis- 
pute as to the facts and the claims of the parties, it shall act only to bring 
about a complete and final conciliation. 

A report, signed by the majority of the commissioners and containing if 
needful the terms of the proposed arrangement, shall be confidentially 
communicated to the parties with an invitation to make a decision within a 
given period of time. The statement of fasts, the legal reasoning and the 
agreement suggested to the parties shall not have the character of an obliga- 
tory award with respe2t to them, neither taken as a whole nor separately. 

At the end of its labors the commission stall draw up a procès-verbal stat- 
ing merely either that the parties have come to an agreement, in which case 
the conditions of the agreement shall be incorporated therein, or that the 
parties have not been able to become reconciled. 

No publicity shall be given either to the whole of the labors of the commis- 
sion or to the report, or to the procés-verbal, other than by virtue of a decision 
taken by the commission with the consent cf the parties. 


VI 


The commission is free to regulate its procedure by taking into account for 
its inquiry the provisions of Title III of the Hague Convention of 1907. 

The parties are bound to facilitate in every way the work of the commis- 
sion and to this end they should: (a) abstain, even by way of reprisals, from 
every coercive or annoying measure from th2 moment that one of them has 
appealed to the president: (b) cease from eny analogous measure already 
begun and in general perform no act which can compromise the success of the 
efforts of the commission to bring about conciliation. 


A 
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Resolution adopted at Lausanne 


LOCUS REGIT ACTUM 


I 
. The maxim “locus regit actum” is still generally azcepted. 


I 


It applies not only to the form of the writing used as evidence of an act or a 
juridical fact, but also to the form of the juridical act itself, when the latter is 
valid only on the condition of having been made in a particular form. 


III 
It doss not apply and should not apply to enablirg forms. 


IV 


It is imperative as regards authentic acts and opticnal as regards acts 
under private seal. 

The law of the place of the act determines absolutely the forms of authenti- 
cation. Instruments issued by consuls or diplomazic agents are excepted 
from this rule. re 


Vv 


The law which governs the act as to its substance can expressly dispense 
with the authentication required by the law of the place of the act. 


VI 


The law which governs the act as to its substance can prescribe the 
authentication, but only by express provision, ever. if it is performed in a 
foreign country where the authentic form is not required. , 


VII 


The law of the place of the act cannot dispense with observance of the 
formalities prescribed by the law of the place where realty is situated to 
effect transmission of the title or of a real right in taat realty. 


; VIII : 
Nor does it dispense with the observance of the formalities prescribed for 
the passing of the title of a particular object in specie by the laws of the 


country where that object is located at the time of she act. 
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"IX 
The law of the place of the acknowledgment of a natural child determines 


the forms of the acknowledgment when according to the national law it can 
take place in the birth certificate or in a separate authentic act. 


X 


If according to the competent law legitimation resu_ts from subsequent 
marriage the lex loci actus determines its forms.‘ 
‘It is the same in the case where legitimation can result from an act of the 
authority. 
XI 


If according to the competent law adoption implies an act of authority, the 
lex loci actus determines its forms. If acecrding to this law adoption can 
result from a free act, the form of this act is subject to the rule formulated in 
Article VI. : 


s 
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Resolution adopted at Lausanne 


CONFLICTS OF LAW IN THE MATTER OF CHEQUES 


The Institute, considering it advisable to complete the international rules 
on conflicts of laws as to exchange and bills drawn to order, voted at the 
Brussels session of 1885,! by some rules special to the conflicts as to cheques, 
edopts the following: 

I 


The conditions relating to the form of a cheque are determined by the law 
of the country in which it is issued. ` The cheque is valid, however, if it meets 
the conditions required by the law of the country in which it is payable. 


II 


The law of the country of payment of the cheque determines if title in the 
sum involved continues to belong to the maker or is transferred as of right to 
the payee and to successive holders. 


III 
The law of the country in, which the cheque is payable determines 


(a) The persons upon whom the cheque may be drawn. 

(b) Whether the cheque is npoaearily at sight or may be for a given 
time after sight. 

‘(c) The period within which it is to be presented for payment. 

(d) Whether the maker can object to its payment, and the moment from 
which this objection may be made, ney in case of loss or of 
theft. 

(e) Whether a cheque may be crossed, and shii are the consequences of l 
crossing. 

(J) Whether the cheque c: can be certified, and what are the effects of 
certification. 

(g) Whether the acceptance of the cheque by the drawee is or is not to 
be deemed as not written. 


Yoru 
The Institute, considering that it is not possible to settle the difficulties. 
inherent in the formalities to be fulfilled to obtain a new instrument in case of 
“oss or theft by elaboration of a common rule to adjust conflicts, expresses the 
wish that this subject be settled by way of a convention for unifying the 
law. > 


1 D Institut de droit international, New York, 1920, page 83. 
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REPORTS ADOPTED BY THE ASSEMBLY OF THE LEAGUE 
OF NATIONS?! 


(a) Progressive Codification of International Law 
REPORT OF THE FIRST COMMITTEE TO THE ASSEMBLY 


Rapporteur: M. Ports (Greece) 


The First Committee appointed a Sub-Committee to study the various 
questions referred to the Committee by the Assembly in connection with the 
work of the Committee of Experts for the Progressive Codification of Inter- 
national Law. 

The Sub-Committee wes composed of M. Ror (Belgium), Sir Cecil 
Hurst (British Empire), M. Potrrrs (Greece), Dr. Lursure (Netherlands), 
Dr. CABALLERO (Paraguay), Count Rostworowski (Poland), M. GUERRERO 
(Salvador) and M. Lérecren (Sweden). 

The Sub-Committes adopted a report which was approved, with slight 
modifications, by the First Committee on September 23, 1927. 

The First Committee submits this report tc the Assembly and recommends 
the adoption by the Assembly of the resolution proposed therein. 


REPORT SUBMITTED TO THE FIRST COMMITTEE ON BEHALF 
OF THE SUB-COMMITTEE 


Rapporteur: M. Pourrrs (Greece) 


Your Sub-Committee has very carefully examined the documents for- 
warded by the Council to the Assembly, and it has raached the following 
conclusions, which it has the honor to submit for your approval. 

The Committee of Experts appointed by the Council in pursuance of the 
Assembly resolution of September 22, 1924, for the progressive codification 
of international law, having completed the first stage of its discussions, 
submitted a report to the Council on April 2, 1927. In its annual sessions of 
1925-27, it has performed the mission entrusted to it with a zeal, conscien- 
tiousness and ability which deserve unqualified praise. The Assembly will 
no doubt wish to associate itself with the tribute of thanks already paid by 
the Council to the distinguished Chairman, and the Rapporteurs and 
members of the Committee. 

The Committee recommended to the Council five subjects of international® 
law which, in some of their aspects, are, in its opinion, now ripe for regulation 
by international action, and stated what it considered to be the most ap- 
propriate method for carrying out the preliminary work. It mentioned also 


1 Publications of the League cf Nations, V. Legal. 1927. V. 28. 
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two other subjects of a more particular character for which it suggested ‘a 
special procedure. 

On the report of the Polish representative, M. Zaleski, the Council ex- 
pressed a number of highly interesting opinions on the Commit stee’ 8 con- 
clusions. 

It is for the Assembly to decide what action should be taken in respect of 
the Committee’s proposals and the suggestions which the Council has made 
regarding them. 


_ I) Quesrons wHich Now Appear RIPE FOR. REGULATION BY INTER- 
NATIONAL AGREEMENT 


The five questions which,now seem to the Committee of Experts to be ripe 
for codification are the following: ‘ 


(1) Nationality; 
(2) Territorial Waters; 
: (8) Diplomatic Privileges and Immunities; 
(4) The Responsibility of States for Damage done in their Territories 
to the Person or Property of Foreigners; ` . 
(5) Piracy. 


Of these five questions, the Council took the view that only three should 
be dealt with at present, the question of diplomatic privileges and immuni- 
ties and that of piracy being left on one side. Neither of these two ques- 
tions, on which the conclusion of a universal agreement seems somewhat 
difficult at the present time, is important enough to warrant its insertion in 
the agenda of the proposed Conference. 

Your Sub-Committee was unanimous in concurring with this view, for it 
is essential to the success of the work in hand that the agenda of the First 
Codification Conference should not be unnecessarily overburdened. . 

The Sub-Committee was further in agreement with the Council’s sugges- 
tion as to the two particular questions which the Committee proposed should 
be governed by.a special procedure, viz.: (1) the question of the procedure 
of international conferences and procedure Zor the conclusion ‘and drafting 
of treaties; and ‘(2)} the question of the exploitation of the products of the sea. 

As regards the first question, the Sub-Committee is of opinion that the 
Assembly should ask the Council to instruct the Secretary-General to have 
the question investigated by his services. To this end, all available pre- 
cedents on the subject would be collected, the Governments being asked to 
give information as to their own practice, which they would no doubt be 
prepared to do; and research by and discussion with individual specialists in 
the various countries should be encouraged by giving s much publicity as 
may prove possible to the results of the enquiry. 

As to the second question, the Sub-Committee wholly concurs in. the: rec- 
ommendations of the Committee of Experts and of the Council. . There is 
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no doubt that marine fauna. is exposed to the risk of early extermination by 
exploitation which is opposed to economic principles. International pro- 
tection would fill a real need and at the same time meet the wish of all the 
Governments concerned. It would be well worth while to establish such 
protection by means of an international agreement framed by a conference 
of experts. At the same time, it is quite certain that, at the present stage, 
there can be no thought of immediately convening such a conference, and we 
must be content for the present to pave the way for it. For that purpose, it 
would be well to refer the question to the Economic Committee of the League 
for investigation, suggesting that it should seek the coöperation of the Inter- 
national Council at Copenhagen and of any other body particularly con- 
cerned in the matter. This done, the Economic Committee would report to 
the Council, indicating how far it was possible to convene a conference. In 
addition, the Assembly might pass a resolution urging that this investigation 
should be carried out as expeditiously as possible so that the meeting of the 
conference need not be too long delayed. 

It has been asked whether it would be possible to propose that further 
questions in addition to those mentioned bove might be added to the 
program of the First Codification Conference. What will be said below 
regarding the necessity of careful and methodical preparation for the Confer- 
ence will show how difficult it would be to alow such a possibility. At the 
Conference no right of initiative can be admitted. It will not even be 
possible for new questions to be put on the program during the preparatory 
work. To do so would disorganize the whole scheme. Exercise of such an 
initiative can only be conceived in the form of submitting to preliminary 
enquiry new questions the examination of which would be reserved for a 
subsequent conference. 


Il. Tew Fist CODIFICATION CONFERENCE 


As the number of subjects now ripe for codification is limited to the three 
questions already stated, your Sub-Committee, following the example of the 
Committee of Experts and the Council, debated whether these questions 
ought to be dealt with separately at several ccnferences, or simultaneously at 
a single conference, which might be subdivided into different sections. It 
was of the unanimous opinion that the second alternative was, for more than 
one reason, the better. Not only did it present the advantage of a great 
saving of time and money but it would also go further towards satisfying the 
interest taken by public opinion in the problem of codification. 

_ It should be observed, however, that, if it proved impossible for the Con- 
ference to finish its work within the space o? time which the Governments 
participating were able to Cevote to it, arrangements would have to be made 
to enable it to hold successive sessions at fixed intervals until it had com- 
pleted its program. 
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Tt remains to consider the date, place and manner of convocation of the 
Conference. 
ta) Daie of the Conference 

The date depends essentially on the preparation necessary for framing the 
agenda of the Conference, a matter which we shall discuss presently. It is, 
` =mpossible to foresee at all exactly how long this will take. All that can be 
said is that it is highly desirable that the preparatory work should be per- 
ormed as rapidly as possible so that the Corference may meet some time‘in 
1929. It is to be hoped that the work will have reached a sufficiently ad- 
vanced stage for the ninth session of the Assembly to fix the date for which 
she Conference can be summoned. 

“b) Place of the Conference 

For the place of the Conference, the Sub-Committee, in accordance with 
she suggestion made in the Committee, proposes The Hague. This choice is 
good for many reasons. 

The Hague, on account of its atmosphere of serenity, so precious to all who 
nave stayed there, is the ideal place for an assembly met to codperate in a 
difficult task, the success of which calls in a high dezree for calm and re- 
Aection; further, the First Codification Conference might rally more States 
if it met at The Hague than in any other towr; The Hague was the seat of the 
two Peace Conferences to the heritage of which the League of Nations may 
be said to have succeeded; to convene the First Codifieation Conference at 
The Hague would demonstrate the continuity of the effort—an effort today 
rendered more systematic by the good oifices of the League-—to invest inter- 
national law with a little more precision and stability; lastly, the choice of 
The Hague would be a compliment to the Netherlands Government, which, 
through its repeated initiatives in connection with the codification of inter- 
national public and private law, has never failed to render valuable service to 
the cause of international understanding. 

From the statements af the Netherlands representative at the Council, we 
may venture to hope that, if the Assembly accepts the proposed choice, the 
Netherlands Government would willingly accede to the Council’s request and 
extend its hospitality to the First Codification Conference. 
te) The method of Convocation of the Conference 

Your Sub-Committee is unanimously of opinion thas the convocation and 
preparation of the First Codification Conference should be left entirely to the 
League of Nations. When this point was discussed in the Committee, it 
was forcibly shown that any other course wouldjbe interpreted by a section 
of public opinion as a real blow to the prestige of the League. 


ITI. PREPARATION OF THE CONFERENCE 


Knowledge of the nature of the work to be undertaken, added to the 
experience gained from certain important conferences in the past, lead to.the 
conviction that, in order to ensure the success of the First Conference on 
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Codification, it is absolutely essential that the program and organization 
should be carefully and methodically prepared. This is all the more neces- 
sary as the coming Conference is to be the first of a long series of similar 
Conferences and will establish a tradition which, if it is to be fruitful, must be 
based on solid and unassailable foundations. 

The preparatory work will be specially heavy. It will demand from those 
who undertake it great sacrifices of time and considerable theoretical and 
practical knowledge. It must for this reason be entrusted to the Secretariat 
of the League assisted by a special organization. Your Sub-Committee is of 
opinion that this organization should be a Committee limited to five persons, 
possessed of a wide knowledge of internationel practice, legal precedents and 
scientific data relating to the problems to be resolved. They should be ap- 
pointed by the Council. 

This special organization must above all make use of the work of the 
Committee of Experts, taking into account at the same time the resolutions 
which have already been adopted or are in. process of being framed by such 
learned associations of international law as the Institute of International 
Law, the International Law Association and other similar bodies. Where 
necessary, it could apply directly to these bodies and request them to devote 
the work of their next session to the questions which will be dealt with by the 
First Conference on Codification. Lastly, in order to ensure the universality 
of international law, it should take into account the extensive and remarkable 
effort at codification made during recent years by the Pan-American Union. 

After this preliminary work, which would be in the nature of a general 
survey of the subjects to be dealt with, the Committee would have to under- 
take an enquiry, approaching the Governments of the States Members and 
non-Members through the Secretariat, according to the following plan: 

‘It would first of all draw up a schedule for each of the questions coming 
within the scope of the program of the Conference, indicating the various 
points which were suitable for being examined with a view to reaching 
agreement thereon. These points should be detailed as fully as possible so 
as to make them perfectly clear and facilitate the replies. The States would 
be invited to furnish information on each point from the following three 
points of view: 


(a) The state of their positive law, internal and international, with, 
as far as possible, circumstantial details as to the bibliography and 
jurisprudence; 

(6) Information derived from their own practice at home and abroad; 

(c) Their wishes as regards possible additions to the rules in force and 
the manner of making good present deficiencies in international law. 


In drawing up the schedules, the Committee should follow as far as pos- 
sible the precedent offered by the minute and methodical preparation for the 
London Naval Conference of 1908-09. 
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The schedules would then be sent through the Secretary-General to the 
different Governments, with an invitation to reply within a reasonable time, 
which might be fixed at six months. 

If, after examining the replies from the Governments, the Committee 
considered that it would be useful to make further enquiries of some of them, 
it would state in a fresh schedule the precise points upon which further 
particulars were desired. This schedule would again be sent to the Govern- 
ments concerned through the Secretary-General. 

At the end of its enquiry, the Committee would be in a position, after com- 
paring the information sent by the various Governments, to establish the 
points on which there was agreement or any degree of divergency, in respect 
of each aspect of the questions to be dealt wish. The ~esult of this compara- 
tive study of each single aspect should be embodied in a report, the conelu- 
sions of which might serve as detailed bases of discussion for the Conference. 

Tn his report to the Assembly in 1928, the Secretary-General should give 
full information concerning the progress made by the Committee. 

When the Committee’s work was finished and the bases of discussion for 
each item on the Conference’s program had been fixed, it would remain for 
the Council to decide the date of meeting and the form of the invitations. 

In your Sub-Committee’s opinion, the Council, in sending the invitations, 
should not confine itself merely to enclosing the reports and bases of dis- 
cussion prepared by the Preparatory Committee. The lessons taught by the 
experience of the Second Hague Conference and your Sub-Committee’s 
anxiety to ensure the complete success of the First Codification Conference 
lead it to think that the Council should also send the Governments invited to 
the Conference a draft set of regulations for the work, and that it would be 
highly desirable that, in this document, a number of general rules should be 
indicated with precision in order to make clear the spirit in which the work of 
the Conference would be conducted and also the scope of the decisions it 
would be called upon to take. 

Your Sub-Committee considers that these rules should include the four 
following: 


(a) Rule of Unanimous Vote or Majority 

Although it is desirable that the Conference’s decisions should be unani- 
mous, and every effort should be made to attain this result, it must be clearly 
understood that, where unanimity is impossible, the majority of the partici- 
pating States, if disposed to accept as among themselves a rule to which some 
other States are not prepared to consent, cannot be prevented from doing so 
by the mere opposition of the minority. 


(b) Rule of the Scope of the Engagements entered into 

In such matters as may lend themselves to this, it would be useful to pro- 
vide for the possibility of concluding two kinds of convention: a very com- 
prehensive convention on the general rules of the subject, likely to be ac- 
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cepted by all States; and a more restricted convention, which, while keeping 
within the framework of the other convention, would include special rules 
binding only upon such States as might be prepared to accept them. 


(c) Rule of the Flexibility of the Conventions 

As these agreements are meant to define and fix the law, it is not to be sup- 
posed that they could be concluded for limited periods or with the option of 
denunciation. They must be permanent. But, with the double object of 
facilitating their accaptance by all States and of making it possible to adapt 
the rules laid down to the changing needs of life, it would be desirable to 
provide an organized system of revision, such as follows: 

Any convention dvawn up by the Conference would be subject to revision 
after the expiration of an initial period of ten years if a request to that effect 
was received from a certain number of signatory States. In that case, it 
would be for the Council of the League to summon a conference at the earli- 
est possible opportunity to consider what amendments were to be made in 
the convention the revision of which had been demanded. 


(d) Rule of the Spirit of the Codification 

Codification of international law can be imagined in several forms. It 
might be a mere registration of the law in force. It might be something more 
if, instead of merely recording the rules already in existence, an attempt were 
made to adapt thera to practical needs. Lastly, it might-be an entirely 
original work designed tc make good the present deficiencies in the law or to 
replace the old rules by new. Although it is very difficult to lay down 
strictly beforehand in what spirit the work of the First Codification Confer- 
ence should be conducted, it can be stated that while, in order to lead to use- 
ful results, the Conference must refrain from making too many innovations, 
it cannot limit itself to the mere registration of the existing law. It must, as 
far as possible, adapt the rules to contemporary conditions of international 
life. It is in order to avoid any misunderstanding on this matter that the 
States which are to take part in the Conference should be apprised of the 
spirit in which the work of codification is to be undertaken. 


I¥. FUTURE or CODIFICATION 


It was proposed to the Committee that a permanent organization for codi- 
fication should be formed, by constituting a permanent legal committee and 
perhaps enlarging the Legal Section of the Secretariat. Your Sub-Commit- 
tee is unanimous in thinking that these plans are, to say the least, somewhat 
premature. The experience of the Preparatory Committee and the pro- 
posals which it may formulate next year should first be awaited. 

As regards the continuation of the work of the Committee of Experts, your 
Sub-Committee endorses the opinion expressed in M. Zaleski’s report, which 
represents the views of the Committee itself. The Committee should hold 
the session which it contemplates for the purpose of completing the work it 
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has already taken in hand, so soon as funds are’ available; but it would be 
premature to ask it at present to carry its enquiries further. It would be 
better to await the results of the work which it has already accomplished. 


V. CONCLUSION 


As conclusion to the above observations, your Sub-Committee proposes 
that you should adopt and submit to the Assembly the following draft res- 
dlution: $ alte 

(See resolution adopted by the Assembly September 27, 1927, printed 
supra, page 231.) 


T) Proposal by the Delegation of Paraguay for the Preparation of a Gen- 
eral and Comprehensive Plan of Codification of International Law 


REPORT SUBMITTED BY THE FIRST COMMITTEE TO THE 
ASSEMBLY 


Rapporteur: Dr. CABALLERO (Paraguay) 


The First Committee referred the proposal of the delegation of Paraguay to 
tke Sub-Committee which it had appointed to report on the various ques- 
ions arising out of the work of the Committee of Experts for the Progressive 
‘Dodification of International Law. The Sub-Committee consisted of M. 
Rou (Belgium), Sir Cecil Hurst (British Empire), M. Porrris (Greece), 
Dr. Livpure (Netherlands), Dr. CABALLERO (Paraguay), Count Rost- 
"worowskI (Poland), M. Guerrero (Salvador) and M. Lérerun (Sweden). 

The Sub-Committee adopted a report which was approved with slight 
modifications by the First. Committee on September 23, 1927. The First 
Sommittee submits this report to the Assembly and recommends the latter to 
adopt the resolution contained therein. 


REPORT OF THE SUB-COMMITTEE 
Rapporteur: Dr. CABALLERO (Paraguey) 


The First Committee has asked the Sub-Committee to present a report on 
she proposal submitted by the delegation of Paraguay at the plenary meeting 
of the Assembly on September 10, 1927, inviting the Council to entrust the 
Oommittee of Experts with the preparation of a general and comprehensive 
>lan of codification of international law, paying due rega7d, as far as possible, 
50 the work of codification which is being carried on in America. 

It is unnecessary to mention the considerations which “ed the delegation of 
Paraguay to submit this proposal, as they were explained in detail both in the 
Assembly and at the meeting of the First Committee on September 16, 1927. 

_ The proposal was referred to the Sub-Committee of the First Committee, 
“or consideration in the light of the results already obtained by the Committee 
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of Experts for the Progressive Codification of International Law, and bearing 
in mind the views and opinions expressed ky the First Committee. 

The Sub-Committee considers that the proposal of the delegation of 
Paraguay is of the highest interest for the attainment of unity and univer- 
sality i in international law. 

Tt is of opinion that it would be EET to consider the possibility of 
framing a general draft plan of codification, with special reference to nomen- 
clature, and the systematic classification of subjects, with a view to their 
progressive codification as and when they are considered sufficiently ripe. 

In carrying out this task, regard should be had, as far as possible, both 
from the scientific and prectical standpoints, to the advance of theory, to the 
work already accomplished by learned bodies and to the vast and remarkable 
efforts at codification which are being carrizd on in America. 

The task might be entrusted to a special Committee chosen by the Council; 
the members of this Committee snould not merely possess individually the 
required qualifications, but should also represent the main forms of civiliza- 
tion and the principal legal systems of the world. The Sub-Committee, 
however, considered that it would be premature to appoint any special organ 


- for the purpose at the present time. It is preferable to wait until the As- 


sembly is in a position to draw up the future program of work for the Com- 
mittee of Experts. It would be sufficient for the moment to invite the 
Committee of Experts to consider at its next session the conditions under 
which the problem mighs be investigated and to present a teport to the 
Council, which would communicate these suggestions to the Assembly. 

The Sub-Committee has accordingly the aonor to propose that the follow- 
ing draft resolution be submitted to the Assembly for its approval: 

(See resolution adopted by the Assembly September 27, 1927, printed 
supra, page 232.) 
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THE SIXTH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE! 


By Maxey O. Hupson 
Bemis Professor of International Law, Harvard Law Schoot 


The sixth year of the Permanent Court of International Justice has been 
busy and fruitful. The judges have been kept continuously at The Hague 
from the beginning of the twelfth (ordinary) session on June 15, 1927, to the 
end of the session on December 16, 1927. During the year the court has 
handed down four important-orders, four judgments, and one advisory 
opinion. The following countries have been involved in ceses or questions 
before the court during this period: Belgium, British Empire, China, Danzig, 
France, Germany, Greece, Italy, Poland, Roumania, Turkey. The extent 
to which the court has been resorted to in six years is the best proof that it is 
filling a need in the international life of our time. Whereas, in the course of 
its first six years, the Supreme Court of the United States handled but twelve 
cases, the Permanent Court of International Justice has now given eleven 
judgments and fourteen advisory opinions. Such a record seems to presage 
a useful réle for the court in the future. It has now become so embedded in 
the world’s treaty law that it would seem very difficult for the world ever 
again to be without it. In six years it has made significant contributions to 
our growing international jurisprudence, some of the most important of 
which have been mace during the last twelve months. 


CASE BETWEEN BELGIUM AND CHINA 


On November 25, 1926, an applicaticn was made to the court on behalf of 
the Belgian Government to give judgment “that the Government of the 
Chinese Republic is not entitled unilaterally to denounce” the treaty of 
November 2, 1865 between the two countries, and pending judgment to indi- 
cate “any provisional measures to be taken for the preservation of rights 
which may subsequently be recognized as belonging to Belgium or her na- 
tionals.” The treaty of November 2, 1865, was in force for six periods of ten 
years each, beginning with the exchange of ratifications on October 27, 1866, 
and the latest of these periods expired on October 27, 1926. Article 46 of 
the treaty? provided for the Belgian Government’s giving notice of a desire to 


1 Continuing the series of annual articles on the work of the court, begun in this Journau 
in January, 1923. 
2 The opinions are reported in 2 Dallas 402, 409, 415 and 419, and in 3 Dallas 1, 6, 17, 19, 
42, 54, 121, and 133. 
3 The text is to be founc in 56 British and Foreign State Papers, p. 667, and in 2 Maritime 
Customs, Treaties between China and Foreign States (2d ed.), p. 4. 
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modify six months before the end of each ten-year inserval, but no similar 
provision was made for modification on the initictive of the Chinese 
Government. However, on April 16, 1926, the Chinese Government notified 
the Belgian Government that it regarded the treaty as coming to an end on 
October 27, 1926. Efforts to conclude a modus vivend: failed, a presidential 
decree in China abrogated the treaty, and legislative measures were enacted 
in China on that basis. Both Belgium and China were signatories of the 
“Optional Clause” annexed to the Statute of the Permanent Court of Inter- 
national Justice, and on the basis of that clause the Belgian Government 
sought the judgment prayed for in its application, whether the Chinese Gov- 
ernment was present or absent. Various documents having been filed in 
support of the Belgian application, on December 17, 1926, the president of 
the court set the dates for the filing of the documents to constitute the writ- 
ten proceedings, as follows: January 5, 1927, for the arplicant’s case; March 
16, 1927, for the respondent’s counter-case; April 6, 1927, for the applicant’s 
reply; June 8, 1927, for the respondent’s rejoinder. On December 20, 1926, 
the president declined to exercise the power conferred by Article 57 of the re- 
vised Rules of Court to indicate any provisional measuzes to be taken, on the 
basis of the then existing situation. The Belgian case was filed on January 
4, 1927, a copy of the report of the Commission on Exterritoriality of 1926 
being attached to it. Previously, on December 14, 1926, the Belgian Gov- 
ernment had filed with the court a translation of an order addressed on No- 
vember 6, 1926, by the President of the Republic of China to the Chinese 
Minister for Foreign Affairs, which indicated thai the rights claimed under 
the treaty had been or were about to be violated in suzh a way that repara- 
tion could not readily be secured. 

With this situation before the court, on January 8, 1927, the president ex- 
ercised the power conferred by Article 57 of the Rules of Court, and made an 
order’ indicating provisionally that the protection granted by the presidential 
order os November 6, 1926, should include: (1) as regards nationals, (a) a 
right of a Belgian who may have lost his passport or have committed an 
offence to be conducted in safety to the nearest Belgian consulate, (b) effec- 
tive protection of Belgian missionaries, and in general protection of Belgians 
against insult or violence, and (c) continued enjoyment of certain privileges 
of extra-territoriality; (2) as regards property and shipping, protection 
against any sequestration or selzure not in accordance with international 
law; (8) as regards judicial safeguards, a right of Belgians and Belgian cor- 

‘porations to have their legal proceedings conducted in ike “modern” courts, 
according to the modern Chinese codes, with a right cf appeal and the assist- 
ance of advocates. All of these measures, except that as to judicial safe- 
guards, were predicated upon provisions in the treaty of November 2, 1865. 
The order was done in four copies, one of which was transmitted to the Coun- 


4 The “Optional Clause” is to be found in Publications of the Court, Series D, No. 1, p. 6. 
5 The three orders in this case are to be found in Publications of she Court, Series A, No. 8. 
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cil of the League of Nations. No provision was made respecting the protec- 
tion of Chinese nationals in Belgium, as it was noted in the order that “the 
situation secured by the Treaty to Chinese nationals resident in Belgium has 
undergone no modification.” 

On January 17, 1927, the Belgian Garani informed the registrar of 
the court that the two governments had agreed to re-open negotiations for 
the conclusion of a treaty abrogating that of 1865, and to facilitate these ne- 
gotiations the court was asked to extend the time allowed for the submission 
of a counter-case. Thereupon, on January 21, 1927, the president set May 
25, 1927, for the filing of the counter-case, June 15, 1927, for the filing of the 
reply, and August 17, 1927, for the filing of the rejoinder. On February 3, 
1927, the court was informed by the agents of the Belgian Government that 
the two Governments had agreed upon the application of a provisional régime 
for protecting Belgians in China, which added to that envisaged in the order 
of January 8, 1927, by providing that “the customs tariff at present applied 
to other countries will also be applied to merchandise imported into China 
from Belgium or exported from China to Belgium.” In view of this régime, 
the Belgian Government asked for a revocation of the order of January 8, 
1927, in accordance with what it stated to be the desire of the Chinese Gov- 
ernment. On February 15, 1927, therefore, the president of the court issued 
a new order declaring that the order of January 8, 1927, should cease to be 
operative. 

On May 2, 1927, the Belgian Government asked for a further extension of 
the dates set for the filing of the documents of the written proceedings, it 
having become apparent that the negotiations in progress would not lead to 
a definite result before the date then set for the filing of the Chinese counter- 
case. In this instance, the Belgian Government was acting in fulfillment of 
a promise made to the Chinese Government when the negotiations were be- 
gun. On May 10, 1927, the president extended to June 18, 1927, the time 
for the filing of the Chinese Government’s counter-case, reserving for the 
court itself a decision on the extension of other dates. On June 14, 1927, the 
Belgian Government made an additional request for the extension of the 
various dates. On June 18, 1927, the full court, acting in accordance with 
Article 33 of the Rules of Court, decided to fix the following dates for the 
written proceedings: for the counter-case, February 15, 1928; for the reply, 
April 1, 1928; for the rejoinder, May 15, 1928. ` There the matter now rests. 

Here, then, is an important example of the court’s usefulness. Ina serious 
situation between two governments, resort to the court has undoubtedly 
facilitated direct negotiations, just as in municipal law the filing of an action 
not infrequently serves as an aid to rapprochement between the parties to a 
dispute. Moreover, the indication of provisional measures, not wholly un- 
like a temporary injunction, may have contributed a stabilizing influence to 
the situation. Itis to be noted that the published records of the court con- 
tain no reference to any action taken by the Chinese Government which 
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would have constituted a recognition of the ecourt’s jurisdiction. Nor do 
they contain any authorized statement of the position of the Chinese Gov- 
ernment.6 It seems also worthy of note, as possibly establishing a precedent, 
that when the order of June 18, 1927, was handed down, the full court con- 
tained no national judge appointed in accordance with Article 31 of the 
court’s Statute to sit ad hoc. 


CASE CONCERNING THE FACTORY AT CHORZOW 


On February 7, 1927, the German Government filed with the registry of 
the court an application instituting proceedings against the Polish Govern- 
ment, with respect to reparations claimed to be due from the Polish Govern- 
ment to two German companies on account of the attitude adopted toward 
these firms when the Polish Government took possession of a nitrate factory 
at Chorzow on July 3, 1922. This attitude had been declared by the court 
isself, in a judgment’ handed down on May 25, 1926, to be not in conformity 
with the provisions of the Geneva convention concerning Upper Silesia, of 
May 15, 1922. The submissions of the German Government, as modified in 
iss case filed on March 2, 1927, were that (1) the Polish Government was 
bound to repair the injury to the two German companies, (2) by paying a 
compensation to one company of 75,920,000 reichsmarks, plus the present 
value of certain working capital which had been taken, and by paying a com- 
pensation to the other company of 20,179,000 reichsmarks; (3) that until 
June 30, 1931, no nitrated lime and no nitrate of ammonia should be exported 
to Germany, to the United States of America, to France or to Italy; (4) that 
a fixed method of payment of compensation should be determined, with 
allowance of interest at the rate of six per cent, and that the Polish Govern- 
ment was not entitled to any set-off or deduction. 

On April 14, 1927, the Polish Government filed with the registry of the 
court, a preliminary objection asking the court to declare that it had no juris- 
diction, and a preliminary counter-case. The German Government there- 
upon entered into communication with the Polish Government, seeking a 
r2ference to the court by mutual consent, observing that if the court had no 
’ jurisdiction under the Geneva convention of May 15, 1922, its jurisdiction 
could be founded on the German-Polish arbitration treaty initialled at, Lo- 
carno on October 16, 1925. No agreement having been reached,’ on June 1, 


€ On November 6, 1926, the Chinese Foreign Office (Waichiao Pu) published a statement 
and other official documents relative to the negotiations for the termination of the Sino- 
Belgian Treaty of November 2, 1865, which are reprinted in 11 Chinese Social and Political 
Science Review (Public Documents Supplement), pp. 1-60. 

On November 12, 1927, the Chinese Government formally abrogated the Sino-Spanish 
treaty of October 10, 1864, and the Waichiao Pu published a statement concerning the 
abrogation on the same day. See ‘‘The Week in China,” November 19, 1927. For the text 
oi the Sino-Spanish treaty, see 60 British and Foreign State Papers, p. 474. 

1 Publications of the Court, Series A, No. 7. See this JOURNAL, Vol. 21, pp. 26-29. 

8 The memoranda exchanged were transmitted to the registrar of the court. 
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1927, the German Government replied to the Polish objection to the court’s 
jurisdiction. At the public sittings of the court on June 22, 24 and 25, 1927, 
oral statements were made by Messrs. Lobolewski and Politis, agent and 
counsel of the Polish Government, and Kaufmann, agent of the German 
Government. \ 

The seizure of the nitrate factory at Chorzow had been the subject of liti- 
gation before a civil court at Kattowitz, and before the German-Polish Mixed 
Arbitral Tribunal at Paris, and it was one of the matters covered in the case 
brought before the Permanent Court of International Justice by the German 
application of May 15, 1925. At that time, the Polish Government had 
contested the jurisdiction of the court, which was established by a judgment 
given on August 25, 1925.2 Thereafter, the German Government filed an ad- 
ditional application, later joined to the original, and a judgment on the merits 
was handed down on May 25, 1926,” in which the court held that parts of the 
Polish law of expropriation of July 14, 1920, were incompatible with pro- 
visions of the Geneva convention between Germany and Poland, and that 
the attitude of the Polish Government toward both of the German compan- 
ies interested in the Chorzow factory was not in conformity with the pro- 
visions of the Geneva convention. But in the latter judgment, the court 
refused to say what attitude would have been in conformity with such pro- 
visons. This judgment was followed by attempts of the two governments to 
reach an amicable settlement of the claims of the two German companies. 
The negotiations continued from June 25, 1926, to February 8, 1927, without 
resulting in agreement. The German Government therefore instituted this 
proceeding. 

In the judgment given on July 26, 1927," the court held that no account was 
to be taken by the court of declarations, proposals or admissions made by 
the parties in the course of their unfruitful negotiations, and that the Ger- 
man submissions rested on Article 23 of the Geneva convention of May 15, 
1922, which provides (translation) :” 


(1) Should differences of opinion respecting the construction and 
application of Articles 6 to 22 arise between the German and Polish 
Governments, they shall be submitted to the Permanent Court of Inter- 
national Justice. 

(2) The jurisdiction of the German-Polish Mixed Arbitral Tribunal 
derived from the stipulations of the Treaty of Peace of Versailles shall 
not thereby be prejudiced. 


? Publications of the Court, Series A, No.6. See the writer’s comment in this JOURNAL, 
Vol. 21, pp. 15-19. 

10 Publications of the Court, Series A, No.7. See the writer’s comment in this J OURNAL, 
Vol. 21, pp. 26-29. 

u See Publications of the Court, Series A, No.9. Documents in the case are published in 
Publications of the Court, Series.C, No. 13-1. 

12 The text of the Geneva convention was published in 118 British and Foreign State 
Papers, pp. 365-579. It was previously published at Geneva in pamphlet form. 
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The Polish objection to the court’s jurisdiction was based upon the con- 
tentions that Article 23, paragraph 1 of the convention, does not contem- 
plate differences in regard to reparations claimed for violation of those 
articles, and that otherwise the private parties in interest should have had 
recourse to the special jurisdictions provided for in the convention itself. 
Replying to the first of these contentions, the court held that “differences 
relating to reparations, which may be due by reason of failure to apply a con- 
-vantion, are differences relating to its application.” Article 23, paragraph 
1, is a clause compromissoire which is not to be restrictively interpreted as 
excluding questions of pecuniary reparation. The difference between the 
nature of clauses compromissoires and the object of the classification of disputes 
iin general arbitration agreements, such as the Covenant of the League of 
Nations, makes it impossible to draw a conclusion from the terminology of 
the one class of provisions in respect of the other. “The decision whether 
-there has been a breach of an engagement involves no doubt a more impor- 
tant jurisdiction than a decision as to the nature or extent of reparation due 
for a breach of an international engagement” already established to exist. 
In a previous judgment, the court had observed that while application is a 
wider term than execution, “execution . . . isa form of application.” Ar- 
ticle 23 is to be interpreted with reference to the function to be attributed to 
at. Ifthe court were confined to recording that provisions of the convention 
were being improperly applied, without being able to protect the treaty rights 
-acfected, the natural object of the article would not be served. 

As to the second contention of the Polish Government, that the German 
companies should have had recourse to other jurisdictions established by the 
-Geneva convention, it was argued that one or the other or both the Upper 
Silesian Arbitral Tribunal and the German-Polish Arbitral Tribunal had 
jurisdiction. It was not argued that the Polish courts had jurisdiction. 
The court pointed out that in its sixth judgment, it had disposed of a con- 
‘tention that the two special tribunals had jurisdiction; but since only a de- 
claratory judgment as distinct from indemnity had been sought in that case, 
-the question called for fresh examination. The Polish Government relied on 
Article 5 of the Geneva convention, which provides (translation): 

The question whether and to what extent an indemnity for the sup- 
pression or diminution of vested rights must be paid by the State, will 
be directly decided by the Arbitral Tribunal upon the complaint of the 
interested Party. 

But it was held that this referred to a different part of the convention (Head 
If and not Head ITI). The provisions of the Geneva convention relating to 
the German-Polish Mixed Tribunal do not expressly contemplate acts of the 
knd for which the German Government claims an indemnity on behalf of the 
alspossessed companies, for these acts constitute special measures which fall 


_ In Judgment No. 5, in the case of the Mavrommatis Jerusalem Concessions. Publica- 
ions of the Court, Series A, No. 5, p. 47. 
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outside the normal operation of the relevant articles of the Geneva conven- 
tion. Moreover, the Polish Government had failed to comply with the pro- 
cedure prescribed by the Geneva convention, and therefore “cannot in this 
particular case require the interested Parties to look for redress of the injury 
sustained by them to the tribunals which might have been open to them if 
the Convention had been applied.” 

It was repeatedly argued that in case of doubt the court should decline 
jurisdiction. To this it was answered that as the court’s jurisdiction is al- 
ways limited, it would be exercised only when “the force of the arguments 
militating in favor of it is preponderant.” The court feels itself bound to 
find an expressed intention of the parties to confer jurisdiction. In this 
case, the intention was convincingly demonstrated. Hence, the court 
affirmed its jurisdiction and reserved the suit for judgment on the merits. 
The questions raised as to enjoining Poland’s exportation and allowing Po- 
land a set-off, belong to the merits of the suit. Poland’s plea to the jurisdic- 
tion was therefore dismissed, the suit was reserved for judgment on the 
merits, and the president was instructed to fix the times for the deposit of 
the counter-case, reply and rejoinder. 

Three of thirteen judges dissented from these conclusions, and M. Ehr- 
lich, the Polish national judge, delivered a separate opinion in which he found 
that reparation was due to the German companies, that within the meaning 
of Article 23 no “ divergence of opinion” existed, and therefore that the court 
had no jurisdiction. Moreover, he was of opinion that jurisdiction to enter- 
tain the first of the German submissions did not entail jurisdiction to enter- 
tain the second, third and fourth of them. “In international law jurisdic- 
tion to decide, in principle, that a violation of an international engagement 
has taken place and that, consequently, reparation is due, is distinct from 
jurisdiction to determine the nature and extent of reparation in general and 
the amount of a pecuniary indemnity in particular.” Nor had the parties 
indicated any intention to confer such larger jurisdiction. Interpretation 
and application are not broad enough terms to cover questions relating to the 
nature and extent of reparation due. Light as to the intention of the parties 
was to be found in a contemporanea expositio to be gathered from their acts 
which preceded, accompanied and followed the making of the Geneva con- 
vention; and M. Ehrlich referred to the failure of the two governments to 
include in the Geneva convention the more explicit language about compen- 
sation to be found in an almost contemporary convention concluded by the 
two governments on April 21, 1921.“ It appeared to him, also, that the 
German Government had given indication, in filing the original suit relating 
to Upper Silesian interests in 1925, that it “was not convinced of the undeni- 
able correctness of the interpretation” established by the court. 

This judgment does not mark the end of the long controversy which had 
previously been the subject of two judgments of the court. It is significant, 

u 12 League of Nations Treaty Series, p. 26. 
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however, for its contribution to the cumulating law as to the interpretation 
o: treaties, the meaning of clauses compromissoires, and the method of seeking 
reparation for treaty violations. The German Government has since re- 
quested an authoritative interpretation of the judgment.® 


THE “LOTUS” CASE 


No case which has yet arisen before the court has evoked more general in- 
terest for its importance to our substantive international law, than that of 
the S.S. Lotus, in which judgment was given on September 7, 1927." All of 
the eleven judges satin the case, as well as a Turkish national judge, Feiza 
Daim Bey. 

On October 12, 1926, at Geneva, representatives of the French and Turk- 
ish Republics signed a special agreement for submitting to the court two 
questions, as follows: 

(1) Has Turkey, contrary to Article 15 of the Convention of Lausanne 
of July 24, 1923, respecting conditions of residence and business and 
jurisdiction, acted in conflict with the principles of international law— 
and if so, what principles—by instituting, following the collision which 
occurred on August 2, 1926, on the high seas between the French steamer 
Lotus and the Turkish steamer Boz-Kourt and upon the arrival of the 
French steamer at Constantinople—as well as against the captain of the 
Turkish steamship—joint criminal proceedings in pursuance of Turkish 
law against M. Demons, officer of the watch on board the Lotus at the 
time of the collision, in consequence of the loss of the Boz-Kourt having 
involved the death of eight Turkish sailors and passengers? 

(2) Should the reply be in the affirmative, what pecuniary reparation 
is due to M. Demons, provided, according to the principles of inter- 
national law, reparation should be made in similar cases? 


This agreement was filed with the registry of the court on January 4, 1927.” 
Turkey is not a signatory of the Protocol of Signature of the Court, and on 
January 24, 1927, its representative filed the necessary declaration in ac- 
cordance with Article 35, paragraph 2, of the Rules of Court, accepting the 
court’s jurisdiction for the dispute. Proposals were made by the parties 
upon which the president of the court fixed March 1, 1927, for the filing by 
each party of a case, and May 24, 1927, for the filing by each party of a 
counter-case. The parties expressed a wish that there should be no formal 
replies. The cases and counter-cases were duly filed, and on August 2, 3, 6, 
8 9, and 10, 1927, oral pleadings, reply and rejoinder were submitted by the 
agents, M. Basdevant for the French Republic, and Mahmout Essat Bey, 
Minister of Justice, for the Turkish Republic. The Turkish agents also sub- 
mitted to the court legal opinions given by Professor Diena of the University 


15 See post, p. 21. 

38 Publications of the Court, Series A, No. 10. 

17 The ratifications were not exchanged until December 27, 1926. 
18 See Court Document, Distr. 943, 1927. 
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of Pavia, Professor Fedozzi of the University of Genoa, and Professor Mer- 
cier of the University of Lausanne. 

The French case sought judgment that under a convention respecting con- 
ditions of residence and business and jurisdiction signed at Lausanne, on 
July 24, 1923, and under the principles of international law, only the French 
courts had jurisdiction to entertain criminal proceedings against the officer 
of the watch of a French ship which had collided on the high seas with a 
Turkish ship, hence that the Turkish judicial authorities were wrong in tak- 
ing jurisdiction, and that the Turkish Government should pay to the French 
Government an indemnity of 6,000 Turkish pounds for the injury suffered by 
M. Demons. The Turkish case asked judgment in favor of the jurisdiction 
of the Turkish courts. The French position was more fully elaborated in the 
French counter-case, as follows: France had rejected at Lausanne a Turkish 
proposal looking toward giving to Turkish courts jurisdiction of certain 
crimes committed abroad, and the Lausanne convention should be interpreted 
to exclude it; by international law, a state cannot take jurisdiction of a crime 
committed abroad because the victim is its citizen; the principle of free- 
dom of the seas makes acts done on a vessel on the high seas cognizable only 
by the courts of the state of the vessel’s flag, and this is true particularly in 
collision cases; international law lends no support to a claim to extend juris- 
diction on the ground of a “connexity”’ of offenses. The French agent also 
placed on record a reservation as to any consequences of the judgment as 
regards matters not submitted to the court. The Turkish position was 
similarly elaborated: the Lausanne convention places no restriction on the 
jurisdiction of Turkish courts except the principles of international law; the 
provisions of the Turkish Penal Code are borrowed from the Italian Penal 
Code; a vessel on the high seas forms part of the national territory, and the 
offense in question was committed on a Turkish vessel; the case involves 
“connected” offenses for which provisions in the Turkish code of criminal 
procedure, borrowed from the French code of criminal procedure, prescribe 
joint prosecution; no principle of international criminal law exists to debar 
Turkey’s exercise of jurisdiction, and therefore no indemnity can be due. 

The facts of the case were that on August 2, 1926, a collision occurred be- 
tween the French mail steamer Lotus, bound for Constantinople, and the 
Turkish collier Boz-Kourt. The latter was cut in two and sank, and eight 
Turkish nationals on board perished. The place of collision, between five 
and six nautical miles north of Cape Sigri (Mitylene), was admitted to be on 
the high seas. After aiding in the rescue of ten persons, the Lotus arrived at 
Constantinople on August 3. Thereafter, on August 5, M. Demons, officer 
of the watch on board the Lotus, and Hassan Bey, captain of the Boz-Kourt 
(who had been saved), were arrested, a charge of manslaughter being made by 
the public prosecutor of Stamboul on the complaint of the families of victims 
of the collision. The two officers were prosecuted jointly and simulta- 
neously. Ata hearing on August 28, the Turkish court overruled M. Dem- 
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ons’ objection to its jurisdiction, and on September 13, he was released on 
‘bail. On September 15, the! Turkish court gave judgment, sentencing M. 
Demons to eighty days’ imprisonment and a fine of 22 Turkish pounds, the 
panalty being less severe than that to which Hassan Bey was sentenced. 
The judgment was appealed from by the public prosecutor, and its execution 
-was suspended. A committee of Turkish jurists which studied the problem 
-2 jurisdiction reported that the jurisdiction of the Turkish courts was clear, 
‘both according to the laws of Turkey and according to international law. 
But the protests of the French Government led to negotiations at Geneva, 
which resulted in the special agreement of October 12, 1926. 

The court first defined the effect of the special agreement, which was 
the measure of its competence. The question for decision was whether 
the Turkish courts had criminal jurisdiction, the prosecution being for 
involuntary manslaughter. The proceedings against the two officers were 
regarded as a single prosecution. Jurisdiction was claimed (perhaps not 
solely) on the basis of Article 6 of the new Penal Code of Turkey, which pro- 
-v.des that any foreigner who commits an offense abroad to the prejudice of 
‘Turkey or of a Turkish subject, for which offense Turkish law provides a 
acinimum penalty of one year’s imprisonment, shall be punished in accord- 
ance with the Turkish Penal Code, provided he is arrested in Turkey. But 
the question before the court was more general than the application of any 
single part of Turkish law—do the principles of international law forbid 
“‘Turkey’s instituting criminal proceedings against M. Demons under Turkish 
Jaw? 

The court then analyzed Article 15 of the Lausanne convention of July 24, 
1923, which provides:!® 


Subject to the provisions of Article 16 [which relates to personal 
status], all questions of jurisdiction shall as between Turkey and the 
other contracting Powers, be decided in accordance with the principles 
of international law. 


It was the French contention that the expression “ principles of international 
law” as used in this convention should be interpreted in the light’of the ar- 
ticle’s evolution. The court held “that there is no occasion to have regard 
to preparatory work if the text of a convention is sufficiently clear in itself,” 
and that the expression here could only mean “international law as it is ap- 
pied between all nations belonging to the community of states.” Such 
interpretation is re-enforced by the facts that the parties to the convention 
had expressed a desire to effect a settlement in accordance “with modern 
international law,” and that the convention effected an abolition of the 
zepitulations. 

The two parties divided on a question of principle. The French conten- 
tion was that some “title to jurisdiction recognized by international law” 


19 28 League of Nations Treaty Series, pp. 151, 163. 
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should be pointed out in favor of Turkey; the Turkish contention was that 
Article 15 of the Lausanne convention allowed Turkey to take jurisdiction 
unless some principle of international law could be shown to the contrary. 
Acceptance of this latter view led the court to make the following pronounce- 
ment on the “nature and existing conditions of international law:’’” 
International law governs relations between independent States. 
The rules of law binding upon States therefore emanate from their own 
free will as expressed in conventions or by usages generally accepted as 
expressing principles of law and established in order to regulate the 
relations between these co-existing independent communities or with 
a view to the achievement of common aims. Restrictions upon the ` 
independence of States cannot therefore be presumed. 
Nor does criminal differ from civil jurisdiction in this respect. Many states 
take cognizance of offenses committed abroad; “the territoriality of criminal 
law, therefore, is not an absolute principle of international law and by no 
means coincides with territorial sovereignty.” The form of the question re- 
quires the court to say whether any existing rule of international law limits 
the freedom of states to extend the criminal jurisdiction of their courts to a 
situation uniting the circumstances of the present case. 

No rule of international-law forbids Turkey to take into consideration the 
fact that the offense produced its effects on a Turkish vessel “and conse- 
quently in a place assimilated to Turkish territory in which the application 
of Turkish criminal law cannot be challenged.” Hence, the prosecution here 
may be “justified from the point of view of the so-called territorial princi- 
ple. In reply to a suggestion that the offense of manslaughter cannot be 
localized at the spot where the mortal effect is felt, the court pointed out that 
“effect is a factor of outstanding importance in offenses such as man- 
slaughter.” To the French contention that “the state whose flag is flown 
has exclusive jurisdiction over everything which occurs on board a merchant 
ship on the high seas,” it was answered that “a ship is placed in the same 
position as national territory.” No rule of customary international law was _ 
shown which establishes the exclusive jurisdiction of the flag state. In the 
case of the Costa Rica Packet,” which was cited, the prauw on which the alleged 
depredations occurred was adrift without a flag or crew. Nor does exclusive 
jurisdiction prevail specially in collision cases; decisions of international tri- 
bunals are lacking, and the decisions of municipal courts are at variance. 
The French agent cited the Ortigia-Oncle Joseph case” before a court at 
Aix, and the Franconia case”? before the British Court for Crown Cases Re- 
served; but against these were cited the Ortigza-Oncle Joseph case* before 


20 Publications of the Court, Series A, No. 10, p. 18. 

215 Moore, International Arbitrations, p. 4948. A good summary of this case has been 
published in 1 Pitt Cobbett, Cases on International Law (4th ed.), p. 279. 

22 (1885) 12 Journal du Droit International Privé (Clunet), p. 286. 

33 Regina v. Keyn (1876), L. R. 2 Ex. Div. 63. 

24 (1882) 12 Journal-du Droit International Privé (Clunet), p. 287. 
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the Italian courts, and the Ekbatana-West Hinder case” before a Belgian 
court. The court observed that “as municipal jurisprudence is thus divided, 
i; is hardly possible to see in it an indication of the existence of the restrictive 
rule of international law” for which the French agent contended. More- 
cver, the court was influenced by the fact that it does not appear that states 
concerned have objected to criminal proceedings in collision cases before the 
courts of a country other than that of the flag. As to the Franconia case, that 
view of the localization of an offense has been abandoned in two more recent 
English cases.2° The conclusion was clear that “there is no rule of interna- 
` tional law in regard to collision cases to the effect that criminal proceedings 
are exclusively within the jurisdiction of the state whose flag is flown.”2’ It 
is a case of concurrent jurisdiction. 

_Nor did the court confine itself to a consideration of the arguments put 
forward. It “included in its researches all precedents, teachings and facts 
to which it had access.” On this basis, it gave a negative answer to the first 
question before it, and hence it became unnecessary to answer the second 
question. But the twelve judges being equally divided, this judgment was 
reached by the president’s casting vote.*8 Judges Loder, Weiss, Finlay, Ny- 
bolm and Altamira delivered separate dissenting opinions, and Judge Moore, 
dissenting only on the connection of the criminal proceedings with Article 6 
of the Turkish Penal Code, also delivered a dissenting opinion. 

Judge Loder thought that while a state may punish its own nationals for 
czimes committed abroad, its criminal law cannot extend to offenses com- 
mitted by a foreigner in foreign territory. He insisted on localizing the 
offense in this case, and distinguished it from cases where an effect is inten- 
tionally produced in a territory other than that of the actor’s presence. He 
denied the existence of any ‘“connexity.” Judge Weiss thought that the 
Turkish contention rested on a search for sources of international law where 
they do not exist. An “accumulation of opinions” and a “sum total of 
judgments” are only methods of discovering, but the real source of interna- 
tional law is the consensus omnium. He referred to correspondence in the 
Cutting Case,” and to the treaty of Montevideo of January 23, 1889, as sup- 
porting the exclusive jurisdiction of the territorial state. He localized the 
o-fense at the place where the actor was at the time, and he found “ connex- 
ity” to be important in municipal law only. Both the principle of territorial 
sovereignty and that of the freedom of the seas led him to a conclusion differ- 
ent from that of the majority. Lord Finlay did not take the court’s view of 

% (1914) 41 Journal du Droit International Privé (Clunet), p. 1827. 

2 The court cited Regina v. Nillins (1884), 53 L. J. 157; and Rex v. Godfrey [1923], 1 K. B. 
24. Cf. The Fagernes [1927], Probate, 311. 

27 Publications of the Court, Series A, No. 10, p. 30. 

28 In accordance with Article 55 of the court’s statute. 

29 U, S. Foreign Relations, 1886, pp. 691 F. See also, the report of John Bassett Moore on 
Extraterritorial Crime and the Cutting Case, U. S. Foreign Relations, 1887, pp. 757-844; 
Scott, Cases on International Law (1922), pp. 387 f. 
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the. question before it. He thought that “the compromis cannot, with any 
fairness, be read so as to require France to produce some definite rule forbid- 
ding what was done by Turkey;” instead, “the question is whether the prin- 
ciples of international law authorize what Turkey did.” He thought that 
“jurisdiction over crimes committed on a ship at sea is not of a territorial 
nature,” but depends on the law which is applied to ships “for convenience 
and by common consent.” That law gave exclusive jurisdiction to the French 
courts in this case, and Turkey was limited in her protection of her nationals 
to bringing pressure to have M. Demons brought to justice before French 
courts. Judge Nyholm thought the present case one of “actual infringe- 
ment of the principle of territoriality.” He pointed out that Turkey had 
failed to produce evidence “calculated to establish precisely where death oc- 
curred.” He could find no established exception to the territorial principle 
which would provide legal sanction for Turkey’s exercise of jurisdiction. 
“Turkey’s action in this case is not at the present time justified in law, on 
the other hand it cannot be regarded as aggressive from a moral point of 
view.” 

Judge Moore concurred in the main conclusion of the court in an opinion 
which for clarity of statement of fundamental principles and for analysis of 
decided cases is unsurpassed in all of the court’s jurisprudence. His dis- 
cussion of the law of piracy deserves to go down asa classic. Judge Moore 
repudiated the distinction between murder and manslaughter in connection 
with jurisdictional questions, as “obsolete and obviously fallacious.” He 
thought that the Franconia case did not represent English law, and that 
the case of the Costa Rica Packet was valueless as support of the claim to 
exclusive jurisdiction. He dissented from the view that the question of the 
international validity of Article 6 of the Turkish Penal Code was not before 
the court under the terms of the compromis. Without disputing “the right 
of a State to subject its citizens abroad to the operation of its own penal 
laws,” he denied that a state “may punish foreigners for alleged violations, 
even in their own country, of laws to which they were not subject.” There- 

. fore, the criminal proceedings in this case, so far as they rested on Article 6 
of the Turkish Penal Code, were in conflict with the principles, (1) that a 
state’s jurisdiction over the national territory is exclusive, (2) that foreigners 
in a country are subject to the local law, and (3) that a state cannot right- 
fully assume to punish foreigners for alleged infractions of laws to which 

` they were not subject at the time of the alleged offense. 

Judge Altamira based his dissent on cases of protest against the exercise 
of jurisdiction by a state other than that of the nationality of the defendant 
or of the flag under which he sailed, and on cases in which states have recog- 
nized the prior claim of the jurisdiction of the flag of another state. In 
addition to citing ten cases of the two classes, he set forth a table of munic- 
ipal legislation concerning jurisdiction over foreigners for offenses com- 
mitted abroad. He insisted on the principle of territoriality to which 
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exceptions can be established only by common consent, and on the respect 
due to the rights of the individual. “International law in order to be real 
zaw must not be in contradiction with the fundamental principles of the 
‘egal order, one of which necessarily is the rights of men taken as a whole.” 
At the time of the announcement of the judgment of the court, it was 
widely commented that all the judges who came from maritime countries 
nad dissented. This was not the case, however, for the judges of Italian 
and Japanese nationality were in the majority, and in the minority were the 
judges of Brazilian and Cuban nationality from countries where maritime 
interests are very important. The division is more properly explained on 
the basis of different conceptions as to the importance of the principle of 
the territoriality in international law. If it prevents the judgment from 
setting at rest the controversy over the question of principle, still the judg- 
ment represents a very notable contribution to our law of jurisdiction. 


RE-ADAPTATION OF THE MAVROMMATIS JERUSALEM CONCESSIONS 


On May 28, 1927, the Greek Minister at The Hague filed with the registry 
of the court an application instituting proceedings on behalf of the Govern- 
ment of the Greek Republic against the Government of His Britannic 
Majesty in Great Britain (in its capacity as Mandatory for Palestine), 
and seeking judgment that by its course in connection with the re-adaptation 
of the Mavrommatis Jerusalem Concessions, which had been prescribed 
by the court, the British Government had not complied with the terms 
of the court’s judgment, had violated its international obligations, had 
done irreparable injury to M. Mavrommatis, and is consequently bound to 
make reparation estimated at £217,000, with interest at 6 per cent. This 
application was duly communicated to the British Government on May 28, 
1927. On June 4, 1927, the Greek case was filed with the court, formulat- 
ing the Greek submissions. On August 9, 1927, the British Government 
filed with the registry of the court a preliminary objection to the court’s 
jurisdiction, asking that the Greek claim be dismissed. The Greek Gov- 
ernment was then invited to submit its reply by August 26, 1927, and it 
requested that the British objection be dismissed and that the case be 
reserved for judgment on the merits. On September 8, 9, and 10, 1927, oral 
statements were made to the court by Sir Douglas Hogg, His Britannic 
Majesty’s Attorney General, and by Professor Gidel and Mr. Purchase as 
counsel for the Greek Government. The judgment of the court was given 
on October 10, 1927.8! 

The Mavrommatis Jerusalem Concessions had been considered by the 
court on two previous occasions. On August 30, 1924, a judgment # 
affirmed the court’s jurisdiction, and on March 25, 1925, a second judg- 

30 In Judgment No. 5, Publications of the Court, Series A, No. 5, p. 50. 


81 Publications of the Court, Series A, No. 11. 
2 Judgment No. 2. For the writer’s comment, see this Journan, Vol. XIX, pp. 48-52. 
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ment * on the merits established the validity of the concessions and the 
right of the concessionaire to have them put into conformity with the new 
economic conditions prevailing in Palestine. Following this second judg- 
ment, the two governments entered into negotiations which resulted in the 
signing of new contracts by M. Mavrommatis and the Palestine Govern- 
ment on February 25, and 26, 1926, by which the agreements of 1914 were 
cancelled. Even before they were signed, Mavrommatis assigned his 
rights under the new contracts to a trustee for a company to be formed, but 
this assignment was objected to by the local British officials and was later 
“determined.” The assignee had submitted plans, which Mavrommatis 
afterward adopted, and which were approved after some periods of delay. 
Damages were claimed for this delay. On January 17, 1927, the Greek 
Legation at London intervened on behalf of Mavrommatis, and when the 
intervention had proved unfruitful this application was filed. 

The Greek submissions were (1) that the delay was a violation of the 
international obligations of the Mandatory under Article 11 of the mandate; 
(2) that Mavrommatis had unjustly suffered damag2 because of the delays 
and the hostility of British authorities; (8) and that the British Government 
is bound to make reparation, estimated at £217,000, with interest at the 
rate of 6 per cent. The British objections were: (1) that the court had no 
jurisdiction to decide as to its compliance with the previous judgment (but 
this point was later dropped by the British Government); (2) that under 
Article 11 of the mandate, the court’s jurisdiction extends only to a breach 
of the Mandatory’s international obligations resulting from the manner of 
the exercise by the Palestine Administration of its power to provide for 
public ownership or control of natural resources o? public works, and in 
this case there has been no exercise of that power; (8) that the protocol of 
Lausanne conferred no jurisdiction on the court, with respect to an alleged 
violation, and alternatively that Mavrommatis had failed to exhaust his 
remedies before English or Palestinian courts. 

The court first pointed out that jurisdiction in this case, which depends 
on later facts, does not flow from the jurisdiction established by the judg- 
ment of August 30, 1924. Yet the previous construction of Articles 11 and 
26 of the mandate must be taken into account. The court’s jurisdiction 
under Article 26 of the mandate does not extend to the protocol of Lausanne 
except in relation to Article 11 of the mandate. Ths court has to ascertain 
whether the facts alleged in support of the Greek claim constitute an exercise 
of the “full power for . . . public control” under Article 11. Delay in 
approving plans, not legally justifiable, would not constitute an exercise of 
the power. The alleged “hostility” amounts at most to a violation only 
of the 1926 contracts. It was not contended here that any of the Ruten- 
. berg concessions infringed Mavrommatis’ rights. Hence, the court finds 
that the second British objection is well-founded, and a consideration of the 

a Judgment No. 5. For the writer’s comment, see this JOURNAL, Vol. XX, pp. 5-9. 
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shird objection is therefore unnecessary. By a vote of seven to four, the 

zourt decided to uphold the preliminary objection denying the court’s 

urisdiction. Excluding the instance in which the court refused to give an 

advisory opinion concerning the Eastern Carelian question, this is the first 
‘aime that the court has refused to take jurisdiction. 

Judge Nyholm, dissenting, gave wider scope to the provision in Article 
26 of the mandate for the court’s jurisdiction. He thought the present case 
< mere continuation of the former one; but if independent, then identical 
vith the former one. Judge Altamira analyzed the terms of Article 11 and 
-hə course of action of Palestinian authorities due to the existence of the 
Rutenberg concessions, and concluded that the situation was identical with 
“hat which had existed in 1924. He was of opinion that the case should be 
zeserved for judgment on the merits. M. Caloyanni, Greek national judge, 
ewelt upon the special nature of the mandate and the Mandatory’s “special 
mission of tutorship,” which render it impossible to “assimilate the Pales- 
fane Administration to an ordinary administration.” Hence all its positive 
écts are acts of “public control,” with reference to which the Mandatory 
Las special international obligations. There was an incompatibility be- 
tween the Rutenberg and the Mavrommatis concessions, and the latter are 
enzitled to protection by reason of the international obligations accepted 
cnder the Lausanne protocol (XII). The new concessions are a continuation 
cf the old contracts, the mandatory has not re-adapted the concessions as 
5 was bound to do, and the court should take jurisdiction. 


COMPETENCE OF THE EUROPEAN COMMISSION OF THE DANUBE 


Dn September 18, 1926, representatives of France, Great Britain, Italy 
end Roumania, signed an agreement (arrangement) at Geneva, requesting 
@he Council of the League of Nations to ask the court for an advisory opinion 
cn three questions, as follows: 


(1) Under the law at present in force, has the European Commission 
of the Danube the same powers on the maritime sector of the Danube 
from Galatz to Braila as on the sector below Galatz? If it has not the 
same powers, does it possess powers of any kind? Itf’so, what are these 
powers? How far upstream do they extend? 

(2) Should the European Commission of the Danube possess either 
the same powers on the Galatz-Braila sector as on the sector below 
Galatz, or certain powers, do those powers extend over one or more 
zones, territorially defined and corresponding to all or part of the 
navigable channel to the exclusion of other zones territorially defined, 
and corresponding to harbor zones subject to the exclusive competence 
of the Roumanian authorities? If so, according to what criteria shall. 


æ Judge Pesséa, who had taken part in the consideration of the case and had reached the 
e@onelusion that the court had jurisdiction, left The Hague before the judgment was put into 


fhal form. 
æ Court Document, Distr. 929, 1926. 
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the line of demarcation be fixed as between <erritorial zones placed 
under the competence of the European Commission and zones placed 
under the competence of the Roumanian authorities? If the contrary 
is the case, on what non-territorial basis is the exact dividing line be- 
tween the respective competences.of the European Commission of the 
Danube and of the Roumanian authorities to be fixed? 

(8) Should the reply given to (1) be to the efect that the European 
Commission either has no powers in the Galatz-Braila sector, or has not 
in that sector the same powers as in the sector below Galatz, at what 
eee point shall the line of demarcation between the two régimes be 

xe 


At its forty-fourth session, on December 9, 1926, the Council voted to 
ask the court to give an advisory opinion on these questions,** and its formal 
request was communicated to the court by the Se2retary-General on De- 
cember 18, 1926. The four governments concerned in the answers to these 
questions were invited to submit memorials, under Article 73 of the Rules of 
Court, and on April 12, 1927, memorials were presented on behalf of the 
British, French and Roumanian Governments. Various extensions of the 
time for presentation of replies were made, and replies were presented on 
behalf of the same three governments. 

The dispute about the jurisdiction of the European Commission of the 
Danube is of long standing and numerous efforts have been made since the 
War to settle it.” In 1922, an enquiry was conducted by the executive 
committee of the European Commission of the Danube, but efforts to arrive 
at a modus vivendi at that time proved fruitless, In 1924, initiative was 
taken by the British Government, which brought the dispute before the 
Advisory and Technical Committee for Communications and Transit of 
the League of Nations. It was contended by the British Government that 
the treaty of London of March 10, 1883,8 had extended the jurisdiction 
of the European Commission from Galatz to Braila, and that although 
Roumania had refused to accede to that treaty, an intérmittent control over 
the Galatz-Braila section had been exercised by the commission until after 
the War. The Advisory and Technical Committee set up a special com- 
mittee to conduct an enquiry and make a report; the enquiry was conducted 
during meetings at Geneva, on February 18, 1925, and March 30 to April 2, 
1925, as well as in the course of a visit to the Danube itself, and the report 
of July 2, 1925, contains an exhaustive discussion of both the relevant 
texts and the practise under them, concluding with a series of conciliation 
proposals. The report of the special committee came before the Advisory 


3 League of Nations Official Journal, 1927, p. 150. 

37 The recent history of the dispute is set forth in the report of the special committee on 
the question of the jurisdiction of the European Commission cf the Danube, set up by the 
Advisory and Technical Committee for Communications ani Transit of the League of 
Nations, of July 2, 1925. See League of Nations Document, C. C. T./C. D./8. For the 
text of the Statute of the Danube, see 26 League of Nations Treaty Series, p. 174. 

38 74 British and Foreign State Papers, p 20. 
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znd Technical Committee for Communications and Transit in July, 1925. 
“hat committee expressed the opinion that “the jurisdiction of the European 
Sommission of the Danube extends from Galatz to above Braila under the 
zme conditions as from the sea to Galatz,” but it suggested further negotia- 
tons with a view to a partial revision of the Statute of the Danube. To this 
snd meetings were held between the members of the special committee and 
tne members of the European Commission, but no agreement resulted, and 
tae representatives of France, Great Britain, ey and Roumania decided to 
Iek the court’s advisory opinion. 
The questions before the court were sented at public sessions held on 
Sectober 6-8, and 10-13, 1927, by Attorney General Sir Douglas Hogg, on 
zehalf of Great Britain, by Professor Basdevant, on behalf of France, by M. 
Eossetti, on behalf of Italy, and by M. Contzesco, Professor de Visscher, M. 
Folitis and M. Millerand, on behalf of Roumania. The opinion was read at 
= publie session of the court, on December 8, 1927. 

In answering the first question submitted, the court underlined the ex- 
cression, “under the law at present in force.” It referred first to the De- 
=nitive Statute of the Danube, which was signed on July 23, 1921, and which 
zecame effective on October 1, 1922. Under this statute, the jurisdiction of 
sae European Commission covers the “maritime Danube” and extends 
‘under the same conditions as before and without any modification of its 
existing limits,” to the point at which the jurisdiction of the International 
Commission over the “fluvial Danube” begins; and the latter’s jurisdiction 
is said to extend over the part of the river between Ulm and Braila. It was 
contended that the old difference of views as to the Treaty of London of 1883, 
te which Roumania was not a party but which purported to extend the 
yar-sdiction of the European Commission from Galatz to Braila, was per- 
petuated by the Definitive Statute. But the court denied this, holding that 
wae expression ‘‘under the same conditions as before and without any modi- 
ation of its existing limits,” referred to the ante-war situation as it existed 
ix fact. It was not denied that the European Commission had in fact 
exercised some powers over the sector above Galatz. 

While the Roumanian Government contended that above Galatz the 
European Commission had only “technical powers,” representatives of the 
o-her countries thought that:its powers were the same as those possessed for 
tLe sector below Galatz. The court referred to the preparatory work done 
E the time the Definitive Statute was elaborated, but recalled that it “should 
not be used for the purpose of changing the plain meaning of a text.” It 
refused to consider records of the preparatory work which preceded the 
eaboration of the relevant articles in the Treaty of Versailles, such records 
=Deing confidential and not having been placed before the Court by or with 
the consent of the competent authority.” Nor was the Roumanian con- 
fcntion to be sustained by reference to a “protocole interpretatif,” of 1922, 
drawn up at the sixty-eighth meeting of the Danube Conference, for the 
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court considered this protocol but a part of the preparatory work which 
could not prevail against the terms of the statute itself. 

Having interpreted Article 6 of the statute to give the European Commis- 
sion jurisdiction from Galatz to Braila, the court then sought to discover 
“whether, in point of fact, the European Commission exercised, before the 
war, the same powers between Galatz and Braila as below Galatz.” After 
reviewing the history of international regulation of rivers, and especially the 
treaties applicable to the Danube, the court concluded “that far from sup- 
porting the Roumanian contention that a distinction could and should be 
drawn between so-called technical and so-called juridical powers,” the 
applicable ‘instruments would be fatal to any such view, unless a situation 
of fact had developed superseding the legal situation defined by the relevant 
international acts.” On the questions of fact, the court accepted the find- 
ings of the special committee which reported in July, 1925. To the sixty- 
three cases of exercise of jurisdiction by the European Commission between 
1883 and 1899 and between 1904 and 1914, the Italian representative had 
added five cases, one in each of the years 1899, 1901, and 1902 and two in 
1903. The court examined the history of the exercise by the European 
Commission of powers relating to technical works, navigation dues, river 
police, pilotage, lighter services and superintendence of ballast, towage, 
protection of works, and jurisdictional matters, and comparing the powers 
exercised over the Galatz-Braila sector with those exercised over the sector 
below Galatz, it concluded that the former “cover practically the same 
ground.” This enabled the court to give an affirmative answer to the first 
part of the first question. As to the up-stream limit of the powers of the 
European Commission, this was placed at a line drawn “immediately above 
the port of Braila,” that port being quite obviously a part of the maritime 
Danube. 

Proceeding to answer the second question put to it, the court examined the 
division of power between the European Commission and the Roumanian 
authorities. The Roumanian view was that certain sectors of the river were 
subject to the territorial authorities alone. But the court found no texts to 
support this view, and the powers possessed by the European Commission 
could not be exercised if the river were thus “dismembered.” It was 
concluded “that, as regards the ports in question, the dividing line between 
the respective competences of the European Commission and the Roumanian 
authorities is of a non-territorial nature.” “Although the European Com- 
mission exercises its functions ‘in complete independence of the territorial au- 
thorities’ and although it has independent means of action and prerogatives 
and privileges which are generally withheld from international organiza- 
tions, it is not an organization possessing exclusive territorial sovereignty.” 
“The European Commission is not a state, but an international institution 
with a special purpose.” The freedom of navigat:on assured by various 
treaties relates to (1) the improvement of the technical conditions of naviga- 
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ticn, (2) the upkeep of the channel and the policing of the river, and (3) the 
prohibition of navigation dues. To uphold this freedom, the commission 
must have powers covering navigation into and out of the ports, as well as 
through the ports. Hence the criterion emerged, that “in the ports of Galatz 
<nd Braila, the European Commission alone has jurisdiction over naviga- 
ticn,” including “any movement of vessels forming part of their voyage.” 
A second criterion seemed to follow naturally, based upon the economic 
contacts which it is the purpose of navigation to establish—that the Euro- 
pean Commission is competent both in the ports and on the river itself to 
ensure the equal treatment of all flags. 
The court’s answers to the questions before it are therefore: 


(1) a. That under the law at present in force the European Commis- 
sion of the Danube has the same powers on the maritime sector of the 
Danube from Galatz to Braila as on the sector below Galatz; 

b. That these powers extend up to the port of Braila, this port being 
included; 

(2) a. That the powers of the European Commission of the Danube 
extend over the whole of the maritime Danube, and are not excluded from 
any zones territorially defined and corresponding to harbour zones; 

b. That the dividing line between the respective competences of the 
European Commission of the Danube and of the Roumanian authori- 
ties in the ports of Galatz and Braila is to be fixed according to the 
criteria 

(i) of navigation, in the sense of the movement of ships as part of 
their voyage, the European Commission of the Danube being also 
competent in regard to navigation in ports, whether the ships are passing 
through or coming to or leaving their moorings, as far as navigation so 
understood is concerned; 

(ii) and of the obligation to ensure freedom oi navigation and equal 
treatment of all flags, the European Commission of the Danube being 
competent, also as concerns the ports, to exercise the supervision in- 
herent in this obligation; 

(3) That it is not necessary to give an answer to the question put 
under No. 3. 


The opinion was reached by a vote of nine to one. Judges Nyholm and 
Jore concurred in the opinion, but each expressed separate observations. 
Judge Moore thought that the main question before the court “shrinks on 
]2¢gal analysis into a small compass end is essentially simple.” He thought 
that the Statute itself “unequivocally and conclusively fixes Braila as the 
place to which the jurisdiction of the Commission extended before the war.” 
Deputy-Judge Negulesco dissented in an able opinion which contains an 
exhaustive historical review. He found the European Commission to be 
viz reality an international organization which possesses its own sovereign 
powers on the territory of the Roumanian State;” hence the limits of its 
powers were more constrained. He thought the Statute of the Danube was 
iisalf limited by the provisions in the Treaty of Versailles, and that by the 
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latter the International Commission and not the European Commission 
_ possessed jurisdiction over the Braila-Galatz sector. 

The court’s opinion was communicated to the Ccuncil of the League of 
Nations, during its forty-eighth session in December, 1927. 


QUESTION OF THE JURISDICTION OF DANZIG COURTS 


On January 12, 1927, the Government of the Free City of Danzig sought 
from the High Commissioner of the League of Nations at Danzig, Dr. van 
Hamel, a decision that Danzig courts had jurisdiction of actions in respect 
of certain pecuniary claims brought by railway employees who had passed 
from the service of the Free City into Polish service, and that the Polish 
Railway Administration was bound to accept such jurisdiction and to en- 
force judgments of the Danzig courts in such acticns. On April 8, 1927, 
the High Commissioner gave a decision,® against waich on May 12, 1927, 
the Government of Danzig appealed to the Council of the League of Nations. 
In its forty-seventh session on September 22, 1927, the Council voted to ask 
the Permanent Court of International Justice to give an advisory opinion on 
the following question: 4 


. Is the Court of opinion that the High Commissioner’s decision of 
April 8, 1927, given as a result of the requests made by the Danzig 
Government on January 12, 1927—in as far as his decision does. not 
comply with those requests—is legally well-founded? 


On September 24, 1927, the Secretary General communicated the Council’s 
request to’ the court. 


INTERPRETATION OF JUDGMENTS NOS. 7 AND 8 


On October 18, 1927, the German Government filed with the registry of 
the court an application asking the court to give an authoritative inter- _ 
pretation of its two judgments which relate to the seizure of the factory at 
Chorzow, in that part of Upper Silesia which was ceded to Poland by Ger- 
many. It was explained that a “divergence of opinion” as to the meaning 
and scope of these judgments had arisen between the German and Polish 
Governments. The Polish Government had instituted proceedings in a 
Polish court at Kattowitz, by which it sought judgment that at the time 
of the seizure the factory was the property of the Reich, and not of a German 
company which claimed an interest in it, and that tke factory now belonged 
to the Polish Treasury. The German Government contended that this 
question had been finally answered in favor of the German company by the 
two previous judgments of the court and was therefore res judicata, The 
German Government sought judgment that the Polish contentions before 

39 League of Nations Document, C. 375, 1927, I. 


40 League of Nations Official Journal, 1927, pp. 1420-1423. 
41 See Court Document, Distr. 1079, 1927. 
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the court at Kattowitz are not in accordance with the true construction of 
Judgments Nos. 7 and 8 of the court. , 

The court invited the Polish Government to submit its observations on 
the German application, by November 7, 1927. Such observations were 
duly submitted, and the German Government was then permitted to file a 
statement in reply. The German Government requested that the court 
indicate the measures of interim protection which should be taken, under 
Article 41 of the Statute; it was argued that unless an immediate payment 
were made, the amount of the injury and consequently of the indemnity, 
would be greatly increased, and the injury might become irreparable. To 
meet this situation, the German Government requested that the Polish 
Government should be ordered to make an immediate interim payment of 
thirty million Reichsmarks. On November 21, 1927, the court issued an 
order refusing to give effect to the German Government’s request. The 
court had previously reserved the question of indemnity for judgment on the 
mz2rits, and the German Government’s request did not relate so much to 
measures of interim protection as to part satisfaction of its claim for indem- 
nity. It was therefore considered that the request of the German Govern- 

` mant was not within the terms of the provisions of the Statute and the Rules 
of Court relating to orders for interim protection. 

Public hearings were held on November 28, 1927, at which oral arguments 
were made by the German and Polish agents, MM. Kaufmann and Sobol- 
ewski. The judgment of the court was handed down on December 16, 1927. 
The request of the German Government was entertained under Article 60 of 
the Statute, which provides that “in the event of dispute as to the meaning 
or scope of the judgment, the court shall construe it upon the request of any — 
party.” In applying this article, a dispute must be found to exist, and the 
akject of the request must be an “interpretation.” But the Polish Govern- 
ment denied that any dispute existed. The court considered “that it cannot 
reyuire that the dispute should have manifested itself in a formal way.” 
It “should be sufficient if the two governments have in fact shown themselves 
as holding opposite views in regard to the meaning or scope of a judgment 
of the court.” Preliminary diplomatic negotiations are not a condition 
orecedent. Examination of the situation in fact led the court to find that a 
dispute did exist as to the meaning and scope of Judgment No. 7. The 
situation was not so clear as to Judgment No. 8, which merely established the 
sourt’s jurisdiction, but it was thought that ‘certain passages of that judg- 
ment may in this connection be taken into account as showing the meaning 
and scope which the court when it pronounced Judgment No. 8 attributed to 
Judgment No. 7.” Both of the German submissions were found to fall 
within Article 60 of the Statute. 

On the merits, the court did not consider itself bound to confine its reply to 
a simple “yes” or “no” to the propositions formulated. ‘‘Within reason- 
able limits,” the court was willing to “disregard the defects of form of docu- 
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ments placed before it.” The German submissions did sufficiently indicate 
the points as to which a dispute existed, chiefly a passage in Judgment No. 7 
to the effect that “if Poland wishes to dispute the validity of this entry, it can, 
in any case, only be annulled in pursuance of a decision given by the compe- 
tent tribunal.” This passage was not intended to reserve to Poland resort to 
her municipal courts to determine the title of the Oberschlesische to the 
Chorzow factory. The court had found that title established. Such an 
interpretation had been given to Judgment No. 7 in Judgment No. 8. 
Hence, the meaning of the disputed passage in Judgment No. 7 was clear. 
As to its scope, Judgment No. 7 was a declaratory judgment. Its inter- 
pretation adds nothing to its force as res judicata. When giving an interpre- 
tation, the court “refrains from any examination of facts other than those 
which it has considered in the judgment under interpretation.” The 
judgment of interpretation arrived at was 


that in Judgment No. 7, the court did not reserve to the Polish Govern- 
ment the right of asking by process of law, even after the rendering of 
that judgment and with application to that particular case, for a declara- 
tion that the entry, in pursuance of the agreement of December 24, 1919, 
of the name of the Oberschlesische Stickstoffwerke A. G. in the land reg- 
isters as owners of the Chorzow factory is null end void; but that, by 
the aforesaid judgment, the court meant to recognise, with binding 
effect between the parties concerned and in respect of that particular 
case, amongst other things, the right of ownership of the Oberschlesische 
Stickstoffwerke A. G. in the Chorzow factory under municipal law. 


This judgment was reached by a vote of eight to three. Judge Anzilotti, 
dissenting in a separate opinion, emphasized that “a binding interpretation 
of a judgment can only have reference to the binding portion of the judgment 
construed.” He found that no real dispute existed between the German and 
Polish Governments, their divergence being reduced “to a question of 
words.” He refused to extend the doctrine of res judicata to cover incidental 
or preliminary questions involved in reaching the court’s judgments, and 
concluded that the German request for interpretation should not have been 
entertained. 


AMENDMENT OF THE RULES OF COURT 


On September 7, 1927, the court announced the adoption of an amend- 
ment of Article 71 of the Rules of Court, relating to advisory procedure. 
This article originally read:” 

Advisory opinions shall be given after deliberation by the full Court. 


The opinions of dissenting judges may, at their request, be attached 
to the opinion of the Court. 


On July 31, 1926, this text was amended to read:# 


# Publications of the Court, Series D, No. 1, p. 81. 
4# Ibid., p. 63. 
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Advisory opinions shall be given after deliberation by the full Court. 
They shall mention the number of the judges constituting the majority. 
Dissenting judges may, if they so desire, attach to the opinion of the 
Court either an exposition of their individual opinion or the state- 
ment of their dissent. 
On September 7, 1927, a new paragraph was added, after the first da 
as follows: 
On a question relating to an existing dispute between aes or more 
States or Members of the League of Nations, Article 31 of the Statute 
shall apply. In case of doubt, the Court shall decide. 
This represents a further step in the assimilation of the procedure with ref- 
erence to advisory opinions to that in contested cases. It means that if 
the opinion sought relates to a dispute between two or more states, each of 
these states, if it has no national among the judges, may appoint one of its 
nationals to sit as judge ad hoc, just as it might do if it were party to a case 
submitted to the court for judgment. 


JURISDICTION OF THE COURT 


Each year since its creation, the court’s jurisdiction has been enlarged by 
provisions in treaties between various countries, and at the end of each year 
tae court finds itself more deeply embedded in the world’s treaty law. 
On August 31, 1927, the Protocol of Signature had been signed by fifty-two 
szates or members of the League of Nations, of which forty had ratified. 
Germany deposited her ratification on March 11, 1927. The Optional 
Clause, providing for the compulsory jurisdiction of the court in conformity 
with Article 36, paragraph 2, of the court’s Statute, receives each year, also, 
a wider acceptance. On August 31, 1927, it had been signed on behalf of 
twenty-five countries, and ratified (or ratification had been dispensed with) 
on behalf of seventeen countries. Such acceptance is in most cases for a 
period of years. On January 12, 1927, Austria renewed her acceptance of 
it for ten years, ratifying the renewal on March 13, 1927.44 On March 3, 
1927, Finland renewed her acceptance for ten years. On July 25, 1927, 
Switzerland renewed her acceptance for a period of ten years. On Sep- 
tember 23, 1927, M. Stresemann, German Minister for Foreign Affairs,, 
signed the clause and made the following declaration (translation) :*7 


On behalf of the German Government, I recognise as compulsory, 
ipso facto and without special agreement, in relation to any other Mem-- 


44 Publications of the Court, Series D, No. 1, (addendum). 

4 League of Nations Document, A. 13 (a), 1927. Annex. The Irish Free State is now 
included in the list of signatories, in accordance with its request of August 21, 1926. Ex- `’ 
plaining this request, on November 30, 1926, the Minister for External Affairs told the Dail: 
«it is merely a request that our name should be put down as adhering to a Covenant which- 
we were actually bound by.” 8 Journal of the Parliaments of the Empire, p. 190. 

4 Publications of the Court, Series E. No. 3, p. 83. 

47 League of Nations Document, C. L. 129, 1927, V. 
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ber or State accepting the same obligation, the jurisdiction of the Court 
in conformity with Article 36, paragraph 2, of the Statute of the Court 
for a period of five years, in any disputes arising after the ratification of 
the present declaration with regard to situations or facts subsequent 
to this ratification, except in cases where the parties have agreed or shall 
agree to have recourse to another method of pacific settlement. 
It must be noted however, that at the British Imperial Conference, in 1926, 
the report of the Inter-Imperial Relations Committee unanimously adopted 
by the conference on November 19, 1926, offered litzle hope of an early 
signature of the Optional Clause by any of the British nations: 

Whilst the members of the Committee were unanimous in favouring 
the widest possible extension of the method of arbitration for the settle- 
ment of international disputes, the feeling was that it was at present 
premature to accept the obligations under the Article [36] in question. 
A general understanding was reached that none of the Governments 
represented at the Imperial Conference would take any action in the 
direction of the acceptance of the compulsory juzisdiction of the Per- 
manent Court, without bringing up the matter for further discussion.® 


In addition to the wider acceptance of the Optional Clause, a significant 
treaty of friendship, conciliation and arbitration was signed at Rome, on 
April 5, 1927, on behalf of the Hungarian and Italian Governments, which 
provides for arbitration failing conciliation; and in a protocol signed at the 
same time, provision was made for “the right to submit a dispute of a legal 
nature by special agreement to the Permanent Court of International 
Justice,” and if the special agreement is not “drawn up within six months 
after notice of a request for arbitration, either of the parties may refer the 
dispute by ordinary application to the Permanent Court of International 
Justice,’’4 ; 


PUBLICATIONS OF THE COURT 


The third annual report of the court,®° which covers the period from June 
15, 1926, to June 15, 1927, is the most complete report yet issued. It is 
particularly useful to students of the court because of its excellent analytical 
index of the Judgments and opinions (pp. 140-172), tne digest of decisions 
taken in application of the Statute and Rules of Court (pp. 173-227), and 
the new bibliographical list (pp. 255-330) which continues the list pub- 
lished a year earlier." It also contains an addendum to the collection of 
texts governing the jurisdiction of the court,®* which shows that this juris- 
diction is now in some way dependent on two hundred and two international 
instruments. 


48 British Parliamentary Papers, 1926, Cmd. 2768, p. 28. See also this Journa, Vol. 21 
(Supp.), p. 36. 

49 Publications of the Court, Series E, No. 3, p. 415. 

50 Publications of the Court, Series E, No. 3. 

51 Ibid., No. 2. 

& Publications of the Court, Series D, No. 5 (8rd edition). 
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In this report, the following states, not members of the League of Nations 
and not mentioned in the Annex to the Covenant, are listed as having been 
notified by the court that they are entitled to appear before it: Afghanistan, 
Danzig (through the intermediary of Poland), Egypt, Georgia, Iceland, 
Liechtenstein, Mexico, Monaco, Russia, San Marino, Turkey. It seems 
doubtful whether Georgia ought to continue to be regarded as a state entitled 
to appear before the court. The notification may have been sent in 1922, 
but changes since that date would seem to indicate clearly that Georgia is 
now a part of the Union of Soviet Socialist Republics. Periodical revision 
of the list seems desirable, but the rules of court make no provision for it. 


FINANCES OF THE COURT 


The budget estimates of the court for 1927 provided for a credit of 1,029,- 
177.83 Dutch florins. The estimates approved by the court for 1928 call 
for a credit of 1,042,296.56 Dutch florins. This sum was voted by the 
Eighth Assembly of the League of Nations on September 27, 1927.4 At the 
Assembly, “the Fourth Committee desired to pay a tribute to the generous 
act of the Netherlands Government, which, by the loan of 240,000 florins, 
without interest, to the Carnegie Foundation at The Hague, made it pos- 
sible to enlarge the premises” in the Peace Palace at the disposal of the court, 
“without appreciably adding to the Court’s budget.” To enable the Foun- 
dation to repay the Netherlands Government, it was recommended that 
“the Assembly should approve the entry in the Court budget for each 
inancial period between 1929 and 1952 of an additional credit of 10,000 
florins as a supplementary contribution to the Foundation by the Court 
for that period.” . 

ELECTIONS BY THE COURT 


The president and vice-president of the court hold office for a period of 
three years. The first president, Judge Loder; served for the years 1922- 
1924, the second president, Judge Huber, for the years 1924-1927. On 
December 6, 1927, Judge Anzilotti was elected president for the years 
“928-1930. On the same date, Judge Weiss was elected vice-president 
for the coming term. The special’ chambers of the court have been re- 
constituted for three years as follows: Chamber for Labor Cases, Judges 
Anzilotti, Huber, Finlay, de Bustamante and Altamira; Chamber for 
Transit and Communications Cases, Judges Weiss, Nyholm, Moore, Oda 
end Pesséa. The special Chamber for Summary Procedure, reconstituted 
ennually, consists for 1928 of Judges Anzilotti, Huber and Loder. 


POSITION OF THE UNITED STATES 
The proposed signature of the Protocol of Signature on behalf of the 
United States of America, with certain reservations, still awaits consumma- 


53 Publications of the Court, Series E, No. 3, p. 98. 
5 League of Nations Document C. 520. M. 178, 1927, X. 
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tion, and little progress has been made during the course of the past year. 
Since the adjournment of the conference of signatories held in Geneva from 
September 1 to September 23, 1926," forty-four signatories have replied to: 
the communication of the Secretary of State of the Jnited States. Of 
these replies, twenty-one conform to the recommendation made by the con- 
ference of signatories; seven countries accepted the proposals of the United. 
States without condition; and sixteen countries sent mere acknowledgments. 

Meanwhile, the proposal of the United States has been widely discussed. 
The minutes of the conference of signatories have been published and made 
available in America. A very important paper has appeared by Senator: 
Thomas J. Walsh,® supporting the suggestion that ths question as to the: 
nature of the vote required in the Council for a request for an advisory 
opinion, be referred to the court “for determination,” and expressing the 
view that the draft protocol proposed by the conference would accord to. 
the United States “rights it has not asked and does not care to exercise,” 
and would withhold “the very privileges the Senate deemed essential to. 
safeguard the interests” of the United States as a non-member of the League 
of Nations. Less significant are the articles by M. Raul Fernandes” to the 
effect that “the only possible solution is the formal admission that a request 
for an advisory opinion is one of those questions for which a unanimous 
vote” in the Council is required by Article 5 of the Covenant; by Miss 
Esther Everett Lape,” giving special interpretation to the Senate resolution; 
and by Dr. David Jayne Hill, expressing a very unsympathetic view of the: 
problem.® 


55 For the best analysis of the work of the conference, published to date, see Quincy Wright,, 
“The United States and The Permanent Court of International Justice,” in this JOURNAL, 
Vol. XXI, pp. 1-25. An excellent discussion of the question before the United States Senate 
is that by James W. Garner, in 8 Revue Générale de Droit International Public (2 Ser.), pp. 
139-164. 

58 This information is based on a letter written by the Chief of the Division of Western. 
European Affairs of the Department of State on December 5, 1927. 

57 Publications of the League of Nations, V. Legal, 1926, V. 26. This may be obtained. 
through the World Peace Foundation, 40 Mt. Vernon St., Boston, Massachusetts. 

58 “The Present World Court Situation,” 15 Kentucky Law Journal, pp. 299-315. 

59 The United States and the Permanent Court of International Justice,” translated and. 
published by the American Foundation, 565 Fifth Avenue, New York. See the 
comment of Mr. Charles E. Hughes, before the American Society of International Law,,. 
April 28, 1927, in Proceedings of the Society, 1927, p. 15. 

60 A Way Out of the Court Deadlock,” in the Atlantic Month_y for October, 1927, pp. 
517-632, 

6. The Problem of a World Court—The Story of an Unrealized American Idea. Long- 
mans, 1927, pp. xxi, 204. 

62 See also Kraus, “La Cour Permanente de Justice Internationale et Les Etats-Unis d Amer- 
ique,” in the Revue de Droit International e de Législation comparée, Nos. 3—4, 1926, pp. 281— 
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THE INTERNATIONAL RADIOTELEGRAPH CONFERENCE 
OF WASHINGTON 


By Irvin Stewart 
Assistant Solicitor, Department of State * 


The International Radiotelegraph Conference of Washington was opened 
on October 4, 1927, with an address by President Coolidge ! and was closed 
on November 25, 1927, with the signing of an International Radiotelegraph 
Convention and Annexed General Regulations by delegates representing 
78 governments? and a set of Annexed Supplementary Regulations by 
representatives of 75 governments.’ In his closing address, Secretary 
Hoover, president of the conference, referred to it as “the largest inter- 
national conference of history.” 4 

The Washington Convention, embodying the general principles agreed 


* Technical Adviser to the American delegation to the International Radiotelegraph 
Conference. 

1 Published in New York Times, October 5, 1927. 

2Union of South Africa, French Equatorial Africa and other colonies, French West 
Africa, Portuguese West Africa, Portuguese East Africa and the Portuguese Asiatic posses- 
sions, Germany, Argentine Republic, Commonwealth of Australia, Austria, Belgium, Bo- 
livia, Brazil, Bulgaria, Canada, Chile, China, Republic of Colombia, Spanish Colony of the 
Gulf of Guinea, Belgian Congo, Costa Rica, Cuba, Curacao, Cyrenaica, Denmark, Domini- 
can Republic, Egypt, Republic of El Salvador, Eritrea, Spain, Estonia, United States of 
America, Finland, France, Great Britain, Greece, Guatemala, Republic of Haiti, Republic of 
Honduras, Hungary, British India, Dutch East Indies, French Indo-China, Irish Free State, 
Italy, Japan, Chosen, Taiwan, Japanese Sakhalin, the Leased Territory of Kwantung and 
the South Sea Islands under Japanese Mandate, Republic of Liberia, Madagascar, Morocco 
(with the exception of the Spanish Zone), Mexico, Nicaragua, Norway, New Zealand, 
Republic of Panama, Paraguay, the Netherlands, Persia, Peru, Poland, Portugal, Rumania, 
Kingdom of the Serbs, Croats, and Slovenes, Siam, Italian Somaliland, Sweden, Switzer- 
land, Surinam, Territories of Syria and The Lebanon, Republic of San Marino, Czechoslo- 
vakia, Tripolitania, Tunis, Turkey, Uruguay, and Venezuela. Of these Liberia, Persia 
and Rumania signed ad referendum. In signing the general regulations, Poland made a 
reservation concerning paragraph 4 of Article 5 in the terms found in the procès verbal of 
the eighth plenary session, Nov. 22, 

A statement was inserted in the procés verbal of the eighth plenary session, Nov. 22, to the 
effect that the list of names appearing in the preamble as those of the contracting govern- 
ments should not affect the question of votes in the next Conference. 

The convention and regulations were sent to the Senate by the President on December 12, 
1927, and the injunction of secrecy removed from the document on December 17. An 
English translation of the convention and regulations bas been published as Senate Docu- 
ment, Executive B, 70th Congress, Ist Session. ‘That document, hereinafter referred to as 
Executive B, also contains English translations of the procès verbaux of the plenary sessions. 

3 All of the countries listed in note two except the United States, Canada and Honduras, 

4 Procès verbal of ninth plenary session, Nov. 25, 1927; Executive B, p. 288. 
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upon by the conference, is the third of the series of conventions treating 
generally of the subject of radio. The Berlin Conven<ion of 1906 € was the 
first international convention which purported to cover the field of radio as 
it clirrently existed; it is of little or no importance now, as it is binding only 
as between countries adhering to it, when one of the inserested governments 
has not become a party to the London Convention of 1912.” This latter 
convention, which is at present in force and will continue to be binding 
until it is superseded by the Washington Convention, had at the time of 
the opening of the 1927 conference been adhered to by 97 separate contract- 
ing parties.? By the time of the second plenary session, held on October 25,° 
four additional countries had adhered to the London Convention, and the 
adherence of still another was announced at the third plenary session, 
November 3.19 Of the original 97, several adhered only a short time before 
the convening of the Washington Conference. The reason for adherence 
at that time was that the 1912 convention, under the terms of which the 
1927 conference was held, permitted only governments which were parties 
to that convention to participate in subsequent conferences with the right 
to vote. 

The fifteen years between the signing of the London and the Washington 
Conventions were exceedingly important in the field of radio communica- 
tion, and the need of revising the London Convention was felt long before 
the 1927 conference. At the time the London Convention was signed, it 
was thought that the next radiotelegraph conference would be held in 
Washington in 1917. The World War, however, made impossible the con- 
vening of a conference at or near the tentative date. As the London Con- 
vention was not sufficient adequately to provide for the regulation of the 
enlarged field of radio communication, the Allied and Associated Govern- 


5 Of course, conventions not in this series have contained provisions bearing upon radio, 
or even, as in the case of the draft prepared by the Commission of Curists in 1922, have been 
devoted to a particular phase of radio. The various earlier provisions of multilateral treaties 
bearing upon radio are to be found conveniently listed in The Law of Radio Communication 
by Stephen Davis, pp. 175-18&. In addition to those treaties which have radio as their 
special subject matter, Judge Davis mentions the Convention Respecting the Rights and 
Duties of Neutral Powers and Persons in War on Land (1907), the Convention for the 
Adaptation to Naval War of the Principles of the Geneva Conventian (1907), the Convention 
Concerning the Rights and Duties of Neutral Powers in Naval War (1907), the unratified 
Declaration of London (1909), the Convention for the Safety of Life at Sea (1914), the 
. resolution on Radio Stations in China passed by the Limitation of Armament Conference of 
Washington (1922), and the dreft prepared by the Commission of Jurists (1922). To this 
list should be added the Convention for the Regulation of Aerial Navigation (1919). 

$ U. 8. Treaty Series No. 568; Malloy, Treaties, Conventions, International Acts, Pro- 
tocols, ete., Vol. ITI, p. 2889. 

t U. S. Treaty Series No. 581; Malloy, Vol. III, p. 3048. 

8 Procès verbal of the opening session; Executive B, p. 100. 

? Procès verbal of the second plenary session; Executive B, p. 134. 

10 Procès verbal of the third plenary session; Executive B, p. 153. 
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ments prepared and put into effect a draft of revised radio regulations 
zesponsive to current developments. 

A resolution was adopted at Paris by the five Principal Allied and Asso- 
aiated Powers, looking toward the convoking of an international congress 
zo consider all international aspects of communication by land telegraphs, 
ables, or radio. A conference, preliminary to such an international con- 
ference and composed of representatives of the Principal Allied and 
Associated Powers, convened at Washington on October 8, 1920.2 The 
product of the labors of this preliminary conference was a draft of conven- 
sion and regulations for a universal electrical communications union, to 
serve as the basis for an electrical communications conference. A technical 
zonference held in Paris in July and August of the following year revised 
she technical parts of the Washington draft. Differences of opinion as 
so the advisability of forming an electrical communications union led to a 
decision to hold separate telegraph and radiotelegraph conferences. The 
Telegraph Conference was held in Paris in 1925, the Telegraph Regulations 
there adopted including as well a number of radio regulations." 

One of the results of these various conferences and conventions and regu- 
lations was that by the time of the opening of the Washington Conference, 
the problem of adjusting radio regulation to the present state of the radio 
art had been given thorough consideration. The governments invited to 
participate in the Washington meeting were well aware of the questions 
which would arise; and the delegates, familiar with the viewpoints of the 
various countries, were prepared to take all the steps which should prove 
necessary to reach an agreement on the proper solution of these questions. 

As the basis for its labors, the Washington Conference had a Book of 
Proposals compiled by the International Bureau of the Telegraph Union at 
Berne from replies received to requests for proposals of modifications to be 
made in the London Convention and in the revised Washington draft of 
1920. The book was printed in two columns: on the left appeared the 


1 The EU-F-GB-I (United States, France, Great Britain, Italy) Radio Protocol of Aug. 
25, 1919. This document was published by the United States Navy Department in 1920. 

£ Provided for by an act dated Dec. 17, 1919, 41 Stat., Vol. I, p. 367. 

13 Particularly Articles 1 and 64; see page 34 infra. It is of interest to note that at its 
second plenary session, the Paris Conference passed the following resolution: ‘‘The confer- 
ence expresses the opinion that, after the Radiotelegraph Conference of Washington, the 
contracting governments should consider the best way of modifying the St. Petersburg 
Convention, and of introducing into it the provisions of the Radiotelegraph Convention by a 
congress possessing the necessary powers. It expresses the hope that the Washington 
Conference may be able to make a similar recommendation.” 

At the eighth plenary session, Nov. 22, the following resolution passed by the Convention 
Committee on Nov. 19 was adopted: “The International Radiotelegraph Conference of 
Washington expresses the desire that the contracting governments shall examine the possi- 
bility of combining the International Radiotelegraph Convention with the International 
Telegraph Convention, and that, eventually, they shall take the necessary steps for this 
purpose.” Executive B, p. 271. 
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articles of the London Convention and of the Washington draft, while on 
the right appeared proposals for the amendment of the particular articles or 
for the insertion of relevant new matter. The book proper contained 
601 pages with 1768 separate proposals. It was circulated for study several 
months before the date set for the convening of the conference. After the 
publication of the book, various additional proposals were sent to the Bureau 
and were circulated in the form of Supplements to the Book of Proposals. 
Still other proposals were made during the course of the conference, so 
that by the time the conference adjourned a total of 1951 proposals had been 
circulated and had been considered by the conference. 


ORGANIZATION OF THE CONFERENCE 


The conference was opened by President Coolidge at 3.00 p. m., October 
4, 1927, with a brief address emphasizing the importance of the work before 
it.4 Mr. G. J. Hofker, head of the delegation from the Netherlands, 
acting as dean of the conference in the absence of Count Hamilton of Sweden, 
responded and nominated Mr. Herbert Hoover, head of the delegation of 
the United States, as president of the conference. Mr. Hoover was elected 
by acclamation. In his address the new president alluded to a number of 
the problems confrorting the conference and toucked in particular upon 
one which loomed large at the beginning of the conference—that of provid- 
ing regulations which would be acceptable to those countries in which the 
control and management of radio communication were in the hands of 
private enterprises as well as those in which such communications were 
operated by government administrations. 

The first plenary session of the conference, held on October 5, was devoted 
largely to the adoption of rules of procedure and the organization of com- 
mittees.5 Printed copies of a “Draft of Rules of the Conference, Sub- 
mitted by the President” had been distributed in advance. In the main, 
the draft followed the rules which had governed the procedure of the London 
Conference. The more important alterations were those in Article 2 
giving the president the power to select a vice-president to preside in his 
absence and to appoint such acting vice-presidents as might be necessary, 
and in Article 5 recognizing in a qualified manner ths use of English. The 
first of these changes was made necessary because the demands upon Mr. 
Hoover’s time were such that it would be impossible for him to be present 
at all of the plenary sessions. Under this provision, the president im- 
mediately designated Judge Stephen Davis, vice-chairman of the United 
States delegation, as vice-president. On the occasions when Judge Davis 
also was unable to be present, the Honorable Wallace White, Member of 
Congress from Maine, was designated to preside. In all three cases the 
conference was very fortunate in the choice of its presiding officers. 


M Procès verbal of the opening session; Executive B, pp. 77-118. 
15 Procès verbal of the first plenary session; Executive B, pp. 119-128. 
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Article 5 of the draft rules provided that French should be the official 
language of the conference. It continued: “Nevertheless, since the pre- 
siding administration has so requested, and as an exceptional measure, 
English may be used. Delegations are recommended to use this privilege 
with discretion. Translations from French into English and vice versa will 
be made only at the request of a delegation. French alone will be used for 
the procès verbaux and the text of the convention and regulations.” On the 
Hoor of the conference the Italian delegation moved to replace the third 
quoted sentence by the following: “Declarations, remarks and speeches 
pronounced in English shall immediately be translated into French.” The 
Chinese delegation in supporting this motion suggested the following addi- 
tion to it: “Those pronounced in French shall be translated into English 
only upon request of a delegation.” The article was adopted with the 
amendments suggested by these two delegations. 

In the course of the discussion on the adoption of Article 5 of the Rules 
of Procedure the Japanese delegation indicated that it desired translations 
“tom French into English. This was followed at the first meeting of the 
Donvention Committee by a request on behalf of that delegation that: all 
statements made in French be translated into English without further 
-equest for translations of particular remarks.* This procedure was adopted 
and was followed at all committee meetings where translation was desired 
as well as in plenary sessions. All documents necessary to the work of the 
zonference were published in French by the Bureau of the conference, but 
arofficial English translations were usually furnished by the American 
delegation shortly after the distribution of the French originals. 

A plan for the organization of the committees of the conference, together 
with an assignment of the committee chairmanships and vice-chairmanships 
>y countries, had been prepared in advance of the opening of the conference 
and distributed prior to the first plenary session. Before submitting the 
suggested plan to the conference, the president announced some changes in 
-he list of committee chairmanships and vice-chairmanships. The list as 
amended by the Chairman and adopted by the conference without change,” 
3 as follows: i 


Committee Chairman Vice-Chairman 
1. Convention i United States Canada 
2. General regulations . Great Britain Spain 
3 Mobile and special service regulations Germany Brazil 
4 Point-to-point regulations and regula- i 
tions for other services Uruguay 


5 Special section to consider the report of 

the Committee on the Study of Code 

Language ‘ Italy Czechoslovakia 
6 Tariffs, word count, and accounting Italy Australia 





18 Procès verbal of first meeting of Convention Committee, Oct. 7. 
17 Procès verbal of first plenary session, Oct. 5. 
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: Committee Chairman Vice-Chairman 
7. Technical France Denmark 
8. Drafting Belgium Sweden 
9. International Code of Signals i Japan Netherlands 
10. Work of the International Bureau China Mexico 


At the second plenary session, October 25, a committee on full powers 
was appointed, consisting of the heads of the delegations from Finland, as 
chairman, Siam and Venezuela.!8 

Though the chairmanship of the Convention Comm‘ttee'was assigned to 
the United States, all of the sessions of that committee were presided over 
by the head of the Canadian delegation. Italy was given the chairmanship 
of one of the regular committees of the conference (tariffs, word count, and 
accounting). In addition, because of the highly specialized character of 
the work to be performed by the Committee to Consider the Report of the 
Committee on the Study of Code Language, which latter committee had 
met at Cortina d’Ampezzo, Italy, in 1926, under the chairmanship of the 
chief of the Italian delegation to the Washington Conference, the chair- 
manship of this special committee was likewise given to Italy. This special 
committee of the conference had an interesting, though brief, history, 
which will be touched upon later." 

As the Book of Proposals had been the subject of study prior to the con- 
ference with a view to the assignment of proposals to the various com- 
mittees, the president submitted a preliminary list of assignments of pro- 
posals at the first plenary session. Tentatively, each committee was 
composed of representatives of those governments which had made pro- 
posals ‘included within the list referred to that committee. As a delegation, 
‘however, might obtain assignment to any committee by notifying the 
Director of the International Bureau of its desire to serve on such com- 
mittee, each delegation was represented on such committees as it cared to be. 

At its first session the Convention Committee adopted as a rule of 
procedure, that before an article would be discussed by the committee it 
must be considered by a sub-committee consisting of delegates representing 
those governments which had made proposals for the amendment of the 
particular article.2° In practice, the subcommittee was enlarged to include 
any delegates who desired to attend. Prior to each session of the sub- 
committee, its chairman prepared a transactional text of each article to 
be considered at that session, based upon a consideration of the various 
proposals for the amendment of the particular article. After a number of 
transactional texts had been debated, amended and finally adopted by the 
subcommittee, the full committee would adopt them, with or without amend- 
ment. Similar procedure was established for most of the other committees, 
some of which had three or more subcommittees. 


' 18 Procès verbal of second plenary session; Executive B, p. 136. 
19 See page 38 infra. 
20 Procès verbal of first meeting of Convention Committee, Oct. 5. 
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After an article had been adopted by the appropriate committee, the 
language in which it was couched was revised by the chairman and the 
rapporteurs of the Drafting Committee for consideration by the Drafting 
Committee. Only after that committee had placed them in proper form 
did the articles come before the plenary session. In plenary session, they 
received two readings; the first as groups of articles came from the Drafting 
Committee, the second at the closing session of the conference when the 
entire treaty was read for the second time, the reading being of articles by 
number only. 

THE TWO SETS OF REGULATIONS 

The relationship between the Telegraph Convention and Regulations 
and the Radiotelegraph Convention and Regulations promised to be one 
of the most difficult problems of the conference.22 The Telegraph Conven- 
tion remains as it was drawn up in St. Petersburg in 1875, while the most 
recent regulations annexed to that convention are those drawn up in Paris 
in 1925. Although the United States and Canada, among other countries, 
have never adhered to the Telegraph Convention and Regulations, those 
documents are in effect among most of the countries participating in the 
Washington Conference. 

The complications arose largely from the fact that the Regulations 
Annexed to the London Radiotelegraph Convention, to which the United 
States is a party, provide in Article 50 that: 


The provisions of the International Telegraph Regulations shall be 
applicable analogously to radio correspondence in so far as they are not 
contrary to the provisions of the present regulations. 


The article then specifically enumerates a number of articles of the Tele- 
graph Regulations applicable to radio communications. The first article 
cf the Paris Telegraph Regulations provides: 
So far as these Regulations do not provide otherwise, provisions 
applicable to’ wire communications are also applicable ‘to. wireless 
communications. 


In addition to this blanket clause and to several brief provisions applying 
specifically to radiotelegrams, the Paris Regulations contain an entire 
article (64), several pages in length, governing radiotelegrams. Paragraph 
19 of this article states: 

Modifications of the provisions of these Regulations relating to 
radiotelegrams and to telegrams for multiple destinations (Art. 69), 
which may be rendered necessary in consequence of decisions of sub- 
sequent Radiotelegraph Conferences, will be put into force on the date 
fixed for the application of the provisions made by each of these latter 
Conferences. 

21 To Mr. Pierart, of Belgium, chairman of the Drafting Committee, more than to any 
ozher single individual, belongs the credit for the final form of the convention and regulations. 

22 See the notes exchanged between the United States and France prior to the Paris 
Conference; Dept. of State press release Sept. 28, 1927, U. S. Daily, Sept. 29, 1927. 
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The situation which confronted the conference was this: On the one 
hand, the governments not parties to the Paris Regulations did not desire 
to adopt without consideration rules in the formation of which they did not 
participate or of which the operation might involve constitutional difficul- 
ties. Moreover, they did not desire to incorporate by reference, rules which 
in the future might be altered without their consent. On the other hand, 
the parties to the Telegraph Regulations were opposed to reopening ques- 
tions which had been settled only two years previously after long discussion 
and serious consideration. They felt that in services as analogous as cable 
and point-to-point radio, different rules should not be permitted to obtain. 
And they objected even to writing into the Radio Regulations the exact 
wording of the Paris Regulations, because future amendments of the Tele- 
graph Regulations would not affect the corresponding changes in the Radio 
Regulations. 

To this complication, a further one was added. While most of the im- 
portant Powers represented at the conference conducted their own communi- 
cation services, those services in the United States were largely in the hands 
of private enterprises. This meant that most of the delegates could act 
as representatives of governments and as heads of telegraph administra- 
tions, while the delegates of the United States were present solely as repre- 
sentatives of their government. Consequently, the United States dele- 
gation was compelled to refrain from taking part in those matters which 
were a matter of internal administration as distinguished from those of 
governmental concern. 

This dual problem was given serious consideration by the American 
delegation prior to the conference. The American proposals for the amend- 
ment of the London Convention were divided into two groups: the first, 
the Convention and the annexed Government Regulations; the second, 
so-called Management Regulations.2 At the first meeting of the Con- 
vention Committee on October 7, Judge Davis, on behalf of the delegation 
of the United States, formally called attention to the proposed division of 
the regulations into two parts. 

After much informal discussion of the situation with delegates from other 
countries, the American delegation, on October 25, presented a plan for the 
solution of the difficulty. In brief, its four points were: (1) that the con- 
vention and annexed regulations adopted by the conference be divided 
into three classes, of equal binding force among the countries which signed 

23 The Management Regulations were to be signed by the operating agencies, whether 
government administrations or private companies. A clear and concise statement of the 
United States position was printed in French and Spanish, as well as English, and distributed 
prior to the conference. See Projet de Convention Radioélectrique Internationale et de Règle- 
ments Gouvernementauz Annexés, and Proyecto de Convención Internacional de Radio y 
Reglamentaciones de Gobierno Anexas (Government Printing Office, 1927). 


24 Procès verbal of the first meeting of the Convention Committee. 
25 At the sixth-meeting of the Subcommittee of the Convention Committee. 
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them, namely, the. convention, general regulations, and supplementary 
regulations; (2) that the convention consist of general provisions covering 
the subjects included in the London Convention and any further proposals 
of an amendatory character which might be adopted at the conference; (3) 
that the general regulations include the provisions which all governments 
agree must, in the public interest, be followed by their operating agencies, 
whether publicly or privately owned; (4) that the supplementary regulations 
include all rules which the countries adhering to the International Tele- 
graph Convention and Regulations consider desirable among themselves, 
either in addition to those regulations or as modifications of them, and any 
further provisions which might be deemed advisable by the conference. 
It was stated that the United States expected to become a party to the 
convention and general regulations but not.to the supplementary regulations. 
The heads of a number of important delegations immediately declared them- 
selves in favor of the adoption of the plan, and it was followed by the con- 
ference without a formal vote being taken on it. 
No attempt was made to separate the articles in the committees which 
acted upon them in the first instance, though a number of changes were made 
from time to time in order to avoid the necessity of certain articles being 
placed in the supplementary regulations. The division of the regulations 
into two groups was not definitely made until the Drafting Committee met to 
prepare the text of the entire convention and regulations for second reading, 
although the United States delegation made a preliminary designation on 
November 17.% The desires of the United States in the matter of placing 
certain articles in the supplementary regulations, arrived at in conjunction 
with Canada, were observed by the conference; and the document as it 
appears in its final form carries in the supplementary regulations only those 
articles which were placed there at the request of the United States.?’ 


VOTES 


Aside from technical problems, the question which offered the most 
difficulty was that of voting. The provisions of Article 12 of the London 
Convention on this point were unusual. According to that article, each 
country was entitled to one vote. If, however, a government adhered to the 
convention for its colonies, possessions or protectorates, subsequent con- 

-ferences might decide that such colonies, possessions or protectorates, or a 
part thereof, should be considered as forming a country as regards the right 
to vote. The only qualification upon this was that the votes at the disposal 


26 At a joint meeting of the General Regulations, Mobile Services, Point-to-Point Services, 
and Technical Committees called for that purpose; see procés verbal of that session. 

27 In the proces verbal of the seventh plenary session, Nov. 19, there was inserted a state- 
ment by the American delegation that references in the convention or general regulations to 
provisions of the supplementary regulations should not be binding upon the United States. 
Executive B, p. 240. 
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of one government, including its colonies, possessions or protectorates, 
might never exceed six. The article concluded with a list of dominions, 
colonies, possessions and administrative units each of which was to be given 
a vote under the terms of the article. 

The net effect of the article was.to give Germany, the United States, 
France, the British Empire and Russia six votes each; Italy, the Netherlands 
and Portugal three votes each; Belgium, Spain and Japan two votes each; 
and the remainder of the contracting parties one vote each. 

Whatever might have been the justification of such a provision in 1912, 
clearly it did not represent any adequate measure of the relative importance 
of the contracting countries in radio communication in 1927. Moreover, 
certain complicating factors had arisen. Germany had lost the colonies 
which had nominally been given the five extra votes accorded to the German 
Empire.2® The Irish Free State had been created, and it was clearly ap- 
parent that strenuous efforts would be made to obtain for it the right to vote. 
Japan had been given six votes in the Washington Draft Convention of a 
Universal Electrical Communications Union® and gave notice that a similar 
number would be requested at the Washington Conference. In addition 
a number of other countries had indicated their dissatisfaction with the 
existing arrangement. . 

The most comprehensive proposal for the modification of Article 12 was 
submitted by the British Government. Briefly, it was to the effect that 
every independent state, dominion, colony, possession, protectorate, or 
territory under mandate which conducted public communication services or 
authorized private enterprises to conduct such services might become a con- 
tracting country and as such be entitled to one vote. Under such a plan 
the internal organization of the communications system would be the con- 
trolling, if not the sole, factor in the determination of the number of votes 
which would be accredited to a single political sovereignty. Amplifying the 
proposal, the British Government suggested that not more than one vote 
should be claimed in respect of the British non-self-governing colonies, pro- 
tectorates, etc., it being understood that the British Government itself and 
the government of each of the self-governing dominions and British India 
should be given votes. The exact number of votes which it would be pos- 
sible for a single government to obtain under this proposal was never defi- 
nitely stated, though the number would certainly be very large. 

No other general plan for the revision of Article 12 having been proposed, 
the British proposal formed the basis of the discussion in the subcommittee 
of the Convention Committee. The debate on the proper distribution of 
votes extended over several days, during which exceedingly divergent views 
were expressed. Among other suggestions was one by Dr. Wang, head of 

28 At the second plenary session, Oct. 25, Germany was granted the right to cast six votes. 


Executive B, p. 136. i 
2 Article 22. 2t Proposal No. 105a. 3t Proposals Nos. 100, 101, 138-140. 
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tae Chinese delegation, which would have given to each country a number of 
vates conditioned upon its importance in the field of radio communication, 
as determined by the number of radio messages in the international service 
originating in its territory within a specified time. Shortly after this, the 
Luited States delegation declared itself absolutely opposed to the British 
p-oposal, and indicated that it was prepared to accept as an alternative, 
esther a system of plural votes worked out along the lines of the suggestion. 
made by Dr. Wang or a plan under which each contracting government should 
receive only one vote, the term “contracting government” being narrowly 
dsined. Finding agreement in full committee or subcommittee difficult, 
tLe delegations represented passed on to the consideration of subsequent 
articles. 

A series of informal conferences followed, as a result of which it was decided 
tc suppress Article 12 of the London Convention, to make no provision what- 
aver for votes, and to leave the question of votes to be settled by the foreign 
offices prior to the next conference, or, failing that, by the next conference 
it:elf. The conference followed this decision. 

This action called for a further decision. Various units which normally 
would not be considered as properly parties to an international agreement” 
were, in accordance with the terms of the London Convention, participating 
in the conference. The decision to abolish the unusual situation created by 
zł London Convention gave rise to the question whether the delegates rep- 
rezenting these units were entitled to sign the convention embodying the 
werk of the conference. A special subcommittee of the Convention Com- 
mettee, presided over by Mr. W. R. Castle, Assistant Secretary of State and 
member of the United States delegation, was appointed to consider the 
question. This subcommittee decided that as the London Convention 
de52rmined the composition of the Washington Conference, the latter had 
nc authority to refuse to any participating government the right to sign the 
dceuments adopted by the conference. The course recommended by the 
subcommittee was adopted by the committee and followed by the conference. 
Tc forestall complications in future conferences, a statement was inserted in 
ths procés verbal of the seventh plenary session, November 19, to the effect 
that the manner of signing the convention and regulations should have no 
effct whatever on the question of votes. A similar declaration was made 
in connection with Article 16, relating to adherences to the convention. 


THE CORTINA REPORT ON CODE LANGUAGE 


The Paris Telegraph Conference of 1925 created a special committee for 

the study of the question of code language, which met at Cortina d’Ampezzo, 

Itely, from August 2 to August 26 of the next year. The committee’s re- 
32 Compare the list of signatories given in footnote 2. 


33 Procès verbal of meeting of Subcommittee on Signatures, Nov. 15. 
31 Procès verbal of seventh plenary session, Nov. 19; Executive B, p. 235. 
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port, according to the resolution passed by the Paris Conference on October 
17, 1925, was to be “submitted to the examination and decision of the first - 
telegraph or radiotelegraph conference following the conclusion of the labors 
of the Committee.” 

The Cortina. Conference issued a majority report signed by fourteen 
countries and a minority report signed by one.** The fundamental difference 
between the two reports was that the former favored a five letter code word 

-with a rate coefficient to be determined, while the latter preferred the 
retention of the ten letter code word with certain modifications. 

In accordance with a request transmitted by the French Government in 
its capacity as manager of the Telegraph Union, the Government of the 
United States issued invitations to the interested countries to send delegates 
to the Washington Conference empowered to consider and dispose of the 
Cortina Report. These delegates composed Committee No. 5 in the list of — 
committees of the conference. : 

The first question considered by that committee at its opening session on 
October 11 was whether it was sitting as a part of the Washington Radio- 
telegraph Conference or, with the consent of the United States, as an entirely 
distinct Telegraph Conference. After some discussicn the chairman, Mr. 
Gneme, head of the Italian delegation, concluded that the committee must 
proceed as a special Telegraph Conference, convened in Washington with the 
consent of the Government of the United States. This ruling was accepted 
by the committee, and rules modeled on those of the Paris Conference were 
adopted to govern the work of the newly created Telegraph Conference. 
After further debate on the constitution of the conference, the meeting 
adjourned in order that formal notification of the opening of the Tele- 
graph Conference might be given to all the nations represented at Wash- 
ington. 

Two days later, October 13, the first plenary session of the Telegraph 
Conference was held. Immediately upon the opening of the session the 
British delegation made a declaration challenging the existence of the con- 
ference, on the ground that the conference had not been established in con- 
formity with the provisions of the Telegraph Convention. The French 
delegation agreed with this view because the Paris Conference had decided 
that the next Telegraph Conference would be held in Brussels in 1930, and 
Article 88 of the regulations while permitting the date to be advanced, did 
not permit a change in the place of meeting. Other delegations expressed 
the fear that a difference of opinion as to the validity of the decisions reached 
by the conference might imperil the eventual solution of the entire question 
of code ‘language. 

As its final action, the committee decided to report to the Washington 

` Conference that (a) the question of code language could not be treated as a 
matter pertaining to the International Radiotelegraph Conference of Wash- 
% Great Britain. 
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ïagton; (b) that the telegraph delegations present at Washington could not 
crganize themselves into an International Telegraph Conference in view of 
the provisions of Article 15 of the St. Petersburg Convention; and (c) that 
i; was desirable that the date of the Brussels Conference be advanced from 
1930 to 1928 for the sole purpose of the study of code language. The British 
Celegation abstained from voting on paragraph (c). 

The report of the committee was presented to the fourth plenary session; 
November 10, at which time the head of the Belgian delegation read a tele- 
gram from his government authorizing him to declare that the Belgian Gov- , 
ernment was willing to advance the date of the Brussels Conference to 1928. 
The British delegation objected to advancement of the date of the conference, 
stating that the matter deserved further consideration. At the suggestion 
cf the President, the conference adopted the report of the committee and 
postponed the decision to be taken with regard to the Telegraph Conference. 
Later in the same session, the chairman of the Italian delegation stated that 
in his opinion the date for the Telegraph Conference was not within the 
province of the Radiotelegraph-Conference; that the normal procedure would 
be to inform the French administration as manager of the Telegraph Union of 
the recommendation of the Washington Conference and to request it to com- 
nunicate with the Belgian Government. This course was followed by the 
conference. i 


THE CONVENTION AND REGULATIONS 


Although the article setting out definitions is the first in the convention, 
it was among the last adopted. Terms were used with an understanding of 
their general meaning, and near the end of the conference a special subcom- 
mittee was charged with the duty of defining terms in the sense in which they 
had been used. The definitions in the convention are supplemented by 
additional definitions in the general regulations, each group defining terms 
used in the document in which it appears. Of the convention definitions 
probably the most interesting is that of “radio communication,” which is 
defined to apply “to the transmission by radio of writing, signs, signals, 
pictures, and sounds of all kinds by means of Hertzian waves.” As this 
definition indicates, the title of the convention does not reveal its extent. 
Although the document is called a “ Radiotelegraph Convention,” its pro- 
visions were written to apply not only to radiotelegraphy but also to radio- 
telephony, facsimile transmissions, and all other radio transmissions by means 


36 As has been stated, the conference took the London Convention and Regulations as the 
basis for its labors. Consequently, the articles coming from the various committees bore 
numbers corresponding to those in the London documents. This numbering was retained 
by the plenary session, the Berne Bureau being charged with renumbering the articles and 
writing titles. (See procès verbal of ninth plenary session, Nov. 25; Executive B, p. 279.) 
In the succeeding pages the numbers assigned to the articles are those which will be given by 
she Berne Bureau; the numbers in parentheses are those designating the articles in the con- 
vention and regulations as signed. 
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of Hertzian waves. Another definition bearing upon the scope of the con- 
vention is that of “international service,” which, after including services 
that are strictly international, continues: ‘An internal or national radio 
communication service which is likely to cause interference with other serv- 
ices outside the limits of the country in which it operates is considered as an 
international service from the viewpoint of interference.” 

Article 2 (Article 1) defines the scope of the convention. In the first 
paragraph the contracting governments undertake to apply the convention 
to all radio communication stations established or operated by them, open to 
the international service of public correspondence, as well as to special services 
covered by the regulations. These special services are defined in Article 1 
of the general regulations as “services of radiobeacons, radiocompasses, 
transmissions of time signals, notices to navigators, standard waves, trans- 
missions having a scientific object, etc.” By paragraph 2 they further 
agree to take or to propose to their respective legislatures the necessary 
measures to impose the observance of the provisions of the convention and 
regulations upon individuals and private enterprises authorized to establish 
and operate radio communication stations in international service, whether 
or not open to public correspondence.*? Paragraph 3 recognizes the right of 
two contracting governments to organize radio communications between 
themselves within certain limits.** 

The difference between the scope of the 1912 and 1927 conventions is 
readily apparent. While the provisions of the earlier treaty applied only to 


37 Over the objection of the United States, this paragraph as reported out of the Conven- 
tion Committee imposed upon the contracting parties a similar obligation with regard to 
“individual and private enterprises authorized to establish and operate radio communication 
stations whether or not open to the international service of public correspondence.” Such a 
provision would have made the convention and regulations applicable to all radio communi- 
cation stations, regardless of the service in which they were engaged. The conference at the 
second plenary session, Oct. 25, changed the paragraph into its present form; but in order to 
protect international communications from interference set up by stations engaged in 
national service, the term international service was extended to include such interference. 
Executive B, p. 137. 

38 The Convention Committee at its second meeting, Oct. 11, adopted a fourth paragraph 
in which the contracting governments agreed to exchange traffic with properly authorized 
private enterprises. Upon further consideration in the Subcommittee of the Convention 
Committee, the government administrations represented were of the opinion that the 
paragraph lacked mutuality; and an amended paragraph was suggested to the effect that all 
of the contracting parties would refuse to exchange traffic with a private enterprise that 
declined to deal with a government administration for the sole reason that the latter was an 
administration. This new provision was believed by the United States and other countries 
in which radio communication is conducted by private enterprises to deal too severely with 
such an offending company. It was finally decided to eliminate the paragraph, a decision 
which was reached the more readily because it was believed that no administration or 
private enterprise respectively would give as the sole reason for refusing to deal with a 
private enterprise or administration the private or public character of the latter. (Sixth 
session of the Subcommittee of the Convention Committee, Cet. 25.) 
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stations in the maritime mobile service,” tke later one has the enlarged scope 
just indicated. The necessity for enlarging the scope of the 1912 convention 
was in a large measure responsible for the convening of the Washington 
Canference; the changes made merely reflect the progress of the radio art. 

Article 3 (Article 3) is largely a repetition of provisions in the 1912 con- 
sention. The first paragraph relating to the organization of the service of, 
and the determination of the correspondence to be exchanged by, fixed 
stations is carried over from Article 21 of the London Convention. That 
fact of paragraph 2 subjecting fixed stations when engaged in international 
s2rvice from country to country to the appropriate provisions of the conven- 
ton and regulations is new, though that referring to correspondence with 
gzations in the mobile service is not. Paragraph 3 makes obligatory the 
reciprocal exchange of radiotelegrams by stations in the mobile service, 
without regard to the radio system employed by those stations. It was 
-srzely for the purpose of obtaining the insertion of a provision similar to 
-ais that the Berlin Conference was called in 1906. It appears in both the 
Kerlin and London Conventions. A fourth paragraph, found also in the 
London Convention, states that in order not to impede scientific progress the 
areceding paragraphs shall not prevent th2 eventual use of a radio system 
incapable of communicating with other systems, provided that this incapac- 
‘ty be due to the specific nature of that system and not the result of devices 
adopted solely to prevent intercommunication. Article 4 (Article 4) further 
lamits the application of Article 3 by providing that notwithstanding the 
previsions of the latter article, a station may be assigned to a limited inter- 
national service of public correspondence cetermined by the purpose of the 
correspondence or by other circumstances independent of the system 
employed. 

Article 5 (Article 4 bis) is designed to insure the secrecy of radio corre- 
spendence.4° The commitment of the governments in this article is not very 
extensive, but it is the most stringent upon which agreement could be 
reached. The Convention Committee clearly recognized that the agreement 
by the contracting governments “to take or to propose to their respective 
Jeg-slatures the necessary measures to prevent,” ete., was one which could 
easily be made of no effect by any government so desiring. It was felt, 
bowever, that the contracting parties could be relied upon to carry out the 
spirit of the article, within the limits of their powers. 

The specific acts to be prevented are (a) the unauthorized transmission and 


3 Article 1. The provisions relating to interference and distress had a wider scope. See 
Acticle 15. 

+ The debate on this article revealed the difference between the position of the United 
States and that of a number of European countries in the matter of licensing of receiving 
seis. The United States Government has never attempted to require any such license, and 
tke American delegation was continually on the alert to prevent the insertion of any provi- 
sion in the convention or the regulations which world compel it to do so. 
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reception by means of radio installations of correspondence of a private 
nature; (b) the unauthorized divulging of the contents, or even of the exist- 
ence, of correspondence intercepted by means of radio installations; (e) the 
unauthorized publication or use of correspondence received by means of 
radio installations; and (d) the transmission or the placing in circulation of 
false or deceptive distress signals or distress calls. The London Convention 
contains no similar provision. 

By the terms of Article 6 (Article 4 ter) the contracting governments 
undertake to assist each other by supplying information concerning viola- 
tions of the convention and regulations, as well as, if necessary, in the 
prosecution of persons violating the provisions of these documents. This 
article, likewise, has no parallel in the London Convention. 

Article 7 (Article 5) of the Washington Convention has the same purport 
as Article 5 of the London Convention. The earlier convention bound the 
contracting governments to connect coast stations with the telegraph net- 
work of the country, or at least to take other measures to insure a rapid 
exchange between coast stations and the telegraph system. It was clearly 
impossible for a government situated as that of the United States to fulfill 
the obligation to connect the coast stations with the telegraph system. In 
the Washington Convention, therefore, the provision was altered to bind the 
contracting governments to take the necessary measures in order that such 
connections be made, or at least to take steps to assure rapid and direct 
exchanges between land stations and the general communication system. 
It will be noted that the Washington Convention differs from the London 
Convention in that it requires the connection to be with the general com- 
munication system, whereas the London Convention merely required con- 
nection with the telegraph system. 

Article 8 (Article 6) makes the International Bureau of the Telegraph 
Union the intermediary between the contracting governments in the fur- 
nishing of the names of stations engaged in the international service of 
public correspondence, of the names of stations carrying on publie corre- 
spondence, of the names of stations carrying on special services, and of all 
data for facilitating and expediting radio communication. This article is 
expanded by the provisions of Article 13 of the general regulations; it is an 
enlargement of Article 6 of the London Convention, responsive to the 
enlarged scope of the new convention. 

Article 9 (Article 7) is a reservation of the right of 2ach of the contracting 
governments to permit in the stations mentioned in the preceding article the 
establishment and operation of devices, other than those covered by the 
data to be published in accordance with that article, for special radio 
transmission. It is practically identical with Article 7 of the London 
Convention. ; 

Article 10 (Article 8) contains a statement of the ideal sought in inter- 
national radio service.. “The stations covered by Article 2 (Article 1) must, 
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æ far as practicable, be established and operated under the best conditions 
Enown to the practice of the service and must be maintained abreast of 
scientific and technical progress.” Delegates from a number of the smaller 
countries kept constantly before the conference the fact that radio apparatus 
is expensive, and that in view of the rapid development of the art, installa- 
tions comparatively new in point of time may soon not be the most efficient 
ceveloped. The phrase “so far as practicable” was inserted to cover this 
situation; it is to be hoped that it will not be extended to permit the continu- 
ence in operation of an antiquated and inefficient station whose activities 
constitute a disturbance to a large number of more modern and more efficient 
stations. 

The article is completed by a second paragraph to the effect that all 
stations, whatever their purpose, must, so far as practicable, be established 
and operated so as not to interfere with radio communications or services 
suthorized by one of the contracting governments. It is to be noted that 
this paragraph applies not only to the stations covered in Article 2 (Article 1), 
but also to those stations, including naval and military installations, with 
regard to which liberty is reserved by Article 22 (Article 21). The article 
corresponds to Article 8 of the London Convention, but it so far expands 
that article that the resemblance between the two is slight indeed. 

Article 11 (Article 9) relative to priority for distress calls is identical with 
article 9 of the London Convention. Article 12 (Article 10) contains the 
only reference which the convention makes to charges. It differs from Arti- 
cle 10 of the London Convention (upon which the United States reserved at 
ths time of signing) in that all details concerning charges are left to the regu- 
lations. Detailed provisions concerning charges are contained in two arti- 
cles of the regulations (numbered 24 and 33 in the draft adopted by the 
conference), both of which at the request of the United States were inserted 
in the supplementary regulations.*t 

In Article 13 (Article 11) official recognition is accorded to the division of 
ths regulations into two parts—general regulations which have the same 
force and go into effect at the same time as the convention, and supplement- 
ary regulations which bind only the governments which have signed them. 
Only the United States, Canada and Honduras did not sign the supplement- 
ary regulations, so that if ratification follows signature in all cases, the sup- 
plementary regulations will be effective among by far the larger number of 
parties to the convention. 

The second paragraph of this article, making provision for the alteration 
of the convention and regulations, corresponds to Article 11 of the London 
Convention with some important changes. Under the Washington Conven- 
iion changes may be made only by conferences of plenipotentiaries of the 

‘4In accordance with a statement made by the American delegation at the seventh 
plenary session, reference in the convention to articles in the supplementary regulations is 
no; binding upon the United States. Executive B, p. 240. 
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contracting governments, each conference fixing the time and place of the 
next meeting. The London Convention had also a provision for the 
modification of the convention and regulations between conferences by com- 
mon consent. With the deletion of the article relating to votes, and the 
understanding that the entire question of votes would be settled before the 
next conference, the deletion of the provision for amerdments between con- 
ferences necessarily followed. Article 13 also carries a third paragraph, 
without precedent in the London Convention, stating that before any de- 
liberation, each conference shall establish rules of procedure to govern debate. 

In Article 14 (Article 12 bis) the contracting governments reserve for 
themselves and for private enterprises duly authorized by them, the right 
to make special arrangements on matters of service which do not affect the 
governments generally, on the condition that such azrangements must be 
in conformity with the convention and regulations so far as concerns inter- 
ference which their execution might produce with the services of other coun- 
tries. No similar provision occurs in the London Corvention. 

In Article 15 (Article 12 ter) each government reserves the right to sus- 
pend international radio communication service for an indefinite period 
either generally or only for certain connections or certain kinds of radio 
communication, provided that it immediately so advise the other contracting 
governments through the intermediary of the International Bureau. 

The first paragraph of Article 16 (Article 13) relating to the duties of the 
International Bureau is almost identical with the corresponding paragraph 
of Article 13 of the London Convention, the changes being responsive to the 
enlarged scope of the new convention. The second paragraph of the article 
provides for the expenses of the bureau and the manner in which they are to 
be borne. It is completed by Article 34 (Article A49° of the general regu- 
lations, which follows Article 84 of the Telegraph Regulations rather than 
Article 43 of the London Regulations. Unlike the Telegraph Regulations, 
the Washington Radio Regulations do not assign the contracting govern- 
ments to particular classes for the payment of expenses, but leave each 
government to notify the International Bureau of the class in which it desires 
to be placed. 

Article 17 (Article 13 bis) of the convention is entirely new, the subject 
matter of the article having caused one of the most prolonged debates in the 
conference. It provides that an International Technical Consulting Com- 
mittee on Radio Communications shall be established for the purpose of 
studying technical and related questions pertaining so these communica- 
tions. This provision is amplified by Article 33 (Article 34) of the regula- 
tions. There it is specifically stated that the functions of the committee are 
limited to giving advice on questions which shall have been submitted to it 

42 The conference at the eighth plenary session, Nov. 22, accepted the invitation of the 


Spanish Government to hold the next conference in Madrid, and set the date for 1932. 
Executive B, p. 274. 
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by the participating administrations or private enterprises, and which it 
shall have studied. This advice is to be transmitted to the International 
Bureau with a view to its being communicated to the administrations and 
private enterprises concerned. The opposition to the establishment of the 
committee was based on the fear that it might develop into a supercom- 
mittee which might tend to stifle radio development. Agreement upon the 
creation of the committee was obtained by the limitation of its functions to a 
strictly advisory character. 

After the question of the creation of the committee and of its powers had 
been disposed of, the contest centered on its composition. Countries in 
which radio communication is a government function felt that the dignity 
end authority of the committee would be impaired if representatives of pri- 
vate enterprises were accorded the full rights and powers granted to repre- 
sentatives of the administrations. They recognized the importance of 
having representatives of the large radio communication companies at the 
meetings of the committee, but they wished this presence to be in an ad- 
visory character only without carrying with it a vote in the determination of 
the decisions of the committee. Such a system, however, would have 
deprived the United States and other countries not operating their radio 
communication systems of any effective participation in the work of the 
committee. This situation, reénforced by the desire of the contracting 
governments to obtain the advice of the technical experts to be found in the 
employment of American companies, led to a compromise embodied in 
Article 33 of the regulations. It is there provided that the committee shall 
be formed, for each meeting, of experts of the administrations and authorized 
private companies who wish to participate in the work of the committee. 
Experts of the private companies participate in the work in an advisory 
capacity. When, however, a country is not represented by an administra- 
tion, the experts of the authorized private enterprises of that country have 
the right to cast a single vote. Expenses of any meeting are to be borne in 
equal parts by the administrations and private companies participating 
therein; personal expenses of the experts are to be borne by the administra- 
tions or private enterprises which appointed them. 

The administration of the Netherlands is charged by Article 33 with 
organizing the first meeting of the committee, and of drawing up its program 
of work. Thereafter, the administrations represented at any meeting are 
to designate the administration which shall call the following meeting. 
(Questions to be studied by the committee are to be sent to the administration 
organizing the next meeting, and this administration shall fix the date and 
program of that meeting. While no regular schedule of meetings of the com- 
mittee is designated in the regulations, it is provided that in principle these 
meetings shall take place every two years. 

# At the sixth plenary session, Nov. 18, the Netherlands delegation announced that the 
first meeting of the committee would be at The Hague. Executive B, p. 229. 
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Article 18 (Article 14), which declares that each of the contracting govern- 
ments shall determine the conditions under which it will accept telegrams or 
radiotelegrams originating in or destined to a station not subject to the 
provisions of the convention, is almost identical with the first part of 
Article 14 of the London Convention. : The article further provides that if 
the message is accepted, it must be transmitted and the usual charges 
applied to it; in the corresponding part of the London Convention nothing 
was said of the obligation to transmit, though the provision relative to 
charges is contained therein. 

Article 19 (Article 16), authorizing the adherence to the convention of 
non-contracting governments and stating the effect of adherence and de- 
nunciation upon colonies, ete., is identical with Article 16 of. the London 
Convention, except that the later provision treats of ‘colonies, protectorates, _ 
or territories under sovereignty or mandate” while the earlier one listed 
“colonies, possessions, or protectorates.”’ 

Article 20 (Article 18) is devoted to the arbitration of disputes regarding 
the interpretation or execution of the provisions of the convention or regula- 
tions. In addition to rearranging and rewriting the provisions of Article 18 
of the London Convention, the conference wrote into the new document one 
departure from the older one, namely the provision for compulsory arbitra- 
tion. While the change was opposed, there can be no doubt that the new 
provision is responsive to the desires of a large majority of the contracting 
governments.“ 

Article 21 (Article 20) differs from Article 20 of the London Convention 
only in providing that regulations as well as laws relating to the object of the 
convention shall be exchanged and that the exchange shall be through the 
intermediary of the International Bureau. 

In Article 22 (Article 21) each of the contracting governments reserves 
its liberty regarding radio installations not covered in Article 2 (Article 1), 
and especially with reference to naval and military installations. It is 
further provided that, so far as practicable, these installations must comply 
with the provisions of the regulations regarding assistance to be given in 
case of distress and measures to be taken to avoid interference. To this 
point the article closely resembles Article 21 of the London Convention. 
' The 1927 convention, however, proceeds to state that they must also, so 
far as practicable, observe the provisions concerning the types of waves and _ 
the frequencies to be used, according to the type of service which these 
stations carry on. The subject matter of this latter provision is more recent 
than the 1912 convention. Article 22 carries a further concession in the 
interests of efficient international radio communicetion in a third para- 


4 Opposition to compulsory arbitration was led by Great Britain and Japan. A British 
motion to eliminate the compulsory feature was defeated 43 to 7, and the article with the 
provision for compulsory arbitration was adopted, 38 to 10. See procès verbal of seventh 
plenary session, Nov. 19; Executive B, pp. 237, 238. 
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graph which obligates these stations when used for public correspondence | 
or for special services, to conform, in general, to the provisions of the 
regulations for the conduct of these services. ‘That portion of Article 21 of 
the London Convention which deals with fixed stations has its counterpart 
in paragraph 1 of Article 3 of the Washington Convention, no corresponding - 
provision being carried in Article 22. 

Articles 23 and 24 (Articles 22 and 23) are formal articles dealing with the 
‘time the convention shall go into effect, its duration, and ratification. The 
effective date of the convention is fixed at January 1, 1929, and the place of 
deposit of ratifications at Washington; otherwise Articles 22 and 23 of the 
London Convention are almost unchanged. 

The general regulations annexed to the corivention are composed of 34 
articles and 8 appendices taking up more than 67 pages, as against 24 
articles of the convention filling 9 pages. The provisions are largely of a 
technical nature, of interest primarily to telegraph operators. Extensive 
changes have been made in the London Regulations. 

Probably the most important, of the new provisions of the regulations is 
that contained in Article 5 relating to the allocation of frequencies. The 
principle of'allocation of frequencies to services, not countries, was followed, 
and an elaborate table showing this allocation was incorporated into the 
article. Beginning with frequencies in the band 10-100 kilocycles per 
second (80,000-3,000 meters), the table shows the allocation of frequencies 
up to 60,000 ke/s (5 m.), with only two bands unreserved. Above the 
latter figure, frequency bands are unreserved. 

Another important decision incorporated into the regulations is that for 
tke eventual abolition of damped waves. Generally, the use of damped ` 
waves of a frequency of less than 375 ke/s (wave length above 800 m.) is 
forbidden beginning January 1, 1930; no new installations of damped wave 
transmitters (spark sets), except low-power transmitters, may be made in 
ships or aircraft beginning at the same date; the use of damped waves of all 
Frequencies is forbidden beginning January 1, 1940, except for the low-power 
transmitters mentioned above; no new installations of damped wave trans- 
mitters may be made in land or fixed stations henceforth; and waves of this 
type are forbidden in all land stations beginning January 1, 1935. (Article 
5, paragraph 8 and Article 16 [18], paragraph 1.) 

The supplementary regulations are few in’ number, consisting of but six 
articles and one appendix. For the most part these relate either to raidotele- 
zraph charges or to the procedure to be followed in radiotelephony. The 
Government of the United States has consistently refused to attempt to 
regulate charges to be applied in the redio communication service. The 
reason for the insertion of the article and appendix regarding radiotelephony ` 
in the supplementary regulations was the belief that the service has not yet 
developed to the point where specific detailed regulation is desirable. Two 
other articles relate to priority of communications (a part of this article 
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appears as Article 23 of the general regulations) and =o ocean letters. The 
remaining article provides that the International Telegraph Convention 
and annexed regulations shall be ‘applicable to radiokelegrams in so far as 
they are not inconsistent with the International Radictelegraph Convention 
and regulations. In part it corresponds to Article 50 of the London Regu- 
lations. 

One of the committees of the conference devoted its entire time to a study 
of the International Code of Signals. Though its labors constituted an 
important part of the work of the conference, the ccnclusions of the com- 
mittee have been incorporated in another document and do not appear in the 
convention or regulations.“ In other cases also, careful work on the part of 
committees of the conference is not immediately apparent; as, for instance, 
in the delicate problem of preserving the proper relationship between the 
Radio Convention and the Convention for the Safety of Life at Sea and 
the Convention for the Regulation of Aerial Navigation. 

An appreciation of the difficulties confronting the conference can be 
obtained from a careful study of the convention and regulations. Some of 
those difficulties appeared insurmountable even as late as the opening of 
the conference. The fact that the conference was a success is a tribute to 
the ability and earnestness of the delegates, and to the decision of their 
governments that a working basis for the conduct of the radio communica- 
tions of the future must be found. The conference made no attempt to 
devise permanent regulations. It is believed that the fruit of its labors, 
not unduly restrictive of the progress of the radio art, will be a satisfactory 
guide for the period of approximately five years it is due toremain unchanged. 


* Report of the chairman of the Committee on the Internaticnal Code of Signals to the 
President of the International Radiotelegraph Conference, November 17, 1927. 


i 


THE LAND AND PETROLEUM LAWS OF MEXICO 


By Joun P. BULLINGTON 
Of the Texas Bar 


THE PETROLEUM QUESTION 


The legal nature of property in mines has been the subject of much dis- 


cussion, and varies, not only with the different systems of law, but also in ~ 


different countries accepting the same legal system. In Roman law, the 
owner of the soil was theoretically considered to own all beneath the surface 
to the center of the earth, and all above it to the heavens, though there is 
considerable evidence that at one period of the Roman law the property in 
mines was separate from that of the surface. It is fairly certain, too, that 
the State was deemed to have an interest in mines and entitled to a portion 
cf the profits. Under the early civil law, gold and silver under public lands 
were considered to be the property of the Crown, while that under private 
land was considered to follow the ownership of the stirface, subject to the 
payment of one-tenth of the profits to the prince.? At a later period it be- 
came the general doctrine over Europe that gold and silver under all lands 
was vested in the Crown, though in France the doctrine had little success. 
- This conception was particularly strong in Spain, where the ownership of 
mines in general vested in the Crown and did not pass even with a general 
grant. An express grant was valid only for the lifetime of the granting sov- 
ereign. Private title to mines seems to have been recognized only through 
immemorial possession. John I granted one-third of the mines to the owner 
cf the surface, but this grant was repealed by Phillip II, thus vesting the 
property in mines in the Crown again. Under his decree, it- was provided 
that natives and foreigners alike might work the mines and gain property in 
them as absolute as could be done with any other subject. However, cer- 
tain payments to the Crown were required. Under the English common 
law, mines of gold and silver, though found on private property, were the ex- 
clusive property of the Crown, by virtue of the royal prerogative. The 
title was such that gold and silver did not pass under the designation of 
“lands and mines” in a general grant.” Under the common law as under- 


1 Mispoulet, Le Régime des Mines à Epoque Romaine et au Moyen Age, Paris, 1908, pp. 
€2-65. See also p. 54. 

2 Rockwell’s Spanish and Mexican Law, N. Y., 1851, pp. 124-125. 

3 Planiol, Droit Civil (8° éd., 1920), No. 2392. 

4 Rockwell, op. cit., 126. 

5 Hall, The Laws of Mexico (1885), pp. 356-357. 

$ Case of the Mines (1568), 1 Plowden 310. 

7 Bainbridge v. Esquimalt, etc. Ry. (1894), 4 B. C. 181. 
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stood in the United States, the title to mines is prima facie in the owner of 
the soil.® 

The reason generally assigned in support of the Crawn’s right to gold and 
silver was its requirement for the coining of money and to furnish an army 
for the protection of the realm.? This same reasoning (i.e., necessity for the 
protection of the realm) finds its modern counterpart in the division of min- 
erals into categories by modern civil law countries. The tendency towards 
classification is particularly pronounced in Latin-American countries, and it 
ig usual even in those classifications which are considered to be the property 
of the surface owner for his property in the subsoil to be conditional on cer- 
tain payments to the State.° The present-day importance of petroleum 
on matters of national defense makes it quite as necessary to modern nations 
as gold was to the ancient monarch." 

The mining laws of Mexico came originally in the form of deires from the 
Spanish Crown known as Leyes de Indias.2 While there is some doubt as to 
whether or not, mines in the New World were considered as private property 
or as vested in the Crown, the latter view seems best borne out by reason and 
evidence.“ In the Nueva Recopilación de las Leyes de Indias, property in 
the mines, including “bitumen and juices (jugos) of the earth,” was reserved 
to the Crown.“ Charles III in 1783 issued a decree giving his vassals the 
right to possess and transfer the property in mines urder certain conditions, 
but expressly reserving that they were not thereby to be separated from the 
royal patrimony. The colonial laws continued in Zorce to a large extent 
even after the declaration of independence in 1821. The first change of any | 
importance was that made by the Constitution of 1857 placing control of the 
mining industry in the various states. This proving unsatisfactory, a con- 
stitutional modification was made under which the first Federal Mining Code 
was promulgated in 1884.% This code in its classification of minerals 

8 40 Corpus Juris, 758. 

? Case of the Mines, supra. 

10 The laws and codes are collected in Thompson, Petroleum Laws of All America, Wash- 
ington, Govt. Printing Off., 1921, p. 490 et. seg. See also, Holding of Real Estate and Ac- 
quisition of Mines, ete. by Aliens in Foreign Countries, Great Britain, Foreign Office, 1922; 
and Velarde, Historia del Derecho de Mineria etc., Buenos Aires 11919), 146, 163, 180, 198. 

u See Ise, The United States Oil Policy, New Haven, 1926, p. 478; and the British Petro- 
leum Production Act of 1918 (Chitty’s Statutes, 6th ed., 949); French Finance Act (not 
yet passed the Senate), April 4, 1926, Art. 53 (Dalloz, Recewil Périodique et Critique, 1926, 
4° partie, p. 163); Spanish. measures reported in United States Daily, Nov. 12, 1927, p. 1, 
col. 3; Norwegian Law of 1906 (34 Clunet, 983). 

2 For a short history of the position of petroleum in the Mexican mining laws see San- 
tanella, “El Derecho Sobre el Petroleo,” in La Industria Petrolera, Mexico, Poder Ejecutivo 
Federal, 1919. 

38 Rockwell, op. cit., 129. 

u Colarno, J., La Ley Mexicana del Petroleo y su Reglamento, Mexico, 1926. (Mimeo- 
graph), p. 3. 

15 Idem., p. 3; Rockwell, op. ciè., 49. 

18 An English translation is found i in Hall, op. cit., App. IJI. 
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alaced petroleum with those minerals which were the exclusive property of 
she owner of the soil. The later code of 1892 17 did not mention “property,” 
aut merely declared petroleum to be one of the mineral substances which 
xight be freely exploited by the owner of the surface. In 1909 18 another 
sode was passed, again declaring the property in mineral oils to be in the sur- 
zece owner. This was the code in effect when the Constitution of 1917 came 
xto being. 

Prior to the promulgation of the Organic Law and its Regulations, presi- 
dential decrees of July 31 and August 8 and 12, 1918, attempted to put into 
cffect portions of Article XX VII ' relating to petroleum. Upon the refusal 
ef some of the foreign companies to comply with the decrees, certain of their 
Loldings were “denounced” as “free” lands. This led to the decisions of 
the Supreme Court generally referred to as the “Amparo Cases,” 2° which 
Leld in effect that Article XX VII was not retroactive in so far as petroleum 
uzhts were concerned and did not apply to such rights acquired prior to May 
2,1917. The existence of such prior rights in petroleum might be shown, ac- 
eording to the court, by certain enumerated “positive acts” manifesting an 
Extention to reduce the petroleum to possession. So also, the cases where 
such an intent was mentioned in, or manifest from, the contract claimed un- 
der. Under Mexican constitutional law, five decisions in cases with like 
tacts are required to constitute “jurisprudence,” i.e., a decision binding on 
the court in future cases. Due to the peculiar legal system of Mexico, too 
sauch stress should not be placed on the decision of the Supreme Court in the 
*“exas Company Case, though it was followed by four other similar cases and 
thus constitutes “jurisprudence,” for the court is not bound to follow those 
decisions in cases arising under the laws passed in 1926.74 

A more important factor occurring before the promulgation of the laws 
vas the result of the United States-Mexican Commission convened in Mex- 
fo City on May 14, 1923. Messrs. Payne and Warren met with Srs. Ross 
end Roa for a discussion of the outstanding differences between the two 
rcovernments at that time. A series of meetings resulted in a Special and a 
Heneral Claims Convention, and statements by the representatives at a for- 
mal meeting on August 2nd, of the positions of their respective governments. 
=t was stated by the Mexican Commissioners that the executive, by virtue of 


17 Velarde, op. cit., pp. 182~188. 

18 The law is translated in Wheless, Compendium of the Laws of Mexico, St. Louis, 1910, 
7.570, See also p. 981. 

19 See this Journau Vol. XXI, p. 685. 

20 Texas Co. of Mexico, S. A. v. Secretaria de Industria et al., 9 Seminario Judicial, 432; 
International Petroleum Co. v. Agente de Petroleo, 10 Sem. Jud. 1189; Tamiahua Pet. Co. 
z. Sec. de Indus. et al., 10 Sem. Jud. 1190; id., 10 Sem. Jud. 1190; International Pet. Co. v. 
Sec. de Indus. et al., 10 Sem. Jud. 886. 

21 For an explanation of the Mexican practice see “The Writ of Amparo Under Mexican 
ew,” by Associate Justice Benito Flores, 7 Journ. Amer. Bar Assn. 388, and Schuster, 
“The Texas Company’s Amparo Case,” 7 id., 583. 
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his duty to support the judicial department, would continue to give effect to 
the principles announced in the Texas Company Case, declaring Article 
XXVII not retroactive in respect to those persons who had performed “ pos- 
itive acts” demonstrative of an intention to reduce the petroleum to posses- 
sion. These acts were enumerated as: 
drilling, leasing, entering into any contract relative to the subsoil, mak- 
ing investments of capital in lands for the purpose of obtaining the oil in 
the subsoil, carrying out works of exploitation and exploration of the 
subsoil, and in cases where from the contract relative to the subsoil it 
appears that the grantors fixed and received a price higher than would 
have been paid for the surface of the land because it was purchased for 
the purpose of looking for oil and exploiting same if found; and, in gen- 
eral, performing or doing any other positive act, or manifesting an in- 
tention of a character similar to those heretofore described. 


It was further stated that 


The above statement has constituted and will constitute in the future 
the policy of the Mexican Government, in respect to lands and the sub- 
soil upon which, orin relation to which any of the above specified inten- 
tions have been manifested; and the Mexican Government will grant to 
the owners, assignees or other persons entitled to the rights to the oil, 
drilling permits on such lands, subject only to police regulations, sani- 
tary regulations and measures for public order and the right of the Mexi- 
can Government to levy general taxes.” 


Sections III and IV of the statement relate to the rights of those persons 
who failed to perform a “ positive act” before May 1, 1917. It was stated 
that in conformity with the decisions of the President of January 17, 1920, 
and January 8, 1921, such persons would be allowed to obtain and use the oil 
in the subsoil to the exclusion of third-parties having no title to the land or 
subsoil. These two sections are expressly stated not to constitute an obli- 
gation for an unlimited time. 

The American Commissioners reserved the rights of the United States to 
make future claims arising out of the petroleum laws on behalf of their 
nationals, while the Mexican Commissioners reserved the rights of their 
government to deal with the lands upon which no “ positive act” had been 
done. 

It is contended by the United States that the published statements arising 
out of this meeting constitute an international obligation binding on the 
Mexican Government, and that putting into effect any law or decree con- 
trary thereto would be tantamount to breach of a treaty obligation. Fur- 
ther, it is contended that the Petroleum Laws of 1926 violate that agreement. 
The Mexican Government denies that the statements of the Mexican Com- 
missioners constitute anything more than “a statement of the purposes of 
President Obregon to adopt a policy which, although approved and followed 


2 Proceedings of the United States-Mexican Commission Convened at Mexico City, May 
14, 1923, Department of State: Washington, D. C., especially pp. 47—48. 
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in its main points by the present President, cannot in any manner constitute 
a promise with the binding force of a treaty that the future Presidents must 
observè in-all its details, and much less that it might bind the legislative 
power and the Supreme Court of Justice... .”’ It is said also that the 
reservations of Section V take from it any character of a synallagmatic 
agreement.?? Certainly it was not a treaty, for there were no ratifications 
exchanged, and the highest force that may be attributed to it is that of an 
executive agreement. Cases have arisen before which involved the meaning 
and intent of arrangements made between nations other than by treaty, 
which have been decided by international tribunals.* The difference in. 
opinion between the United States and Mexico as to the nature of the 
“agreements” entered into in 1923 are such as ean only be solved by judicial 
decision. In the absence of such authoritative decision, it is impossible to 
reconcile the conflicting contentions of the parties. The unilateral determi- 
nation of the meaning of the document in question would not be conclusive of 
its legal meaning. 


“ACQUIRED RIGHTS” AND RETROACTIVE LEGISLATION 


Coming now to the legislation of 1926,% we find the two governments in 
agreement on at least the following basic principles: 

(1) Rights of property of every description are to be respected and 
guaranteed in conformity with the recognized principles of international 
law and equity. 

(2) The. principle that acquired rights may not be impaired by legis- 
lation retroactive in character or confiscatory in effect is not disputed. 

- (Mexico reserves that mere retroactivity without injury is not objec- 
tionable.) 


The agreement on these principles means little, however, when it is con- 
sidered that there is no agreement on the “respect of private property” 
required by international law and equity, ‘nor is there any on what consti- 
lutes an “acquired” right. The doctrine of “acquired” rights is a legacy of 
tke political theory of the middle ages, and is part of the larger theory of 
*“~atural” rights, or rights having their foundation in the ius gentium, exist- 
ing prior to the State and therefore beyond the power of the State to impair. 
Among these “natural” rights we find the “right of property,” the inclusion - 
of which in the “natural” rights was perhaps influenced by the very ancient 
beliefs in the close physical connection between the person and his proparty, 
vestiges of which are still apparent in the real property laws of some of our 
states today. It was considered by the thinkers of the middle ages that 


23 American Property Rights in Mexico, Department of State, Washington, 1926, pp. 
10-18. 

4 E.g., The Mavrommatis Concession Case (Great Britain v. Greece) decided by the 
Permanent Court of International Justice. 

2 For references to these laws see this Journat, Vol. XXI, pp. 686-687. 
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those “acquired” or “vested” rights not having their foundation in the zus 
gentium were mere creatures of the State, and could, therefore, be revoked or 
modified by that power at will2® Nevertheless, during this period there 
grew up the theory of a sort of overlordship in the State with respect to lands 
within its boundaries. This theory gave birth to that of expropriation, by 
virtue of which the State was empowered for reasons of the public weal to 
take private property.” This power was restricted by the bounds of “good 
cause” and compensation. It is somewhat surprising to find at this time, 
when “natural rights” of the individual were first being proclaimed against 
the State, that there was a considerable body of legal opinion to the effect 
that when a statute was general and impersonal, or when necessity demanded 
it, compensation was not necessary.28 The vast majority of the constitu- 
tions formulated before 1914 provide that property may not be taken for 
other than public purposes or necessity, and then only against adequate 
compensation. The doctrine that “property” is a “natural” right is im- 
plicit in most of them. It was expressly stated to be such in the French 
Declaration of the Rights of Man,” and a like statement is to be found in 
many of the older state constitutions of the United States.?® The courts of 
the United States still speak of “natural” rights, and many cases have been 
decided on the assumption that such rights, embodied in the due process 
clause, exist prior to and above the State.3 

Closely connected with the theory of acquired rights is that concerned with 
“retrospective” legislation. Since legislation which does not in some sense 
have retroactive effect is inconceivable, the term “retrospective” must have 
a technical meaning. Obviously, there is nothing objectionable in retro- 
active legislation per se; the difficulty arises only when it substantially injures 
rights previously acquired. The matter has been much discussed in recent 
times, and a vast amount of literature is available from theorists of the Civil 
Law attempting to define the terms. Whether or not a statute is “ retro- 
active” in the technical sense depends entirely on whether it interferes with 
“acquired ” rights, so that the gist of the matter lies in the meaning of that 


` % Maitland’s Gierke, Political Theories of the Middle Ages, Cambridge, 1900, pp. 74-79. 

27 Id., Compare the English theory that the ultimate (allodial’ tenure of all lands is in the 
Crown, the individual having only certain lesser tenures. See Allen, The Royal Preroga- 
tive in England, London, 1849, pp. 125-155. 

28 Gierke, op. cit., pp. 80, 180, notes 276, 277. 

29 (1789), Art. 2. See also the Constitution of 1848, Art. 3. 

80 Maine, Art. I, Sec. 1; New Hampshire, Part I, Art. 2; Vermont, Chap. I, Art. 1; Massa- 
ehusetts, Part I, Art. 1; Pennsylvania, Art. IX, Sec. 1. 

äi See the excellent study of Haines, “The Law of Nature in State and Federal Judicial 
Decisions” (1916), 25 Yale Law Journ. 617. See also Ritchie, Natural Rights, London, 
1924, pp. 263-271. 

32 Notable examples are the two volume work of Lasalle, Das System der Erworbenen 
Rechte, Leipzig, 1861, and Gabba’s work in four volumes, Teoria della Retroattivilé delle 
Leggi, Torino, 1891. See also the lengthy discussion of Savigny, Rémisches Recht, Berlin, 
1848, vii, pp. 381-514. : 
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term. Many definitions have been offered, yet none is to be found which 
does not in the final analysis come to this: “ An acquired right is a right which 
has been acquired.’ Under the name of “vested” rights the subject has 
produced a large mass of jurisprudence in the courts of the United States, an 
2xamination of which discloses that a “vested” right is one to which the 
- judicial department of the government is disposed to give protection at a 
ziven time. At different periods the disposition of the courts will vary; and 
with it the meaning of a “vested right.’ Since in no single nation is there a 
egal definition of “acquired” or “vested” rights having anything like an 
accurately predictable content, it is difficult to see how there can exist such a 
definition in international law. 

The rights in petroleum which have been the subject of difference between 
ske two governments are divided into two classes: first, those rights which 
2cme within Article 14 of the Organic Law as having been established by a 

‘positive act”; and second, those pertaining to individuals not having per- 
Zormed a “‘ positive act” prior to May 1, 1917. As tc acquisitions after that 
date there is no difference of opinion, the United States recognizing the right 
of Mexico to pass such laws with respect to future acquisitions. 

As tothe rights acquired prior to 1917, it is the position of the United 
States that persons coming into Mexico while the Constitution of 1857 and 
ake Mining Codes of 1884, 1892, and 1909 were in effect, and purchasing land 
or-executing leases thereunder, have “acquired” rights which cannot be 
injured or taken away without violation of the rules of international law. 
Mexico answers that “acquired ” rights are not injured inasmuch as persons 
acming within Article 14 will have their titles respected by the issuance of a 
əcncession for fifty years. It is insisted that this is compatible with the 
Supreme Court decision to the effect that the petroleum division of Article 
XXVII of the Constitution is not retroactive, because every effect of the 
sitle in the past is recognized, and the only effect of the law is in the future, 
z.e., on the extent in futurum of the right previously acquired. 

As to the rights of persons not having performed the required “ positive 
acts,” it is maintained that they had not a “right,” but a “mere expectancy,” 
Aence the law is not retrospective as to them, since it interferes with no 
‘acquired right.” „In turn, the United States replies that granting a con- 
cession for fifty years is not a “recognition” of full title, and that those 
Dersons having performed no “ positive act” did have “acquired” rights and 
not “mere expectancies.” It is thus clear that no agreement can be had 
DSetween the parties based on the elusive terms “acquired rights” or ‘“‘retro- 


3 E.g., Gierke, Deutsches Privatrecht, i, 192; Merlin, Répertoire, Paris, 1827, v, Sec. 3, p. 
538; Baudry-Lacantinerie, Précis de Droit Civil, Paris, 1905, i, 28. See the interesting 
=rzicle on the conception of “vested rights” in the United States courts, by Bryant Smith, 
“Retroactive Laws and Vested Rights,” 5 Tex. Law Rev. (1927), 231. 

434 Yale Law Journ. (1925), 308. Cf. Munn». Illinois (1876), 94 U. S. 118, and Tyson 
& Brother v. Banton (1926), 47 Sup. Ct. 426. 
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spective legislation.” From the preceding discussion of these terms it seems 
clear that their use in attempting to solve questions of international law can 
serve only to obscure the basic issues.*® 


EFFECTS OF THE PETROLEUM LAW 


Before discussing further the legal issues involved it will be necessary to 
review the facts and to determine, so far as is possible, what the actual opera- 
tion is, or may be. The laws require that formal statements and presenta- 
tion of claims be made within one year from the promulgation of the law 
- under penalty of having all rights considered as renounced. There is much 
conflict in the reports of how many companies accepted the new law and 
fulfilled its requirements.’ It is certain, however, that a number of im- 
portant companies did not accept and relied upon the interposition of their 
respective governments for the protection of their rights. Under municipal 
law, therefore, the titles of these latter companies have been divested by 
operation of law. Those companies are now seemingly in a position of 
absolute dependence upon the action of their governments unless the Su- 
_ preme Court of Mexico declares the operative law unconstitutional. Prior 
declarations as to the meaning of the law from official and semi-official 
sources did not make completely clear the manner in which the law would be 
given effect. One statement, emanating from the Mexican Embassy in 
Washington, was to the effect that the law would not be applied to any of 
those persons holding titles acquired prior to 1917,38 which is in conflict with 
some of the notes sent from the Mexican Government to the United States. 
The note of March 27, 1926, in reply to a specific question, stated clearly that 
the law would apply to rights obtained before 1917 as well as after, but that 
the fifty-year concessions might be renewed so that no real prejudice would 
exist. The time limit having passed for the confirmation of rights under the 
law, it has been given effect in several cases by the cancellation of drilling 
permits and the refusal to issue new ones to certain of the companies who 
failed to accept the law. These cases have been taken to the federal courts, 
and in several of them writs of amparo are reported to have been granted 
restraining the government from interfering with the operations of the com- 
panies. In other courts it seems that the writs have been refused. The 
cases will not be settled from a municipal standpoint, however, until a de- 
cision is made by the Supreme Court. Meanwhile, there is an apparent 
policy on the part of the Mexican Government not to interfere further with 
the operations of any of the companies.*® 


3 American Property Rights, ete., passim. 3 Art. 15, Organic Law. * 

37 N. Y. Times, Jan. 22, Feb. 8, 17, 19, 1927. 38 N. Y. Times, Dec. 3, 1926, p. 2. 

22 N. Y. Times, Jan. 26, 30, Feb. 3, 1927. Itis reported that the Mexican Supreme Court 
has recently held that the cancellation of these permits was unconstitutional. However, 
the opinion has not yet been made public, so that no consideration can here be given to its 
effect. 
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In attempting to determine the extent of injury which might be done-to 
owners of petroleum property it must be kept in mind that the peculiar and 
mobile nature of the substance over which dominion is attempted to be 
exercised requires considerations not present in the ordinary incidents of 
property in land. In the United States there are three theories as to the 
matter of property in petroleum, one acknowledging full ownership in the 
-owner of the surface; 4° a second recognizes in the owner of the surface a de- 
feasible ownership in the subsoil; £ while a third line of cases recognizes in the 
owner of the surface no “property,” but only the right to reduce to posses- 
sion. This latter view accords with that expressed by Mexico, the differ- 
ence being in the amount of legal protection given to such a right. 

The Government of the United States has in its correspondence with 
“Mexico maintained the first theory of complete ownership, and for the pur- 
poses of this discussion that theory will be accepted. ‘‘Property,” in its 
legal sense, has been defined by an American court as being “not the thing 
itself, but certain rights in and over the thing, those rights being: user, ex- 
clusion, disposition.” The property in which the petroleum companies are 
interested is property in the oil, the land being necessary only as a brace for 
their drilling apparatus. Assuming that such a company complied with the 
“Mexican law and received a fifty-year concession, what has happened to | 
their “property” in the petroleum? The right of user continues, but is ` 
limited to fifty years; the right of exclusion continues; the right of disposition 
äs divided, 7.e., the petroleum when in place may not be disposed of, but from 
the moment it is reduced to possession it may be freely sold. Remembering 
the substance with which we are concerned, it is difficult to see how limiting 
the user to a period of fifty years would be actually detrimental to the owners. 
No oil well has been known to have so long a life. If, however, at the end of 
that period there still remains oil that may be taken, the concession may be 
extended or renewed as provided by Article 155 of the regulations. It has 
‘been said that this article is illegal inasmuch as sub-section II of Article 14 of 
the Organic law says that “confirmation of these rights may not be granted 
fcr more than fifty years, etc.” That, of course, is a matter for the Mexican 
courts to settle, but in view of the fact that specific provision is made for 
renewal of all concessions without exception,“ and the fact that there is no 
prohibition in the law against giving preference for future grants of conces- 
sions to holders of these fifty-year “confirmations,” we are not warranted in 
assuming that the Mexican courts would decide that no such renewal or 
preference might be given. If all the oil be removed within fifty years, there 
is no actual loss at all. The restraint on future alienation, which interferes 


40 Texas Co. v. Daugherty (1915, Tex.), 176 S. W. 717. 

4. Westmoreland Gas Co. v. DeWitt (1889, Pa.), 18 Atl. 724. 
- £ Ohio Oil Co. v. Indiana (1900), 177 U. S. 190. 

4 Dixon v. People (1897), 168 Ill. 179. 

“ Organic Law, Art. 8, Sec. VII. 
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somewhat with the former freedom of disposition, is an operation of the law 
which has never, even in Anglo-Saxon jurisprudence, been considered an 
interference with property beyond the power of the Sżate. No restraint is 
placed on the sale of such oil as is recovered, and the only injury possible in 
this connection is the inconvenience which might result to persons wishing to 
retire from the business in Mexico, or to persons who purchased the rights for 
speculative purposes.“ 

The essence of the injury, therefore, lies in the possibility that owners of 
rights over petroleum may be forced to exercise them or lose them. Under 
the law, exploitation is a condition to the continuazce of the concession.” 
All that has been taken by the Mexican Government to date is the naked 
title.48 This is thought by some to be a mere stepping-stone to further 
encroachments resulting finally in an actual confiscation of the oil. We are 
not permitted to say, however, that because act “A” makes possible act “B,” 
which is illegal, act “ A” must be considered illegal also. If future acts of the 
Mexican Government resulted in an actual confiscazion, no reason is seen 
why Mexico would be relieved of responsibility for those acts. 

Viewed in another manner, the situation may be regarded as involving the 
exercise of “eminent domain” instead of the “police power,” for eminent 
domain, reduced to its lowest terms, is but the change in form of property. 
From this point of view Mexico would be bound to make “‘adequate” com- 
pensation. The fifty-year concession would represent the compensation, the 
“adequateness” of which might occasion a difference of opinion. 

The purpose of Mexico in nationalizing this part of her natural resources 
is recognized by the United States as legitimate, the method alone being in 
dispute.5 That Mexico might expropriate entirely all the oil properties in 
Mexico against “adequate” compensation is not denied. This method of 
nationalizing the subsoil would have been far beyond the financial possibili- 
ties of Mexico, so it was necessary to devise some other method of reconcil- 
ing the property rights of individuals and the legitimate purposes of the 
State. In view of the probable impossibility of arranging compensation for 
oil properties which would be accepted as “adequate” by the owners, the 
course pursued seems not to have been improper, particularly since actual 
pecuniary injury to private owners is still unproved. It must be admitted, 


45 Chaplin, Suspension of the Power of Alienation, N. Y., 1911, Sees. 20-21. 

4 A railroad in the United States may not because of its own desire retire from business. 
State of Texas v. Eastern Texas Ry. (1922), 258 U. S. 204; Atl. Coast Line v. No. Car. 
“Comm. (1907), 206 U. S. 1. As to land purchased for speculative purposes, sce Village of 
Euclid v. Ambler Realty Co. (1926), 272 U. S. 365. 

47 Arts. 69 and 141 of Regulations. 

48 Compare New York Public Lands Law, Art. VII, Sec. 80. Cf. The French Mining 
Law of 1810 (Art. 552 of Civil Code), Lengereau, Essai sur la Nature Juridique de la Prop- 
riélé Minière, Toulouse, 1922, 15-35. 

4° The Delagoa Bay Railway Case, Moore, Int. Arbitrations, I, p. 1870. 

50 Mr. Kellogg to Sr. Saenz, January 28, 1927. 
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nonetheless, that it is an invasion of the interest of private individuals, and 
egal minds might differ on the legal effects of that invasion. It becomes 
shen, from its nature, a purely legal question to be decided by an interna- 
tonal court, applying general legal principles and those of international 
aw to whatever facts may be proved. 

No provision is made in the law for persons purchasing or leasing lands 
srior to May 1, 1917, and who have performed no “positive act.” As to 
“hem, Mexico regards the interest acquired as a “mere expectancy,” and as 
cuch not legally entitled to respect. The United States regards them as 
*acquired” rights in the same sense as those embodied in Article 14 of the 
Organic Law.’ The policy of Mexico has been to give holders of these in- 
-erests concessions in preference to third parties having no interest in the 
’ End, and there has been no indication that this policy is to be changed.” 
“Jnder such procedure the rights involved would be governed by the same 
principles as were discussed above in connection with rights accompanied 
by a “positive act.” If, however, the policy is changed and these interests 
extinguished, the element of actual damage is more apparent. Since the — 
“4iexican and American systems of law differ on the legal protection afforded 
such interests, the question must be settled by considerations of the protec- 
ion afforded private property of aliens by international law. Certainly 
“fexico’s contention that the interest was not an “acquired” right under her 
system of law would be ineffective before an arbitral tribunal, and in view of 
precedent it is doubtful if the total extinction of these valuable property 
mterests would be upheld.® 

The final position of the Government of the United States is stated by 
Zecretary Kellogg to be that 

. . it expects the Government of Mexico, in accordance with the true 
intent and purpose of the negotiations of 1923 . . . to respect in their 
entirety the acquired property rights of American citizens, which have 
been the subject of our discussion, and expects the Mexican Govern- 
ment not to take any action under the laws in question and the regula- 
tions issued in pursuance thereto, which would operate, either directly 
or indirectly, to deprive American citizens of the full ownership, use and 
enjoyment of the said properties and property rights. 

This statement of the right of property in absolute terms could hardly be 
supported under any present system of law, and is indicative of the width of 
the breach between the conceptions of state power held by the two govern- 
nants," 


* American Property Rights, ete., pp. 5, 18-19. 

32 Presidential decisions (acuerdos) of Jan. 17, 1920, and Jan. 8, 1921. 

33 In every international case reviewed in this JOURNAL, Vol. XXI, p. 685, in which there 
wes a total extinction of property interests, compensation was successfully demanded. 

4 American Property Rights, ete., 27. 

5 Compare the language of Holmes, J., dissenting in Tyson & Bro. v. Banton (1926), 47 
Srp. Ct. 426, 433. 
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In summary it may be said that in so-far as the petroleum legislation is 
concerned, much will depend on the manner in which the Mexican Govern- 
ment applies the laws. Upon this will depend the degree of actual loss sus- 
tained by owners of petroleum “rights.” The final question is not whether 
the State may under international law interfere with private property in- 
terests of aliens, for that it may do so to a certain extent is beyond refutation. 
The real issue, broadly stated, is ‘How much of the private property inter- 
ests of the alien may be taken by the State by a general impersonal law with- 
out compensation?” 


THE AGRARIAN AND ALIEN LAND LAWS 


One of the moving factors in the revolution of 1910 was the agrarian 
question. Under the Diaz régime vast quantities of the public lands were, 
by methods legal and illegal, placedin the hands of individuals. This aliena- 
tion of the public domain was accomplished by various means, and only in 
rare cases did the government receive adequate consideration, a great part 
of the land being disposed of gratis. Under pretext of applying the expro- 
priation law of June 25, 1856,5” the ejidos and other communal lands of the 
villages and communities were expropriated. During the following ten 
years most of these lands came into the hands of the large landed proprietors.’ 
By various methods, some 25% of the total area of Mexico passed into the 
patrimony of a few individuals and companies, many of them foreigners, 
who enjoyed peculiar privileges under the Diaz administration.*® The de- 
cree of January 6, 1915,5° which was incorporated into Article XXVII of the 
Constitution of 1917, was designed to restore these lands to the villages and 
communities. Under this decree a considerable amount of land belonging 
to foreigners was taken by illegal methods and without compensation, or 
with but nominal compensation. The arbitrary methods employed in the 
expropriation of this land were the subject of part of the discussions at the 
meetings of the United States-Mexican Commission in 1923. The Ameri- 
can commissioners pointed out specific instances in which the domestic law 
had been flagrantly violated and American citizens arbitrarily dispossessed 
of their properties. That a considerable amount of illegal confiscation had 
been indulged in by the Mexican authorities was admitted by the Mexican 
Commissioners, who pleaded in defense the peculiar situation existing at 


5 For an excellent short history of the matter see Phipps, “Some Aspects of the Agrarian 
Question in Mexico,” 1925, Univ. of Texas Bull. No. 2515. 

57 de Negri, op. cit., 10. The Constitution of 1857 in its Art, XXVII forbade ecclesiastic 
and civil corporations to own land. By bringing the communes under the head of civil 
corporations it was possible to expropriate their lands “legally.” Colección de Leyes Sobre 
Tterros, Secretaria de Fomento, Mexico, 1913, p. 16. ‘ . 
` §%8 Phipps, op. cit., 108-109. 

59 de Negri, Recopilación Agraria, 1924, Mexico, 34. In English, C. W. Hackett, “The 
Mexican Revolution and the United States, 1910-1926,’ World Peace Foundation Pam- 
phlet, Vol. IX, No. 5, 1926, p. 408. 
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shat time in Mexico, it being said that only an immediate granting of lands 
39 villages and communities made possible the continuance of peace.®? 
Under the law, lands expropriated were to be paid for by twenty-year, 5% 
aonds, and the value of the land was to be determined by the owner’s decla- 
zation of taxable value, to which was added 10% and the value of the im- 
aroveménts on the land. Both the method of valuation and that of pay- 
ment were objected to by the American commissioners, it being said that 
aothing short of “full and fair” compensation would meet the demands of 
_nternational law, which required also that the payments be made in cash at — 
she time of the taking. . It was answered that inasmuch as the individuals 
awning the land had themselves made the statement as to the value of the 
and (they having been warned that such value would be the basis of an ex- 
aropriation made, and opportunity being afterward given for changing the 
valuation), it was the fault of the individual and not of the Mexican Govern- 
mentif the value given wasnotafairone. The payment in twenty-year bonds 
was defended on the ground of the internal exigencies of the State and the ` 
-laim that the revenue from the bonds would be equivalent to the actual 
zantal value of the land. The general argument that foreigners received the 
same treatment as nationals was also made. It was indicated, too, that the 
zovernment was then negotiating a loan for the redemption of the bonds, and 
Zor that reason it was expected that they would have a market value. The 
anusual circumstances of the case were recognized by the American com- 
missioners, and it was agreed that if Mexico would not consider it as a pre- 
sedent for future actions, the American Government would take under ad- 
visement whether or not.it would accept the federal bonds as payment for 
axpropriated lands not exceeding 1,755 hectares from any one individual.® 
Tt was also presumed that the persons who had previously suffered injury 
tecause of the improper application of the laws would be able to present 
sheir claims under the claims conventions to be concluded. The matter has 
not since been the subject of diplomatic discussion, and whatever injuries 
may result from the law will no doubt be settled by the claims commissioris 
row sitting. While the statement of the American commissioners that 
... The United States maintains that under the rules of interna- 


tional law there can be no taking of lands, water rights or other. property 
of American citizens, in whatever form their interest may be held, legally ` 


6 Proceedings, ete., pp. 26, 32. See also the note of Sr. Pani to the American Chargé 
Paffaires, quoted ibid., p. 28. Attention is also directed to the article of Col, ‘J. C. Breckin- 
z:dge, “Land Ownership in its Relation to Stability,” The Annals of the Amer. Acad. of 
Fol. and Soc. Science, Nov. 1927, p. 207. 

ê Ibid. 29. The matter of requiring payment to be made in cash at the time of the taking 
“ga doubtful one. See award of The Hague Court of Arbitration in United States v. Nor- 
way, this Journat, Vol. XVII, pp. 362, 385, 386. Cf. Baty, International Law, N. Y., 
1909, p. 85. 

8 Proceedings, etc., pp. 33, 34, 37. President Coolidge seems to have accepted this ` 
method of payment. .N. Y. Times, April 26, 1927, p. 10, c. 6. 
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acquired prior to May 1, 1917, under the laws of Mexico and the Con- 
stitution of 1857, without indemnification in cash at the time of the tak- 
ing for the just value thereof. 


perhaps goes beyond what has been established by international practice, it 
seems fairly certain that payment of the fair value of the land taken within 
a reasonable time after the taking is required. Payment in bonds issued 
against a treasury incapable of meeting them is not “payment,” and pay- 
ment within twenty years probably not payment within a reasonable 
time. This seems to have been recognized by the Mexican commissioners, 
and also seems to have been recognized by other governments involved in 
similar situations.® The method of determining the fair value of the prop- 
erty varies under different legal systems, and it is usually considered that if 
the claimant has had opportunity to attack such valuation according to the 
municipal law, he has no grounds for international complaint unless the 
valuation is so flagrantly unfair as to amount to a denial of justice." Whether 
or not the valuation made is a “denial of justice” is a question of fact for 
judicial determination. If every valuation placed on property by municipal 
administrative orgens were subject to review not only in the municipal 
courts but also in the foreign offices of other nations, it is apparent that in- 
tolerable confusion and friction would result. 

In a note dated March 1, 1926, addressed by Secretary Kellogg to Minis- 
ter Saenz, a series of questions on the effect of the Alien Land Law were pro- 
pounded.*® These questions were answered in the note of Minister Saenz 


8 Proceedings, etc., p 29. 

% A similar question is raised in cases of moratory legislation affecting private contracts. 
During the Franco-Prussian war French legislation seriously affected the rights of British 
parties to French contzacts. An English court, however, gave effect in England to the 
legislation. Rouquette v, Overmann (1875), L. R. 10, Q. B. 525. The difficulties attending 
such legislation are discussed by Lorenzen, “Moratory Legislation Relating to Bills and 
Notes, etc., 28 Yale Law Journ. (1919), 324. 

8 Many of the smalle? States of Europe have adopted similar systems in the breaking up of 
large landed estates. ‘The extraordinary economic conditions in post-war Europe made it 
possible for lands in meny cases to be expropriated without any real compensation. The 
method of valuation as well as the means of payment have been subjected to much criti- 
cism. See in general, Fromme, The Republic of Esthonia and Private Property, Berlin, 
1922; La Constitution de la Lettonie (Thèse), Toulouse, 1925, pp. 101-111; Odobestianou, La 
Propriété Agraire en Roumanie, Paris, 1925, p. 67 ff.; Bouroff, La Réforme Agraire en Bul- 
garie, Paris, pp. 110 ff; Weller, Agrarian Reform in Esthonia, Berlin, 1922; Harrison, 
Lithuania, Past and Present, London, 1922, pp. 129-132; Martna, L’Esthonie, Paris, 1921, 
pp. 238-240; Yovanovitch, Constitution du Royaume des Serbs, Croates et Slovénes, Paris, 
1924, pp. 320-334; Sibert, “La Loi Agraire Lithuanienne,” 32 Rev. Gén. de Droit Int. Pub. 
(1925), 5; Bellot, “The Protection of Private Property,” 1 Rev. de Droit Int. (1926), 5. 

6 Proceedings, etc., pp. 31-34. 

67 For a detailed discussion of what constitutes a “denial of justice” see Borchard, op. cit., 
330-343. 

8 Alien Land Law, Diario Oficial, Jan. 21, 1926. Regulations of Alien Land Law, 
Diario Oficial, March 23, 1926. j 
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Jated March 27, 1926. It was said that Article 1 of the law of January 21, 
1926, did not apply to mining, transportation, industrial companies and 
athers not having a direct ownership in the lands and waters. Article 2, 
zequiring the statement of renunciation of diplomatie protection, is said not 
so apply to persons already holding rights in a corporation owning rural 
ands. Article 3 is likewise not to apply to prior holders of such an interest. 
Article 7 is said to mean merely that the alien will be required to make a 
statement of the rights he claims and nothing more. Upon these points, 
shere is, therefore, no dispute, but the requirement that a corporation repre- 
senting more than 49% of the stock of a Mexican company owning rural 
ands for agricultural purposes must dispose of that excess interest within 
sen years is regarded by the United States as confiscatory.°» Mexico main- 
sains that the law operating only as to the future, it is not to be regarded as 
zetroactive, and since ten years in which to dispose of the interest are al- 
-owed, no prejudice will result. To this it is replied that the confiscation is 
avident, since ‘‘a plainly vested interest through ownership of stock is di- 
vested by compelling the holder, without his desire or consent, to dispose of 
sae same within a limited time under conditions which may or may not be 

Zavorable to the transfer.’’”° 
As to the former contention, it is not uncommon for States to require by 
satute that stock in corporations purchased in a legal manner be sold for 
zeasons of public policy. This will always result in some loss to the stock- 
solder, but in no case has such an individual been known to recover from the 
State the damages suffered. It is possible in the case of the holders of stock 
n Mexican corporations, however, that the law will operate to cause an un- 
asual loss. The market for the stock is restricted to Mexican nationals, 
and it is by no means certain that there would be any market for such 
stock in Mexico. If, after a reasonable effort, no sale at more than a nom- 
nal price is made, it could fairly be argued that there had been a denial of 
ustice entailing the responsibility of the Mexican Government. In the ab- 
sence of such extraordinary loss, no legal ground for international com- 
alaint is apparent. The law itself cannot fairly be said to violate any posi- 
sive rule of international law, so that any recovery had against the Mexican 
Government should be predicated on the peculiar facts of individual cases. 
The second source of disagreement lies in that portion of Article 4 allowing 
sae individual owner of an interest greater than 49% of a Mexican company 
awning rural lands for agricultural purposes to retain that interest only 
turing his life. Article 6 provides that the heirs of such a person, in case 
shey are not qualified under the law to hold the interest as Mexican citizens, 
nust dispose of such interest within five years from the death of the former 
awner. The same rule is applicable to persons not qualified to hold land 
6° Aide Memoire handed by the American Ambassador to the Mexican Minister for For- 


` sign Affairs by instructions from the Secretary of State, Nov. 27, 1925. 
70 American Property Rights, ete., pp. 4, 24. 
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under the law who have land adjudicated to them. In this case the five- 
year period dates from the adjudication. According to the view of the 
United States, “permitting present individual holders to retain until their 
death such rights only mitigates and postpones, but coes not eliminate the 
confiscatory feature.”"! The Mexican Government replied that the law 
merely places a limitation on the right of inheritance, there being no ac- 
quired rights in such cases but a mere expectation of acquiring them.” 
This contention seems sound and to coincide with the doctrine of American 
courts, which was early stated by Chief Justice Taney to be that a restric- 
tion on inheritance is 


. nothing more than an exercise of the power which every state and 
sovereignty possesses, of regulating the manner and term upon which real 
property or personal within its dominion may be transmitted by last 
will and testament, or by inheritence; and of prescribing who shall and 
who shall not be capable of taking it. Every state or nation may un- 
questionably refuse to allow an alien to take either real or personal prop- 
erty; situated within its limits, either as heir or legatee, and may, if it 
thinks proper, direct that „property so descending or bequeathed shall 
descend to the state. “i 


Since it is the settled doctrine of American constitutional law that the State 
may limit or destroy the right of inheritance,” it is douktful if the contentions 
of the United States on this point will be pressed. There exists no treaty 
of commerce and amity between the United States and Mexico™® in 
which the rights of aliens to inherit are defined, and though the tendency in 
recent years has been tc ameliorate the conditions of she alien with respect 
to the inheritance of property, it cannot be said unzeservedly that there 
exists at this time a rule of customary international law protecting that inter- 
est. Allowing the alien a reasonable time in which tc dispose of an inheri- 
tance is the usual practice in States refusing to such an alien the right to 
retain the property, and an argument might well be made that such practice 


n Note 69, supra. Cf. Art. 170, Rev. Civ. Stat. of Texas, 1925, the provisions of which 
are almost identical with Arz. 6 of the Mexican Alien Land Law. 

"2 American Property Rights, ete., 23. 

73 Mager v. Grima, 8 How. 490, 493. 

% Pullen v. Comm. of Wake City (1872), 66 N. C. 361, 363; United States v. Fox (1876), 
94 U. S. 315. 

% However, Mexico has numerous treaties which would be breached by a full application 
of the law. De Cosio, “El Articulo 27 de la Constitucion General ae la Republica en Relacion 
con los Tratados Celebrados entre Mexico y las Naciones Extranjeros,” in Documentos Rela- 
cionados con la Legislacion Fetrolera Mexicana, Mexico, 1922, ii, 116. The theory of the 
rebus sic stantibus clause has been invoked to excuse those breazhes. MacGregor, “La 
Fraccion I del Articulo 27 de la Constitucion Viola los Tratados Celebrados por Mexico con 
Algunas Naciones Hxtrajeros?” Ibid., 120. It suffices to say that the place of the rebus sic 
stantibus theory in international law is decidedly questionable. Generally on the ques- 
tion see Schmidt, Uber die Vélkerrechtliche Clausula Rebus Sic Stantibus, 1911, esp. pp. 
26-92. 
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is required by international law.” Since the Mexican law provides a 
period for disposing of the properties thus inherited, with possibility of ex- 
tension in case of necessity, the point is not material. 


RENUNCIATION OF PROTECTION 


Under paragraph I of Article XX VII of the Constitution, concessions 
may be granted to foreigners only after they have agreed before the De- 
partment of Foreign Affairs to consider themselves as Mexicans with regard 
to the interest held by them under the Petroleum and Land Laws. Assur- 
ences have been made that in the case of persons coming under the Alien 
Land Law, such declarations would be required only as to future acquisi- 
tions.77 With respect to the Petroleum Law, whether or not the renuncia- 
tion of protection would be necessary is not certain, though it is probable 
that it would be construed as is the Alien Land Law."® This type of require- 
raent exists in a number of Latin-American constitutions and is often in- 
serted in contracts entered into by those nations with foreigners." The 
validity of such a clause has been uniformly contested by the United States,®° 
end in the present case especial emphasis has been placed on it by the notes 
emanating from the State Department, for a failure to comply with the law 
entails a forfeiture of the property. The position of the United States is, in 
effect, that the State has an international “right” to intervene on behalf of 
its citizens when the latter are injured abroad in violation of international 
law. The “right” belonging to the State, it may not be abrogated by the 
will of another sovereign or the contract of any individual. The Mexican 
Government considers that the laws do not interfere with that international 
right, it being said that the agreement is only that the individual will not in- 
voke that aid from his government. Foregoing the exercise of the right to 
request the aid of his government on the part of the individual is understood 
not to interfere with the right of that government to intervene on its own 
initiative. Itis admitted that the United States has full power to intervene 
on behalf of its nationals in case of denial of justice, but that this exercise of 
power is independent of the legal sanctions which might attend the in- 
fringement of the legal undertakings by the individual alien.® 

This reasoning does not make clear exactly what is meant by the law, and 
in such case it must be discussed upon general principles and in the light of 
similar statutes and contracts in other countries. The validity of such an 
agreement has long been in dispute, it having occasioned differences not only 

7 Borchard, op. cit., Sec. 21, mentions that the minimum standard probably prevents a 
State from denying completely the alien’s right of succession to property, or of obtaining the 
proceeds from its sale. 

77 Sr. Saenz to Mr. Kellogg, March 27, 1926. 

78 Cf. Art. 4 of the Organic Law and Art. 156 of its Regulations. 

7 Borchard, op. cit., 795. 


80 Moore, Digest, VI, 293-328. See also note of Mr. Kellogg to Sr. Saenz, Jan. 28, 1926. 
st American Property Rights, ete., 9-10, 14-15. 
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in diplomatic practice but also in the opinions of arbitral tribunals.” The 
larger nations have uniformly denied the validity, while the Latin-American 
nations have just as uniformly upheld it. Borchard cites nineteen cases in 
which the question was considered, eight of which have held that the claim- 
ant must fulfill the conditions of his contract, while eleven have held that 
failure to comply with the contractual conditions was no bar to the claim.” 
The wording of the contracts has varied, but since all are directed toward the 
same object, they should be governed by the same considerations. 

The most recent case involving the stipulation is that of North American 
Dredging Company v. Mexico,®! decided by the United States-Mexican 
Claims Commission on March 31, 1926. The effect of the decision is to ad- 
mit the validity of such a contract in so far as it requires the individual to 
exhaust local remedies before making an international claim, but to deny 
validity to any part of the contract which would impair the right of the 
government to intervene in behalf of its citizens. The majority of judicial 
decisions have, therefore, denied the right of one sovereign or individual to 
interfere with the international right of another sovereign. Such an at- 
tempt has been said to ke analagous to the attempt in municipal law to oust 
the courts of jurisdiction by contract.™ It is patent that to recognize the 
right of the State to require the alien not to invoke the aid of his government 
is effectively to extinguish the right of that government to intervene in his 
behalf.8° This would amount to a change in the rules of international law 
by municipal action, since the right of the State to intervene in proper cases 
is everywhere recognized. It would thus be in violation of the established 
rule of international law that municipal laws, decrees, etc., may not violate 
positive international law. The weight of judicial opinion seems, therefore, 
to be well supported by reason, and it would not be unreasonable to predict 
that it will be followed in future judgments. The issue really involved is 
the present system of international law which sanctions this primitive in- 
stitution of the protection of citizens abroad. So long as that system is ac- 
cepted, the right of the State to intervene on behalf of its nationals is not 
to be denied, though it is admittedly the cause of much friction and disturb- 
ance of the pacific relations of states. A recent suggestion 3 that an inter- 
national court be employed for the handling of the ciaims of injured aliens 
seems practical, and offers sufficient appeal to the selfish interests of states 


% The cases decided by international tribunals are collected and discussed in Ralston, 
Law and Procedure of Arbitral Tribunals, Stanford, 1926, 58-72. For a general discussion 
of the problem see Borchard, op. cit., 782-810. Charles Cheney Hyde contributes an edito- 
rial on the subject in this Journan, Vol. XXI, p. 298. 

83 Borchard, op. cit., 800. 

% This Journat, Vol. XX, p. 800. Commented on by Borchard in XX, ibid., 536, 538. 

8 Borchard, op. cit., 809. 

8 See Moore, Digest, VI, 307. American Property Rights, ete., 10. 

87 Borchard, “How Far Must We Protect Our Citizens Abroad?” New Republic, April 
18, 1927, 214. 
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to make it possible of adoption. Claims of the individual being made di- 
rectly against the offending State through judicial process, the disturbing 
factor of political pressure by the complaining state would be eliminated. 
The instant case is illustrative of the extreme value of such a system, for 
had it been already functioning, there would not now be any “extremely 
critical situation affecting the relations between” the United States and 
Mexico. ` 


ARBITRATION 


There has been a considerable movement toward arbitration of the differ- 
ences between the two nations, and semi-official statements from the State 
Departments of both parties involved have signified a willingness to accept 
that method of settlement.8® Nevertheless, the President of the United 
States later announced his opposition to arbitration, there being, in his view 
* nothing to arbitrate.”®* The Senate has also expressed itself on the sub- 
ject by a unanimous vote favoring arbitration. 

The purpose of the foregoing discussion of the issues in question has been 
primarily not to attempt to reach categorical conclusions of law and fact, 
but to demonstrate the justiciable and debatable character of most of the 
issues involved, and the fact that both in reason and in a study of the prec- 
edents is there found the possibility of large differences of legal opinion. 
The basic issue is whether or not certain rights existed, and if so, what in- 
terference with them by the State is permissible—essentially legal issues. 
Identical problems ere continually submitted to the courts of the United 
States, which courts both find the facts and apply the law to them. States 
have been reluctant to arbitrate issues involving “vital issues” or the 
“honor” and “safety” of the State, and it has been one of the functions of 
international law to promote the peaceful settlement of disputes by a gradual 
diminution of the number of issues considered by governments not to be 
arbitrable. During more recent times, many disputes, involving large com- 
mercial interests, have been adequately and definitely settled by interna- 
tional judicial bodies, bearing adequate testimony to the effective progress 
of international law. The notion of “sovereignty” which is so often ad- 
vanced as a bar to the determination of disputes by international judicial 
bodies is obsolete. No nation was ever completely “sovereign ” externally, 
the very word now being principally useful in expressing degrees of lack of 
it. The fact that an international court would consider municipal legisla- 


88 Secretary Kellogg, N. Y. Times, Jan. 19, 1927, p. 1; Minister Saenz, N. Y. Times, Jan. 
21, 1927, p. 1. 

89 N. Y. Times, Jan. 22, 1927, p. 1. Cf. his more recent speech in New York on April 
25. N. Y. Times, April 26, 1927, p. 10, e. 7. ‘ - 

90 N. Y. Times, Jan. 26, 1927, p. 1. 

% See the interesting introductory remarks by Dickinson in an article, “New Avenues to 
Freedom,” 25 Mich. Law Rev. 622. 
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tion and judge it by the criteria of international law has not previously in- 
terferec with arbitration.” 

A new and somewhat extraordinary objection to arbitration in the present 
dispute has been recently put forth.” In effect, the theory submitted is that 
in cases involving the payment of money, arbitration would not be accept- 
able “unless there was reason to believe that the state found guilty of wrong- 
doing could pay the bill.” Such plausibility as this view may have on the 
surface is destroyed when it is realized that such a theory would mean that 
free access to international courts would be denied to weak countries. Ap- 
plied tc the present case, Mexico’s righi to a day in court would depend upon 
her financial stability at the present time. It could scarcely be seriously 
contended that any such doctrine has a place in international law. 

No reason is perceived why claims arising out of the new laws might not be 
submitted to the Mexican-United States Commissions sitting at the present 
time. If, however, any objection appears, there is the Hague Court, whose 
panel offers the foremost jurists of the world, from which the parties may 
select such judges as they deem acceptable. The arbitral convention should 
be couched in the broadest terms necessary for a full consideration of all parts 
of the case. Nations sincerely wishing to meet the obligations placed on 
them Ly international law have nothing to fear from the decision of such a 
court. 

If it be denied that this case, involving as it does questions of property law 
and legal definition, is not susceptible of judicial settlement, then it is difficult 
to imazine what a justiciable issue is. If the matter is settled by force, 
physical or other, the modern trend towards enlarging the scope of judiciable 
issues will be stopped, and arbitration will receive a serious setback. Many 
years cf progress in international relations and law are at stake, and it is to be 
hoped that a realization of the effect a refusal to arbitrate on behalf of one or 
both of the parties will have upon the future development of international 
law will lead to a full judicial determination of the question; assuming, of 
course. that settlement through diplomatic channels is not possible. 


2 The Venezuelan Arbitrations of 1903 proceeded without regard to the local legislation. 
Ralston, op. cit., No. 24. Both the Delagoa Bay Railway Case, supra, and the Portuguese 
Religious Property case (The Hague Court Reports, Pamphlet of Carnegie End. for Int. 
Peace, No. 37), were decided contra to municipal legislation. So also the Norwegian 
Shipping Claims case, supra. Numerous other instances are cited in Ralston, op. cit., Nos. 
141-16L Also Borchard, op. cit., 181-183. 

% Hyde, “The Mexican Case—Shall We Arbitrate?”, N. Y. Times, Jan. 30, 1927, 
VIII, 1. 


THE PASSING OF EXTRATERRITORIALITY IN SIAM 


By Francis Bowes SAYRE 
Former Adviser in Foreign Affairs to His Siamese Majesty’s Government 


As a result of the expansion of Western trade during the nineteenth century « 
fHllowing the industrial revolution, Western nations, ever eager for the 
coveted trade of the Orient, and stimulated by the need of finding new 
narkets for their accumulating exports, pushed their insistent way into the 
Tar East with new determination. There followed a series of treaties with 
Eastern potentates opening up new trading areas and clothing Western 
merchants with extraterritorial rights roughly similar to those enjoyed by 
foreigners under the Turkish Capitulations. Thus was born in the Orient 
toe régime of extraterritoriality which in three quarters of a century was 
cestined to become the focus of increasing disturbance and unrest in the 
Far Eastern world. 

Siam did not escape the play of these world forces. British merchants 
rushing beyond India and Burma found in Siam a country unawakened but 
vith rich possibilities; and in the year 1855 Great Britain secured the 
sgnature of the Siamese King to a treaty! which marked the beginning of the 
system of extraterritoriality in Siam. Under the existing Siamese law of 
taat day no foreigners had the right to acquire land or to live permanently 
ia Siam; the earlier Anglo-Siamese Treaty of 1826? had expressly provided 
taat Siamese authorities might deny to British merchants permission to 
=ay in Siam.’ The treaty of 1855 ushered in a new régime. It provided 
tnat “all British subjects coming to Siam shall receive from the Siamese 
Government full protection and assistance to enable them to reside in Siam 
ia all security, and trade with every facility, free from oppression or injury 
cx the part of the Siamese.” * Another article’ gave to British subjects the 
rght “to trade freely in all the seaports of Siam;”’ and it further provided 
inat British subjects should have the right to reside permanently in Bangkok 
œ within a certain area defined by the treaty, and under prescribed regula- 
tons there to acquire land or construct buildings. 

The treaty contained two other outstanding provisions. The treaty of 
E26 had provided’ that all difficulties should be settled “according to the 
established laws of the place or country.” ” The new treaty of 1855 provided 

: British and Foreign State Papers, Vol. 46, p. 138. 

® British and Foreign State Papers, Vol. 23, p. 1153. 

£ Article VII. 4 Article I of the treaty of April 18, 1855. 

E Article IV. 8 Article VI. 

€ Similarly, the treaty of March 20, 1833, with the United States had provided (Article IX) 
tEst ‘merchants of the United States trading in the Kingdom of Siam shall respect and 
fdlow the laws and customs of the country in all points.” 


tO 


THE PASSING OF EXTRATERRITORIALITY IN SIAM 71 


that “any disputes arising between Siamese and British subjects shall be 
heard and determined by the [British] Consul in conjunction with the proper 
Siamese officers; and criminal offenses will be punished, in the case of English 
offenders, by the Consul, according to English laws, and in the case of 
Siamese offenders by their own laws, through the Siamese authorities. 
But the Consul shall not interfere in any matters referring solely to Siamese, 
neither will the Siamese authorities interfere in questions which only concern 
the subjects of Her Britannic Majesty.” 8 

The second provision, framed to prevent the reduction of British trade 
through increased Siamese duties, stipulated that “cn all articles of import 
the duties shall be three per cent;” ° and it was further stipulated that “the 
tax or duty to be paid or each article of Siamese produce previous to or upon 
exportation” should be that specified in a long and minute schedule of 
export and inland duties attached as an annex to the treaty. Both of these 
provisions were explained and amplified in an explanatory agreement 
signed the following year.!° 

At the time when these two provisions were adopted, no one dreamed that 
they could or would be used in future years to curb the domestic and foreign 
policy and handicap the future development of Siam. ‘The trial of a handful 
of British traders, accustomed to a different law and a different civilization, 
by their own consul seemed a matter of mutual convenience; and the financial 
needs of the undeveloped state were amply covered by the revenue from a 
three per cent. import tariff. The ominous feature of this one-sided arrange- 
ment was that the treaty contained no time limit; by its terms it could not 
be modified without the consent of both parties, and was therefore irrevoca- 
ble and unending. 

It was only natural that other Western nations should demand like 
privileges; and during the succeeding years, therefore, Siam became bound 
by a series of treaties closely similar to the British treaty of 1855, supple- 
mented by the explanatory agreement of 1856. In 1856 treaties were signed 
with the United States and with France,” in 1858 with Denmark," in 


8 Article IT. ? Article VIII. 

1 British and Foreign State Papers, Vol. 46, p. 146. Article II of the supplementary 
agreement of 1856, explaining the meaning of Article II of the treaty of 1855, stipulated 
“that all criminal cases in which both parties are British subjects, or in which the defendant 
is a British subject, shail be tried and determined by the British Consul alone. All criminal 
cases in which both parties are Siamese or in which the defendant is a Siamese, shall be tried 
and determined by the Siamese authorities alone. 

‘That all civil cases in which both parties are British subjects or in which the defendant 
is a British subject, shall be heard and determined by the British Consul alone. All civil 
cases in which both parties are Siamese, or in which the defendant is a Siamese, shall be 
heard and determined by the Siamese authorities alone . . . 

“British subjects, their persons, houses, premises, land, ships or property of any kind, 
shall not be seized, injured, or in any way interfered with by the Siamese.” 

i! British and Foreign State Papers, Vol. 46, p. 383. 

#2 Ibid., Vol. 47, p. 993. 18 Ibid., Vol. 50, p. 1078. 
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1859 with Portugal," in 1860 with the Netherlands, in 1862 with Ger- 
many," in 1868 with Sweden and Norway,” with Belgium,}* and with Italy,!® 
ir 1869 with Austria-Hungary,” and in 1870 with Spain.” Each of these 
treaties in varying language imposed extraterritoriality upon Siam. Thus, 
the American treaty of 1856 adopted # the language of the British treaty 
of the previous year; the Portuguese treaty of 1859 provided that: 

Any question which may arise between Portuguese and Siamese 
subjects must be laid before the Portuguese Consul, who, in concert and 
agreement with the Siamese authorities, will endeavor to settle it 
amicably; and in case of not being able to do so, civil questions will be 
decided by the Consul or by the Siamese authority, according to the 
nationality of the delinquent or accused person, and in conformity 
with the respective laws. The Consul will never interfere in questions 
which solely concern Siamese subjects, nor the Siamese authorities in 
questions solely relating to Portuguese subjects, except in the case of 
crimes in which the delinquents will be taken into custody by the local 
authority and handed over to the Portuguese Consul to be punished 
according to the Portuguese laws, or sent to Macao to be tried there.” 


The Italian treaty of 1868 provided that: 


Any dispute or controversy between Italian and Siamese subjects, 
shall be settled by the Diplomatic Representative or jointly by the 
Consuls and the functionaries of Siam. Criminal cases shall be ad- 
judged by the Legation or the Consulates, if the delinquent be an Italian, 
and by the local authorities if he be a Siamese subject. But neither 
the Legation nor the Consulates shall interfere in matters affecting 
Siamese subjects only, nor shall the local authorities interfere in ques- 
tions relating purely to Italian subjects. %4 

All of the treaties, in addition to the extraterritorial provisions, contained 
substantially the same fiscal provisions as in the British treaty, restricting 
Siam to a fixed schedule of duties and preventing her from imposing an 
import tariff in excess of three per cent. All were without time limit, 
irrevocable. 

In 1868, with the accession of King Chulalongkorn to the throne of Siam, 
a new era began. Under the leadership of that remarkable king, telegraphic 
and mail communication was opened up with foreign countries, slavery 
abolished, railroads constructed, irrigation projects carried out, water 
supply systems built, modern hospitals erected, and the whole kingdom trans- 
formed and quickened with new life and development. The government of 
the kingdom was radically and completely reorganized, modern ministries 


44 British and Foreign State Papers, Vol. 72, p. 109. x Ibid., Vol. 58, p. 262. 
18 Ibid., Vol. 58, p. 741. 17 Ibid., Vol 69, p. 1135. 

18 Ibid., Vol. 59, p. 405. 19 Ibid., Vol. 60, pp. 773, 783. 

20 Ibid., Vol. 61, p. 1808, 21 Tbid., Vol. 61, p. 483. 

2 Article II. % Article VI. 


* Article IX. See also the explanatory declaration of Dec. 10, 1868. British and Foreign 
nate Papers, Vol. 60, p. 783. 
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were established, and an efficient system of law courts was set up to ad- 
minister justice along Western lines. Recognizing the fundamental im- 
portance of modern law, the king created a royal commission to study the 
problem of legal administration for Siam and to draft carefully prepared 
codes of law based on the best European codes. By the time of his death 
in 1910, this tireless and able sovereign had completely transformed the old 
Siam into a progressive, vigorous, modern state. 

With the changed conditions, abuses began to make themselves felt. 
Extraterritoriality fitted well enough an Oriental kingdom innocent of 
Western law or Western institutions; it did not fit a country with modern 
courts administering Western law and with a well-developed sense of in- 
ternational responsibility. Yet the European nations insisted on not only 
maintaining it for their European subjects, but even extending it so as to 
cover all those born in the Asiatic colonies which they were fast acquiring, 
since such colonials were in point of law European subjects. As a result, 
Siam was deprived of jurisdiction over hosts of Cambodians, Annamites 
and Laos from Indo-China, Javanese, Malayans, Burmese, Chinese born 
in Macao or Hongkong, and East Indians, even though residing permanently 
and perhaps doing an extensive business in Siam. Whatever violations of 
Siamese law they might commit, Siam was powerless to touch them or their 
property. They could be tried only in foreign consular courts; these courts 
in practice not infrequently refused to apply the laws of Siam, and were often 
presided over by men who had no legal training whatsoever. In addition 
to these thousands of Asiatic subjects, the treaty provisions were made to 
include foreign protegés as well; and foreign protection thus came to be 
claimed not only for subjects born in Asiatie colonies but for such Chinese 
or other Asiatics as any European Power chose to enroll at its consulate. 
It was only natural that out of such a system abuses should grow; those 
desirous of avoiding police interference or arrest—smugglers, gamblers, 
disreputable characters—often resorted to foreign papers as a wise measure 
of protection. ‘If, in spite of their precautions, they should be unlucky 
enough to be caught, they felt confident of more lenient treatment before 
many of the foreign consuls, who were ordinarily not permitted under their 
laws to impose any kind of drastic punishment and who were popularly 
expected to favor their own subjects. There were even times when foreign 
papers came to be surreptitiously bought and sold at so much a head by 
underlings in the foreign legations. 

The treaties exempted foreigners from the jurisdiction of Siamese courts. 
The Western nations insisted that these provisions should be interpreted 
as carrying exemption from Siamese legislation as well, except such as the 
Western nations might choose to accept. As a result, further progress 
became increasingly dificult. When Siam. passed an education law provid- 
ing for compulsory general education, its enforcement was’ prevented in 
certain communities because one of the Western nations refused to accept 
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zz and therefore objected to its enforcernent against its Asiatic subjects. 
When Siam was asked to adhere to the International Convention for the 
Protection of Industrial Property she was obliged to confess her inability 
= do so; for when in 1914 she had promulgated a law for the protection of 
—=rademarks and trade-names, she soon found that it was foreigners who were 
ctiefly violating the law, and the practice proved so profitable that not every 
=e2aty Power could be induced to accept it, so that the protection of trade- 
marks as required by the international convention was a practical impos- 
sbility. Siam began to find herself-in a position where she was unable to 
erforce progressive legislation without first winning the consent of the 
Foreign Offices of most of the nations in Europe. 

Further progress was menaced by the fiscal provisions of the treaties no 
2388 than by the jurisdictional ones. From a material viewpoint progress 
eosts money. The spread of education, the organization of an efficient 
-adicial system, the undertaking of increased police regulation, the renuncia- 
zon of opium revenues, the securing of competent foreign advisers and 
=elpers, all swell current expenditures. For various practical reasons in- 
«reased revenue from taxation seemed impossible or inadvisable. Normally 
-2e situation would be met by increased revenue from tariff. But the fiscal 
=tovisions of the old treaties holding the Siamese import tariff down to three 
zer cent. made this impossible. After 1920 the time seemed approaching 
yhen further progress might be prevented by Siam’s inability to meet its 
=nancial cost: because of the treaty provisions. 

Long before the death of King Chulalongkorn in 1910, Siam had soughtin 
every possible way to free herself from the shackles of the treaty restrictions, 
ut in vain. As a small nation she lay at the mercy of the more powerful 
Enropean states; and these saw no reason for relinquishing the privileges and 
acvantages which they had secured. By the beginning of the twentieth 
e=[ntury, apart from special arrangements for some of the northern states, 
-2e most that Siam had been able to attain were agreements with certain 
zÆ the treaty Powers to prevent the wholesale creation of protégés and to 
=x definite limits to the groups entitled to foreign protection and exemptions. 
Thus, under the British agreement of November 29, 1899,” although Great 


*6 British and Foreign State Papers, Vol. 91, p. 101. It was agreed that registration 
zaould be confined to the following categories of persons: 

**), All British natural born or naturalized subjects other than those of Asiatic descent. 

*2, All children and grandchildren born in Siam of persons entitled to be registered under 
{ae ‘first category, who are entitled to the status of British subjects in contemplation of 
Erglish law. Neither greatgrandchildren nor illegitimate children born in Siam of persons 
mentioned in the first category are entitled to be registered. 

“3, All persons of Asiatic descent, born within the Queen’s dominions, or naturalized 
xäzhin the United Kingdom, or born within the territory of any Prince or State in India 
wader the suzerainty of or in alliance with the Queen; except natives of Upper Burma or the 
=ritish Shan States who became domiciled in Siam before January Ist, 1886. 

“4, All children born in Siam of persons entitled to be registered under the third category. 
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Britain insisted on rights of extraterritoriality for the children of all British 
subjects, and even for the grandchildren of European British subjects, 
although born and resident all their lives in Siam, she consented that great- 
grandchildren of European and grandchildren of Asiatic British subjects 
should not be entitled to rights of extraterritoriality. Somewhat similar 
agreements were made with The Netherlands on Mav 1, 1901, with France? 
in 1904, with Denmark?’ in 1905, and with Italy®* in the same year. Bene- 
ficial as these agreements were, they did not of course check the fraudulent 
obtaining of foreign papers by misrepresentation or corruption; and although 
they put a limit upon some of the abuses to which the system of extrater- 
ritoriality lent itself, chey in no way cured the evils of extraterritoriality 
itself. 

Meanwhile changed conditions in certain of the northern provinces made 
it necessary as early as 1883 to modify somewhat the strict provisions of the 
British treaty of 1855. With the opening up of the northern part of Siam, 
Burmese, Shans and ather Asiatics entitled to British protection gradually 
entered the northern provinces and took up their residence there in increasing 
numbers. Under the stipulations of the 1855 treaty, this native population 
was, on the one hand, entitled to all the privileges of extraterritoriality and 
yet, on the other, strictly speaking, as British subjects they were debarred 
from residing there at all. To meet the altered conditions for which the 
provisions of the treaty of 1855 had become unsuitable, a new treaty was 
made in 1883” applicable to the northern provinces alone. The problem of 
jurisdiction over these Asiatic British subjects was sclved in a most interest- 
ing way. The treaty provided that all cases, both civil and criminal, arising 
in the northern provinces of Chiengmai, Lakon and Lampoonchi between 
British subjects, or in which a British subject might be a party as complain- 
ant, accused, plaintiff or defendant, should be tried according to Siamese law 
by a special Siamese court sitting in Chiengmai, presided over by a Siamese 
commissioner and judge, under the proviso, however, (1) that the British con- 
sul residing at Chiengmai should always have the right to be present at the 
trial if he so desired and to make such suggestions to the judge as he might 





No grandchildren born in Siem of persons mentioned in the third category are entitled to be 
registered for protection in Siam. 

“5, The wives and widows of any persons who are entitled to be registered under the fore- 
going categories.” ; 

28 Articles 10 and 11 of Franco-Siamese Treaty of 1904. See British and Foreign State 
Papers, Vol. 97, p. 961. 

27 Article I of Danish treaty of March 24, 1905. British and Foreign State Papers, Vol. 
101, p. 289. 

28 Article I of Italian treaty of April 8, 1905. British and Foreign State Papers, Vol. 101, 
p. 409. 

29 British and Foreign State Papers, Vol. 74, p. 78. Many of the provisions of this treaty 
were taken from the treaty of January 14, 1874, between Siam and the Government of India. 
See British and Foreign State Papers, Vol. 66, p. 537. 
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raink fit in the interests of justice, (2) that the British consul should have the 
power at any time before judgment to evoke out of the Siamese court any case 
im which a British subject might be defendant or accused, in which event the 
pase would forthwith be transferred for adjudication to the British consular 
wurt at Chiengmai, and (3) that in both civil and criminal cases in which 
£ British subject might be a party, either party might appeal to Bangkok, 
iu which case, if the accused or defendant were’a British subject, the final 
‘cision on appeal should rest with the Eritish Consul General. In other 
words, in certain of the northern provinces henceforth Great Britain would 
slow Siam to apply its own law and to exercise jurisdiction over British 
eabjects on sufferance; but this power would always be subject to Great 
Exitain’s right to evoke from the Siamese court any case where the defendant 
o accused was a British subject, and try it herself, or to appeal from the 
Samese judgment and render the appeal judgment herself. It was an 
irteresting solution for a difficult problem; its justification would depend 
eatirely upon the ability of the Siamese courts to administer efficient justice. 

Subsequent events more than justified the experiment. The competency 
«= the Siamese courts was evidenced by the remarkably small number of 
cases evoked under the provisions of the treaty. From the British view- 
point, so satisfactory did the arrangement prove that not only was it contin- 
ued in force without change and even extended to a number of other northern 
evinces, but twenty six years later, when the British treaty of 1909 came 
te be written, the arrangement of the treaty of 1883 was extended to all 
Eritish pre-registered subjects throughout Siam.*! 

The satisfactory nature of this arrangement caused France to adopt very 
milar provisions in the Franco-Siamese Treaty of 1904. Article XII of 
chat treaty, after providing that all French citizens, subjects and protégés in 
f.am should continue to be exempt from the jurisdiction of Siamese courts, 
went on to provide that, as an exception in the northern provinces of Chieng- 
cai, Lakon, Lampoonchi and Nan, all civil and criminal cases concerning 
French resortissants (including French citoyens) should be brought before 
the “Siamese International Court,” with the proviso that the French consul 
sould have the right to assist in the hearings and to evoke and try himself 
£l cases in which the defendant was French or a French protégé. This so- 
cated “Siamese International Court” was not in fact international at all. 
I- was only a new name for the Siamese tribunal created under the British 
meaty of 1883, a court created by and entirely within the control of the 
f.amese Government, presided over by a judge chosen and paid solely by 


* Extended to Muang Nan and Phre by exchanges of notes dated December 31, 1884, and 
Jexuary 10, 1885, and to Muang Than, Raheng, Sawankalok, Sukothai, Utaradit and Pichai 
Ex notes dated September 29, October 28, 1896. British and Foreign State Papers, Vol. 88, 
EP. 33-35. 

3: Article V of British treaty of 1909. British and Foreign State Papers, Vol. 102, p. 127. 

3: British and Foreign State Papers, Vol. 97, p. 961. 
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the Siamese Government. It was international only in the sense that its 
jurisdiction was confined to cases in which foreigners were parties and by 
virtue of treaty provisions foreign consuls had the right to be present at its 
sessions and to evoke certain of its cases. As a matter of fact, however, 
under the French treaty of 1904, as under the British treaty of 1883, in prac- 
tice the right of evocation was exercised only in rare instances. Very 
similar provisions, also applicable to the northern provinces alone, were 
adopted shortly afterwards in the Danish treaty of 105,3 and in the Italian 
treaty of the same year.** 

Except for these special arrangements covering certain of the northern 
provinces, however, nationals of the treaty Powers still continued altogether 
exempt from Siamese jurisdiction. In 1898 Siam had entered into a treaty 
with Japan * which granted rights of extraterritorialisy to Japanese subjects 
in Siam, but recognized that the system of extraterritoriality should be a 
temporary expedient snd made it terminable with the completion of “the 
judicial reforms of Siam,” i.e., the coming into force of the Siamese codes of 
law. In 1899 Siam had signed a declaration with Russia, granting each to 
the other most-favored-nation treatment with respect to jurisdiction, com- 
merce and navigation, terminable, however, by either party at any time upon 
six months notice. Apart from the special northern arrangements, therefore, 
Siamese courts were powerless to enforce obedience to Siamese law upon the 
thousands of British, French, American, Danish, Portuguese, Dutch, 
German, Swedish, Norwegian, Belgian, Italian, Austrian, Spanish, Japanese 
and Russian subjects and protégés resident in Siam; and, except in the case 
of the handful of Japanese and Russians there resident, there seemed no 
possible way to remedy a situation which was growing every year more 
difficult. 

A new phase in Siam’s batile to regain jurisdictional autonomy was marked 
by the treaty of 1907 with France and that of 1909 with Great Britain. 
Thousands of French Asiatic subjects and protégés live in Siam; and inas- 
much as large parts of French Indo-China were carved at various times out 
of Siam, and the inhabitants of these territories are therefore in fact closely 
assimilated to the Siamese, there seemed inherently no reason why they 
should be treated in Siam differently from the Siamese. Yet under the 
French treaty of 1856, as interpreted in practice and as reaffirmed in the 
treaty of 1904, apart from the northern provinces, all these Asiatics as 
French subjects and protégés were entitled to exemption from Siamese 
jurisdiction. 

The right of land ownership in Siam also came into question. Under the 
early treaties foreign traders were given the right to acquire and own land 


3 Article VI (b). British and Foreign State Papers, Vol. 1€1, p. 289. 

% Article ITI, subsect. 3. British and Foreign State Papers, Vol. 101, p. 409. 
* British and Foreign State Papers, Vol. 90, pp. 66, 70. 

3 Ibid., Vol. 92, p. 109. 
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and establish a permanent residence in Siam only in or near Bangkok; 
Deyond a distance of 24 hours’ journey from Bangkok foreign subjects were 
allowed neither to go without a passport nor to acquire land.?? The pro- 
visions of these early treaties still remained in force; consequently, when 
portions of Siam were annexed to French Indo-China, the inhabitants, as 
~ell as other Laos, Cambodians and Annamites, resident in Indo-China, 
by virtue of their becoming French subjects or Protea lost the right to 
squire land in the interior of Siam. 

Because of the manifest absurdity of continuing to apply the provisions of 
the old treaties, framed for European traders, to Asiatic subjects and pro- - 
begés, a special arrangement was worked out in a new French treaty signed 
rn March 23, 19078 dealing with the status of French Asiatic subjects in 
iam. Under this treaty French Asiatic subjects and protégés were in gen- 
zral assimilated to Siamese. They were henceforth not to enjoy rights of 
=xtraterritoriality, but to be subject to Siamese courts and liable for the 
ordinary Siamese taxes. On the other hand, the treaty expressly provided 3° 
tat they should be entitled henceforth in every part of Siam to all the rights 
znd privileges enjoyed by Siamese subjects, particularly the right to acquire 
-and and the right to go or settle anywhere in the kingdom. With regard to 
che jurisdiction of Siamese courts, a distinction was drawn between those 
siatics registered prior to the date of the treaty, henceforth known as 
` preregistered subjects,” and those registered after 1907, known thenceforth 

“postregistered subjects.” The jurisdiction of the so-called “interna- 
tonal courts” of the 1904 convention was extended so as to cover all pre- 
registered French Asiatic subjects and protégés throughout the whole of 
Siam, with the right of a French consul to be present at the trial and the right 
+> evoke the case and try it himself should he see fit to do so; whereas all 
French Asiatic subjects and protégés registered after 1907 would henceforth 
= subject to the jurisdiction of the ordinary Siamese’ courts, without any 
rghts of evocation. The régime of “international courts” was to end upon 
{32 promulgation and putting into force of all the Siamese codes of law.‘ 
as to French European citizens and subjects, however, the treaty of 1907 
made no change. All French non-Asiatic citizens, subjects and protégés 
were to continue to enjoy rights of extraterritoriality as under the treaty of 
1356; and the fiscal provisions of that treaty, including the three per cent. 
tariff restriction, were continuà in full force and without limit of time.*! 

The Jurisdiction Protocol attached to the treaty contained two further — 
Provisions concerning the functioning of the international courts. One of 


3" See, for instance, British treaty of 1855, Art. IV. 

33 British and Foreign State Papers, Vol. 100, p. 1028. 

33 Article VI. 

x J.e., the Penal Code, the Civil and Commercial Codes, the Codes of pea and the 
law for Organization of Courts. : 
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them provided that judgments of appeal from international courts of first 
instance must bear the signature of two European judges,” thus introducing 
into the treaty the requirement of European advisers sitting as judges in 
Siamese courts. The cther provision concerned the right of evocation 
allowable to preregistered Asiatic subjects. It provided that the right 
should terminate as to all matters coming within the scope of Siamese codes 
or laws duly promulgated and put into force. Under the French treaty of 
1907, therefore, Siam regained judicial autonomy over French Asiatic sub- 
jects and protégés, but only for’a heavy price. Siam had to grant to them 
every right and privilege enjoyed by Siamese subjects as such; she had to 
submit to the requirement of European legal advisers sitting in a Court of 
Appeals, at least fora limited period; and in addition the treaty was sealed 
by Siam’s cession to France of further Siamese territory, i.e., the territory 
of Battambang, Siem Reap and Sisophon. In spite of this heavy price, 
all French European subjects and protégés continued exempt from Siamese 
jurisdiction; and every one of the burdensome fiscal restrictions of the treaty 
of 1856 was continued in full force. 

The French treaty of 1907 was followed by the. British treaty of March 10, 
1909.44 Twenty-six years of actual experience with the Siamese administra- 
tion of justice in the international court in the north under the treaty of 1883 
had convinced the British that, under proper safeguards and guarantees, 
British interests could safely be entrusted to Siamese courts. The British 
treaty of 1909 therefore was built upon the principle of renouncing for a 
price the general rights of extraterritoriality for British subjects, but re- 
taining such safeguards and guarantees as adequately to protect British 
interests. The treaty accordingly provided “ that the system of interna- 
tional courts, together with the right of evocation, inaugurated for the north 
in the treaty of 1883, should be extended so as to cover all British subjects in 
Siam registered at the British consulate before March 10, 1909, the date of 
the treaty. All British subjects registered after 1909 were henceforth to be 
subject to the jurisdiction of the ordinary Siamese courts. As in the case 
of the French treaty of 1907, the right of evocation from international courts 
was to cease in all matters coming within the scope of codes or laws regularly 
promulgated and communicated to the British Legation at Bangkok, and the 
system of international courts was to come to an end upon the promulgation 
and coming into force oî all the Siamese codé& of law. Judgments on appeal 
from either the international courts or the ordinary Siamese courts must 
bear the signature of two European judges. 

The most noteworthy feature introduced into the British treaty of 1909, 
however, related to the use of foreign judicial advisers. Section 4 of the 
Jurisdietion Protocol annexed to the 1909 treaty provided that “in all cases 

® Clause V. 8 Clause IV. 
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whether in the international courts or in the ordinary Siamese Courts in 
which a British subject is defendant or accused, a European legal adviser 
saali sit in the Court of First Instance. In cases in which a British born or 
raturalized subject not of Asiatic descent may be a party, a European ad- 
viser shall sit-as a judge in the Court of First Instance, and where such 
2ritish subject is defendant or accused the opinion of the adviser shall pre- 
vail.” In other words under the 1909 treaty no binding judgment could 
-henceforth be rendered against a European British subject except by a 
European judge or adviser. As a matter of fact the European adviser was 
BL every sense a Siamese official; the Siamese Government freely chose him, 
paid him and controlled him. In practice the European advisers have been 
thiefly British and French, and they have generally acted quite independ- 
ently of the desires and wishes of the British and French Legations. Never- 
theless, the very fact that the treaty in absolute terms required their pres- 
=nce in Siamese courts caused a naturalirritation; and to many it seemed that 
Since Siamese judges could not of themselves render a binding judgment 
zgainst European British subjects, Siam by the treaty of 1909 had gained 
fe shadow rather than the substance of actual judicial autonomy. More- 
zver, no time-limit had been set to the provisions requiring the presence of 
European judicial advisers; the requirement was as irrevocable and unending 
== the provisions of the treaty of 1855. Furthermore, all the burdensome 
=scal provisions of the old 1855 Treaty, including the three per cent. tariff, 
vere continued in full force.“ 

As was the case with the French treaty of 1907, Siam had to pay a heavy 
Etice for the treaty of 1909. Although in a sense Siam gained the abolition 
o: British rights of extraterritoriality, she had to agree (1) that henceforth 
without end European legal advisers shculd sit in Siamese courts where 
Eritish subjects were defendants or British non-Asiatic subjects were parties; 
zad (2) that British subjects should henceforth “enjoy throughout the whole 
eztent of Siam the rights and privileges enjoyed by the natives of the coun- 
tov, notably, the right of property, the right of residence and travel.”47 In 
eddition a territorial compensation was exacted. Siam under the treaty 
caded to Great Britain the States of Kelantan, Tringgam, Kedah, Perles and 
ejjacent islands. Siam thus gave all that she had to give in return for a 
ucaty which saddled her courts forever with foreign advisers and which still 
rsintained unaltered the three per cent. tariff restriction. Without having 
ganed autonomy, Siam had nothing left with which to bargain. 

During the ten years that followed, with the exception of a treaty with 
Cenmark* signed in 1913, following in general the terms of the British treaty 
xi 1909, Siam was unable to make further progress on the road to judicial or 
fzcal autonomy. During all these years, however, Siam kept steadily im- 
rcoving her administration of justice and in countless ways manifesting an 


x Article VII. 47 Article VI. 
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extraordinary progress. A Royal Code Commission, with the help of 
French advisers, was slowly and patiently preparing Siamese codes of law 
modeled on the best of the European codes. The Penal Code was completed 
and promulgated in 1208; following this, laws were prepared and codified on 
Civil Obligations, Things (Property), Partnership, Bankruptcy, Conflict of 
Laws, Family Registrazion, ete., ete. This work has been done in a most 
painstaking and scholarly manner; the Code Commission is still at work, 
and the final promulzation of all the codes will probably not take place 
for at least five years more. When it came to inducing the great Powers 
of Europe to surrender their treaty privileges, however, Siam’s progress 
seemed to count for little. All her efforts to shake off the old treaty restric- 
tions proved unavailing; and the goal of actual -scal and jurisdictional 
autonomy seemed as far away as ever. 

During the World War, Siam joined the Allied Powers fighting against 
Germany for the rights of small nations, and after interning the Germans 
resident in Siam she sent an expeditionary force to France composed largely 
of aéroplanists. At the end of the war Siam at Versailles appealed to her 
Allies on the strength of their oft-repeated assertions that the war was 
really fought to protect the rights of small nations and to remove interna- 
tional injustices thas make for war. Although Siam’s plea seemed lost on 
many there present, the justice of the appeal impressed itself strongly on the 
mind of President Wilson. He promised that America would be prepared . 
to give Siam a new treaty and would as a matter of justice renounce without 
compensation her rights of extraterritoriality. 

The result of President Wilson’s action was the Siamese-American Treaty 
of 1920,4° a treaty of epoch-making importance for Siam. It began by 
abolishing the righ; of extraterritoriality set up under the old treaty of 
1856. All Americans were to be henceforth subject to the jurisdiction of 
the ordinary Siamese courts. To insure against possible injustice, however 
the treaty provided that until five years after the promulgation of all the 
Siamese codes of law, America was to have the right to evoke any case ir 
which an American was defendant, or accused, from any Siamese court, 
except the Suprem2 Court, and proceed to try the case in its own consula? 
court. If the case were so evoked and tried in an American consular court, 
however, Siamese law was to prevail as to all matters coming within the scope 
of Siamese laws regularly promulgated. The treaty contained no mentioa 
of foreign legal advisers. In the British treaty of 1909 Great Britain had 
placed its reliance upon two different rights, each somewhat contradictory 
in its nature to the other, the right of evocation and the right of imposirg 
European legal advisers upon Siamese courts. America refrained fron 
demanding the latier right, which could not but prove a constant cause of 
irritation, and placed its reliance instead upon the right of evocation, ea- 


4° U. S. Treaty Series, No. 655; British and Foreign State Papers, Vol. 113, p. 1168; Am. 
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«£rged in its scope but strictly limited in its duration so as to cease altogether 
ive years after the promulgation of the Siamese codes of law. Because of 
3/am’s confidence in the competency of her own courts and because of the 
-ime-limit set upon the right, Siam could willingly give to America such an 
enlarged right of evocation; as a matter of fact no case has ever been evoked 
ctnder the American treaty. 

So fer as fiscal provisions were concerned, America recognized Siam’s 
right tc complete fiscal autonomy, and she agreed that the old fiscal restric- 
tons skould be removed and Siam should have the right to raise its tariff 
keyond the three per cent. limit against American goods as soon as all other 
t-eaty Powers having similar rights against Siam should come to a like 
azreement without price or compensatory benefit. 

‘Of almost equal importance were the abrogation and termination provi- 
spus. The treaty of 1856 was abrogated in its entirety; and the new treaty 
was made terminable after ten years by either party upon giving one year’s 
novice. A further all-important clause expressly provided that its termina- 
sion shold not have the effect of reviving any of the former treaties abro- 
geted br the new one. So far as America was concerned, therefore, Siam 
wis at last freed from the old extraterritorial restrictions. For this treaty 
Axcerica demanded and received no compensation whatsoever. 

Once the American treaty was signed, Siem turned again to the European 
rietions and asked them to follow America’s lead, but for one reason or 
ather zesults were not forthcoming. Great Britain replied that she had 
gone further in the treaty of 1909 than any other European nation; and that 
mail other nations with substantial commercial interests had gone as far 
as she had any discussion of further treaty revision would appear to be pre- 
meture. France made favorable replies; but as the months passed into 
vanrs and nothing definite materialized hopes began to fade. Siam could 
ay afford to cede any additional territory; and until she could succeed in 
zeparatel7 persuading Great Britain, France, Italy, Holland, Belgium, 
Ceamark, Norway, Sweden, Spain and Portugal each to surrender its fiscal 
zizazs voluntarily, and without compensatory benefit, Siam must remain 
ʻellessly and permanently bound by the old three per cent. tariff restriction 
=n edditioa to the existing rights of extraterritoriality. The problem of how 
=o xduce ten European nations, some of whom had very substantial com- 
aa:cial icterests in Siam, to give away their rights for nothing seemed 
Tascluble; in spite of the American treaty, Siam seemed from a practical 
lev point no nearer her goal than before. 

In 1928 a new treaty was negotiated with Japan closely following the 
+mearican sreaty of 1920. Under the Japanese treaty of 1898 Japan enjoyed 
ae shree rer cent. Siamese tariff restriction only by virtue of a most-favored- 
=87Dn clause,®° whereas she enjoyed rights of extraterritoriality for a limited 
serio] by virtue of express grant. The new treaty, signed on March 10, 
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1924,” abrogated the existing rights of extraterritoriality, subject, however, 
to the same rights of evocation as under the American treaty, and similarly 
provided that all rights of evocation would cease five years after the pro- 
mulgation of the Siamese codes of law. Reciprocal most-favored-nation 
treatment with respect to import duties was continued as under the former 
treaty; and the new treaty was made terminable after ten years by either 
party. In substance Siam gained very little by this new treaty; for although 
under its terms Japanese subjects came immediately under the jurisdiction 
of Siamese courts, the right of evocation was made ta extend until five years 
after the promulgation of the Siamese codes, whereas under the treaty of 
1898 extraterritoriality with all its attendant rights was to cease absolutely 
with the promulgation of the codes. The chief value of the new Japanese 
treaty lay in its psychological effect upon the European nations. Siam 
could henceforth point to two of the great Powers as leading the way, and 
ask the remaining great Powers to follow in their lead. 

Experience had shown, however, that Siam could not hope to induce the 
various European Powers voluntarily to surrender their existing rights 
through long-distance negotiations carried on in Bangkok. The force of 
local prejudice and the unavoidable lack of understanding on the part of 
European Foreign Offices of the true conditions in Siam made it evident that 
the ordinary and routine methods of negotiation could end only in failure. 
If success were possible it could come only through convincing the respon- 
sible officials in the Foreign Offices of each of the treaty Powers that wise 
statesmanship dernanded the recognition of Siam’s remarkable progress and 
stability and the consequent freeing of her from the shackles of extraterri- 
toriality so that her further development might be unimpeded. Such 
results could come only through direct, personal werk in Europe. Accord- 
ingly, His Majesty King Rama VI decided to send the Adviser in Foreign 
Affairs as Siam’s representative on a roving commission to Europe to visit, 
one after another, the European Foreign Offices, seeking to persuade them 
to renounce their existing rights and, if he succeeded in this, to negotiate in 
conjunction with the Siamese Ministers in Europe new treaties. 

In the meantime conversations with the French Foreign Office which had 
dragged along for over three years came toa head. From the outset excep- 
tional difficulties had been encountered owing to the fact that a new French 
treaty necessarily involved many questions between Siam and her Eastern 
neighbor, French Indo-China, and because of the political situation in Paris, 
France was anxious to avoid giving offense to Indo-Chinese opinion by the 
relinquishment of Indo-Chinese rights against Siam. It was finally agreed 
that, except as to jurisdictional and fiscal rights, all questions peculiarly 
affecting Indo-China should be settled by a separate Indo-Chinese conven- 
tion between Siam and France, negotiated after the main French treaty 
directly between Bangkok and Hanoi. The negotiations for the French 
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treaty were then placed in the hands of the French Minister to Bangkok, 
who came from Paris to Bangkok late in 1928; and during 1924 a definite 
treaty text was worked out covering all jurisdictional and fiscal questions and 
matters of general French concern. As the treaty took definite form, how- 
aver, innumerable complications arose, and protracted delays followed. 

In the fall of 1924 Siam’s Adviser in Foreign Affairs left Bangkok on his 
European mission. Upon his arrival in Paris, French negotiations were 
zaken up afresh, new obstacles which had arisen wére overcome, and in 
apite of difficulties which at one time threatened disaster, the treaty, was 
Snally signed on February 14,1925. This treaty was in general based upon 
she lines of the American treaty of 1920, but modifications were introduced 
so as to leave undisturbed the existing position of Indo-Chinese in Siam. 
‘Under its terms the position of French Asiatic subjects and protégés remain 
as fixed by the treaty of 1907, i.e., all those registered at French consulates 
prior to 1907, are to be tried in the so-called international courts, and all 
those registered subsequent to 1907 in the ordinary Siamese courts with no 
tight of evocation. The system of international courts, with the attendant 
right of evocation, is to terminate, however, with the promulgation of all 
the Siamese codes of law. French citizens, who would naturally complain 
of treatment inferior to French Asiatic subjects and protégés, are also to 
be tried in the international courts, but with the right of evocation, as in 
the American treaty, until five years after the promulgation of allthe Siamese , 
sodes. Subject to these restrictions, all French extraterritorial rights in 
Siam are abolished by the new treaty; and as the “International Court” is 
=n reality a Siamese court with restrictions, and as all these restrictions have 
definite and fixed time limits, the treaty means in substance the grant of 
sciual judicial autonomy to Siam. 

The fiscal provisions of the earlier treaties are also abeouated: In Article 
XY, closely following the corresponding article in the American treaty, France 
~ecognizes Siam’s right to complete fiscal autonomy, and agrees that Siam 
may raise its tariff on French goods beyond three per cent. as soon as all other 
treaty Powers having similar rights against Siam come to a like agreement‘ 
~oluntarily and without compensatory benefit. Until the conclusion of a 
rew Franco-Siamese custcms convention, each is to enjoy le traitement le plus 
facorable with respect to its goods imported into the other country. Ques- 
tions directly involving the relationship between Siam and its neighbor, 
French Indo-China, are reserved for a separate Indo-Chinese convention. 
With the exception of provisions particularly relating to Indo-China, the 
treaty of 1856 and all subsequent treaties and conventions are abrogated. 
Asin the American treaty, either party may after ten years denounce the new 
xeaty on giving one year’s notice, but it is expressly provided that such a 
<anunciation will not have the effect of reviving any of the former treaties or 
aonventions abrogated by the 1925 treaty. The new treaty, in a word, has 
creed ‘Siam from the burden of French extraterritorial rights, and so far as 
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France is concerned, has restored to Siam her full fiscal autonomy, subject to 
a like grant by all other treaty Powers. 

Interesting arbitration provisions were also inserted. A small nation is 
always at a disadvantage if international disputes are to be settled by war, 
especially if its territory adjoins a powerful neighbor. A sweeping arbitra- 
tion clause was therefcrs inserted providing for the compulsory arbitration 
of all questions whatsoever, not excluding questions of vital interest or 
national honor. Both parties agree “in conformity to the principles an- 
nounced in the Covenant of the League of Nations that in case controversial 
questions should arise ketween them in the future which cannot be settled 
by mutual agreement or by the method of diplomacy, they will submit 
the controversy to onz or more arbitrators chosen by them, or in default 
of arbitration to the Permanent Court of Interrational Justice. This 
Court will obtain jurisdiction by means of a common agreement between the 
two parties, or if agreement cannot be reached, by the simple request of 
either of them.” ® 

Immediately after the signature of the French treaty, negctiations were 
begun at The Hague fcr the conclusion of a new treaty with The Netherlands. 
This was a matter of particularly large importance to Siam because of the 
great number of Javanese settled in Siam, all claiming extraterritorial rights 
by virtue of their Dutch allegiance. The negotiations thus inaugurated were 
successfully completed on June 8, 1925, when a new treaty was signed at The 
Hague following almost word for word the American treaty of 1920. It 
abolished Dutch rights of extraterritoriality, acknowledged Siam’s full right 
to fiscal autonomy, abrogated all prior treaties between the two countries, 
and was made termirable after ten years by either party upon giving one 
year’s notice. 

In the meantime Siam’s representative had opened up negotiations in 
London for a new British treaty. In many respects this was the most im- 
portant of all; for British trade is predominant in Siam and British interests 
there are far more suksiantial than those of any other country. Over cighty 
per cent. of Siam’s export trade and some sixty-seven per cent. of her 
import trade is British. Also, Siam is bordered by British Burma on the 
west and the British Federated Malay States on the south, and Siam is 
consequently filled w-th British subjects. The difficulties of securing a new 
British treaty were, however, proportionate to its importance. The sub- 
stantial amount of British imports into Siam made British merchants loath 
to surrender their privilege of the three per cent. tariff restriction; and the 
large value of British interests in Siam militated against: Great Britain’s 
being willing to surrender voluntarily her right of having European legal 
advisers sit in Siamese courts. The difficulty was increased by the fact that 
under the 1909 treaty British subjects had already been granted all the rights 
and privileges enjoyed by native Siamese. Siam had nothing more to give. 

8 Article II. 
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At the opening interview which Siam’s representative had with Mr. 
4usten Chamberlain late in February, Mr. Chamberlain frankly discussed 
zhe difficulties of Great Britain’s then granting to Siam full jurisdictional 
and fiscal autonomy, and confessed that the time seemed premature for such 
astep. Nevertheless, he listened attentively to the proposals of the Siamese 
r3presentative, so framed as to uphold Siamese sovereignty and yet afford 
=Jequate protection to British interests; and when the true situation in 
“Sam was brought home to him, he promised a reconsideration of the British 
policy toward Siam and the granting of a new treaty, provided the experts 
ead leading representatives of the Foreign Office, the Indian Office, the 
Colonial Office, and the Board of Trade could be similarly convinced. Asa 
result of the meetings which followed this interview, a new program of 
policy was formulated and a treaty finally agreed to, granting to Siam both 
j_risdictional and fiscal autonomy in the same broad terms as in the American 
treaty. Since Siam was essentially an agricultural country and would, 
tŁerefore, never desire a tariff for protection against industrial products, 
British policy would content itself with Siam’s agreeing to a provision limit- 
tg for a fixed period the Siamese import tariff to moderate, specified duties 
mm those articles which constituted the bulk of British exports to Siam in 
r=turn for Great Britain’s granting to Siam the fiscal autonomy to which 
zvery sovereign nation should be entitled. Similarly, Great Britain would 
benceforth content itself with relying upon an enlarged right of evocation, 
terminating with the completion of the Siamese judicial reforms, in place of 
“+e requirement of European judicial advisers, which at best were Siamese 
oficials and not under foreign control. In a word, Great Britain, seeing the 
oteture more clearly, would henceforth discard certain fears, more theoretical 
tkan real, and choose to rest the future of British trade in Siam upon a large 
Erlicy of cultivating Siamese good-will rather than upon ironclad treaty 
restrictions, bound to irritate while they lasted and eventually to be swept 
avay by the inevitable march of progress. 

In their main outlines the new British general and commercial treaties 
were modeled upon the American treaty. Except as to boundary provisions 
al former treaties were abrogated; the requirement of legal advisers was 
d->pped; all British subjects were to be under the jurisdiction of the ordinary 
€.amese courts, with the right of evocation until five years after the promul- 
gation of the Siamese codes of law; the grant of fiscal autonomy was made in 
tks same words as in the American treaty; and the new treaties were made 
terminable by either party after ten years upon one year’s notice. These 
treaties, containing Great Britain’s renunciation of her former rights, were 
ren without compensation or price. This statesmanlike move on the part 
of Great Britain the Siamese have not failed to appreciate. The Brisish 
general and commercial treaties were signed on July 14, 1925; and a Brizish 
treaty of general arbitration on November 25, 1925. 

In the meantime negotiations were being pushed in other countries, 
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In late April, after various conferences at Lisbon, tie Portuguese Ministry 
of Foreign Affairs had given its consent to the renuneiation of Portuguese 
extraterritorial rights and had provisionally agreed wich Siam’s representa- 
tive upon a treaty draft also closely following the text of the American 
treaty. In May, Madrid did the same; and in late June, as a result of 
conferences held at Copenhagen with the Danish Ministry of Foreign 
Affairs, Denmark also agreed to a new treaty draft, following, except for 
slight variations due to local conditions, the American treaty. Visits to 
Stockholm and to Oslo in July produced similar happy results with respect 
to Sweden and Norway. The new Spanish treaty was signed on August 
8, 1925, and the new Portuguese treaty after a somewhat troubled time on 
August 14th. By this time the Scandinavian treaties were practically 
completed. Apart from them only the Italian and the Belgian treaties 
remained. Belgium had already agreed to a new treaty based on the 
American model, and the treaty text was being worked out in Bangkok. 
Siam’s representative therefore proceeded direct from Madrid to Rome to 
take up negotiations for a new Italian treaty. Italian interests in Siam are 
comparatively small, and Italy felt satisfied with the existing arrangements 
under the old treaties. Nevertheless, after Premier Mussolini’s help had 
‘been enlisted, obstacles were overcome, and by the end of August, 1925, 
a new Italian treaty was finally agreed upon, also closely based on the text 
of the American treaty. The Danish treaty was formally signed on Septem- 
ber 1, 1925, the Swedish on December 19, 1925, the Italian on May 9, 1926, 
the Belgian on July 13, 1926, and the Norwegian on July 16, 1926. With 
the ratification™ of these treaties Siam has at last won her long struggle for 
judicial and fiscal autonomy. 


54 The dates of the signatures and ratifications of the Treaties rastoring autonomy to Siam 
are as follows: United States treaty, signed December 16, 1920, ratifications exchanged, 
September 1, 1921; Japanese treaty, signed March 10, 1924, ratificationsexchanged, December 
22, 1924; French treaty, signed February 14, 1925, ratifications exzhenged, January 12, 1926; 
Netherlands treaty, signed June 8, 1925, ratifications exchangec, August 24, 1926; British 
general treaty and treaty of commerce and navigation, signed Cul: 14, 1925, ratifications 
exchanged March 30, 1926; Spanish treaty, signed August 3, 1925, ratifications exchanged, 
July 28, 1926; Portuguese treaty, signed August 14, 1925, ratifications exchanged July 31, 
1926; Danish treaty, signed September 1, 1925, ratifications exchanged, March 13, 1926; 
Swedish treaty, signed December 19, 1925, ratifications exchanged, October 25, 1926; 
Italian treaty, signed May 9, 1926, ratifications exchanged Marck 1£, 1927; Belgian treaty, 
signed July 138, 1926, ravifications exchanged, March 25, 1927; Norwegian treaty, signed 
July 16, 1926, ratifications exchanged, February 9, 1927. 

The registration numbers and the citations in the League of Nations Treaty Series are as 
follows: Japanese treaty, Reg. No. 795, Treaty Series, Vol. 31, p. 17; French treaty, Reg. 
No. 1055, Treaty Series, Vol. 48, p. 193; Netherlands treaty, Reg. No. 1323, Treaty Series, 
Vol. 56, p. 57; British general treaty, Reg. No. 1175, Treaty Series, Vol. 49, p. 29; British 
treaty of commerce and navigation, Reg. No. 1176, Treaty Series, Vol. 49, p. 51; British 
treaty of arbitration, Reg. No. 1487; Spanish treaty, Reg. No. 1803, Treaty Series, Vol. 55, 
p. 3% tuguese treaty, Reg. No. 1304, Treaty Series, Vol. 55, p. 57; Danish treaty, Reg. 
No. 1131,}Treaty Series, Vol. 47, p. 103; Swedish treaty, Reg. No. 1336; Italian treaty, Reg. 
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Under the provisions of the new treaties, Siam is now free of all the old. 
fscal restrictions, and has already put into force a new tariff increasing by 
~ary slight amounts the tariff on a few widely used commodities, so as to 
čərive sufficient revenue to meet the current needs of the state. Extra- 
territoriality in Siam is now a thing of the past; and such jurisdictional re- 
ssrictions as still remain, such as the right of evocation, will cease altogather- 
five years after the promulgation of the Siamese codes. The old, one-sided, 
irrevocable treaties are gone; and in their place stand modern treaties, freely’ 
tarminable after ten years by either party. For modern Siam a new era. 
cpens.. . 

Progress, irresistible, cannot be stayed by the chains and shackles of 
mnyielding treaty restrictions. If wise statesmanship fails to loosen or 
==move them, no matter what their strength, they/will be forcefully shatsered. 
The outstanding feature in the story of Siam’s struggle for autonomy is the- 
=pen-mindedness and liberality of the Foreign Offices of Europe durirg the- 
period following the World War, ‘once the issues were made really clear to- 
fhem. What was inevitable sooner or later has come, not through blood and 
fighting, but through the method of large-visioned statesmanship and peace.. 
As a result, instead of the folly and waste of war, gain will come to alı. 





No. 1436; treaty with Belgium and Luxemburg, Reg. No. 1468; Norwegian treaty, Reg. 
Xo. 1404. 


THE PERMANENCE OF TREATIES 


THE DOCTRINE OF REBUS SIC STANTIBUS, AND ARTICLE 19 oF THE 
COVENANT OF THE LEAGUE 


By Sır Jonn Fischer Witiaams, K.C. 
British Legal Representative on the Reparation Commission 


Starting, as we must start, from the proposition, that in the international 
sphere, treaties are at any rate no less binding than are contracts in the 
municipal sphere, may we nevertheless agree that treaties become obsolete, 
and, if yes, when and in what conditions? Has Article 19 of the Covenant 
of the League in any way diminished the respect due to treaty obligations? 
These are questions, which have a special importance at a time when the 
world has recently been resettled by treaty, and it'is worth while to give a 
little time to their examination. Such an examination may at least serve to 
clear our ideas, to suggest what are the limits of the doctrine, and to empha- 
size the necessity, if those limits are to be defined, of a resort to an interna- 
tional court of justice. 

The doctrine that we set out to consider is the doctrine that treaties, for 
the duration of whose obligations so special period is fixed, ara not to be 
understood as binding on the contracting Powers in the event cf some ma- 
terial change in the conditions with reference to which they were concluded, 
the word “conditions” in this statement including not only material, but 
also moral, facts. For the purpose of the discussion, the phrase “rebus sic 
stantibus” is a convenient catchword: treaty obligations, when the treaty 
itself is silent, are subject to the provision that, if the obligations are to 
remain, the essential “things,” inanimate and animate, material, moral and 
mental, must remain in the condition in which they were when the treaty 
was concluded. But in the absence in the past of any court administering 
international law, the matter has rernained in the realm of theory. We 
have no decided cases and no “‘jurispradence.” And international practice 
has fixed no certain rule. 

Still, there has been a general acquiescence in the doctrine that an essential 
change of conditions involves the obsolescence, that is to say, the supervening 
invalidity, of treaty obligations contracted with a view to the conditions so 
changed, so far as those obligations remain executory. The doctrine has 
commended itself, as we shall see, to lawyers as to philosophers, nemo in 
futurum contrahit nisi positis praecedentibus circumstantiis. His enim 
mutatis totius status etiam mutatur ratio! The general sense of mankind 

1 Spinoza, Tractatus Politicus. III, 14. Cf. what Spinoza’s commentator said in 1899: 
“It seems impossible, on any political or ethical principles whatever, to lay it down as an 
absolute proposition that the obligation of treaties is perpetual. Whence can governments 
derive the right of binding their subjects and successors for all time by improvident under- 
taking.’”’ Pollock, Spinoza: His Life and Character, 2nd ed., London, 1899, p. 307. ~a 
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supports it; an analogous doctrine of English municipal law may be vouched 
=n its favor. To say that it is not easy to apply this doctrine in practice or 
=o formulate it otherwise than in very general language, is to offer a criticism 
nvariably applicable to the propositions of a legal system, such as the inter- 
national, which is in an early stage of development. 

The doctrine has suffered from its association with what is, in theory at 
any rate, a very different proposition, namely, the claim sometimes made 
that a State has a right to liberate itself by unilateral declaration from its 
treaty obligations, As to that claim, we have, on the one hand, the uncom- 
promising position taken at the London Conference of 1871 by the Powers 
signatory? of the Treaty of Paris, concluded at the end of the Crimean War, 
“Tt is an essential principle of the Law of Nations that no Power can liberate 
itself from the engagements of a treaty, ror modify the stipulations thereof, 
unless with the consent of the contracting Powers by means of an amicable 
arrangement,” 3? a principle to which the British Foreign Secretary drew 
attention when Austria-Hungary, in disregard of the Treaty of Berlin, de- 
elared the annexation of Bosnia-Herzegcvina in 1908. On the other hand, 
we find Continental writers 4 of authority declaring that a State may repudi- 
ate a treaty when it conflicts with “the zights and welfare of its people,” or 
when it is incompatible with its own development, an incompatibility of 
which apparently the State concerned is itself the judge. Such declarations, 
though inspired by idealistic conceptions, would, if accepted, confirm 
Voltaire’s remark that violation is the usual method for the observation of 
treaties; they may be cited as illustrations of the extravagances to which 
men are led when they seek a short cut out of a position which they feel to be 
unsatisfactory, without reflection on remoter consequences. But the doc- 
trine of rebus sic stantibus is independent of this controversy, if controversy 
it can be called. 

It must, however, be admitted that the accepted textbooks do not dis- 
tinguish as clearly as might have been wished between the question whether 
a treaty ever becomes voidable at the option of one contracting Power, and 
the question whether, when essential conditions change, the contractual 
obligation of a treaty is terminated. Thus Hall’ refers to the doctrine of 
rebus sic stantibus as relating to “the conditions under which a treaty becomes 
voidable; that is to say, under which one of the contracting parties acquires 
the right of declaring itself freed from the obligation under which it has 
placed itself,” and he proceeds to state what he calls a “clear principle” as 
follows: “neither party to a contract can make its binding effect dependent 


2 The Powers at the London Conference were Germany, Austria-Hungary, Great Britain, 
Russia and Turkey. The French representative appeared only at the last sitting of the 
conference. 

3 See Hall, International Law, 7th ed., p. 368. 

4 Their names will be found in Hall, loc. cit. 

5 Hall, ubi sup., p. 359. 
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at his will upon conditions other than those contemplated at the moment 
when the contract was entered into, and on the other hand a contract 
ceases to be binding as.soon as anything which formed an implied condition 
of its obligatory force at the time of its conclusion is essentially altered.” 

The reference in this statement to the conditions “under which a treaty 
becomes voidable’’ at the option of one of the contracting parties appears to 
be out of place. The voidability of a contract depends, as a general rule, on 
the discovery by one party of some -wrongful act cr omission of the other 
party; and the rescission of a voidable contract does not depend on the 
existence of any implied term in the contract providing for its exercise. 
The discovery of a fact existing at the date of the contract entitles one of the 
parties to destroy the contractual lien, but the lien subsists until it is de- 
stroyed. 

Indeed Hall, when he comes to state the principle, recognizes that accord- 
ing to it “the contract ceases to be binding,” that is, the contract is not void- 
able, but, as from.the date of the supervening alteration in the surrounding 
conditions, void. Hall’s statement in fact in its two branches asserts this 
avoidance from two different points of view. If conditions arise other than 
those contemplated when the contract was signed, then, first, from the sub- 
jective point of view of the contractants, neither can hold the other to the 
old bargain; and second, objectively, the contract as a thing existing in 
rerum natura has disappeared. On the sentence as a whole, Westlake ob- 
serves that “we cannot subscribe to its clearness,” though he gives it as a 
formulation which at any rate shows “how far clearness is attainable.” ° 
In any event, if it be sought to apply the principle in practice, we are at 
once confronted with the delicate problems whether any given thing formed 
an implied condition of the obligatory force of the contract and whether 
there has been an “essential” alteration. 

That problem is, however, a practical problem to be decided on the facts 
of each particular case, and does not affect the doctrine itself. That doc- 
trine is not that one State has a unilateral right to declare itself not bound by 
a subsisting contract; it is that the treaty itself has gone, since an essential 
condition in which it was concluded has disappeared: and this results, either 
because on the treaty’s true construction this is what the parties themselves 
have intended, or because the very nature of the case requires that the change 
of an essential condition should have this effect. Ths treaty in this event is, 
in fact, not voidable, but dead or “obsolete,” if that word be preferred. 

Thus, the legal principle of rebus sic stantibus is not affected by the doc- 
trine of the London Conference of 1871; that doctrine remains intact. The 
rule of rebus sic stantibus is not a rule giving to a State the right of its own will 
to tear up a treaty, but a rule either of interpretation or of law according to 
which in certain events the treaty has no longer any effect. It is not that 


® Westlake, International Law, Peace, Ist ed., p. 285. 
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me party has a right to break an existing tie, but that the tie itself is already 
troken. 

A recent case ” in the Privy Council supplies an apt and direct illustration 
iz municipal law of a doctrine closely comparable to the doctrine of rebus sic 
stantibus in international law,—the doctrine of “frustration,” which has in 
recent vears been developing in English jurisprudence. In that case the 
Jadicial Committee, by the mouth of Lord Sumner, spoke thus of frustration 
gnd its difference from rescission: 


Frustration operates automatically. What the parties say and do is 
only evidence, and not necessarily weighty evidence, of the view to be 
taken of the event by informed and experienced minds. 

Language is occasionally used in tha cases which seems to show that 
frustration is assimilated in the speaker’s mind to repudiation or rescis- 
sion of contracts. The analogy is a ialse one. Rescission (except by 
mutual consent or by a competent court) is the right of one party, 
arising upon conduct by the other, by which he intimates his intention to 
abide by the contract no longer. Itis aright to treat the contract as at 
an end, if he chooses, and to claim damages for its total breach, but itis a 
right in his option and does not depend in theory on any implied term 
providing for its exercise, but is given by the law in vindication of a 
breach. Frustration, on the other hand, is explained.in theory as a con- 
dition or term of the contract, implied by the law ab initio, in order to 

` supply what the parties would have irserted had the matter occurred to ` 
them, on the basis of what is fair anc reasonable, having regard to the 
mutual interests concerned and of the main objects of the contract. It 

. is irrespective of the individuals concerned, their temperaments and 
failings, their interests and circumstances. Í tis really a device by whisk 
the rules as to absolute contracts are reconciled with a special exception 
which justice demands. 

There is, however, this point of contact between the two cases. 
Though a party may exercise his right to treat the contract as at an end, 
as regards obligations de futuro, it remains alive for the purpose of 
vindicating rights already acquired under it on either side. So with 
frustration. Though the contract comes to an end on the happening of 
the event, rights and wrongs which have already come into existence 
ey and the contract remains too, for the purpose of giving effect to 
them 


“Frustration” no doubt would not be a happy term to apply to a treaty; 
“obsolescence” is better. “Frustration” is a term more appropriate to 
zontracts, in particular commercial contracts, where some particular opera- 
fon, such as the chartering of a particular ship, is in contemplation, and 
=vents, usually some single unforeseen event of overwhelming importance, 
zecurring early in the history of the contract, make the operation impossible; 
vou have in such cases a direct “frustration,” a defeat, an avoidance, of the 
xain purpose for which the contract wes concluded. But events which, 


1 Birji Matji and others v. Cheong Yue Steamship Co. Ltd., L. R. 1926, A. C. 497, 509. 
Zee also the cases connected with the postponemert of King Edward VII's coronation, dis- 
cussed in Pollock on Contracts, 8th ed., p. 489. 
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after some considerable period, make the provisiors of a treaty “obsolete” 
have the same effect on the contractual lien as events which at an early date 
destroy it. The determining feature in both classes of case is an unforeseen 
external event or series of events or a gradual change of conditions. In the 
case of a treaty the events are usually, if not invariably, events occurring 
after a long period of years, and therefore affecting only such parts of the 
treaty as remain executory, and it seems more appropriate to call such a 
treaty “obsolete.” In cases of contracts, in municipal law, where the event 
happens at an early stage of the history of the contract and the whole or the 
great bulk of it remains to be performed, the established and the more ap- 
propriate term is “frustration.” 

As already suggested, the doctrine of rebus sic stantibus, like the doctrine 
of frustration in municipal law, may be explained in either one of two ways. 
We may either say that the treaty, so far as it remains executory (for exe- 
cuted provisions are not affected), is avoided because it must be construed 
as containing an implied stipulation that in the event of a change of essen- 
tial conditions it ceases to be binding as from the date of the change, or we 
may say that naturaliter, from the very nature of the case, a contract made 
with reference to certain conditions disappears when the conditions are gone. 
An Anglo-Saxon lawyer will perhaps tend to decide the point as one of con- 
struction, while the civilian will prefer what may be thought the bolder 
solution. 

To the theory that the matter is one of construction of the treaty, it may 
be objected that there is a certain artificiality about the argument. The 
assumption which can readily be made in private transactions, that in the 
events which have happened the contracting parties, as reasonable beings, 
could not have contemplated the continuation of the contractual obligation, 
is not so easily made in international affairs. It is unfortunately not pos- 
sible to assume as a fact the inspiration of all parties to an international 
agreement by an underlying intention of reasonableness. And even if 
States were unwilling openly to avow a contrary doctrine, they would still 
hesitate to let the test of reasonableness be applied by an organism external 
to themselves. The fact that treaties are not voidable for duress has a bear- 
ing on this point; for a consent obtained by duress is not a true consent in 
municipal law. If, therefore, in international law the test of the validity 
of a treaty is not what the parties freely intend, is it reasonable to make an 
assumption as to their intentions the test whether or not a treaty is to con- 
tinue in force?» 

On the other theory, upon the change in essential conditions, the dissolu- 
tiori of the contract follows naturaliter, as a natural consequence.® This is 

®See Digest, XLVI, 3, de solutionibus et liberationibus, 107: “Verborum obligatio aut natu- 
raliter resolvitur aut civiliter, Naturaliter, veluti solutione, aut cum res in stipulationem 
deducta, sine culpa promissoris in rebus humanis esse desiit . . . ;” and qf. XLV, 1, de 


verborum obligationibus, 33, de interitu rei: “Si Stichus, certo die dari promissus, ante 
diem moriatur, non tenetur promissor.” Cf. also ibid., 23. 
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not to make the dissolution depend on the intention of the parties, but to ` 


im~oke a conception of a general or natural order with which the maintenance 
of the obligation is inconsistent. If we say that a treaty in certain condi- 
tins becomes void “naturally,” we are appealing to a general legal concep- 


ticn independent of the intention of the parties, to whose rule we conceive- 


that they are ready, or bound, to submit their relationships. And though it 
may be true that we moderns regard with suspicion appeals to “nature” or 
_ “aatural law” as made to a court which exists only as the looking-glass of 
the contemporary mind, still arguments of this kind are of permanent value 
fore a development of international Jaw in that they involve a reference to.a 
sandard set, not by the will or intention of the parties themselves, but by an 
e=ternal authority. 

And here, perhaps, a word of caution is necessary. We are not now dis- 
cissing whether in the international sphere there is any place for the con- 
ception of a violation of “public policy,” oz even of illegality or immorality, 

‘which avoids contracts in municipal law. It is possible that there may be a 
pce in international affairs for such a conception. One can discern the 
ex'stence of something which might grow to such a principle when the 
=Concert of Europe” at Berlin in 1878 claims to avoid a treaty of San 
Stefano as inconsistent (whether such was the fact or not‘is for present pur- 
pases immaterial) with the higher interests of the world at large. But such 
= conception has nothing to do with the dactrine of rebus sic stantibus. The 
cect of such a doctrine is or would be to avoid a treaty ab initio: the doctrine 
cf rebus sic stantibus avoids a treaty only as from the date of some super- 
ening essential change in the conditions in relation to which that treaty was 
nade. For the purposes of this latter doztrine, the general character—the 
moral character, if such a phrase is permitted—of a treaty is irrelevant. 
What has to be established is, not the inconsistency of the treaty with the 
public interest, but the fact of material change. Avoidance follows such a 
change automatically, not at the will of ona of the parties. After the change 
af circumstances, the treaty is gone; if it is to be revived, the parties must 
conclude some new contract to that effect. 

Such being the legal nature of the doctrine, what is its practical sphere? 


a 


Zet us repeat here what has been already indicated, but is perhaps not always - 


Tully appreciated in general discussions of the doctrine. The obsolescence of 
a treaty has no effect on such parts of it as have been already executed; 
absolescence relates solely to the engagements which are still executory, to 
whatever still remains to be done or is agreed to be left undone. If cessions 
of territory have taken place under a treaty, obsolescence has no effect on 
taose cessions. The treaty, in so far as it has operated as an international 
zonveyance, is intact. It is only its operation as a covenant for something 
still to be performed or not to be performed which is affected. This, be it 
ubserved, might not be so if what we were discussing was some doctrine of 
a right to rescind a treaty, rescission involving so far as possible a restitutio in 
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integrum and restoration of the original status quo. A doctrine so revolu- 
tionary and dangerous to the public peace has no place in international law. 

If then we look for particular instances of treaties to which the doctrine 
has been applied, we are told ° that “conspicuous among treaties doomed by 
their nature to obsolescence are those by which a State defeated in war is 
obliged to abstain from fortifying or otherwise making free use of some part 
of its territory, when the restriction is not imposed as forming part of a 
system of permanent neutrality.” And, as an instance, we are given the 
unilateral prohibition against the fortification of Huningen in Alsace imposed 
on France by the Treaty of Paris of 1815, “not as a part of the neutrality of 
Switzerland, but in order to relieve the city of Bale from anxiety,” }° a pro- 
hibition denounced by the French provisional government immediately on 
the revolution of 1848.. Under this same head of provisions jor unilateral 
demilitarization fall the Black Sea clauses, denounced by Russia in 1871, of 
the Treaty of Paris of 1856. As another instance of an engagement ™ by a 
State which becomes obsolete on account of a change of circumszances, which 
in this case are definitely moral rather than material, the case of a concordat 
with the Holy See, under which a State has the right of nominating Catholic 
bishops, may be citec. Such an agreement cannot properly survive the 
complete laicization of the contracting State and its deliberate dissociation 
from all religious belie.” 

Again, the doctrine may well be applicable to treaties conferring extra- 
territorial jurisdiction. May not such treaties become obsolete when the 
country granting extraterritorial privileges has so far advanced in its judicial 
and general administration as to render those privileges no longer necessary 
for the preservation of peaceful intercourse? Thus, the British Government 
observes in the Memcrandum which on the 18th December, 1926, it ad- 
dressed to the representatives of the Washington Treaty Powers on the 
subject of the situation in China. 


While calling upon China to maintain that respect for the sanctity of 
treaties which is the primary obligation common to all civilized States, 
the Powers should yet recognize both the essential justice of the Chinese 


? Westlake, International Law, Peace, p. 285, Ist ed. (1904). 

10 Had it been part of the neutrality of Switzerland it would have been in the nature of a 
part of an international sysiem, and the obsolescence of that system would have had to be 
demonstrated before the prohibitions in question could have been treated as terminated. 

11 Whether a concordatis aris not technically a ‘‘ Treaty” is open to argumer, the Holy See 
not being a “State” in the sense in which that word is usually employed in international law 
(See e.g., the discussion of the point in an arzicle by M. Ruzé on the three concordats with 
Latvia, Bavaria and Poland, Revue de Droit International et de Legislation Comparée, 3rd 
Series, Vol. VII, p. 45). But a concordat is certainly an engagement entered into by a 
State with an entity not sukject to its own jurisdiction, and there is no reason to apply to it 
any different doctrines in relation to rebus sic stantibus from that applicable to an ordinary 
treaty. 

2 See Fauchille, Droit International Public, Vol. 1, Pt. I; 215 (8). 
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claim for treaty revision, and the difficulty under present conditions of 
negotiating new treaties in place of the old, and they should therefore 
modify their traditional attitude of rigid insistence on the strict letter of 
treaty rights. 


And again: 


The principal objection that will probably be made to this proposal is 
that in strict logic it would amount to condoning a breach of treaty. 
This argument, however, does not sufficiently take into account the 
realities of the situation. The basic facts of the present situation are 
that the treaties are now admittedly in many respects out of date, and 
that in any attempt to secure revision the Chinese are confronted on the 
one hand with the internal difficulty of their own disunion and, on the 
other, with the external difficulty of obtaining the unanimous con- 
currence of the Powers. . . 

His Majesty’s Government attach the greatest importance to the 
sanctity of treaties, but they believe that this principle may best be 
maintained by a sympathetic adjustment of treaty rights to the equitable 
claims of the Chinese. 


It is obvious that from this line of argument it is only a short step to the 
admission that a treaty which is “out of date” has ceased to be binding or, in 
other words, has been “frustrated.” If “equitable claims” are in conflict 
with “treaty rights,” it is perhaps permissible to an English lawyer to recall 
she supremacy of the rules of Equity over the rules of the Common Law. 
True it is that the “rules of Equity,” in the technical sense in which those 
words are used in English legal phraseology, are very far from being the same 
shing as “equitable claims,” but in origin, at any rate, certain interferences 
of Equity with rights recognized by the Common Law were based upon a 
zecognition of the fact that the rules of the Common Law were no longer 
adapted to the conditions of contemporary life. 

Another example of the obsolescence of a similar treaty provision is given 
in Article 485 of the Treaty of Versailles. That article provides: 


The High Contracting Parties, while they recognize the guarantees 
stipulated by the Treaties of 1815, and especially by the Act of Novem- 
ber 20, 1815, in favour of Switzerland, the said guarantees constituting 
international obligations for the maintenance of peace, declare neverthe- 
less that the provisions of these treaties, conventions, declarations and 
other supplementary Acts concerning the neutralized zone of Savoy, as 
laid down in paragraph 1 of Article 92 of the Final Act of the Congress of 
Vienna and in paragraph 2 of Article 3 of the Treaty of Paris of Novem- 
ber 20, 1815, are no longer consistent with present conditions. For this 

` reason the High Contracting Parties take note of the agreement reached 
between the French Government and the Swiss Government for the 
abrogation of the stipulations relating to this zone which are and remain 
abrogated. 

The High Contracting Parties also agree that the stipulations of the 
Treaties of 1815 and of the other supplementary Acts concerning the 
free zones of Upper Savoy and the Gex district are no longer consistent 
with present conditions, and that it is for France and Switzerland to 
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' come to an agreement together with a view to settling between them- 
selves the status of these territories under such conditions as shall be 
considered suitable by both countries. 


We have here a recognition by the surviving parties to the European 
settlement of 1815 (and by several other Powers who were not parties to that 
settlement) that certain clauses of that settlement ‘‘are no longer consistent 
with present conditions” (ne correspondent plus aux circonstances actuelles), 
and they therefore accept a modification made by the two Powers directly 
concerned. The fact of inconsistency with present conditions, or in other 
words obsolescence, is here established diplomatically. Had the Powers 
found occasion to refer the matter to a court, a court could equally well have 
reached a similar conclusion. 

In all these cases, if the obsolescence of the treaty is to be justified, the 
lawyer must say that the conditions’ which induced the imposition of the 
obligation have been radically modified when the treaty is proclaimed obso- 
lete, the res have undergone a change. It is perhaps most easy to reach this 
conclusion in thé case of a unilateral demilitarization clause. But in the 
consideration of that case, too, the word res must be understood in a large 
sense, as including not only material but also moral facts, such as in modern 
conditions the general mentality of a nation, or under the older conditions the 
general lines of its foreign policy. _ 

Thus, in March, 1848, Lamartine, on behalf of the French Provisional 
Government, argued or declared in a circular note that 


Les Traités de 1816 n'existent plus en droit aux yeux de la République 
française; toutefois les circonscriptions territoriales de ces Traités sont un 
Jait quelle admet comme base et comme point de départ dans ses rapports 
avec les autres Nations. Mais si les Traités de 1815 n’existent plus que 
comme fait à modifier d'un accord commun et si la République déclare 
hautement quelle a pour droit et pour mission d'arriver régulièrement et 
pacifiqguement à ces modifications, le bon sens, la modération, la conscience, 
la prudence de la République existent, et sont pour l Europe une meilleure et 
plus honorable garantie que les lettres de ces Traités si souvent violées ou 
modifiées par elle. 


This is perhaps rather a rhetorical passage in which to find a statement of a 
legal doctrine, but, nevertheless, if one dives beneath the rhetoric, one finds 
the essentials there. The treaties of 1815 so far as executory are no longer 
binding, but the territorial cessions which those treaties effected remain as 
facts and can only be modified by agreement. The reason why the treaties 
have ceased to have executory force is that there has been a complete change 
in the moral situation of France. France, therefore, is no longer bound not 


13 Tt, is worth observing that this is not the language of Article 19 of the Covenant. Post, 
p. 99. 
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to Tortify Huningen, should it be her good pleasure to do so, as probably it is 
ncz 

Similarly, Russia might perhaps in 1871 have used an argument more 
plzasible than those which she in fact employed for her release from the 
Back Sea clauses, had she said that these clauses were based on hypotheses 
witch were not permanent features of European politics as subsequent his- 
tœy has shown. In such conditions the Black Sea clauses might be said to 
be nothing but reminders of a system that was dying or dead. But, indeed, 
these unilateral demilitarization cases are at best unsatisfactory. No legal or 
arzitral tribunal ever passed upon them. In the Black Sea case, at any rate, 
the claim that the treaty was obsolete was not made clearly as a legal 
przposition distinct from a diplomatic claim. 

How is the doctrine to be applied? If a State claims that a treaty is 
oksolete, is the question a legal question? And if it arose between Powers 
simatory to the compulsory jurisdiction clause of the Statute of the Per- 
manent Court, would they be bound to submit it to that tribunal? 

` The answer to the first of these questions would seem to be that while the 
a_2stion whether the doctrine itself is part of international law is eminently a 
“question of international law,” the question in any given case whether a 
treaty has or has not become obsolete, involves important questions of fact. 
T2us, the question whether conditions have actually changed since the 
signature of the treaty is one of historical and contemporary fact, and a fact 
ci this kind is not (though some other questions of fact are) within the lan- 
g age of Article 36 of the Statute of the Permanent Court of International 
J_stice.™ If conditions are found to hava changed, the further question 
waiether the changes are so material as to make the treaty obsolete would 
sem to be a mixed question of fact and law, and therefore to the extent of the 
axmixture of fact, not within the language of the article. On this basis, even 
States which have signed the so-called compulsory jurisdiction clause, and 
vzich also interpret that clause as imposirg an obligation to submit to the 
Farmanent Court all cases where the questions raised fall within the cate- 
garies of the clause, are not bound by that clause to submit to the court the 
qæstion of the obsolescence of a treaty. On the other hand, there can be 
few cases in which it is more desirable that zhe question at issue, involving as 
iv Joes delicate considerations and estimates of conduct, should be settled by 
emme well-informed authority which is incependent of the Powers directly 
icvolved. Such an authority would not necessarily be, or rather should not 
+3 Palmerston commented on this circular: “I should say that if you were to put che whole 
o It into a crucible, evaporate the gaseous parts ani skim off the dross, you would find the 
rice to be peace and good fellowship with other governments.” Cambridge Modern History, 
Vel. XI, p. 106. 

4 “The classes of legal disputes concerning: (a) the interpretation of a treaty, (b) any ques- 
tica of international law, (e) the existence of any fact which, if established, would constitute 
a beeach of an international obligation, (d) the nature or extent of the reparation to be made 
í>- the breach of an international obligation.” 
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be, purely legal. The general question of the legal doctrine might be appro- 
priate to a tribunal, but the questions of fact and of mixed fact and law 
would be submitted more suitably to a board of conciliation. The interna- 
tional jurymen, the ideal man of common sense, would here find a task well 
suited to his capacity. 

It remains to consider whether for States which are members of the 
League the doctrine of rebus sic stantibus has been azfected by the Covenant. 

First, it must be observed that the preamble to zhe Covenant declares it 
to be the object of the Covenanting States to promote international coépera- 
tion and achieve international peace and security by (amongst other things) 
“the firm establishment of the understandings of international law as the 
actual rule of conduct among governments and by the maintenance of justice 
and a scrupulous respect for all treaty obligations in the dealings of organized 
peoples with one another.” Thus, a scrupulous respect for treaties is put 
side by side with the establishment of international law as an actual rule of 
conduct and with the maintenance of justice, a mode of statement which 
taken by itself would be not wholly free from ambiguity. For law is not 
necessarily identical with justice, nor are the demands of justice necessarily 
identical with the provisions of treaties. The preamble may, however, be 
taken as not doing more than indicating what all reasonable men would 
agree to, viz., that international, like civil, justice is normally to be main- 
tained by the observance of existing law and of contractual engagements, 
subject to something in the nature of a power of amendment by legislative 
authority; and these suggestions are further develoved in Article 19 of the 
Covenant. This article runs: 


The Assembly may from time to time advise the reconsideration by 
Members of the League of treaties which have become inapplicable, and 
the consideration of international conditions whose continuance might 
endanger the peace of the world. 


The article thus couples two distinct ideas,—the “reconsideration” of 
treaties which have become inapplicable, and the examination of interna- 
tional conditions whose continuance might endanger the peace of the world;** 
but the inclusion of this second branch of the article suggests that the treaties 
the reconsideration of which is to be suggested musz be treaties whose per- 
sistence in their unreformed conditions contain the germs of a threat to the 
peace. 

The language of the first part of the article might seem at first sight to 
take us directly to the doctrine of rebus sic stantibus; the treazies whose re- 

16 The French version is not quite the same: “L Assemblée peut, de temps à autre, inviter 
les Membres de la Société è procéder à un nouvel examen des traités devenus inapplicable 
ainsi que des situations internationales, dont le maintien pourreit mettre en péril la paix du 
monde.” According to this text the idea of “nouvel examer.”’ (reconsideration) applies 
both to treaties and to international situations; in the English it is only treaties which are 
the subject of reconsideration. The English version clearly gives the better sense. 
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coasideration may be advised are those “which have become inapplicable,” 
i.& treaties the relation of whose provisions to the facts of international life 
hæ changed and whose terms can no longer be applied. Now a treaty which 
cemnot be applied is very like a contract whose further execution has been 
frestrated: both are instruments which cannot be carried out. 

But on consideration, the better opinion seems to be that the article does 
ncz involve an appeal to the legal doctrine of obsolescence, and this mainly 
fcz two reasons. In the first place, it is doubtful whether the word “‘inap- 
pliable” can be pressed so far. A synonym for “inapplicable,” the dic- 
tionary tells us, is the word “unsuitable.” If so, we need not go so far as to 
sar that it is completely impossible for any given treaty to be carried out 
beore Article 19 can be brought into play. In the next place, and this is the 
mre powerful argument, the task allotted ta the Assembly (it is remarkable 
thet the Council has here no authority) is not to deal with the situation on 
the basis that the treaty is gone, or even to declare the treaty gone. The 
tak of the Assembly is to “advise” reconsideration, or, as the French text 
puts it, “inviter les Membres de la Société & procéder à un nouvel examen.” 
Tis is in no sense the power of a court to declare a treaty no longer binding 
as being obsolete or “frustrated”; it is merely a political power to give 
friendly advice.!7 Thus, not only has the Assembly no power to declare the 
treaty obsolete or frustrated, but the article essumes that the treatycontinues 
tcsubsist. Ifit did not subsist, it could not be made the subject of “recon- 
sizeration,” which is itself a political process, carried through by the parties, 

Thus the first part of the article (which is the only part which refers to 
tzeaties) does not give a legal treatment of a legal problem. The doctrine of 
resus sic stantibus is not directly involved. No doubt it is true that the 
Azsembly must find as a fact that a treaty is “inapplicable” before it advises 
rezonsideration, just as a court must find the necessary facts as to changes of 
conditions before it declares a contract frustrated, but this analogy has not 
tke effect of turning the Assembly into a court. 

That even the first part of the article gives a political power rather than 
az plies or authorizes the application of an accepted legal doctrine is strongly 
ecnfirmed by the second branch of the article, “the consideration of inter- 
nstional conditions whose continuance might endanger the peace of the 
veorld.”’ This language goes a little further than the provisions of Article 


7 Whether it can be exercised by a majority or not. isa matterin controversy. Schiicking 
axd Wehberg consider that the power is so exercisable. (Die Satzung des Vdlkerbundes 
22 ed., p. 663). Contra the editor of Oppenheim, International Law, Peace, § 167 (4), 
p 229, of 3rd edition, with whom the Chilian delegate to the Assembly agrees (League of 
Nations, second Assembly, Plenary Meetings, pp. 462, 467). The view of the present 
waiter is, On the whole, that what is wanted is unanimity, with the exception of the coun- 
tres to whom the advice is given. It can hardly te supposed that both the Powers who 
arz parties to the treaty must concur in the advice; for if they both thought the treaty 
irspplicable, they clearly would be ready to modify it without invoking the assistance of 
the Assembly. 
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11: in the earlier article a “threat of war” or a circumstance which “‘threat- 
ens” a disturbance of peace or of the good understanding between nations, 
is the condition of action; under the second half of Article 19 the mere pos- 
sibility of a danger to the peace of the world from existing international 
conditions, without necessarily any reference to a treaty, is sufficient to 
justify an application to the Assembly. Clearly in this part of the article we 
are removed even further than in the first part from legal doctrines. If you 
are considering international conditions ‘‘ whose continuance might endanger 
the peace of the world” you are not limited to treaties the executory clauses 
of which one party asserts to be obsolete. You are to take a wide political 
view of the world as a whole. You may even advise new cessions or retro- 
cessions of territory which would not come within the sphere of any appli- 
cation of the more humble legal theory. 

These views are advanced with diffidence, as they are not wholly in agree- 
ment with the opinion given in 1921 at the second meeting of the Assembly of 
the League, by a committee of three distinguished jurists (MM. Scialoja, 
Italy; Urrutia, Colombia; and de Peralta, San Domingo) in connection with 
the dispute between Chile and Bolivia. The committee observed !8 that the 
advice of the Assembly “can only be given in cases where treaties have 
become inapplicable, that is to say, when the state of affairs existing at the 
moment of their conclusion has subsequently undergone, either materially or 
morally, such radical changes that their application has ceased to be reason- 
ably possible, or in cases of the existence of international conditions whose 
continuance might endanger the peace of the world. The Assembly would 
have to ascertain, if a case arose, whether one of these conditions did in point 
of fact exist.” 

With the two doctrines laid down or implied in this opinion, I would at 
once and respectfully concur. The three distinguished jurists will command 
general assent to their insistence that in a case of this kind, the Assembly 
must go very cautiously and that its first duty is to find the facts. It must 
not call a treaty “inapplicable” without a serious preliminary enquiry. 
Next the jurists render a real service to international law when they suggest 
that the doctrine of rebus sic stantibus applies to mcral as well as material 
conditions. It might in fact be better stated as the doctrine of rebus aut 
personis sic stantibus. A moral change in the spirit of a people may, if 
sufficiently evidenced, justify a finding that certain provisions of a treaty 
are obsolete. 

Ii need hardly be insisted that this reference to a change in moral condi- 
tions or in persons is not intended as a suggestion that a change in the govern- 
ment of a country has in and by itself any influence on its treaty engage- 
ments. The classical debate on this subject was held in America in 1793 
when President Washington submitted to his cabinet, among other points 
relating to Franco-American relations, the question whether the United 


18 League of Nations, second Assembly, Plenary Meetings, p. 446. 
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Sates were obliged to consider the treaties previously made with France as 
ix full force. The opinion of Jefferson and Madison, that the internal 
ctanges in France had not affected the b:nding force of the treaties, pre- 
veiled against that of Hamilton, who argued that the United States “had an 
cption” to consider the treaties as provisionally suspended and would even- 
tally have the right to renounce them ‘i? such changes should take place 
= could bona fide be pronounced to make a continuance of the connections 
hich resulted from them disadvantageous and dangerous.” 2° Hamilton’s 
s-gument would seem to have been based or the idea that a change of govern- 
rent was in itself a change in the essential conditions of the Franco-American 
weaties. And, of course, a treaty might conceivably have been, or be, con- 
chided with such a special reference to an existing government that a change 
È the form of government would be a change in an essential condition of the 
eentract. For example, a pact inspired by the idea of the Holy Alliance to 
fcrnish troops in support of the government of a country would lapse if that 
government wholly changed its character. 

But it may be permitted to feel some doubt whether, on the true construc- 
-zon of Article 19, it is a condition precedent of advice to reconsider treaties 
-hat the Assembly should find that the state of affairs which existed when 
-hey were concluded has undergone “materially or morally” such radical 
„nanges that their application has ceased to be reasonably possible, or in the 
=en more stringent language of the French version of the opinion that ‘il 
-at hors du domaine des possibilités raisonnables de les appliquer.” For this 
.2ems hardly to give sufficient weight to the very wide language of the second 
cranch of the article; and it is conceivable that the continuance of a 
~eaty legally unassailable might endanger the peace of the world. 

It is obvious that the Assembly is not a body which by its constitution is 
~ell adapted to put into force a legal doctrine, and it is doubtless for this 
“2ason that, consciously or unconsciously, Article 19 has not been drafted on 
-crictly legal lines. If, however, the Assembly, before proceeding to exercise 
~s power of advice under Article 19, shculd wish to inform itself on the 
zuestion whether a treaty can be considered to be obsolete as a matter of 
aw, it would be natural that it should resort to the Permanent Court of 
“aternational Justice under Article 14 of the Covenant and ask for an ad- 
“Iisory opinion. . l 

But indeed, to attempt exactly to define the conditions contemplated by 
Article 19 is perhaps useless labor. Even if the whole Assembly (with the 
ception of the parties interested) is unanimous in advising the reconsidera- 
on of a treaty, the pressure applied to the recalcitrant contracting Power is 
aora] pressure only; no legal obligation to zevise the treaty has been created. 
TZ it is desired to contend as a legal proposition that a treaty is no longer 


19 See Moore, International Law Digest, Vol. V, p. 335 and following, and Hirst, Life and 
Letters of Thomas Jefferson, Macmillan, 1926, pp. 312-3. 
20 Moore, ult sup., p. 336. 
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binding because essential conditions, moral or material, have changed, the 
forum to which resort must be had is not the Assembly, but the Permanent 
Court. The ground covered by Article 19 is not that of the doctrine of 
rebus sic stantibus. The importance of the article from the international 
lawyer’s point of view is that it indicates a growing consciousness of the 
need of having in reserve a power, which even if for the present it acts by 
persuasion is in essence a legislative power, to modify not merely existing 
international contractual obligations, but international conditions generally 
in the interests, not merely of the parties to a treaty, but of the whole in- 
ternational community. Such a task is for the statesman rather than the 
lawyer. 

To sum up: 

There is no legal doctrine which allows treaties to be observed with greater 
laxity than ordinary contracts in municipal law. On the contrary, treaties 
in international law cannot be simply disregarded by the contracting Powers 
themselves for reasons, such as duress or “public policy,” on which contracts 
in municipal law may be avoided. Respect for treaties is a fundamental con- 
dition of an orderly and peaceable international life. If they are to be al- 
tered or reformed, this must be done in existing conditions by a process of 
conciliation voluntarily accepted, a process equally applicable to all inter- 
national relationships. The doctrine of the obsolescence of treaties, the 
doctrine, that is, that their executory clauses have effect only so long as the 
essential conditions in which they were concluded remain, is not a substitute 
for those general powers of inducing international changes which are indi- 
cated in Article 19 of the Covenant. 

The doctrine of the obsolescence of treaties is analogous to the doctrine of 
frustration in British municipal law. Like that doctrine “it is really a device 
by which the rules as to absolute contracts (obligations) are reconciled with a 
“special exception which justice demands.’”’#! It is a legal, not a diplomatic 
doctrine. It means that when the essential conditions in which a treaty was 
concluded have changed, the obligations in that treaty which still remain tc 
be executed have lost their force. Itis not a doctrine that one State may by 
unilateral declaration rescind or modify its obligations. If it is to be put 
into force, the proposition that the essential conditions have changed needs 
either the assent of all parties interested in the obligation or the decision of £ 
tribunal. The occasions for putting it into force will in the nature of things 
occur only rarely; if statesmanlike wisdom were always exercised in the con- 
clusion of treaties, such occasions would never occur.” It is only a seeming 


21 Judgment of the Judicial Committee of the Privy Council in Hirji Matji and others 1. 
Cheong etc. Steamship Co. Ltd., anie, p. 92. 

2 Cf. J. S. Mills’ remarks in the Fortnightly Review, Vol. VIII, U. S. (1870), p. 71¢ 
(quoted from Moore, International Law Digest, Vol. Y, p. 349): “Nations should be willing 
to abide by the rules. They should abstain from imposing conditions which, on any just 
and reasonable view of human affairs, cannot be expected to be kept. And they shoulc 
conclude their treaties as commercial treaties are usually concluded, only for a term of year: 
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anc not a real exception to the general rule of the sanctity of treaties, for it 
zivzs effect either to what the parties themselves are taken to have in- 
sexed, or to what. the general common sense of mankind, which we here ` 
pessonify as “Nature,” considers to be the true result of their bargain. 
Aricle 19 of the Covenant is rather evidence of the necessity of the doctrine 
-haan attempt to put it directly into force by legal means. If the doctrine 
_ D -zbus sic stantibus then is rightly understood, it has a proper but perhaps 
noza permanent place in the edifice of a sane international law. 


. . -” (written with reference to the Russian denunciation of the Black Sea clauses of the 


—resty of Paris). 


REVOLUTIONARY ACTIVITIES BY PRIVATE PERSONS 
AGAINST FOREIGN STATES! 


By H. Lavterpacat, LL.D. 


Revolutionary acts and preparations are liable to punishment by the 
criminal law of the community against which they are directed, and belong 
as such to the domain of municipal law. They become a matter of direct 
importance to international law when the menaced state finds that the 
efficacy of its laws and the possibilities of peaceful internal development 
are being frustrated by revolutionary propaganda or by acts of rebellion 
coming from abroad. Such acts may, when brought to consummation 
within its territory, be punished with all the rigor of the law. But the prob- 
ability of their suppression is diminished and the chances of their success 
are enhanced as a result of their being hatched out and prepared under 
cover of the territorial supremacy of another state. It happens thus that 
what one state believes to be its internationally recognized right of peaceful 
existence is put in danger in consequence of another state’s right to exclusive 
jurisdiction over its territory, a right, in turn, fully protected by inter- 
national law. We get over the difficulty, for a while, by bringing to our 


1The problem of state responsibility for revolutionary activities by private persons 
against foreign states has in the years following the World War become, once more, a 
matter of international importance. One of the consequences of the substitution, in a 
number of countries, of the democratic form of government for different types of dictator- 
ship was the growth of revolutionary activities conducted from abroad against the régimes 
thus established and, as a result, a series of demands put before foreign states and calculated 
to safeguard the security of the menaced governments. As will be shown later, many 
European states and the United States of America have been in the last hundred years 
confronted with similar demands. However, the present situation is to a large extent com- 
plicated by the fact that, alongside revolutionary activities of private persons, another 
problem has come to the foreground, namely, that of revolutionary acts and propaganda 
originating directly from a government and aimed at a foreign state—a problem which lies 
outside the scope of the present article. There is a possibility that the severity of con- 
demnation which naturally attaches to this latter kind of illegal interference with the 
independence and the constitution of foreign states might warp the judgment of the inter- 
national lawyer when engaged in determining the extent of state responsibility for revolu- 
tionary acts of private persons. The danger of being misled by a superficial analogy is 
the greater as text-book writers either pass lightly over this subject or indulge in vague 
generalities. It is intended to present in this article the theoretical argument and to collect 
the relevant facts as a starting point for a future detailed enquiry into this rather neglected 
branch of the doctrine of state responsibility. 

It will also be observed that the question dealt with in this article covers only one aspect 
of the vaster subject usually referred to as delicts against foreign states and embracing such 
topics as violations of neutrality, libelling foreign sovereigns, acts of violence against heads 
of foreign states and foreign diplomatic envoys, insults to the Jag of friencly states, and the 
like. These offences are here referred to only so far as they bear directly on the subject 
under discussion. 
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rind the fact that territorial supremacy being a sum of rights granted by 
icternational law, the very conception of the law of nations requires that it 
-ould be made use of in a manner compatible with the respect due to equally 
recognized rights of others. However, “respect” is a word capable of a 
variety of meanings. It may range from the abstract duty of non-inter- 
ference to a positive duty of protection. Is it the formal right to choose and 
tc retain, while free from interference by other states, such a constitution 
acd such a government as the nation pleases that is recognized by inter- 
rational law, or is it the right to protection against whomsoever of the 
existing government and constitution? Accordingly, is the duty of respect 
izzumbent only upon the state as such, or does reciprocal recognition go so 
22 as to impose upon it the duty to prevent all treasonable acts against a 
state with which it is at peace? This distinction is not a purely theoretical 
oze. For while the duty of respect extends to the state solely and exclu- 
sively, that of protection carries with it the obligation to restrain private 
ix jividuals from a certain line of conduct. Respect and protection thus 
conceived are not interchangeable terms. There are interests which 
icsernational law safeguards only to the extent of imposing restrictions upon 
tna freedom of the state’s own action without in any way obliging it to exact 
a similar measure of restraint from its subjects. Indeed, the entire law of 
neutrality is based on a differentiation of this kind. 

It would seem, therefore, that the right to protection as against private 
individuals cannot be deduced from the rights inherent in the international 
pe-sonality of states, but only from the principle, if there be such one, that 
tks legal system embodied in the constitution of a particular state is part 
oZ the international legal order and, accordingly, an interest which states 
aœ under a duty actively to defend against all attacks. Such a principle, 
h-svever, is a postulate which, far from being a generally accepted rule of 
irbernational law, must still be proved by reasons more cogent than the- 
ozstical deductions from the fundamental rights of states. For it will be 
o-served that although the growing solidarity, legal and otherwise, of the 
irfernational community requires that what is stamped in one state as a 
crime should not be left unpunished within the borders of its neighbor, there 
arz nevertheless weighty exceptions to this rule, the most important flowing 
from the attitude of modern states with regard to political offences against 
fc>ign governments. The legal consequences of the postulated unity of 
la~ are limited in extent and of doubtful application to treasonable acts 
aginst forcign states. 

On the other hand, it is equally clear that a state is entitled to expect 
tk=t the exclusiveness of other states’ jurisdiction over their territory will 
na result, even indirectly, in a serious menace to its existence and safety. 
Fæ it is only and alone the respect for the sovereignty of the neighboring 
stzie thaé induces the menaced state to refrain from invading the territory 
of its neighbor in order to put an end to an impending danger. But it will, 
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in the long run, be impossible to maintain that attitude of self-restraint, 
if the neighbor shows no consideration for the vital interests of the threat- 
ened state. A menace of this kind constitutes, according to an almost 
unanimous consensus of opinion, a perfectly good ground for intervention. 

The above considerations, showing as they do the difficulties involved 
in the question, suggest at the same time the way in which its solution 
should be approached. It consists in the possibly exact determination 
of the nature of acts which may give just cause for complaint or for a demand 
for redress. American publicists, while pointing to the clear rules of that 
part of the neutrality laws of the United States and of Great Britain which 
relate to hostile expeditions, express the opinion that the laws of other 
countries fall short, in this respect, of the fulfilment of a clear international 
duty. And yet hostile expeditions constitute only one class of possible 
hostile acts of a revolutionary character, and Continental wrisers, far from 
admitting the inferiority of their own laws, express the view that the com- 
mon law countries have remained, sc far as the protection of foreign govern- 
ments is concerned, in a rudimentary stage of law incompatible with the 
requirements of international solidarity. In fact, it is by no means certain 
that of all revolutionary acts coming from abroad hostile expeditions con- 
stitute the greatest danger. At least, they present an open menace which, 
given the means, can be repelled by force. But the menaced state is to a 
considerable degree powerless against revolutionary propagar.da generated 
abroad, possibly spread from the air by means of publications or broadcast 
by wireless, inciting its population to armed revolt and its troops to re- 
bellion; against revolutionary organizations formed abroad with the view 
to assisting an actual or impending revolt in their mother country; against 
moneys being subscribed or lent, or cther assistance given, for such purposes. 
What protection, if any, from such acts falling short of hostile expeditions 
does international law afford, and what duties, if any, does it impose upon 
the state from whose territory such acts originate? The sweeping state- 
ment, so frequently encountered, to the effect that international law imposes. 
upon. states the duty to prevent, within their territory, all acts injurious to 
their neighbors, is superficial and misleading. It must necessarily result in 
the answer to the question being determined by purely political factors, 
e.g., by the enforced submissiveness of weak states or by opportunistic 
arrangements of mutual insurance between reactionary states or between 
revolutionary governments of precarious standing. 

The answer must be sought in the practice of states, both internal as 
evidenced in that part of their municipal law which deals with offences 
against foreign states, and external as shown in international incidents and 
negotiations. The municipal legislation which protects foreign govern- 
ments and constitutions do so, so far as they go, with the view to avoiding 
conflicts with other states. But the principle of preservation of peace is, 
when taken as a measure of international obligation, both defective and 
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Zighly relative. Different countries pay a different price for their peace. 
+. state will usually succeed in exacting from a weak country a measure of 
~izilance the mere demand for which would be rejected by its more powerful 
neighbor as an act of intolerable interference. And a reactionary govern- 
ment will be prone to see a danger of external complications in activities 
which a more progressive government will hardly regard as meriting atten- 
Eon. Here lies the reason why different criminal codes, although starting 
irom the same premises, arrive at solutions diametrically opposed to one 
saother. There is a curious kind of renvoi in this matter. The interna- 
ticnal lawyer looks, as he is bound to do, to municipal legislation as showing 
xchat is the legal conviction of states on this matter. But the laws of dif- 
ferent countries obviously start from the consideration that acts should be 
poohibited which might bring about a declaration of war, or expose the coun- 
tay or its citizens to reprisals, or embroil it with other Powers, and, generally 
speaking, all such acts as are contrary to international law. He is thus 
L-ought back to the beginning of his search, seeing that it is for international 
Lew to decide which acts may legitimately cause a declaration of war or 
sive just offence to other states. - 


REVIEW OF AUTHORITIES 


Text-books and treatises on internationa! law do not as a rule refer specifi- 
zzlly to the question of state responsibility for revolutionary acts by private 
zersons against foreign states? They mention it incidentally when discuss- 
ime problems of neutrality, of intervention, of fundamental rights and duties 
cE states, or of non-extradition of political criminals. There is a tendency, 
cz zather a habit, to include revolutionary activities within the more general 
c=signation of hostile acts against foreign Powers, and to speak indiscrimi- 


~ Dn the other hand, valuable references to the subject will be found in monographs and 
extiales dealing with hostile acts against foreign states in general, or, within a more restricted 
secpe, with the question of hostile expeditions. The more important may here be mentioned: 
Lexis, On Foreign Jurisdiction and Extradition of Criminals (1859), pp. 70 et seq.; Heinze, 
Aviv für preussisches Strafrecht, XVII (1869), esp2c. pp. 743-750; Lammasch, Zeitschrift 
fa die gesamte Strafrechtswissenschaft, IXI (1883), pp. 376-440; Clunet, Offenses et actes 
kcstiles commis par des particuliers conire un Etat Granger (1887), and in Journal de droit 
i-Zrnational privé, XIV (1887), pp. 5-21; Craies, ibid., XVI (1889), pp. 357-380; Gast- 
frewadschaft und Hausrecht der Schweiz (1889); Wheeler, Foreign Enlistment Act, 1870, 
witt Notes on the Leading Cases of this and the American Act (1896); Olivart, Revue 
gzxé-ale de droit international public, V (1898), pp. 499-518; Perrinjaquet, ibid., XVIII 
(F211), pp. 666-675, and XIX (1912), pp. 344-349; Fenwick, The Neutrality Laws of the 
Umted States (1912), pp. 81-88, 124-125; Curtis, American Journal of International Law, 
VICI (1914), pp. 1-37, 224-252; Fick, Gerichtssaal, LXXXVII (1919), pp. 76-97; and, above 
afl, Gerland, Feindliche Handlungen gegen. befreundece Staaten, in Vergleichende Darstellung 
se ceutschen und ausländischen Strafrechts (1906), Part I, pp. 113-255. For the literature 
dz=ling with the relevant parts of the criminal law in individual countries see the works 
refkrred to in the following section. : 
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nately of international law as imposing upon states the duty to prevent the 
commission of such acts within their territory. 

Nevertheless, the student inquiring what, in the opinion of those writers, 
is the meaning of “hostile acts” will be able to distinguish two sets of opin- 
ions. According to one view, the duty of prevention and suppression ex- 
tends to all acts injurious to other states; according to the other, the circle of 
such acts is strictly limited and embraces mainly organized acts of force. 

Thus we find Liszt expressing the opinion that every member of the fam- 
ily of nations is under a duty to oppose within its territory all attempts, by 
its own subjects or by foreigners, against the interests of foreign states.‘ 
Calvo asserts categorically that international law imposes upon the state 
the duty to prevent its subjects from committing acts prejudicial to the 
interests of friendly nations, and to oppose plots and conspiracies of any 
nature whatsoever likely to disturb their security. Rivier is emphatically 
of the view that mere toleration of propaganda against the political institu- 
tions and the territorial integrity of friendly states constitutes a violation of a 
clear rule of international law.’ This is also the opinion of Pradier-Fodéré.’ 
Fauchille’s comprehensive treatise bristles with general statements to the 
effect that it is the duty of the state “to prevent within its territory plots, 
conspiracies and in general all attempts against a foreign Power.”® De 
Louter’s view is no less sweeping.® Recently, in his enumeration of the 
fundamental juridical duties of states, Alvarez emphasized the duty to 
prevent conspiracies against the security and the public order of other 
states.” And Redslob goes the length of construing as a measure of authori- 
tative intervention the mere toleration of such attempts.“ 

On the other hand, British and American writers mention less frequently 
the duty to protect the government and the public order of foreign states. 
They too speak of hostile attempts, but it is obvious that they refer here 
mainly to organized acts of force directed against foreign territory. This 
appears clearly from Phillimore’s treatment of the subject in his chapter on 
self-preservation. It is only actual invasion or threat of invasion by rebel 


3 See, for instance, Oppenheim, International Law, ard ed. (1920), I, § 124 (duties result- 
ing from territorial independence), § 164 (state responsibility), § 316 (right of asylum). 

4 Völkerrecht, 12th ed. by Fleischmann (1925), p. 118. This view is shared by almost all 
German writers. Cf. especially Bluntschli, Das moderne Vélkerrecht (1868), §§ 396, 398; 
Heffter, Das europäische Völkerrecht der Gegenwart, 8th ed. (1888), § 63a; Triepel, Völker- 
recht und Landesrecht (1899), p. 340. But see Schön, Die vilkerrechtliche Haftung der Staaten 
aus unerlaubten Handlungen (1917), p. 69, 70. 

5 Le droit international, 5th ed. (1896), ITI, § 1298; also I, § 108. See also Olivart, op. cit. 

8 Principes du droit des gens (1896), I, p. 266. 

7 Traité (1885-1906), I, §§ 238, 260. 

8 Traité, I, Part 1 (1922), No. 255; see also Nos. 245, 256, 295, 295(1), 441(24), 472. 

9 Le droit international public positif (French translation, 1920), I, p. 244, 

10 Quoted by Fauchille, No. 295. 

Histoire des grands principes du droit des gens (1923), p. 511. See also Hettlage, 
Zeitschrift für Völkerrecht, XX XVII (192€), p. 25. 
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forses which must be prevented, and it is only in cases like those that the 
mənaced state is justified in having recourse to measures flowing from the 
rigot of self-preservation.“ Hall speaks of the state’s duty not to lend 
“the shelter of its independence to persons organising armed attack upon the 
prlitical or social order elsewhere established.” 3 Moore’s statement is even 
rm re guarded. Referring to the duty of obedience to the law which political 
re“ugees owe to the country granting asylum, he points out that they are 
subject to such measures “as the government may lawfully adopt to pre- 
vert the national territory from being used by any persons as a base for 
exminal or hostile enterprises.” 14 Butit will be seen later that the scope of 
measures which the government of the United States may lawfully adopt in 
tics connection is not too wide, and that the conception of “criminal enter- 
pres” is here subject to a specifically restricted interpretation. It may be 
sed at this stage that the very dearth of British-American authority, so 
faz as text-books are concerned, is indicative of the general attitude of the 
tc countries on this matter. 

The Institute of International Law adopzed in 1900 a Resolution on the 
Richts and Duties of Foreign Powers as regards the Established and Recog- 
nized Governments in case of Insurrection.” Section 3 of Article II of the 
resolution laid down that it is forbidden for foreign Powers to allow a hostile 
ncd tary expedition against an established and recognized government to be 
organized within its territory. 

It appears that only once was an international tribunal confronted with 
tks problem. In the first case which came before the Central American 
Court of Justice (created in 1907 ketween the five Central American 
Rezpublies), Honduras and Nicaragua charged Guatemala and Salvador 
wish fomenting revolution in Honduras end with unneutral conduct in 
repect of the insurrection which had broxen out in that country. Both 
ckarges were alleged to have been in violation of the conventions con- 
cl_ ded in 1907 between the five republics. In July, 1908, the court issued an 
interlocutory decree instructing the defendant governments to refrain from 
acs which might imply direct or indirect interference with the revolution 
in Honduras and to confine in one place emigrants suspected of a hostile 
attitude towards the Honduran Government. In the final judgment, 
given in December, 1908, the court held, by a majority of votes, that neither 


= Commentaries upon International Law, 3rd ed. (1879-1889), I, §§ 214-220. See also 
§ 55) which, however, should be read subject to tke above interpretation of “hostile at- 
tecrts.” 

= International Law, 8th ed. by Higgins (1925), § 8. See also ibid., §§ 13 and 63. 

x Digest, II, § 221; see also his Treatise on Extradition (1891), p. 7, and Field, Code 
(12.72), § 207. 

= Annuaire, XVIII (1900), p. 227; Resolutions of the Institute, ed. by J. B. Scott (1916), 
p. B37. 

x American Journal of International Law, IT (1908), p. 838. 
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Salvador nor Guatemala were guilty of the charge brought against them.!” 
In particular, the court held that the mere fact of a prejudice to the inter- 
ests of the foreign state is not sufficient to create responsibility. It demanded 
a proof of either intentional malice or culpable negligence. 


MUNICIPAL REGULATIONS 


The wide divergence of opinion between international publicists is to a 
large extent due to the fact that the criminal laws of various countries differ 
widely on this point. And yet at first sight it is rather surprising that any 
considerable divergence of legislative practice should have taken place at all. 
For the relevant provisions in different legislations can be traced to one 
common source, namely, to the wish to preserve the external peace and 
safety of the legislator’s own country. The Roman law punished any one 
“cugjusve opera dolo malo . . . examicishostes populi Romani fiant.” ® In the 
formative period of international law that consideration was given additional 
weight as a result of the then prevailing practice based on the principle of 
collective responsibility. The unfriendly act of the alien individual was 
imputed to the foreign community or to any of its members. This state 
of affairs constituted a powerful obstacle in the way of peaceful intercourse, 
and frequent attempts were made to put an end to it. International publi- 
cists contributed their share by introducing the Roman law doctrine of 
culpability as a condition of international responsibility, a doctrine which, 
first propounded by Grotius, remains today the basis of this branch of inter- 
national law, notwithstanding the attempts at its replacement by the modern 
positivist theory of absolute responsibility. In addition, numerous treaties 
regulated or forbade altogether the use of reprisals as based on the principle 
of collective responsibility2° But one of the most efficacious remedies lay 
in enacting laws providing for punishment of individuals committing acts 
injurious to foreign states. We find at the end of the seventeenth century 
orders issued by the King of England forbidding English subjects to enlist 
in the service of foreign rulers or to assist the rebels of a foreign prince. 
It is the interest of commerce and peace that lies at the origin of the old 
rule of common law which stamps as a criminal offence the commission of 
acts calculated to disturb the amity between England and a foreign Power. 
This motive is frequently referred to in judicial decisions, in formal indict- 


17 Martens, N.R.G., 3rd ser., V, pp. 825-358. The final conclusions of the judgment are 
printed in the American Journal of International Law, III (1909), pp. 434-436. 

18 See also the award of the American and British Claims Commission under the Treaty 
of May, 1871 (Moore, Arbitrations, IV, pp. 4042-4054). 

19 4 Dig. ad L. Jul. Maj. (48, 4). 

20 Cf. Art. 14 of the treaty of July 8, 1670, between Great Britain and Spain (Hertalet, 
Treaties, etc., II, p. 198). 

21 Cf, Holdsworth, A History of English Law (1924), VI, p. 308. 
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ments before courts of justice, and in utterances of statesmen. The same 
<pplies to other countries. The Criminal Code of Maria Theresa enacted 
chat higher punishment should be meted out to those responsible for such ` 
_bellous publications as tended to disturb the external peace of the state. 
Ir the Dutch Act of 1816 which introduced penalties for acts injurious to 
foreign states, the main motive which inspired the legislator is described as 
‘ Pintérét . . . qu’il y a de prévenir tout ce cui pouvait causer de V'animosité ou 
2e Vaigreur entre les puissances.”’** Passages of this kind will be found in the 
rcumerous German Codes at the beginning of the nineteenth century which 
provided for penalties for such offences. When, after the French Revolu- 
ton, the non-extradition of political offenders became a general rule, the 
game considerations of peace acted as an additional reason for introducing 
legislation against refugees using the terrizory of the state granting asylum 
a3 a base for designs likely to engage its icternational responsibility. 

The reason why out of this common origin of protection granted to foreign 
ssates rules have evolved varying so largely from country to country lies 
ta the circumstance that their rationale, namely, the considerations of peace, 
bas worked in a different way in relatior to different countries. In fact, 
as a measure of international obligation this reason is now of purely historical 
iscportance. Born out of the uncertainties of international life in the forma- 
{re period of international law, it has been subsequently defined in more 
detail, and partly deprived of its original character, as a result both of a 
mearer conception of international duties of the state and of the working of 
zaveral other important factors. Some of these factors may be mentioned 
bere: States with advanced institutions and with a democratic and progres- 
sve form of government will not and have not been eager to protect foreign 
governments and constitutions more than is absolutely necessary. On the 
other hand, reactionary governments are teady, with characteristic solidar- 
iy, to offer a large measure of protection in order to ensure by reciprocal 
arrangements equal security for themselves and to inculcate in their subjects 
tae principles of legitimacy and constitutionalism. Revolutionary govern- 
ments of precarious standing, menaced in turn by subversive designs, will be 
st to demand and willing to concede an extended protection, while countries 
vith a well-established government will remain foreign to such considera- 
sons. Powerful States will successfully resist exaggerated foreign demands 
ær repressing plots and conspiracies against their neighbors; weak com- 
munities, otherwise of a democratic and tolerant disposition, will be driven 


22 Cf. the judgments in R. v. Peltier, R. v. Vint, Reg. v. Jameson, R. v. Antonelli and 
Eerberi—all referred to below; Sir G. Grey, Hansard, Parl. Deb., Vol. 115 (1851), p. 885; 
Lord Lyndursi, ibid., Vol. 124 (1853), p. 1046; Attorney-General, ibid., Vol. 148 (1858), 
p 1823; Gladstone, ibid., Ser. ITI. Vol. 215 (1873), pp. 634, 891. 

3 Article 101, § 8. 

s Quoted after Fick, op. cit., p. 82. 

3 Cf., for instance, Allgemeines Preussisches Landrecht, Part II, 20, §§ 135, 136. 
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by threats and pressure to a submissive attitude of repression and to exces- 
sive vigilance both in legislation and in practice. 
As a result of the operation of these divergent factors the following three 
systems have been evolved: 
(a) The Anglo-American group based on the principle of neutrality; 
(b) The German-Austrian-Russian system (partly applied in South and 
Central America) closely resembling a system of mutual insurance; 
(ec) The Latin group, which may be described as a reference back to inter- 
national law. 


(a) The Principle of Neutrality 


In this group, the duty of the state is assimilated to that arising out of the 
position of neutrality. Two fundamental consequences flow from this 
principle. One is the rigid distinction between the duties of the state as 
such and those of its subjects. This means that whereas the state itself is 
prohibited by international law from committing acts amounting to assisting 
revolutionary movements abroad, its subjects are not, with one exception, 
so prohibited. The second is that, in consequence of that exception, private 
persons are forbidden by municipal law, enacted in performance of a clear 
international duty, from committing such acts as amount to making the 
national territory a base for military or naval operations against a friendly 
state. Further than this the international duty of the state does not go, with 
the exception, of course, of the obligation to prevent and to punish certain 
common crimes which will be mentioned later; further than this the duties 
of the subject under municipal law do not go. 

Great Britain. Conspiracies, plots and treasonable practices against 
foreign states are not punishable under the law of England, except when they 
are related in certain special ways to the common crime of murder, or when 
they amount to levying war against a Power at amity with this country, i.e., 
unless they fall within the scope of Sections 11 and 12 of the Foreign Enlist- 
ment Act of 1870. This Act, which ts an amended and enlarged restatement 
of the Act of 1819, is described as “An Act to regulate tha Conduct of 
Her Majesty’s Subjects during the Existence of Hostilities between Foreign 
States with which Her Majesty is at Peace.” Although it is primarily a 
measure of neutrality in wars between third Powers, Section 11, which 
constitutes a new feature of the Act of 1870, relates equally to times of peace 
and war. It provides that any person engaged in fitting out or in the prepa- 
ration of a naval or military expedition to proceed against the dominions 
of any friendly state, or assisting therein or employed in any capacity in such 
expedition, shall be guilty of an offence against the Act and shall be punish- 
able by fine and imprisonment. According to Section 12, any person who 
aids, abets, counsels or procures the commission of any offence against the 


2% For a history of the British Neutrality and Foreign Enlistment Acts, see Phillimore, 
III, § 146, and Wheeler, op. cit., pp. 15-18, 22-26. 
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«ct shall be punished as a principal offender. It appears from the two 
zases decided subsequent to the passing of the Act that the courts do not 
shrink from giving an extensive interpretation to this section in the interest, 
zs they repeatedly point out, of the maintenance of friendly relations with 
reign Powers. Thus it has been held that it is not necessary that the 
=xpedition should be completed in this country, and that it is sufficient if 
the offence originated here; 2? that the offence is completed whether the 
=xpedition has or has not in fact proceeded; 28 and that it is even not neces- 
zary that an attempt should be made to overthrow the government, and that 
zn expedition within the meaning of the Act is one which intends either by 
=ctual force or by show of force to interfere with the constitution, govern- 
ment, law or administration of a foreign state® Apart, however, from 
Sostile expeditions, the criminal law does not prohibit subscriptions and 
Ivans in aid of revolutions in foreign countries, although it appears that 
eontracts arising out of transactions of this kind are illegal and incapable of 
enforcement in an English court.3? 

With regard to such activities of a revolutionary character as assume the 
form of attacks in print against the person of foreign sovereigns, it was laid 
Cown in several cases at the end of the eighteenth and at the beginning of the 
rineteenth century that publications tending to degrade, to revile and to 
defame persons “in considerable situations of power and dignity in foreign 
rountries” may, as calculated to embroil shis country with foreign Powers, 
ke taken and treated as libels.*! However, it is believed that the rule enun- 
sated in these cases and now rather indiscriminately referred to in text- 
Looks as expressive of the existing law, should be read in the light both of the 
2 ecial circumstances of its origin and of the now obtaining conceptions of the 
Freedom of the press and of expression of opinion. It was stated in a com- 


- 27 R. v. Sandoval, 3 T. L. R. 411, 486. See also before the passing of this Act, Reg. v. 
Granatelli (1849), 7 State Trials, New Series, p. 1026. 

38 Reg. v. Sandoval, quoted above. 

2 Reg. v. Jameson, 12 T. L. R. 551. 

30 Demetrius de Wiitz v. Hendricks (1824), 9 Moo. 586; Thompson v. Barclay (1831), 
Cop. Pr. C. 501; Thompson v. Powles, 25 Sim. 194: and the American case Kennett, et al. v. 
(ambers, 14 How. 38, and Scott, Cases (1922), p. 893. The limited scope of this article 
C#es not permit an examination of the legal bases oŻ this rule, whose origin is obscure. The 
~-titer believes that the effect of the two first mentioned cases has been frequently overesti- 
erated, and that it owes its origin to an unduly extensive interpretation of the rule that an 
tnrecognized foreign government cannot sue before an English court: City of Berne v. 
Sank of England (1804), 9 Ves. Jr. 347; Jones v. Garcia del Rio (1823), Turn & R.296. Cf. 
here also Scott, Cases, p. 901, note; Pitt Cobbett, Cases, 4th ed. by Bellot (1924), II, p. 498; 
‘westlake, International Law, 2nd ed. (1913), p. 252. For a more correct statement of the 
Tew see the speech of Gladstone, as advised by the Law Officers (Hansard, Parl. Deb., Ser. 
IFL, Vol. 215 (1878), pp. 634, 897) in the matter of subscriptions in aid of Spanish Carlist 
revolutionaries. Cf. also the Law Officers’ opinion in 1823 (printed in Phillimore, III, Appen- 
dix X). 

z R. v. Peltier (1803), 28 State Trials, p. 529; R. v. Vint (1799), 22 State Trials, p. 627. 
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paratively recent case” that not all publications against foreign governments 
constitute criminal libel. Phillimore, J. (as he then was), delivering judg- 
ment in this case, said: 

Seditious libels are such as tend to disturb the government of this 
country, and in my opinion a document published here, which was 
calculated to disturb the government of some foreign country, is not a 
seditious libel, nor punishable as libel at all. . . . To hold otherwise 

. weuld make our great statesmen guilty of seditious libel, and 
those persons also who espoused the cause of Italian liberty. 


Revolutionary activities frequently assume the form of preparations aim- 
ing at assassination of the head or the members caf the government of a 
foreign state. The law of England does not countenance this kind of revolu- 
tionary action. According to Section 4 of the Offences against the Person 
Act of 1861 (24 & 25 Vict. c. 100), “all persons who shall conspire, confeder- 
ate, and agree to murder any person, whether he be a subject of her Majesty 
or not, and whether he be within the Queen’s dominions or not, and who- 
soever shall solicit, encourage, persuade or endeavour to persuade, or shall 
propose to any person, to murder any other person, whether he be a subject 
of her Majesty or not, and whether he be within the Queen’s dominions or 
not,” shall be guilty of a misdemeanor and, on conviction, punished by penal 
servitude. There are instances of prosecution and conviction under this sec- 
tion. The same Act affirmed the well-established statutory rule that a 
British subject who is an accessory before or after the fact to murder com- 
mitted abroad may be tried and punished as for the principal offence (Sec- 
tion 9). And it appears, both on principle and according to clear judicial 
pronouncements, that the term “subject” is here meant to signify persons 
owing permanent as well as temporary allegiance to the Crown. 

The United States of America. The law of the United States is, with regard 
to the subject under discussion, confined almost exclusively to hostile expedi- 
tions. Similarly as in Great Britain, it forms part of the neutrality law; and 
the expression “Neutrality Act” does not, here also, necessarily imply the 
existence of a state of belligerency. The Act of 1917 gave the following form- 
ulation to the relevant provision of the criminal law of the United States: 


Whoever, within the territory or jurisdiction of the United States 
or any of its possessions, knowingly begins or sets on foot or provides 
or prepares a means for or furnishes the money for, or who takes part 
in, any military or naval expedition or enterprise to be carried on from 
thence against the territory or dominion of any foreign prince or state, 
or of any colony, district or people with whom the United States is at 
peace, shall be fined not more than $3000 or imprisoned not more than 
three years or both.” 


32 R. v, Antonelli and Barberi (1905), 70 J. P. 4. 

33 Reg. v. Most (1881), 7 Q. B. D. 244; R. v. Antonelli and Barberi (1905), 70 J. P. 4. 

3 Reg. v. Sandoval, 3 T. L. R. 411. 

3 Section 8 of the Act of June 15, 1917 (American Journel of International Law, XI 
(1917), Suppl., p. 186). 
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The gist of this section was incorporated ir the Neutrality Laws of 1794 and 
1318, and amended several times in the course of the last century. In 
applying the law relating to hostile expeditions, American courts have not, 
oa the whole, shown an inclination to extend unduly the restrictions placed 
tron American citizens. They insist on strict proof that the purpose of the 
aleged offence was some attack or invasicn, from the territory of the United 
Sates, of another country as a military fozce. It has been repeatedly held 
taat assistance rendered to expeditions proceeding from other countries is 
mot illegal, and that the existence of an expedition from the United States is 
a condition precedent to the existence of accessories.?? This seems to be the 
main characteristic feature of the obtaining law. However, the presence of 
tais requirement once established, the law is strictly applied to different 
Ends of participation in criminal offences cf this kind.38 But the courts will 
refuse to suppress revolutionary activities so long as they are confined to 
moral agitation,®* or to interfere with publications criticizing foreign govern- 
iments or encouraging revolt against them. Neither have the Federal courts 
tae power to punish libels or seditious publications against foreign sovereigns 
o7 incitement to assassination of persons r2siding abroad. But it appears 
waat, at least in some of the States, the courts will take cognizance of con- 
sS2iracies to commit common crimes abroad.‘ 


(b) The System of Mutual Insurance 


In the states which have adopted this system, revolutionary acts of a 
treasonable character against a foreign government are treated as criminal 
ofences. Here also writers and legislators refer to the necessity of preserv- 


=a The law of the United States is exhaustively treated in the scholarly monographs of - 
Fenwick and Curtis (referred to above), and it is therefore not necessary to discuss it here in 
qd tail. 

27 U, S. v. O'Sullivan, Fed. Cas. 15975; U. S. v. Ybanez, 53 Fed. 536; U. S. v. Nunez, 82 
2d. 599; U. S. v. Trumbull, 48 Fed. 99, 103; The Isata, 49 Fed. 646. See also H. Ex. Doe. 
T-, 25th Cong., 2nd Sess., p. 7, and Cushing, Attorney-General in 8 Op. Att. Gen., 216. 
‘Kaither does the Neutrality Act prohibit the shipping of arms or ammunition to a foreign 
acuntry or forbid individuals from leaving the United States, singly or in unarmed associa- 
tns, to join in any military operations: U.S. v. Pena (1895), 69 Fed. 983. The laws of the 
Thited States make it a penal offence secretly to transport any explosive from the United 
$ ates to any foreign country (see Moore, Digest, II. §221). See also the Joint Resolution 
xz the Congress of March 14, 1912, empowering the President to declare unlawful the ex- 
p-rtation of arms to any American country where “conditions of domestic violence exist 
wouch are prompted by the use of arms and muntions of war procured from the United 
Sates.” 

38 Some cases which came before the American courts in the course of the Cuban insurrec- 
Hia offer interesting instances of frustrated attempts at defeating by ingenious devices the 
zeds of the neutrality law. See, e.g., the much cited case of The Horsa (Wiborg v. U. S., 
168 U. S. 632, 655). 

#9 United States v. Lumsden, 1 Bond 5. 
40 Wharton, A Digest of International Law (1886), I, §56, III, §389. 
4 Moore, Digest, II, § 221. 
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ing the external peace of the state as the main motive underlying the enact- 
ments in question, while some appeal to sentiments of international solidar- 
ity. However, to judge from the historical antecedents and the individual 
provisions of the relevant codes, especially from the requirement of reciproc- 
ity, this attitude appears to be the product of a policy calculated to ensure 
the stability of the particular state’s own government. 

According to Article 102 of the German Penal Code, a German who either 
at home or abroad, or a foreigner who during his residence in Germany, 
undertakes an act against a state not belonging to the German Empire which 
if committed against the German Empire or a Federal State would be pun- 
ished as treason in the meaning of the code, shall be liable to imprisonment up 
to ten years. The range of these treasonable acts is certainly a wide one. 
For according to Articles 81 and 85 of the code, it is not only assassination or 
attempts at assassination of crowned persons, or attempts to alter by force 
the constitution of the Empire or of a Federal State that rank as treason, but 
also direct incitement, by speech or publications, to committing such acts.” 
The operation of these provisions is made contingent upon the fulfilment of 
three conditions: Firstly, there must be a reciprocal arrangement of the 
foreign state with Germany; secondly, proceedings only take place at the 
request of the foreign government; thirdly, the request, which may be with- 
drawn, must be maintained up to the end of the proceedings.“ The pro- 
visions of the Austrian Penal Code of 1852 are of a similar character.“ This 
code is still binding in Austria and, it appears, in some of the new states com- 
posed wholly or in' part of territories formerly belonging to the Austrian 
Empire. The Russian Penal Code of 1903 was the most reactionary of all. 
It threatened with punishment not only all attempts, in Russian territory, 
to overthrow a foreign government, but also conspiracies and preparations 
leading up to such attempts, and even participation in organizations working 
for such objects. And it is not without interest to note that the principle 
underlying this kind of legislation has now been introduced into the criminal 
law of Soviet Russia. In a decree promulgated on February 25, 1927, 
defining offences against the state and anti-revolutionary crimes, such acts 
are included in the latter designation as are directed against a state of workers 
even if that state does not belong to the Union of Soviet Socialistic Repub- 
lics. The provisions of the old Russian code are still binding in several 


“Cf. Liszt, Lehrbuch des deutschen Strafrechts, 18th ed. (1911), § 170. 

# The writer is not aware of any movement in favor of altering this part of the code. It 
appears that the draft codes of 1919 published by the Federal Ministry of Justice follow 
closely the wording of Article 102. See Entwürfe zu einem deutschen Strafgesetzbuch (1920). 

4 Article 66. 

#§135. It was areproduction of § 260 of the Criminal Code of 1858. 

46 See Ljublinski in Zeitschrift für Ostrecht, June 1927, Vol. I, p.325. On the other hand, 
Article 21 of the Soviet Constitution of July 10, 1918, and Article 12 of the Soviet Constitu- 
tion of May 11, 1925, open the doors of Soviet Russia to foreigners prosecuted for political 
and religious crimes. 
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states formerly constituting a part of the Russian Empire, especially in 
Foland.“ 

Some of the South and Central American Republics, much troubled as they 
rere by internal revolutions, approach this type of legislation. Thus the 
Fenal Code of Peru, of 1924, makes it an offence not only to violate the 
territorial sovereignty of a foreign state by performing there acts of sover- 
#inty and by invading it in violation of international law (§ 297), but also to 
ecmmit acts calculated to alter by force the political order of other states. 


(c) Reference back to International Law 


The criminal codes of the countries belonging to this group do not state 
expressis verbis what are the acts which are deemed likely to disturb the 
external peace of the state and which are accordingly prohibited by law. 
‘They content themselves with stigmatizing as crimes such acts as are de- 
sccibed as being against international law, or as exposing the country to the 
d=nger of war or reprisals, or, in general, as compromising its foreign rela- 
tions. Whatever may be the propriety of describing certain acts of in- 
dividuals as “offences against the law of nations,” there is no doubt that the 
municipal law of states belonging to this group views them as such, and that 
it thus offers a typical example of the adoption, for certain specific purposes, 
of rules of international law as a part of the law of the land. On the other 
hamd, it seems that this altogether general reference to an extraneous and 
largely undefined system of law is liable to render very difficult the enforce- 
ment of the legal rules in question. 

The French Criminal Code may be taken as a good illustration of this 
group. Articles 84 and 85 of the Cede Penal provide that a person shall be 
Esble to punishment who by a hostile act not approved by the government 
Lz3 exposed the state to a declaration of war, or the state or a French citizen 
tc reprisals. There is, so far as these two articles are concerned, no case of 
ccaviction on record,‘* and only in one case was the prosecution proceeded 
woh. It is a matter of controversy whether these articles relate at all to 
cZences against foreign states, and if they do, whether the expression “ hos- 
tis acts” applies only to overt acts connected with the organization of mili- 
tary attacks,*® or to revolutionary propaganda and conspiracies in general. 
¥. citers of authority express the opinion that the two articles are without 
practical application and that they are bound to remain a dead letter.®° 

`~ Makowski, Kodeks karny, etc. (1921), I, p. 140. Belgium, yielding in part to foreign 
pressure, enacted in 1858 a law by which she adopted to a large extent the principles under- 
lyizg the corresponding provisions of the codes in Germany, Austria and Russia. 

- For an account of several cases of abortive prosecution ef. Appendix 4 to the Report of 
the Neutrality Law Commissioners, Great Britain, Reports from Commissions, XXXII 
(:337~1868), p. 45; Garraud, quoted below, Nos. 837 and 839, and Clunet in Journal, quoted 
accve, pp. 13, 14. 

=: This appears to be the almost unanimous opinion of French writers. See, for instance, 
Garraud, Traité du droit pénal frangars (1893), HI, § 841. 

& Garraud, op. cit., § 887; Clunet, op. cit., and Pradier-Fodéré, I, § 238. 
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This position was clearly illustrated in November, 1926, by the occurrences 
arising out of an attempted revolutionary expedition of about 400 Spaniards 
and Italians into Spain. After the French authorities had speedily and 
efficiently frustrated the plan and arrested about 130 persons, it transpired 
that they were uncertain as to what charge should be proffered against the 
arrested filibusters. Of those arrested, about one hundred were subsequently 
expelled from France, whereas against twenty-six legal proceedings were 
taken under a law of 1834 which makes it a criminal offence unlawfully to 
manufacture, possess or distribute arms or munitions of war, and under a 
law of 1893 which extended that offence to explosives or letha? engines acting 
by explosion.’ Very critical also are the Italian writers in their comments 
upon their own code.” It provides, in Article 113, that any person shall be 
liable to punishment who by enlistment or other hostile acts unauthorized by 
the government exposes the state to the danger of war or reprisals, or, in 
general, who disturbs the friendly relations between the Italian Government 
and a foreign state. The Spanish Criminal Code punishes such acts as 
compromise the external peace of the state or as violate the law of nations.” 
The provisions of the Norwegian and Swiss Criminal Codes are of a similar 
character." 


INTERNATIONAL CONVENTIONS 


A survey of conventional international law bearing upon the subject shows 
that treaties providing for an extensive measure of protection, a measure 
wider than that which is put forward in this article as the accepted standard 
of international obligation, are few and of an altogether exceptional charac- 
ter. They are mainly conventions concluded by revolutionary governments 
or governments of countries suffering chronically from revolutionary com- 
motions, both seeking, for an adequate guid pro quo, to atiain additional 
security from revolutionary designs coming from abroad. 

The treaties concluded by the revolutionary British Government under 
Cromwell offer an early illustration of this type of compact. In the treaty of 
April 11, 1654, between Great Britain and Sweden, the contracting parties 
bound themselves to “take care of, and promote the welfare of each other; 
and .. . advertise each other, upon knowledge thereof, of all imminent 
dangers, plots and conspiracies of enemies against the other; and, as much as 
in them lies, oppose and hinder the same.” Similar obligations were as- 


5t London Times, November 15, 1926. 

52 Cf. Manzini, Trattato di diritto penale italiano (1911), IV, Nos. 1014 et seq., where the 
matter is treated exhaustively and with great learning. 

53 §§ 148, 158, 154. 

5 Articles 85 and 41 respectively. As to the Swiss legislation and practice see Stooss, 
Die Grundzüge des schweizerischen Strafrechts (1893), II, §125, who criticizes the vagueness of 
Art. 41; Fleiner, Schweizerisches Bundesstcatsrecht (1923), p. 748, and Salis, Schweizerisches 
Bundesrecht, 2nd ed. (1903), IV, Nos. 2044-2066 (revolutionary propaganda against foreign 
states) and Nos. 2048, 2050, 2066, 2075, 2078 (approval of assassination). 

5 Article 11; Hertslet, Treaties, IT, p. 310. 
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zumed at that period in the treaties of Great Britain with Denmark,® Portu- 
zal 4? and Spain.®§ 

Fictorious Napoleonic France was anxious to insert in her treaties detailed 
previsions intended to protect her from conspiracies on the part of her 
zevalist subjects abroad. Thus the Treaty of Paris, of October 8, 1801, 
bezween France and Russia provided in Article III: 

The two Contracting Parties . . . engage not to suffer their re- 
spective subjects to maintain any correspondence, direct or in- 
direct, with the enemies of the present government of the two States, 
or to ‘propagate principles contrary to their respective constitutions, 
or to foment disturbances, and that in consequence of this Agreement, 
every subject of one of those Powers inhabiting the states of the other, 
who shall do anything to its safety, shall be removed from the said 
country and transported beyond its frontiers without having any 
claim to the protection of its own government. 


In the course of the nineteenth and twentieth centuries, the South and 
Central American States, suffering acutely on account of frequent revolu- 
licas, enriched conventional international law on this subject by numerous 
treaties calculated to prevent the territories of neighboring states from becom- 
ixz a basis for hostile expeditions or hostile attempts in general.5° 

after the World War, Soviet Russia, presenting in this respect a close 
analogy to revolutionary France, concluded a series of treaties with a view to 
suzbing the revolutionary activities of the opponents of the Soviet Govern- 
meat residing abroad, as well as to affording to the other contracting party 
3ome assurance as to the revolutionary propaganda emanating from the 
terzitory of Soviet Russia. Thus Article VII of the peace treaty of Feb- 
rusry 2, 1920, between Soviet Russia and Esthonia provides that both 
pectlee undertake “to prohibit the creation and presence in their territories 

f organizations and groups which claim to be the government of the terri- 
tary, or a part of the territory of the other contracting party, or of represen- 
taxons and officials of such groups and organizations as aim at the overthrow 
Di he government of the other contracting party.”*! Similar provisions are 

= Article V of the treaty of February 13, 1660; bid., I, p. 179. 

¥ Article I of the treaty of July 10, 1654; ibid., IT, p. 9. 

= Article II of the treaty of May 13, 1667; ibid., II, p. 140. 

® Article I, Martens, R. 7, p. 386. 

= See the treaty between Peru and Ecuador of March 16, 1853, and between Peru and 
Bcvia of April 19, 1840 (both referred to by Pradier-Fodéré, I, §238). More recent treaties 
are, however, less exacting. The duties of the contracting parties are here confined to pre- 
version of hostile expeditions proper and recruitments. See, e.g., the treaty between Bo- 
ivi, Colombia, Ecuador, Peru and Venezuela of July 18, 1911, in Revue générale de droit 
haenational public, XIX (1912), p. 345. The considerations of mutual insurance which 
ireguently underlie these treaties are well expressed in Article XVI of the General Treaty of 
Pawe and Amity of December 20, 1907, concluded between the five Central American 
Rzzublies (American Journal of International Law, II (1908), Suppl. p. 226). 

©The treaty is printed in Russlands Friedens- und Handelsvertrdge, ed. by Freund (1924), 
2.23. 
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contained in the treaties concluded by Soviet Russia with Latvia,*? Mon- 
golia, Persia,*4 Turkey, and Japan. But it appears that the Soviets are 
not prepared to enter into such engagements with other Powers.*? 

It is believed that the treaties to which attentian has been drawn in this 
section are entirely outside the circle of those contractual relations which are 
the outcome of normal intercourse between nations. They tend to confirm 
the proposition that there is nothing, so far as conventional international 
law is concerned, to warrant the assertion that states have assumed the 
obligation to protect their neighbors from every conceivable kind of revolu- 
tionary design directed against them. 


INTERNATIONAL INCIDENTS 


While the obligation of the state to prevent its territory from becoming a 
base for organized armed insurrection against foreign countries has never 
been seriously challenged, the claim to protection from revolutionary propa- 
ganda and conspiracies in general has been constantly repudiated by states 
whose constitutional principles did not allow an excessive measure of com- 
pliance with the requirements of the safety of foreign governments, and which 
were at the same time in a position to resist political pressure from abroad. 
Reasons of space permit to mention here only a few instances illustrating 
this proposition. They are taken from the history of the three states which 
came into closer grips with this problem, i.e., of Great Britain, the United 
States and Switzerland. 

Great Britain. To judge from the bulk of the correspondence which 
preceded the British and French declarations of war in 1803, the complaints 
of France on account of the activities of the French royalists in England were 
one of the principal reasons which contributed to the estrangement of rela- 
tions between the two governments.” France complained that royalist 
refugees caused seditious publications to be distributed in that country, and 
that French bishops counteracted, from the safe soil of England, the ecclesi- 


62 Article IV (2) of the treaty of August 11, 1920, ibid., p. 99. 

8 Article III of the treaty of November 5, 1921, ibid., p. 180. 

& Article IV of the treaty of February 25, 1921, ibid., p. 144. 

6 Article VIII of the treaty of March 16, 1921, ibid., p. 190. 

& Article V of the treaty of January 20, 1925, Martens, N. R. G., 3rd ser. XV, p. 324. 

° When, at the International Economic Conference at Genoa in 1922, Russia was asked 
to suppress the attempts to assist revolutionary movements in other countries, the Russian 
delegation replied that the Soviets are not willing to curb the activities of political parties. 
and workers. Cf. 1922 (Cmd. 1667). Similar treaties concluded by Soviet Russia witk 
other states,—e.g., the Preliminary Treaty of Peace between Poland and Russia of October. 
1920 (League of Nations Treaty Series, IV, p. 35), or the unratified General Treaty betweer. 
Great Britain and Russia signed at London, August 8, 1924 (1924) Cmd. 2260,—relate tc 
subversive activities originating from the government itself, from its organs, or persons anc. 
organizations assisted and subsidized by it. They are outside the scope of the present 
article. 

«8 Cf. the official Moniteur of August 9, 1802. 
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=stical reforms introduced by the Empezor. Indignation was even expressed 
z} the royalists being allowed openly tc wear French orders which no longer 
zzisted.®® As to the attacks on the French Government in the press and in 
pe-itical pamphlets, it was maintained that, although the liberty of the press 
witk regard to internal affairs may be unlimited, it is the duty of the govern- 
ment to punish and to repress such publications as cause injury to the 
‘njarests and to the honor of foreign states. Throughout the controversy, _ 
‘he British Government refused to admit that the law of nations counte- 
nanees demands of this kind. It was emphatic in pointing.out that, being 
tel? frequently exposed to abuse in prints which it had neither the power nor 
che desire to punish, it was not willing to depart from this policy in deference 
=p zhe interests or wishes of a foreign Pewer.” As to the suggestion that the 
rseently passed Alien Acts gave to it the power to expel aliens at discretion, 
` the characteristic reply was that the Act was passed for the protection of 
‘sreet Britain, and not for that of other countries. . 

Even more instructive is the correspondence which took place in 1852 
zatween the British Government, on one side, and Austria, France, Prussia, 
Enssia, the German Confederation and the Kingdom of the Two Sicilies, on 
sh= other. The Continental Powers demanded that Great Britian should 
repress the revolutionary activities of the numerous bodies of foreign political 
~efugees organized in this country. Thais the British Government consist- 
eaily refused to do unless it could be shawn that these activities amounted to 
zte common law offence of levying war against a friendly Power, i.e., to 
crganizing a hostile expedition. The complaining Powers urged that there 
arə cther undertakings against the security of foreign states than levying war 
against them. ‘They illustrated this ky pointing to the fact that Italian 
t=fugees issued in London a loan the produce of which was destined to pur- 
chase arms and munitions with the avewed purpose of fomenting civil war 
‘in Italy; that proclamations have beer: issued in London calling the Con- 
t-ental peoples to arms; and that the refugees attempted to spread among 
tze armies of the Powers seditious writings with the view to shaking the 

‘alf=giance of troops. The British Government, however, did not recede 
=m the position originally adopted, and the British note which concluded 
iż» correspondence contained an affirmation, wrapped in language of sym- 
pethatic understanding, of the original British attitude. It undertook to 
te=ecurage and to repress the revolutionary activities so far as law and con- 
=ution warrant.” A.year later Lord Palmerston gave expression, in a 


2 Dispatch of Mr. Merry to Lord Hawkesbury, June 4, 1802, Annual Register (1803), 
= €85€, and note of M. Otto to Lord Hawkesbury, June 25, 1802, ibid., p. 660. 

Ta Tord Hawkesbury to Mr. Merry, June 17, 1802, ibid., p. 658; the same to M. Otto, 
2izgust 17, 1802, ibid., p. 661, and on August 28, 1802, ibid., p. 664. 

= Correspondence between Great Britain, France ste., respecting Foreign Refugees in 
Tendon (1851, 1852), British and Foreign State Papers, XLII, pp. 401-405, 430 et seg. 

= The Earl of Malmesbury to Count Buol, ibid., p. 489. 
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form even less ambiguous, to the sentiments of the British Government on 
the matter: “The British Government has never undertaken to provide for 
the internal security of other countries; it is sufficient for them to have the 
power to provide for the internal security of their own.”’* The consistency 
with which this attitude was maintained by Great Britain is the more in- 
structive as a different practice would have enabled successive British Gov- 
ernments to press with more vigor their complaints with the United States 
on account of the Irish and Fenian activities conducted from that country. 
It seems that Great Britain, in her correspondence with the United States, 
was prepared to admit that so far as hostile propaganda and revolutionary 
activities falling short of preparations for a hostile expedition are concerned, 
a state is not bound to accede to requests the fulfilment of which is incompati- 
ble with its laws and constitution.” 

The United States. The practice of the United States resembles that of 
Great Britain. In answering complaints, the Department of State refers 
as a rule to the municipal law of the United States which does not punish 
revolutionary proceedings until they have reached their natural consumma- 
tion, namely, interference or overt attempts at interference in the affairs 
of other countries by organized acts of force. The British inquiry in 1885 
as to the legality in the United States of participating in the Irish National 
League, an organization to promote insurrection in Ireland, was answered to 
the effect that the United States punished treason only against its own 
country, but not against other countries. A similar answer was made to 
the complaints of Spain in the same year: “It (the United States) does not 

18 In the House of Commons on March 1, 1853 (Hansard, Parliamentary Debates, 3rd 
ser., Vol, 124, p. 815). The opinion may be ventured that the statement of the law on the 
subject as laid down a few days later by Lord Lyndhurst, supported by Lord Brougham 
and Lord Truro, and defining in very wide terms the duty of private persons to refrain 
from revolutionary attempts ageinst foreign States (2bid., p. 1046) was made with the view 
to influencing the political refugees and strengthening the nands of the government, and 


that its contents and spirit find no confirmation either in the judicial or political practice 
of Great Britain. 

™4 See Lord Palmerston's note of September 30, 1848 (Ex. Doc. No. 19. House of Repr., 
30th Cong., 2nd sess., Vol. 4, p. 21). As to the activities in London after 1848 of the sundry 
revolutionary bodies, like the Committee of Central European Democracy, the Central 
Democratic European Committee, the Central National Italian Committze, and the Central 
Committee of Italian Refugees, see memorandum to the note of Count Walewski, of Oc- 
tober, 1851, House of Commons, Bills and Papers (1852) LIV, pp, 49 et seg. There should 
also be noted the attempted expeditions in 1846 and 1847 against Ecuador and Portugal 
respectively (see Report of the Neutrality Law Commissioners, Appendix No. 3, p. 38, 
Reports from Commissions (1867-1868), XXXTI, p. 24); the frustrated expeditions against 
Spain from England and Gibraltar in 1830 (British and Foreign State Papers, XXIV, pp. 
812 et seq.); the much quoted Terceira affair in 1827 (the entire correspondence is reprinted 
in the Annual Register (1829), 485-471); the Carlist activities in 1874 (see Hansard, Parl. 
Deb., ser. ITI, Vol. 215, p. 634; and the preparations of the Portuguese royalists in 1911 
(Fauchille, I, Part 1, No. 295). 

% Secretary Bayard to the British representative, April 2, 1885, Moore, Digest, Vol. I, 
§221. 
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assume to visit with penalty conduct, which if committed within a foreign 
jurisdiction, might be punished therein.” 75 

Switzerland. The practice of Switzerland is different from that of the 
United States and Great Britain. There is here no departure from the 
prinziple of granting asylum to political offenders, but hospitality is afforded 
subject to the condition that the alien refugee will abstain from such revo- 
‘chicnary activities as may compromise the international relations of Switzer- 
„and. Thus we find the Swiss Federal authorities expelling in 1879 a German 
journalist for having published in a Socialist paper an article reproaching the 
Serman Socialists on account of their inactivity and exhorting them to 
score energetic propaganda.” The same fate, for a similar offence, befell 
:x. 1888 four editors of the organ of the German Socialistic party published 
ir Switzerland.” These are only two instances of the regular practice 
<=cllowed by Swiss judicial and administrative authorities.” The final 


1 Secretary Bayard to Mr. Valera, July 3L, 1385; For. Rel., 1888, p. 776. See also Presi- 
went Cleveland’s fourth Annual Message to she Congress referring to the Spanish demands 
arising out of the revolutionary activities of tke supporters of the Cuban insurrection: “Many 
abans reside in this country and indirectly promote the insurrection through the press, 
‘by publie meetings, by the purchase and shipment of arms, by the raising of funds, and by 
wether means which the spirit of our institutions and the tenor of our laws do not permit to be 
made the subject of criminal prosecution” (Richardson, Messages, IX, p. 718). 

Ya_uable references, especially with regard to cases which came before the courts of the 
“Jaited States, will be found in the monographs of Fenwick and Curtis referred to above. 
-Apart from this, the following references to some of the incidents which gave rise to diplo- 
matic correspondence may be found useful: Thus the United States were involved in 1835 
3n diplomatic correspondence with Mexico in consequence of the support given by American 
witizens to revolutionaries in Texas (H. Ex. Doc. 74, 25th Cong., 2nd Sess.); with Great 
Brita:n in connection with the Canadian rebellion in 1837 and the activities of Fenian 
societies and Irish insurgents: Curtis, op. cit, pp. 25, 242; For. Rel., 1865-6, I, 572; ibid., 
II pp. 96, 103; ¿bid., 1866-7, I, pp. 25, 69-97; Moore, Digest, II, 221; with Spain in con- 
=euence of the hostile expeditions to Cuba frcm 1849 to 1851, in 1868, in 1873 and from 
ZS up to the Spanish-American War: Fenwick, op. cvi., p. 45; H. Ex. Doc. No. 160, 41st 
Lang , 2nd Sess., p. 133; For. Rel., 1871, pp. 77&-791; ibid., 1874, pp. 117, et seg.; ibid., 1875, 
pp. 1158-1256; ibid., 1884, pp. 493-521; ibid. 1885, pp. 767-773; ibid., 1887, pp. 1026, 1029, 
=471-1478; Olivart, op. cit.; with Nicaragua in 1885: Moore, Digest, VII, §1300; with Hon- 
duras and Nicaragua in 1866: For. Rel., 1868, II, pp. 536-545; again with Mexico in 1868, 
Z872, 1877, 1878, 1893 and 1912: For. Rel., 1868-9, IT, pp. 534, 574, 633-639; ibid., 1877, 
P. 405; ibid., 1878, pp. 674-684; ibid., 1898, pp. 425-435, 440-448; as to the insurrection in 
1912, see Fenwick, op. cit., pp. 56-58 and, in perticular, For. Rel., 1912, pp. 240-242; with 
Colombia in 1885: For. Rel., 1885, pp. 23;-275; with Haiti in 1888 and 1889: bid., 1888, 
pp. 938-990; with Chile in 1891: ibid., 1891, pp. 314-317; with Venezuela in 1892: ibid., 
1822, pp. 624-634, 645-648; and with Honduras in 1885 and 1889: ibid., 1885, pp. 138-143 
znd 1399, pp. 364-370. 

= The Gehlsen case, Salis, op. cit., TV, No 2049. 

% T3id., No. 2064. 

7® For numerous cases from 1874 upwards, see Salis, op. cit., Nos. 2035-2088. For details 
zs to diplomatic incidents arising out of revclutionary activities against France at the end 
xf the eighteenth and at the beginning of the nineteenth century, see Danliker, Geschichte der 
Zchweiz, III, pp, 517-519, 585-587; for later instances up to 1870 see Gastfreundschaft und 
Heusrecht der Schweiz (1881), pp. 25, 26, 44-47, 57, 58. As to the activities, after the 
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adoption of this policy was brought about mainly by two factors. The first 
is that, apart from the vague provision of Article 41 of the Penal Code, 
Switzerland possesses no laws dealing with hostile expeditions proper, and 
that the penalty of expulsion was applied alike to all kinds of hostile action, 
from a hostile expedition stricto sensu to the publication of a relatively 
innocuous pamphlet. The unusually lenient treatment of the former offence 
was balanced by harsh interference with mere expression of opinion and 
propaganda. The second iactor was that Switzerland, politically and eco- 
nomically dependent upon her neighbors, was frequently driven by external 
pressure to measures foreign to the spirit of her institutions. What, how- 
ever, was originally acquiesced in only with considerable reluctance, has at 
the end of the nineteenth century developed with many Swiss writers into 
an opinio necessitatis? While disclaiming any intention cf relinquishing 
the much cherished right of granting asylum to foreign political offenders, 
Swiss statesmen and publicists exhibit a marked apprehension, justified, no 
doubt, by the experiences of the past, lest the hospitality granted to foreign- 
ers be abused in a manner likely to embroil Switzerland with other Powers. 
However, beyond general statements of this kind, there is no attempt to 
define the exact measure of the international obligations of Switzerland in 
this respect. Much stress is laid on the necessity of avoiding friction with 
foreign Powers; the questicn is not gone into what kind of hostile acts may 
in law give cause for complaint. 

It was only after prolonged resistance that Switzerland, yielding in 1323 
to the pressure of Austria and of the Powers forming the Holy Alliance, 
enacted the first alien decree in which the Cantons were instructed to expel 
such refugees as abuse the right of asylum by engaging in machinations 
against the legitimate governments of friendly states. The decree was 
repealed in 1829, but again introduced in 1836 as a result of the concerted 
action of Sardinia, Austria, France and the South German States on account 
of manifest preparations for the invasion of the territory of the latter, as well 
as of an unsuccessful raid of several hundred refugees into Sevoy. Switzer- 
land, acting under the threat of reprisals, had to comply with the demand 
of these Powers to the effect that not only actual accomplices should be 
expelled, but also all persons likely to disturb in the future their security 
or tranquillity.®! In these alien decrees lies the origin of that elastic pro- 


Congress at Vienna, of the democratic societies of “Young Europe,” “Young Germany,” 
“Young Austria,” and the like, see Die geheimen deutschen Verbindungen in der Schweiz 
seit 1823, Basle (1823). 

80 See Gastfreundschaft, ete., passim; Fleiner, op. cii., p. 49; Salis, op. ct., No. 2040. 

81 The entire correspondence in this matter between Switzerland and the Continental 
Powers is printed in British and Foreign State Papers, XXV (1835-1836), pp. 979-1063, 
where instructive references will be found on what the Powers believed to be the rule of 
international law on the subject. ‘Le Directoire Fédéral doit sentir que le premier des 
devoirs d'un Etat envers ses voisins est de ne pas devenir pour eux un objet d'inquiétude,” 
—thus wrote Count Metternich in 1834. 
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vision of the Federal Constitution which threatens with expulsion aliens 
sho endanger the external security of Switzerland. The Powers did not 
Zeil to take advantage of the latitude of this provision. France and Austria 
. demanded in 1853 that Switzerland should undertake to expel such refugees 
as the diplomatic representatives of these countries may designate. Austria 
‘sacked her demand by closing her Swiss frontier and by recalling her envoy. 
Although the Federation refused this particular request, it had to give as- 
surances which again had the effect of extending the scope of its obligations. ® 
Ao attempts were afterwards made to. frame more detailed laws relating 
vo hostile expeditions, and when in 1898 armed revolutionary groups of 
“italian subjects tried to invade from Switzerland the northern provinces of 
their country, 249 of these insurgents were actually arrested and handed 
ave? to Italian troops guarding the frontier.® 


CONCLUSIONS 


The examination of the internal and international practice.of states has 
shown that there is no common measure of agreement on the question as 
za the scope of state responsibility for preventing and repressing revolution- 
=ty acts of private persons against foreign states. What, then, is there, in 
dzfeult of a concordant practice, to guide our steps in extracting a working 
tele? It is the consideration that, there being no agreement on all the 
espects of the problem, the rule of irternational law must necessarily ‘be 
deduced from such minimum of concordant opinion and practice as exists 
cn the matter. This rule could be formulated as follows: 

International law imposes upon the state the duty of restraining persons 
sesident within its territory from engaging in such revolutionary activities 
against friendly states as amount to organized acts of force in the form of 
Lostile expeditions against the territory of those states. It also obliges the 
=iate to repress and to discourage activities in which attempts against the 
Eie of political opponents are regarded as a proper means of revolutionary 
ection. 

Apart from this, states are not bourd to prohibit, on their territory, the 


tcmmission of acts injurious to other states. In particular, revolutionary ` 


propaganda does not fall within the scope of revolutionary ‘acts which a 
stata is bound to prevent. The circumstance that even such states as pro- 
Hbit in their penal codes all kinds of treasonable practice against foreign 
Powers do so subject to reciprocal arrangements with those Powers, is 
aufficient to show that the enactment of these penal provisions is not re- 
zarded as directly following from a precept of international law. States 


32 Gastfreundschaft, etc., pp. 57-65. 

33 The Federal Assembly expressed its disapproval of the action of the Federal Council at 
hose instance this measure was taken. See Hilty in' Politisches Jahrbuch, XII (1898), 
=p. 846 et seg.; Kebedgy in Revue générale de droz international public, V (1898), pp. 480-492; 
calis op. cü., No. 2082. 
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do not make the fulfilment of fundamental international obligations con- 
tingent upon express assurances of reciprocity. 

The nearest approach to what is believed to be the true juridical construc- 
tion of the state’s duty to prevent organized hostile expeditions from pro- 
ceeding in times of peace against a friendly state will be found in the law of 
neutrality. The law of neutralitv, while enjoining upon the state itself 
absolute impartiality and abstention from assisting either belligerent, does 
not impose upon it the duty of securing an identical line of conduct on the 
part of its subjects. They may assist individually one or both belligerents 
in a variety of ways, as, for instance, by enlisting in their armies, by selling 
ships, munitions and provisions, by managing for them factories and depots, 
by transporting their goods and munitions, by supplying them with loans, 
etc. There is, however, one important exception to the liberty which the 
state may accord to its citizens: It must prevent them from ecmmitting such 
acts as would result in the neutral territory becoming directly a base for the 
military operations of either party. They must not build or fit out ships 
to the order of belligerents; they must not supply the belligerents’ war 
vessels with coal and provisions in such a manner as to make the neutral 
ports a naval base of that belligerent; they must not leave the neutral 
territory in organized military units. In these two features of the law of 
neutrality—the distinction between the duties of states and those of their 
subjects, and the exclusion of neutral territory as a base for military or naval 
operations against a friendly state—lies also the main characteristic of the 
duty of states with regard to hostile expeditions in time of pease. This duty 
is not a consequence of the other state’s right of independence which cannot, 
logically, in any way be interfered with or impaired by acts of individuals. 
It is the result of the well-established customary rule that the territory of 
a state must not be allowed to serve as a base for military or naval operations 
against another state. The two situations being closely analogous, it is 
only natural that they are regulated in Great Britain and in the United 
States in the same legal enactments. The law of hostile expeditions is 
nothing else than the law of neutrality in relation to an actual or impending 
civil war. 

With regard to preparations and conspiracies to murder, it is believed that 
a state is fully entitled to claim from other members of the international 
community a reasonable measure of protection from this particular kind 
of revolutionary activity. In fact, most municipal systems of criminal law 
provide for punishment of conspiracies to assassinate persons abroad, or of 
incitement to assassination, or of participation in murders committed 
abroad. No unreasonable burden of specially protecting the life of foreign- 
ers abroad is thereby imposed upon a state. Its sole duty is to give to for- 
eigners abroad, without distinction of person, the same security from 
assassination, not a greater or a special one, which it affords to those resident 
within its territory. This is a duty imposed by considerations higher than 
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international solidarity. For assassination is, in international law, a crime 
ayen as between regular belligerents. 

It will, of course, be observed that the rule that the state is responsible for 
such revolutionary acts of private individuals as it is bound to prevent is 
Zerminologically not quite exact. For the state is responsible for its own 
acts or omissions. It is originally responsible for having culpably omitted 
zo prevent certain acts on the part of private persons. And it is vicariously 
-sponsible when, notwithstanding due diligence having been exercised by 
ts authorities—for culpability is here as elsewhere a conditio sine qua non 
x Eability, injurious acts have been perpetrated and the duty of the state is 
~educed to apprehending and meting out punishment to guilty individuals. 
Sut hostile acts having been committed, it is for the state to establish that 
22 guilt can be attributed to it. Especially, it will not escape liability if its 
government has failed to cause such laws to be enacted as would enable the 
administrative and judicial authorities effectively to, prevent or repress the 
sriminal act. International law is not concerned with the manner in which 
states elect to meet this particular duty of theirs. Great Britain and the 
Cnited States may do it by means of well-defined rules relating to hostile 
axpeditions; Germany may meet this particular obligation with the help 
X the very comprehensive provision punishing treasonable acts against 
Foreign states; France may perform that duty by relying on her laws against 
inlawfully possessing and distributing arms and explosives. So long as these 
&w3 are reasonably sufficient to prevent hostile acts or to punish them after 
they have occurred, the state has performed its duty. But should it visit 
sme. offences by small fines, or, with regard to foreigners, by expulsion only, 
o> should its laws be of such a nature that, notwithstanding their theoretical 
zomprehensiveness, they are in fact incapable of enforcement, then again 
zt will find it difficult to escape liability for hostile acts rendered more prob- 
able as a result of the leniency or technical shortcomings of its laws. 

Apart from the two kinds of revolutionary action referred to above, inter- 
rational law imposes no further obligations. All other forms of revolution- 
acy activity cannot, if coming solely from private individuals, furnish a 
‘egitimate cause of complaint. This being the state of the law, it may now 
32 asked whether it is a satisfactory one. It is pointed out on the part of 
zhe advocates of a more vigorous protection of foreign governments and 
zonatitutions that the unity of law and the growing solidarity between the 
=xxembers of the international community necessarily imply such a course. 
To this the answer must be that the international community is not, to use 
Westlake’s expression, one of mutual insurance for the maintenance of 
established governments. Treason is not an international crime. An active 
eneny of his government is not an enemy of mankind. The principle of 
“egitimacy introduced by the Holy Alliance is not part of modern interna- 
~ioral law, although it may have survived to a certain extent in one or two 
znal codes, and although some American republics may have recently 
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found it necessary to revive it, to a limited extent, in a series of conventions 
and declarations based on the so-called Tabor doctrine. Neither does inter- 
national law treat as outlaws individuals who, in a civil war, rise in arms 
against their government. It grants them, under certain conditions, the 
status of belligerency and, according to the better opinion, stamps as un- 
lawful intervention in aid of the established government. International 
law flowing from international solidarity cannot mean that a state is bound 
to prevent anything which constitutes a danger to foreign states. Not 
every injury done to the interests of a foreign country constitutes a breach 
of international law. As between individuals, there must be not only 
damnum, but also injuria. A state must not be forced into the impossible 
position, dangerously approaching intervention, of a guardian of other 
states’ constitutions and tranquillity. Foreign governments themselves 
should secure this end, either by adequately enforcing their own laws or else 
by creating reasonable conditions for their firm establishment. A state 
cannot be saddled with the duty of actively protecting, to an extent in ex- 
cess of the irreducible minimum, a constitution or a régime which may be 
either distasteful to the overwhelming majority of its own citizens, or a 
matter of complete indifference to them. The constitution is the first and 
highest law for the country in which it is in force, and it lies in the nature of 
things that acts and attempts calculated to overthrow it by unlawful means 
are visited by severe punishment. But it would be difficult to adduce 
reasons of equity or of law in favor of the contention that a country is bound 
to ensure the continued existence of governments and constitutions, fre- 
quently ephemeral, other than its own. In the course of eighty years 
France changed seven times her form of government, but there was nothing, 
except her own laws which successive régimes were enforcing at different 
times, to suggest that any particular form of government in France was an 
interest protected by international law. What international law protects 
is the right of the state to possess, free from interference on the part of other 
states, such constitution or government as its citizens choose or tolerate. 
The duty of respect which a state owes, in international law, to the con- 
stitution and government of another country is a negative one, a non facere; 
it is not a duty of active protection. If there were such a duty, many states 
might frequently become exposed to international complications in con- 
sequence of the impossibility of securing a conviction by their juries and 
other judicial organs. It is better that the scope of this kind of law should 
be a limited one, than that its comprehensiveness should eventually give 
rise to complaints and remonstrances. Undoubtedly, a state may go be- 
yond its international obligations and, in its own interest, put a check upon 
such revolutionary activities as it is not in international law bound to pre- 
vent. Many states may not, from a variety of reasons, be disposed to 
tolerate within their borders revolutionary propaganda, even if not directed 
against their own government. But such repressive measures, dictated as 
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iey may be by reasons of international comity or internal police, cannot be 
‘avoked as constituting a test of international obligation. 

It is believed that a systematic treatment, with the view to formulating 
clear rules of international law on the subject of this branch of the doctrine 
zf state responsibility, may do much to remove the question from the realm 
zf polities and purely momentary considerations. Above all, it would sup- 
Ely the much needed test for municipal legislation and administration of 
justice, which will thus be relieved of the necessity of relying upon the vague, 
much abused and ever-changing conception of preservation of peace, a 
Tranant of a rudimentary stage of international law. It is for international 
law to lay down clear principles as to what acts and omissions will, in strict 
law, endanger a country’s peace. No doubt, the measure of protection thus 
=efined will be a modest one, but it will be all that healthy and progressive 
=ates are likely to concede or apt to demand. By eliminating exaggerated 
=nd never conceded claims of protection, the rule thus formulated is bound 
& bring into relief, those obligations grcunded in the. responsibility for 
evolutionary acts of private persons which no civilized state may disregard 

zich impunity. On the other hand, the very limitation of the scope of 
=tate responsibility for revolutionary acts cf private persons will accentuate 
Ès undoubted and unlimited responsibility for such revolutionary propa- 
ganda and other acts of a revolutionary character as originate from its own 
government or from persons or institutions in receipt of governmental 
mubsidy or assistance. 


EDITORIAL COMMENT 
PROGRESS IN CODIFICATION AT GENEVA 


Due to the delay, no doubt unavoidable, in the printing and distribution of 
the complete record of the proceedings, debates, and reports of the Eighth 
Assembly of the League of Nations, it is impossible at this time to present a 
full review of the steps taken at the Assembly looking toward the codification 
of international law. Until almost the close of its sessions it appeared that 
little progress would be made. The Assembly received the report of the 
Council and provided for the appointment by the Council of a new committee 
of five to prepare bases for discussion to be presented to a proposed full 
conference upon codification which had been recommended to the Council by 
M. Zaleski. The Budget Committee, however, reported to the Assembly an 
item for the work of the new committee only for the ensuing year, thus 
depriving the old committee of all support until the following year. Sweden, 
which had taken the initiative and given the effective impetus to the work 
of codification in the Assembly of 1924, opposed this item of the budget and, 
aided by the delegates from Latin America, succeeded in amending the 
budgetary item. The new committee of five is zo be appointed by the 
Council! and will, notwithstanding the amended budget item, apparently 
supersede the full committee of sixteen. Appointed as it is to be, it will not 
be officially representative of states, League members, or otherwise. In this 
respect it resembles the first committee, which is instructed “at its next 
session to compleie the work it has already begun,” thus providing for the 
committee’s discontinuance. 

In addition to the provision for a new committee, the Assembly, again 
following the recommendation of M. Zaleski to the Council of June last, 
pronounced in favor of a full international conference on codification to be 
held probably in 1929 and preferably at The Hague. It would seem, how- 
ever, that although the formal invitations may be issued by the Government 
of the Netherlands (which had already expressed its willingness and desire to 
have such a conference held at The Hague), that gcvernment will not deter- 
mine the agenda, for they have been accepted as the result of the first com- 
mittee’s work, i.e., the consideration of the subjects of nationelity, territorial 
waters, and responsibility of states for damage done in their territory to the 
person or property of foreigners. The new committee, thus to be appointed 

10n Sept. 28th the Council authorized its Acting President, in consultation with the 
Secretary General, to appoint the members of the committee. As a result of this decision, 
the Acting President, after submitting a list of the proposed nominations to his colleagues 
on the Council, appointed the following persons to serve on this committee: Professor 
Basdevant (France}, M. Carlos Castro Ruiz (Chile), Professor Frangois (Netherlands), 


Sir Cecil Hurst (Great Britain, M. Massimo Pilotti (Italy). Note by the Secretary 
General in Publication of the League of Nations, V. Legal. 1927. V. 28. 
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by the Council, seems to be charged with the preparation for and conduct of 
the conference. 

Two suggestions made in the Assembly’s resolution are very important: 
me, the possibility of reaching agreements by the conference through 
majority votes; and two, the adoption of a conception of codification extend- 
:ng beyond that of restating existing rules of law, namely, that the conference 

‘should aim at adapting them as far as possible to contemporary conditions 
of international life.” At first sight and theoretically it would seem as if this 
would be a more difficult problem than tha older and more restricted one. 
=ractically, however, and now, it may be easier of successful accomplishment. 

In order that this work of codification should not have too European a 
Lavor, the Assembly stipulated that the rew committee should take into 
escount “the extensive and remarkable effort at codification; made by the 
Fan American Union,” which is the basis of the Rio projects to be presented 
fo the Sixth Pan American Conference at Havana. Realizing the impor- 
tance of codrdinating the codification work cf both continents, the delegation 
tf Paraguay proposed “a general and comprehensive plan of codification.” 
The Assembly expressed its appreciation of the importance “which attaches 
to the spirit underlying the proposal of th2 delegation of Paraguay,” and 
referred it to the first (or old) committee for examination and report. The 
text of the full Paraguayan proposal is not yat available? The results of the 
Assembly of 1927 as to codification may be taken as a justification of that 
zortion of the closing address of its president, Señor Guani of Uruguay, in 
Fhizh he said: “In the sphere of internaticnal law the peoples beyond the 
seas are making a most valuable contribution and it is at their insistence that 
zou have decided to continue work in this direction.” 

Jesse S. REEVES. 


ARBITRATION AND OUTLAWRY OF WAR-AT THE EIGHTH ASSEMBLY 
OF THE LEAGUE OF NATIONS 


At the Eighth Assembly of the League of Nations, held from September 5 
io 27, 1927, the cause of peaceable settlement of international differences and 
ihe “outlawry” of wars of aggression made substantial progress. While 
disarmament was at the outset the central thame of discussion, as soon as the 
zaneral debate got under way, the discussion shifted to arbitration and other 
devices for the maintenance of the general peace. The Dutch delegation 
proposed a re-discussion of the Geneva Protocol of 1924; Poland proposed a 
-selaration outlawing aggressive war; and Norway suggested a convention 
aupplementary to Article 36 (the optional clause) of the Statute of the 
2=rmanent Court, for the obligatory arbitration of non-legal disputes. 


2It has since appeared and is printed in the Special Supplement to this JOURNAL, pp. 
S=1 and 345.—Ep. š 


EDITORIAL COMMENT 133 


The Polish proposal was unanimously adopted upon a roll call. It reads 
as follows: i 


The Assembly, 

Recognising the solidarity which unites the community of nations; 

Being inspired by a firm desire for the maintenance of general peace; 

Being convinced that a war of aggression can never serve as a means oi settling interna- 
tional disputes and is, in consequence, an international crime; 

Considering that a solemn renunciation of all wars of aggression would tend to create an 
atmosphere of general confidence calculated to facilitate the progress of the work undertaken 
with a view to disarmament; 

Declares: 

(1) That all wars of aggression are, and shall always be, prohibited. 

(2) That every pacific means must be employed to settle disputes, of every description, 
which may arise between States; 

The Assembly declares that the States members of the League are under an obligation to 
conform to these principles. 


This declaration was nothing more than a resolution of the Assembly. It 
does not of course bind the governments whose representatives voted for it. 
It is similar to the declarations in the Hague Conventions of 1899 and 1907 
(Arts. 16, 38 respectively) to the effect that in questions of a legal nature, and 
especially in the interpretation or application of international conventions, 
arbitration is reccgnized by the contracting Powers as the most effective and 
most equitable means of settling disputes where diplomacy has failed; and to 
the declaration in the preamble of the latter convention approving the prin- 
ciple of compulsory arbitration. Such affirmations have no value further 
than their moral effect as solemn expressions of the opinions of the body 
which make them. 

In the case of the resolution of the Eighth Assembly quoted above the 
moral effect is not inconsiderable. It was unanimously adopted by an 
assembly representing 49 States—all the members of the League of Nations 
in fact, except six—an assembly in which about half of the States present 
were represented by statesmen immediately responsible for the conduct of 
the foreign affairs of their respective countries. It was the first time thatan 
assembly composed of so many responsible and eminent statesmen and 
representing so large a number of the governments of the world solemnly 
recorded its conviction that wars of aggression shall cease, and that interna- 
tional differences of every character must be settled by peaceable means. 
If, as Mr. Root once said, progress consists not alone in the distance actually 
travelled but also in the echievement of getting started right, it may be 
safely affirmed that this pronouncement represents a notable step in ad- 
vance. Having reached a conviction on the general principle enunciated in 
the declaration, it was easy to affirm it in the form of a voeu. 

But, unfortunetely, declarations of this kind are not self-executing. They 
must be followed by conventions and the establishment of machinery, and 
these in turn necessitate further agreements before the declaration can be put 
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to effect. Wars of aggression cannot be outlawed by mere resolutions of 
assomblies any more than burglary in the community can be. Mobilization 
o public sentiment against them is a necessary preliminary step in the 
process, but agencies and institutions through which the force of public 
«inion can be given effect are equally necessary. Unfortunately, when it 
eomes to devising and creating these, difEculties will be encountered and 
dfferences of opinion will arise which do not present themselves when it is 
rcerely a question of affirming a general principle, just as they arose at The 
Eague in 1907 when the conference, having unanimously agreed upon the 
establishment of a court of arbitral justice, it undertook the task of giving 
exect to its decision by creating an institution to accomplish the object 
ecught. 

The fate of the Geneva Protocol of 1924 furnishes a more recent illustra- 
tin of the difficulty of reaching the agreements which are necessary before 
rsclutions of the Assembly of the League can be carried into effect. The 
P-otoeol was formulated and adopted by the Assembly with practical 
tnanimity, but it never went into effect because it failed to obtain the ap- 
croval of the governments whose representatives formulated and signed it. 
Without this approval the declaration of the Assembly of 1927 must remain 
smoly as a “pious wish.” We have no assurance that the governments 
vacse representatives adopted it with such remarkable spontaneity and 
uanimity will ever ratify it, or if they do, that they will ever agree upon the 
necessary measures to put it into practical operation. This, only the future 
zan determine. We can only repeat, however, that the pronouncement 
reoresented a distinct step in advance and tkat there is at least a chance that 
-t may be followed by the other steps necessary to realize in fact the great 
dcject sought. 

A. further resolution of the Assembly of 1927 deserves to be mentioned, 
namely, the appointment of a new committee on arbitration and security to 
3zasider not only the problem of disarmament but also such means as might, 
f adopted, contribute to that feeling of security which is now generally 
acmitted to be an essential condition of any general and thorough-going 
reduction of armaments. Among such means suggested for study by the 
ecmmitteeare, the more general acceptance ky States of the optional clause of 
t= Statute of the Permanent Court of International Justice, the procedure 
of conciliation and other processes of pacific settlement, the mediatory action 
ot the League, the extension of arbitration by special or general agreements, 

These two decisions of the Eighth Assembly indicate the steady growth of 
r blic sentiment in favor of pacific settlemené of international differences and 
z determination of the Assembly to promote its advance by such means as 


3e2m practicable. 
J. W. GARNER. 
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LEGAL POSITION AND FUNCTIONS OF CONSULS 


The Committee of Experts for the Progressive Codification of Interna- 
tional Law, at its third session in Geneva, held March-April, 1927, voted to 
include in the list of questicns to be submitted for the consiceration of the 
members of the League of Nations and other governments this question of 
the legal position and functions of consuls. The report of the subcommit- 
tee, composed of Dr. J. Gustavo Guerrero, of Salvador, and Dr. A. Mastny, 
of Czechoslovakia, was also submitted at the same time. The conclusions 
of this subcommittee are as follows: 


Exequatur. Only when the exequatur has been granted may the 
consul communicate with the authorities and, generally speaking, per- 
form his other duties. He cannot claim any privilege until he has 
received this document. The exequatur may he refused, or even with- | 
drawn, without giving his government a right to demand explanations. 

Consular archives and correspondence. The consular archives are 
inviolable. The same rule should apply to official correspondence. 

Immunity from civil jurisdiction. The immunity from civil jurisdic- 
tion which is accorded to diplomatic agents cannot be applicable in a 
general manner to consuls, who should only enjoy such immunity in 
connection with the exercise of their functions. 

Immunity from criminal jurisdiction. Consuls do not possess this 
immunity. 

Right of asylum. Consuls do not possess this prerogative. 

Taxation. Exemption from direct taxes should be accorded to “ con- 
suls de carriére,” not carrying on trade in the country where they exer- 
cise their functions. 


Mention was also made in this report of the desizability of drawing a dis- 
tinction between the rights of “consuls de catriére” and those of honorary 
consuls. ` 

It will be seen that these conclusions amount to little more than a skeleton 
outline, limited in scope, and accompanied by cursory suggestions of the 
reasons for such conclusions. The report, therefore, cannot be said to be of 
much value in throwing light upon the nature of the problems presented. 
It only serves to raise the larger question of the desirability of a universal 
agreement on the subject. When compared with the projet adopted by the 
International Commission of Jurists at its sessions in Rio de Janeiro, April 
18 to May 20, 1927, which is to ke submitted for the consideration of the 
Sixth International Conference of American States in Hakana, 1928, its 
inadequacy may clearly be realized. Whatever exceptions may be taken 
to certain of the provisions of this projet, it is comprehensive in scope and 
details. It will be of great value es a basis for investigation and discussion 
in a conference on codification. It should be observed, in passing, that this 
projet is more restrictive of consular rights than the original projet (No. 23) 
submitted to the Commission at Rio de Janeiro by the American Institute 
of International Law. It also fails to define with sufficient precision the 
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exact rights of consuls in such important respects as arrest for crimes, and 
texation. Much more liberal and precise in definition are the provisions of 
Asticles XVIJ-XXVIII of the Treaty of Friendship, Commerce, and Con- 
solar Rights between the United States and Germany, which was ratified in 
1£25.1 As observed by Prof. Irvin Stewart in his admirable article on the 
abject in this Journat (April, 1927), the treaty has no equal for clarity of © 
statement among those to which the United States has been a party. 

The total impression created by these three documents, namely, the rec- 
=aamendations of the Committee of Experts of the League of Nations, the 
Cammission of Jurists in Rio de Janeiro, and the provisions of the treaty be- 
treen the United States and Germany, is that the subject would seem to be 
xeculiarly suitable for clarification and codification. All the more so, when 
are realizes that at the present time the rights of consuls are to be ascer- 
zaned first, from general and specific treaty provisions, subject, in many 
oases, to the effect of the most-favored-nation clause; second, from diverse 
nstional legislation; and third, from general usage. The dignity and the 
1==fulness of this historic institution would seem to merit a serious attempt 
=o bring order out of confusion, and to reduce to the form of a universal code 
22 exact legal position and functions of consuls. 

Purtip MARSHALL Brown. 


ASOCIACION FRANCISCO DE VITORIA 


In Roman history, the month of March is known to us by its Ides, which 
xe are asked to remember. In the development of international law there 
a> what may bə called the Ides of March which internationalists recall, for 
ox the 18th of that month, in the year 1625, the first systematic treatise on 
ic-ernational law in its then entirety, was first offered for sale at the fair of 
>rankfort-on-the-Main. Three centuries later, the tercentenary of the 
poblication of this epoch-making work was celebrated in different parts of 
the world, and most elaborately at The Hague, of which city Grotius was 
az-one time the ornament and the hope. i 

Dr. Loder, a distinguished citizen of The Netherlands, was President of 
tas Institute of International Law, meeting in the summer of 1925 at The 
Hague, and he appropriately devoted his presidential address to ‘the services 
of his distinguished countryman. During the. course of the.session, Baron 
Zescamps, a former President of the Institute of International Law, and an 
triuential member of the first Peace Conference at The Hague, delivered an 
adress at the tomb of Grotius in the church of The Hague where the mortal . 
pact of him was laid to rest. A more popular demonstration was organized 
by a group of his countrymen, and a medal struck for the occasion. 


It occurred tc the members of the committee in charge, of which Mr. M. - 


E Supplement to this Journan, Vol. 20 (1926), p. 4. ` 
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W. F. Treub, a former Minister of Finance, was Chairman, and Mr. Ch. G. 
J. van Mandere, Secretary, that the celebration would be incomplete unless 
a tribute were made in some way to Francisco de Vitoria, and Francisco 
Suárez. Therefore, the committee made a pilgrimage to Spain. It laid a 
wreath upon the monument to Sudérez—founder of the science ofinternational ` 
law—in his native city of Granada. In Madrid, where the committee was 
received by Mr. José de Yanguas Messia, then Minister of Foreign Affairs, 
there were more elaborate ceremonies. A reception was held in the Academy 
of Jurisprudence, where addresses were delivered, and the gold medal struck 
for Grotius was presented as an honor to the memory of Suárez. The com- 
mittee then proceeded to Salamanca, where Francisco de Vitoria had de- 
livered his two disquisitions “On the Indians Recently Discovered” (some 
forty years previously) and “On War” which the Spaniards might, in appro- 
priate cases, wage against the Indians of the New World—disquisitions which, 
in miniature, outline the law of peace and of war, which Grotius, within a 
century, was to state in an enlarged and systematic form. 

The publicists of Spain rightly looked upon the visit of the Netherland 
committee as an act of homage, especially to their great countryman, Fran- 
cisco de Vitoria, who is beginning to be recognized as the founder, not only 
of the modern school of international law, but of modern international law 
itself. The visit of the committee wes not merely an international event, as 
it might be looked upon by the Netherlanders, but a national event of the 
utmost importance to Spanish publicists solicitous for the reputation and 
prestige of their country. Therefore, April 21-23, 1926, the days spent by 
the Netherland Committee in Salamanca, were days of rejoicing on the part of 
the Spanish publicists, and of homage on the part of the Netherlanders, who 
preesnted to the university the gold medal of Grotius. It was accepted, on 
behalf of the university, by its distinguished rector, Don Enrique Esperabé 
Arteaga. On the same occasion an inscription was placed in the large hall, 
called De Profundis, of the Convent of San Esteban, of which Vitoria was 
amember. But it was something more than a day of rejoicing. It was, in 
effect if not in form, a celebration of the four hundredth anniversary of 
Francisco de Vitoria’s appointment to the chair of theology in the University 
of Salamanca, from which he geve, for the first time, an acceptable definition 
of international law and of its sources, and professed its principles applied 
to the concrete facts of international life. 

Two notable addresses were delivered on this occasion (April 20th and 21st) 
by Dr. Camilo Barcia Trelles, professor of international law in the Univer- 
sity of Valladolid, of whom and of which, the secretary of the Netherland 
committee has said: “ We were only able to attend one of these lectures . . . 
but could appreciate the oratorical talents of this learned man and perceive 
how the almost filled hall of the university hung upon his words, a storm of 
applause interrupting his lectures.” 

Among the guests who attended the celebration were Dr. Eduardo Callejo, 
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a. ormer professor of natural law at the University of Valladolid and actually 
Minister of Instruction of the present government, and Mr. Fernandez 
Medina, Minister of Uruguay to Madrid. It occurred to the latter that the 
occasion was one of more than passing importance; that it was, indeed, note- 
worthy, and should, if possible, be rendered memorable. He therefore made 
the suggestion that an association in honor of Francisco de Vitoria should 
bz formed, if this were agreeable to the Government of Spain, the mem- 
bers of which should be publicists of Spain, of Portugal, and of the Latin 
A nerican Republics of Peninsular origin. with provision for honorary mem- 
bers from what might be called foreign countries. The idea, expressed in 
az admirable address, met with instant approval, and the Asociación Fran- 
cizco de Vitoria has come into being. Of this association the distinguished 
Minister of Foreign Affairs, and now President of the National Assembly, 
iar. José de Yanguas Messia, was chosen president, and its proponent, Mr. 
Medina, vice president. 

A year later, the Francisco de Vitoria Chair in the University of Sala- 
manca was established, with the approval and support of the government. 
Tais chair is to be held, not by a single professor, but by various professors, 
czlivering courses on phases of international law, their appointment being 
vested in the association. This, however, is but one of the activities of the 
association. Among its other objects is the publication of the masterpieces 
o? the Spanish publicists of the sixteenth century who, in the opinion of the 
association, founded the modern law of nations. The editions of their works 
a> difficult to obtain, and more difficult to understand. They are, for the 
most part, large volumes printed in a Latin which is not easy to read, and 
requiring special knowledge on the part of those who would wish to consult 
them. ‘The association, therefore, contemplates the publication of carefully 
ecited Latin texts with Spanish, French and probably English translations. 
The first of these is to make its appearance shortly, a hitherto unprinted and 
overlooked treatment of the laws of war forming a part of Vitoria’s commen- 
tary upon St. Thomas Aquinas. 

Internationalists in all parts of the world must wish the association well. 
In the meantime, the chair of international law was inaugurated on Novem- 
ber 10th of this year by an address on Vitoria by Father Getino, of the 
Eominican Order, who has published a life of Vitoria, and is regarded as an 
acthority in matters concerning him; and on November 11th and 12th by 
two full length addresses on Vitoria’s contributions to international law, by 
tke writer of the present comment. 

A distinguished German writer, Joseph Müller, has just published Die 
Friedensvermittlungen und Schiedsspriiche des Vatikans bis zum Weltkriege 
117. Sammlung ausgewählter Aktenstiicke über die Friedenstitigkeit des 
Hxligen Stuhles, the first of a two-volume work on Das Friedenswerk der 
E-"rche in den letzten drei Jahrhunderten. Die Diplomatie des Vatikans im 
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Dienste des Welifriedens seit dem Kongress von Vervins 1598.1 In the opening 
paragraphs of the first volume, appropriately dedicated to the present 
sovereign of Spain, he makes some observations of special interest to the good 
people of that country, and of genera: interest to the world at large: “Spain 
is the home of great philanthropic ideas. The Spanish champions of interna- 
tional law and of universal peace enjoy the glory of immortality, and because 
of this other peoples may well envy the Spanish nation.” (p. 1) 

And he continues, “International law in its entirety is founded on the law 
of the interdependence of States. . . . Neither to the philanthropic spirit of 
the Greeks nor to that of the Romans was it permitted to expound scien- 
tifically the law of interdependence. It was, rather, reserved to the West to 
accomplish this great task: to the Spanish masters of natural law, Brother 
Francisco de Vitoria and Father Francisco Suárez.” (p. 1) 

“Tt is not an accident that this merit belongs to Spain, and in Spain to the 
University of Salemanca, since the activity of Vitoria and of the other 
Spanish masters appears in the epoch of an historical revolution.” (p. 1) 
“The voice of humanity never sounded more clearly and more naturally than 
in the opinions of Vitoria on the treatment of the Indians, with which he 
replied to the Emperor.” (p. 2) 

Mr. Miiller’s views are so clear, precise, definite, attributing to Francisco 
de Vitoria the paternity of international law, which, he also says, originated 
within the Catholic Church, that it seems better, in order to obviate mis- 
understanding which so often results from a translation, to reproduce his 
exact language in the Spanish dedication of his volume to his Majesty the 
King of Spain: 


Si el honor del ‘Padre de la ciencia del derecho internecional’’ puede 
ser a alguien impugnado a ningtin otro mds que a Fray Francisco de 
Vitoria puede serlo. Vitoria no es sólo el primero que usa el término 
técnico de jus inter gentes; su Derecho internacional abarca a toda la 
humanidad, a todo el mundo cristiano y no-cristiano del mismo modo 
que el firmamento encierra a todos los hombres y a todos los pueblos 


p. 3). 

. . . El derecho internacional se fundó en la Iglesia católica y, después 
de Grocio, fué cultivado por los autores protestantes. Es una deuda 
descuidada del mundo civilizado, de acordase agradecido de las doctrinas 
filantrópicas de Francisco de Vitoria. (p. 15) 


These are the views of a foreigner, and when the Asociación Francisco de 
Vitoria has completed its self-imposed task, they are not unlikely to be the 
views of foreigners. 


JAMES Brown Scott. 


1 Berlin: Deutsche Verlagsgesellschaft fiir Politik und Geschichte, 1927. pp. 483. index. 
M. 25-30. 
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CONCERNING DAMAGES ARISING FROM NEGLECT TO PROSECUTE 


In cases where resident aliens have been attacked by individuals or mobs 
and the delinquency of the territorial sovereign has been confined to neglect 
in the matter of the prosecution of the wrongdoers, diplomatic interposition 
and demands for an indemnity in behalf of the victims have been the usual 
consequence, at least when no ample remedy was locally available. Doubt- 
less, in some cases, such neglect, although subsequent to the acts of violence, 
has caused additional injury to the claimants as when, for example, it has 
served to deprive them of the means of ascertaining the identity of their 
assailants and of subjecting them to civil actions for damages.! The amount 
of indemnity sought or obtained by means of diplomatic interposition or 
through the awards of arbitral tribunals has, however, oftentimes appeared 
to be out of proportion to the pecuniary losses sustained by claimants in 
consequence of the bare neglect to prosecute.2 This circumstance justifies 
careful inquiry as to the correct explanation of what has taken place and of 
what may fairly be anticipated. Of late, tribunals have sought anew to 
make clear the reasons for their own action, and in so doing to enunciate the 
theory by virtue of which damages should be assessed.’ ; 

It has been declared that the State which has neglected to prosecute 
“has transgressed a provision of international law as to State duties,” and- 
that “the damage caused by the government’s negligence is the damage 
resulting from the non-punishment of the murderer,” and effort has been 
raade to measure damages according to the effect of this particular delict.4 
In so doing, however, a tribunal is likely to find that the claimant has suffered 
in fact slight pecuniary loss in consequence of the governmental neglect, and 
may be put to it to show a solid basis for the awarding of substantial dam- 

1“Tf the government had not committed its delinquency, if it had apprehended and 
punished Carbajal, Janes’ family would have been spared indignant neglect and would 
kave had an opportunity of subjecting the murderer to a civil suit.” (van Vollenhoven, 
‘Fresiding Commissioner, in Janes Case, Docket No. 168, General Claims Commission, 
United States and Mexico, Convention, Sept. 8, 1923, this Journa, Vol. 21, p. 362, at 

387. 

g i communication of Mr. Hay, Secy. of State, to Mr. Straus, Minister to Turkey, 
March 25, 1899, For. Rel. 1899, 766-767, Moore, Dig., VI, 794, concerning the Lentz case. 

3 See, for example, Janes Case, loc. cit., embracing a separate statement regarding damages 
by Nielsen, Commissioner, id., 371. See also separate opinion of same Commissioner in the 
Neer Case, Docket No. 136, before same commission, this JOURNAL, Vol. 21, p. 557; Kennedy 
Case before same commission, Docket No. 7, printed herein, infra, p. 174; West Case, before 
same commission, Docket No. 241; Richards Case, before same commission, Docket No. 
22; De Galvan Case, before same commission, Docket No. 752; Massey Case, before same 
sommission, Docket No. 352, this Journan, Vol. 21, p. 783. 

+ yan Vollenhoven, Presiding Commissioner, in Janes Case, loc. cit., p. 357. 

According to Article ITI of the Resolution Concerning the Responsibility of Statesadopted 
by the Institute of International Law, at Lausanne in 1927: “L Etat n'est responsable, en ce 
yur concerne les faits dommageables commis par des particuliers, que lorsque le dommage résulte 
du fait gwil aurait omis des prendre les mesures auxquelles, d'après les circonstances, il convenait 
vormalement de recourir pour prévenir ou réprimer de tels faits.” 
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ages;® and if such damages are awarded, they appear to be compensatory, 
not merely for the consequence of the neglect to prosecute, but rather for 
that resulting from something quite extrinsic to it. In a word, they seem to 
satisfy a fiscal loss with which the mere governmental delinquency lacks a 
causal connection. For that reason, the theory mentioned fails to offer a 
satisfactory explanation of ths awards of arbitrators who are inclined to 
support it.® 

It is believed that the weight of judicial opinion manifests respect for a 
different theory that measures damages according to the pecuniary loss sus- 
tained at the hands of she original wrongdoers, and compensates the claim- 
ant accordingly.’ It is said in substance that when the State neglects to 
prosecute it is to be deemed to approve of or condcne the wrongful acts of 
those who did violence to the claimant, and to assume a responsibility there- 
for. The result is not unreasonable. As was said by a careful arbitrator 
in 1927: 


Assuredly the theory repeatedly advanced that a nation must be 
liable for failure tc take appropriate steps to punish perscns who inflict 
wrongs upon aliens, becase by such failure the nation condones the 
wrong and becomes respozxsible for it, is not illogical or arbitrary.® 


` The condonation theory affords a more satisfactory explanation than that 
which imputes complicity in the commission of acts of violence where none 


5 Thus in the Janes Case, the Presiding Commissioner declared: “Not only the individual 
grief of the claimants shoulc be taken into account, but a reasonable and substantial redress 
should be made for the mistrust and lack of safety, resulting from the gcvernment’s atti- 
tude.” (This Journat, p. 370.) 

6 States are unlikely to azree tc confer jurisdiction upon a claims commission to award 
punitive damages for the benefit of a national of either contracting party. Parker, Umpire 
of the Mixed Claims Commission, United States and Germary, declared in his opinion in 
the Lusitania cases, November 1, 1923: “The industry of counsel has failed to point us to 
any money award by an international arbitral tribunal where exemplary, punitive, or 
vindictive damages have b2en assessed against one sovereign nation in favor of another 
presenting a claim in behalf of its nationals.” (Consolidated Edition cf Decisions and 
Opinions, 1925, 17, 27.) It is believed thai in awarding substantial damages on the theory 
mentioned above in tke text the clams commission may in reality fulfill a “punitive mis- 
sion.” 

1 “Tt is clear that arbitral tribunais in assessing damages for the failure of authorities to 
punish wrongdoers have taxen account of the damage caused by the wrongful acts of the 
culprits for which governments have been held responsible.” (Nielsen, American Com- 
missioner, in the Janes Case, this Jnurnan, Vol. 21, p. 374). See Davy Case, Ralston’s 
Report, 410, 412. 

Cf. Edwin M. Borchard, in this Joornat, Vol. 21, pp. 516, 517. 

2 See, for example, Cotesworth and Powell Case, Moore, Arbitrations, II, 2050, 2082, 
2085; Opinion of Little, Commissioner, in Case of Amelia de Brissot, id., IHI, 2967; Opinion 
of Findlay, Commissioner, in same case, id., 2969. 

1 Separate statement of Nielsen, American Commissioner, in Janes Casé, this JOURNAL, 
Vol. 21, p. 371 at p. 373. 
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vasin fact apparent.!® A State may by its neglect condone conduct without 
F2coming an accomplice of the actor. To forgive is not necessarily to be- 
osme a sharer of the guilt of him who is forgiven. Be that as it may, in- 
getion that betrays unconcern on the part of a State whether the penalties 
c the law are to be visited upon him who, in contempt of it, directs his 
ctiminal violence against a resident alien, deprives the State of defenses 
{hich it might normally set up. It can no longer maintain, as against the 
vctim, that it is not answerable for the consequences of what has taken 
j-ace. Thus, as the simplest explanation of the practice that sanctions the 
evarding of substantial damages, it may be said that a State which has 
Filed in the performance of its international obligation in the matter of 
Frosecution is not permitted to deny responsibility for damages caused by 
tze criminal acts of individuals or mobs as measured by the pecuniary losses 
taich they themselves have produced. This explanation does no violence 
tz the facts; and it heeds the principle that damages should be computed 
ic such a way as to disclose a causal connection between particular acts 
End losses resulting from them. The law, as so interpreted, penalizes a 
Sate for shortcomings by imposing a responsibility where none would 
rermally be apparent; but damages flow directly from the acts for which 
tze State is held responsible and are compensatory rather than penal in 
cEaracter. 
i CHARLES CHENEY HYDE. 


AUSTRIAN AND HUNGARIAN “DEBT” CLAIMS 


Some of the extraordinary results of the adoption by our treaties of peace 
t th the Central Powers of the provisions of the European peace treaties are 
zanifested in Administrative Decisions I and II of the Tripartite Claims 
Gommission (United States, Austria and Hungary).1 By the Treaties of 
¥ enna and Budapest, incorporating the Knox-Porter Resolution, and by the 
© aims Agreement executed pursuant thereto, the Claims Commission was 
gaven jurisdiction of claims against Austria and Hungary arising out of the 


* In the Poggioli Case, Ralston’s Report, 847, 869, complicity was deemed to exist. 

**The rule of the law of nations is that the Government which refuses to repair the 
anage committed by its citizens or subjects, to punish the guilty parties or to give them up 
i. ~ that purpose, may be regarded as virtually a sharer in the injury and as responsible 
fasrefor.’ Mr. Fish, Secy. of State, to Mr. Foster, Minister to Mexico, No. 21, Aug. 15, 
1273, MS. Inst. Mex. XIX, 18, citing Calvo, Droit Int., IT, 397, Moore, Dig., VI, 655. 

-1 The law rather than the court penalizes the delinquent State. The function of the 
t<Zpunal is to determine primarily whether the particular State charged with neglect to 
poosecute has failed to fulfill its international obligation. If convinced that the State has 
e failed, the tribunal, guided by what it understands to be the law of nations with respect 
ic responsibility, makes enunciation of the penalty that that law prescribes, and thereupon 
p-aceeds to ascertain what in fact are the damages resulting from the acts for which the 
Sate is deemed liable. The damages awarded are essentially compensatory for the loss 
o-<asioned by those acts. 

This Journan, XXI, 599 et seg. 
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Reparation (Part VIII) and Economic (Part X) clauses of the Treaties of St. 
Germain and Trianon, respectively. Included in Part X are the provisions 
for the Clearing Office, by which debts owed respectively by nationals of the 
defeated to the nationals of the victor Powers, and vice versa, are “cleared” 

through governmental agencies. Provision is therein made for reciprocity, 
` and for the valorization of kronen (or mark) debts at the prewar (month 
before the war) rate of exchange, with governmental assumption of respon- 
sibility for the private debts. While the system itself, as a method of 
liquidating great numbers of debts may be approved, the methods by which 
the proceeds of the debts of Allied nationals to “enemy” creditors were, 
instead of being paid to the creditors, “charged” with responsibility for 
elaims of various kinds against enemy governments, cannot command sup- 
port. It would seem to encounter those very objections which Lord Ellen- 
borough so forcibly expressed in Wolff v. Oxholm, against the confiscation of 
private debts by Denmark.? 

The United States did not accept the Clearing Office provisions, for a 
variety of reasons;* but in the Claims Agreement establishing the Tripartite 
Claims Commission jurisdiction was conferred over claims arising out of (L 
injuries to “ property, rights and interests” of American citizens in the entire 
Austro-Hungarian Empire, (2) war damages, and (3) “debts owing to Ameri- 
can citizens by the Austrian and/or the Hungarian Governments or 
by their nationals.” The latter clause appears to have been placed in the 
Claims Agreement with Germany at the last moment by an American 
official, in order to do for American mark creditors what the Clearing Office 
procedure did for Allied mark creditors. It was copied verbatim into the 
Austro-Hungarian Agreement. But whereas the Clearing Office procedure 
is reciprocal, the Claims Agreement operates only for the benefit of American 
creditors. By the Knox-Porter Resolution of July 2, 1921, incorporated in 
the Treaties of Vienna and Budapest, the United States is privileged to retain 
the sequestrated property in the hands of the Alien Property Custodian until 
the ex-enemy countries make “suitable provision for the satisfaction of” the 
claims of American citizens,—not claims of the United States Government, 
as has occasionally been suggested. In a previous editorial,‘ attention has 
been called to the fact that the Knox-Porter Resolution, in holding the 
property until all private claims are provided for, goes much beyond ‘the 
privileges that would have been conferred by the adoption of the provisions 
of Article 297 of the Treaty of Versailles and the like articles of the other 
treaties. 

The particular questions to be decided in Administrative Decision II wera 


2 Wolff v. Oxholm (1817), 6 M. & 8, 92. See this Journan, Vol. XVIII, p. 524, note 4. 

3 Some of these are stated by Judge Parker, as sole Commissioner, in Administrative 
Decision, II, supra, p. 17, note 3. See also Baruch, The Making of the Reparation ani 
Economic Sections of the Treaties, New York, 1920, p. 99, et seg. 

4 This JOURNAL, Vol. XIX, p. 355. 
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(Í) she liability of Austria or Hungary to American creditors for “kronen” 
debts owed by Austrian or Hungarian debtors respectively, (2) the rate of 
axckange to be applied to such debts and, possibly, (3) the method of pay- 
ment. The Austrian and Hungarian Agents contended that inasmuch as 
Aussria~Hungary had applied no “exceptional war measures” (prohibition 
of payments, appointment of Alien Property Custodians, etc.) to American 
>roperty, including debts due American citizens, therefore Austria and 
Hungary were not responsible for such private debts. This the Commis- 
sioner conceded, if it was true in fact that exceptional war measures (Section 
ZV, Part X of the European treaties) had not been applied. In the case of 
zhe German “mark” debtors, the German Government had by agreement 
assumed responsibility for the debts, because exceptional war measures had 
admittedly been in force, and also agreed with the United States on their 
valorization at an exchange rate of 16 cents per mark, with interest at 5 per 
tent from January 1, 1920. In the case of Austria and Hungary, the State 
Department, for reasons not known to the writer, seemed to oppose a similar 
zgre2ment and thus forced on the Commissioner the duty of rendering a 
decision in the matter which, for reasons presently to be mentioned, affords 
=ome occasion for anxiety as to American pclicy. 

‘After holding that Austria [Hungary] in the absence of exceptional war 
measures, was not liable for private debts or for their valorization at the 
zare-war (November, 1917) rate (9.36 cents per krone}, the Commissioner 
xevertheless held that the liability of Austria [Hungary] might arise if 
Dongress, by confiscating the private property in the hands of the Alien — 
Property Custodian, gives life to Article 249 [232] (h) and (j) and paragraph 
1 of the Annex to Section IV of the Treaty oz St. Germain (Trianon), for it is 
cnly under such circumstances that valorization becomes possible. Should 
~ongress decline to take such a step, a power considered by the Commis- 
sioner as vesting in Congress under the Knox-Porter Resolution, then the 
4merican “kronen” ereditor has only a paper kronen claim against a private 
Zebtor which, under recent decisions of the Supreme Court,® cannot be con- 
-erted into a dollar debt. Valorization thus depends on confiscation; and in 
shat event, Austria and Hungary come under a treaty obligation to reim- 
zurse the expropriated owners. Only in this indirect and contingent fashion 
3 the Austrian or Hungarian Government charged with responsibility for 
“kronen” debts. The Commissioner felt impelled to this conclusion by his 
aterpretation of Article 249 of the Treaty of St. Germain (232, Trianon, 297 
yersailles), to the effect that “matters provided for in Article 249 [232]” 
mneluded liquidation of Austrian and Hungarian property for the satisfaction 
af pr.vate debts, which in that event had to be valorized at the pre-war rate 


5 Deutsche Bank v. Humphrey (1926), 272 U. S. 517, 519, in which Justice Holmes says, 
fir the majority: “An obligation in terms of the currency of a country takes the risk of 
currency fluctuations and whether creditor or debtor profits by the change the law takes no 
account of it.” Zimmermann v. Sutherland, 274 U. S. 253. 
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in accordance with Section III (Clearing Office) of the treaties. He also 
claimed authority for this conclusion in certain decisions of the Mixed 
Arbitral Tribunals.3 

The result involves certain unusual effects. The Commission assumes 
jurisdiction over an absent debtor, who is subjected not to an award, but to a 
finding of fact which could only become an award in the event that Congress 
employs its supposed prerogative of now confiscating the property in the 
hands of the Alien Property Custodian. Judge Parker by no means can be 
deemed to approve such a solution of the problem. But the legality of the 
solution itself is open to question in view of the fact that the Knox~Porter 
Resolution is the municipal law of the United States, and not the diametri- 
cally opposed confiscatory provisions of the European treaties. The general 
reservation of the privileges accorded by the European treaties enabled the 
United States, it is believed; to designate to the enemy countries the sections 
of which it desired to avail itself, but by the adoption of the Knox-Porter 
Resolution Congress would seem to have definitely repudiated the contrary 
provisions of the unratified European treaties. Two conflicting provisions, 
one general and a part of an unratified treaty, the other specific and enacted 
by Congress, can hardly be in force simultaneously. It seems to have been 
so understood by Senator Knox. Under the resolution Congress declares its 
purpose, and thus the rule of law, to “retain” the property temporarily until 
“suitable provision” is made for the satisfaction of certain claims. “ Suit- 
able provision” becomes by the Berlin, Vienna and Budapest treaties a 
treaty term and can hardly be unilaterally interpreted. Unless, therefore, 
Austria and Hungary concede that “suitable provision” cannot be made, it 
would seem difficult legally to confiscate the alien property, even if as a 
matter of policy such a contingency were supposable. 

But assuming that Congress were to decide upon such a policy, the result 
would be that A’s property would be taken to discharge a debt of B. B has 
little or no opportunity to defend and perhaps no special interest in doing so, 
for unless he happens to own sequestrated property, it will not be his property 
that is taken for the debt. The Austrian [Hungarian] Government has only 
a remote interest in the outcome, for the award or finding of fact will not run 
against the government, and it could only become liable to reimburse at home 
the citizen whose property is confiscated. Indeed, in the case of Hungary, 
it is understood that the sequestrated property amounts to much less than 
the kronen debts valorized, so that Hungary might have but a slight pecuni- 
ary interest in the issue. The amount and the value of the award depend not 
on the merits of the claim, but on the method adopted for its payment. If 


6 National Bank of Egypt v. German Government and Bank fiir Handel and Industrie, 
Recueil, V, 26; Margaret Williams v. Berliner Lebens-Versicherungs-Gesellschaft, Recueil, V, 
822. The dicta in these cases, where the award for the debt was made against the private 
debtor, do not necessarily support the award. Cf. Stevenson v. Banque Nationale de Bul- 
garie, Rec., IT, 77. 
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Congress does not confiscate, it is a kronen debt only; if Congress does, it is 
automatically valorized at 9.36 cents per krone, plus interest. In that 
respect, the issue gives rise to a certain anxiety for American policy, for 
Congress in theory is faced with the alternative of confiscating or of letting 
tke American kronen creditor go practically unpaid. Possibly the Govern- 
ments of Austria and Hungary will offer the United States some form of 
settlement which will enable Congress to escape this awkward dilemma.’ 


Epwin M. BORCHARD. 


THE STYLE AND TITLES OF HIS BRITANNIC MAJESTY 


The “Crown” may be a symbol of the unity of the British peoples and 
their common link with perpetuity, but it is not an unchanging conception. 
For the third time in hardly more than half a century, the “style and titles” 
` of His Britannic Majesty have recently been changed. Since the royal 
proclamation of May 13, 1927,! the British sovereign must be entitled, in the 
Latin tongue: “Georgius V Dei Gratia Magnae Britanniae, Hiberniae et ter- 
rerum transmarinarum quae in ditione sunt Britannica Res, Fidei Defensor, 
Indiae Imperator;” and in the English tongue: “George V by the Grace of God 
of Great Britain, Ireland and ihe British Dominions beyond the Seas King, 
Defender of the Faith, Emperor of India.” The royal proclamation effecting 
the recent change recites the authority of the Act of the Parliament of the 
United Kingdom of Great Britain and Ireland, of April 12, 1927, by which it 
was enacted :? 


It shall be lawful for His Most Gracious Majesty, by His Royal 
Proclamation under the Great Seal of the Realm, issued within six 
months after the passing of this Act, to make such alteration in the 
style and titles at present appertaining to the Crown as to His Majesty 
may seem fit. 


This Act followed a recommendation of the Imperial Conference of 1926, 
which was referred to in the royal proclamation as a “recommendation from 
the representatives of Our Governments in Conference assembled.” The 
Imperial Conference had adopted a report of an Inter-Imperial Relations 
Committee recommending that “subject to His Majesty’s approval, the 
n2cessary legislative action should be taken” to effect the change actually 
made. 


7 On a previous occasion, we have expressed the opinion that it was a serious legal error of 
the peace treaties to assume that “Austria” and “Hungary” were the legal successors of 
tke Austro-Hungarian Empire. This Joornat, Vol. 19, pp. 358-359. 

1 London Gazette, May 13, 1927, p. 3111 (No. 33274). 

217 and 18 George V, c. 4, §1. 

3 Parliamentary Paper, 1926, Cmd. 2768. 

4 Quaere, as to commas before and after “by the Grace of God.” These were in the title 
recommended, but their addition was apparently not effected. The title is often written to 
include the commas. 
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By the royal proclamation of May 13, 1927, the King 


appoint{s] and declare[s], by and with the advice of Our Privy Council, 
that henceforth so far as conveniently may be, on all occasions and in 
all instruments wherein Our style and titles are used, the following 
alteration shall be made in the style and titles at present appertaining 
to the Crown, thatis to say, in the Latin tongue, for the word “ Britan- 
niarum” there shall be sukstituted the words “Magnae Britanniae, 
Hiberniae,” and in the English tongue, for the words ‘‘the United King- 
dom of Great Britain and Ireland and of” the words ‘‘Great Britain, 
Treland and.” 


The previous title was established by the royal proclamation of November 
4, 1901.5 By Act of August 17, 1901,§ Parliament had authorized a change 
“with a view to the recognition of His Majesty’s dominions beyond the 
seas,” and the royal proclamation of November 4, 1901, added after the word 
“Ireland” in the English tongue, the words “and of the British Dominions 
beyond the Seas.” On April 28, 1876, a royal proclamation under statutory 
authority” had added to Her Majasty’s title in the English tongue, the words 
“Empress of India.”* Theretofore, the title was that established on January 
1, 1801, when by a royal proclamation authorized by the Act for the Union of 
Great Britain and Ireland of July 2, 18300,’ the title was declared to be, in the 
English tongue: “George the Third by the Grace of God of the United King- 
dom of Great Britain and Ireland King, Defender of the Faith.” The title 
“Defender of the Faith” had been conferred on Henry VIII by Pope Leo X, 
and had been confirmed by Parliament in 1543.4 

The recent change is significant for raising several questions. Has it now 
become a part of British constitutional law that a change in the royal title 
may be made only with previous statutory authority? Each of the changes 
since 1800 has been authorized by the Parliament at Westminster. Prior to 
that time the necessity for statutory authority was, perhaps, not clear. If 
parliamentary authorization be necessary, is it sufficient that the authoriza- 
tion be given by the Parliament at Westminster alone? It was announced 
by the Imperial Conference in 1926 that the “position and mutual relation” 
of the members of the “group cf self-governing communities constituting 
Great Britain and the Dominions” is to be defined as follows:” 


They are autonomous Communities within the British Empire equal 
in status, in no way subordinate one to another in any aspect of their 


5 London Gazette, November 4, 1901, p. 7135 (No. 27371). 

€ 1 Edw. VII, c. 15. 

739 Vict., c. 10. 

8 London Gazette, April 28, 1876, p. 2667 (No. 24319). 

? 40 Geo. ITI, c. 67. 

10 London Gazette, December 30, 1800-January 3, 1801, p. 2 (No. 15324). 

u See 35 Henry VIII, c. 3. This statute was repealed by 1 and 2 Philip and Mary, c. 8, 
§20, and revived by repeal of latter Act in 1 Eliz., c. 1, § 20. See also 6 Halsbury, Laws of 
England, p. 360, note. 

£ Parliamentary Paper, 1926, Cmd. 2768, p. 14. 
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domestic or external affairs, though united by a common allegiance to 
the Crown, and freely associated as members of the British Common- 
wealth of Nations. 


Has each of these “self-governing communities” an equal voice in a matter so 
important as the title of His Majesty? No legislation seems to have been 
passed by the Parliament at Ottawa similar to the Act of April 12, 1927, 
passed at Westminster. The Dominion of Canada was, perhaps, less affected 
by the particular alteration made. This could not be said of the Irish Free 
State, however, for the change related primarily to Ireland. Yet it seems 
that the change was not authorized by the Oireachtas of Saorstát Hireann.™ 
Has the Parliament at Westminster, by reason of its historic position, a 
special competence in this respect which is not possessed by the parliaments 
of others of the “autonomous Communities” which are “equal in status”? 
The royal proclamation of May 18, 1927, refers to the recommendation of the 
_imperial Conference of 1926, at which the Prime Ministers of the various 
Dominions and the President of the Executive Council of the Irish Free 
State represented their respective governments. Is the equivalent of such a 
rezommendation to be required for any future change of the title? 

A question arises also out of the use of the word “Ireland.” To what does 
“Ireland” refer, as the word is now used in the title of His Majesty? Does it 
rezer to the Irish Free State, or to Northern Ireland, or to both of them? Or 
is it merely a geographic expression for an island which has two separate 
governments? It would seem that the United Kingdom of Great Britain 
ard Ireland, which has existed since the union of the two kingdoms on 
January 1, 1801, under the Act of Union of July 2, 1800, has now passed out 
of existence, though the Act of Union remains unrepealed. Under the enact- 
ment of April 12, 1927, the Thirty-fourth Parliament of the United Kingdom 
ard Ireland became the Thirty-fourth Parliament of Great Britain and 
Northern Ireland.* Henceforth the expression “United Kingdom” in any 
Act “shall, unless the context otherwise requires, mean Great Britain and 
Northern Ireland.” 1 

Lord Birkenhead explained the new title of the King to be “a descriptive 
Title upon geographical lines of the territories of which His Majesty is King. 
It does not define and it does not purport to define the various political units 
composing the Empire.”* Is it proper to speak of His Majesty as the King 
of Great Britain and Northern Ireland? Perhaps no more so than to speak 

. of him as the King of the Dominion of Canada or of the Commonwealth of 
Australia. The style and titles of His Majesty would seem to be one and 


33 The point was made by Lord Haldane in the debate in the House of Lords, March 23, 
1927, in justification of the use of the Prerogative. 

“417 and 18 George V, c. 4, §2. 

= Ibid., §3. 

7666 Parliamentary Debates (Lords), pp. 722-3. 


EDITORIAL COMMENT ; 149 


indivisible. This has been explained by the Secretary of State for Dominion 
Affairs and Colonies as follows:” 
The Crown in the British Empire is one and undivided. There: was 

a time not so long ago when the King of England was also the King 
of Hanover, but he was King in two different capacities, the wearer of two 
different crowns, and indeed the holder of crowns having different laws 
of succession; and so the time came when the two crowns separated. 
There is no such division within the British Empire. The King is not 
King of Great Britain in one capacity, King of Australia in another. 
He is King in the same sense and as wearer of the same Crown of the 
whole Empire, and from that follows one vitally important aspect of the. 
whole Constitution, namely, that whatever may be the forms of gov- 
ernment there runs "through the whole Empire the common status, the 
common nationality of a subject of the King. 


Yet in the House of Commons, the Secretary of State for the Home Depart- 
ment said that the use of the word “Ireland” emphasized “the fact that His 
Majesty is King of Great Britain, King of Ireland, King of the Dominions 
beyond the Seas, and Emperor of India.” 18 

The recent change does not solve difficulties which arise in referring to the 
collection of British communities. Is there such a thing, legally speaking, as 
the “British Empire”? Or is that, too, merely a geographic expression? 
The “British Empire” was named as a party to the Treaty of Versailles. It 
is a member of the League of Nations, of which the Dominion of Canada, the 
Commonwealth of Australia, New Zealand, the Union of South Africa, the 
Irish Free State and India are also members. Yet the style and titles of His 
Majesty make no reference to the British Empire. If it exists, it seems to 
have no Emperor. Is this term to ke discarded and should we speak of the 
British “Commonwealth of Nations”? Both terms, “British Empire” and 
“British Commonwealth of Nations” were used by the Imperial Conference 
of 1926.% The new style of treaties makes no reference to the British 
Empire. When action is taken by His Britannic Majesty, is it taken on 
behalf of all the British peoples if no limitation be named? 

The rôle in which representatives of His Britannic Majesty act ought to 
be recognized outside the British Empire. A failure to recognize it and a 
misconception of the title itself have led to an erroneous entitling of recent 
treaties between the United States and His Britannic Majesty in respect of 
the Dominion of Canada.2° The convention for the preservation of the 
halibut fishery in the Northern Pacific Ocean, signed on March 2, 1923, was 
entered into by “the United States of America and His Majesty the King of 

x 6 Journal of the Royal Institute of International Affairs, p. 16. 

38 203 Parliamentary Debates, 5th Series, p. 1252. 

19 See Zimmern, The Third British Empir2 (1927). 

20 A glaring instance of misdescription is the reference in the Presidential proclamation of 
December 8, 1916, to the convention for the protection of migratory birds in the United 


States and Canada, as “‘a convention between the United States of America and the United 
Kingdom of Great Britain and Ireland.” See U. S. Treaty Series, No. 628. 
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the United Kingdom of Great Britain. and Ireland, and of to British 
Dominions, beyond the Seas, Emperor of India;” its provisions relate only to 
the United States and Canada, and it was cipal by a Canadian. It is’ 
daseribed in theofficial United States publication” as a ‘‘eonvention be- - 
wwveon the United States and Great Britain”; but in a recent official Canadian ` 
publication” it is described as a “treaty between Canada and the United - 
Staszes of America.”*? The convention for the suppression of smuggling 
cperations, signed on June 6, 1924, was entered into by “the United States 
cì America and His Majesty the King of the United Kingdom of Great 
Erizain and Ireland and of the British Dominions beyond the Seas, Emperor 
of India, in respect of the Dominion of Canada.” It is described in the 
cHicial United States publication™ as a “convention between the United 
Stazes and Great Britain in respect of Canada;” but in a recent official: 
‘Canadian publication,” it is described as a ‘convention between Canada and 
wae United States of America.’ The treaty concerning the boundary. 
‘setween the United States and Canada, signed on February 24, 1925, was 
also made between the United States of America and His Britannic Majesty 
‘tin respect of the Dominion of Canada.” But it, too, is described in the 
affizial United States publication?’ as a “treaty between the United States 
anc Great Britain in respect of boundary between the United States and 
Camada.’’28 It would seem more proper to refer to each of these later’ 
tresties, entered into expressly ‘‘in respect of the Dominion of Canada,” 
having been concluded between the United States and Canada, and the 
t2ferences to Great Britain in the United States Statutes are misleading. 
‘It :s to be noted, however, that these references ante-date the Imperial 
Conference of 1926, the Royal Proclamation of May 13, 1927, and the 
arrival of the Canadian Minister at Washington. 

Maney O. Hupson. 


21.43 Statutes at Large, p. 1841. 

2 Treaties and Agreements Affecting Canada in Force Between His Majesty and the 
Uned States of America, 1814-1925, p. 1923. 

See also 32 League of Nations Treaty Series, p. 94. 

% 44 Statutes at Large, p. 2097. f , 

% Treaties and Agreements Affecting Canada in Force Between His Majesty and the 
‘Wnited States of America, 1814-1925, p. 1924. See also Statutes of Canada, 1926, p. v. In 
the British Treaty Series No. 39 (1925), Cmd. 2512, this convention is entitled, “ Convention 
Eetween Canada and the United States of America,” 

25 See also 43 League of Nations Treaty Series, p. 225. The same divergence applies i in the 
Lubdications of the texts of the extradition convention signed on January 8, 1925, and of the 
treaty on the level of the Lake of the Woods, signed February 24, 1925. 

27 44 U. S. Statutes at Large, p. 2102. 

2€ In the British Treaty Series, No. 37 (1925), Cmd. 2510, this treaty i is entitled, “Treaty 
between Canada and the United States of America.” See, also 43 League of Nations Treaty 
= p. 239. f 
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RESEARCH IN INTERNATIONAL LAW 


On the initiative of the Faculty of the Harvard Law School, a group of 
Americans interested in international law has undertaken to organize a coöp- 
erative research in international law, dealing with the three topics which have 
been selected for the agenda of the Conference on Codification of Interna- 
tional Law, to be held in 1929. 

In 1924, the Fifth Assembly of the League of Nations, “recognizing the de- 
sirability of incorporating in international conventions or in other interna- 
tional instruments certain items or subjects of international law which lend 
themselves to this procedure,” decided to set up a Committee of Experts 
“to prepare a provisional list of the subjects of international law the regula- 
tion of which by international agreement would seem to be the most desirable 
and realizable at the present moment.” This Committee of Experts for the 
Progressive Codification of International Law, as it came to be called, is com- 
posed of seventeen jurists, of whom Mr. George W. Wickersham, President 
of the American Law Institute, isone. At its meeting in April, 1925, it chose 
eleven topics for investigation, and at its second meeting in January, 1926, a 
subcommittee reported upon each of these topics. With reference to some of 
them, questionnaires were prepared and circulated to the governments of all 
States. The governments’ replies were considered by the Committee at its 
third session in March-April, 1927, and seven subjects were reported as 
“sufficiently ripe” for consideration by an international conference on codi- 
fication. Of these seven, three were selected by the Eighth Assembly of the 
League of Nations in 1927, for consideration at the conference which is now 
envisaged for 1929: Nationality, Territorial Waters, and Responsibility of 
States for Damage done in their Territory to the Person or Property of 
Foreigners. The three subjects selected were among those approved by 
the Government of the United States in its reply to the questionnaires, as 
subjects concerning which “international arrangements . . . would serve 
a useful purpose and would therefore be desirable.” The Government of 
the United States also added that it saw “no insuperable obstacles to the 
concluding of agreements on these general subjects.” 

The Eighth Assembly of the League of Nations decided to set up a small 
committee of five to prepare for the conference of 1929; this preparatory 
committee consists of Professor Basdevant (France), M. Carlos Castro Ruiz 
(Chile), Professor François (Netherlands), Sir Cecil Hurst (Great Britain), 
and M. Pilotti (Italy). The prospeci for a conference in 1929 seems to make 
it desirable that the most thorough scientific preparation possible should be 
made to ensure its success. If it is not the first time in history that a diplo- 
matic conference is to be held for the avowed codification of international 
law, the occasion nevertheless presents an opportunity for disinterested 
scholars to have their work considered in a way which cannot fail to give it 
influence. Inspired by the feeling that independent codperative research by 
American scholars and jurists might greatly contribute to the advancement 
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of sound codification of international law, the Faculty of the Harvard Law 
School invited the coöperation of the most active men working in the field, to 
serve as an advisory committee for the organization of such research. Its 
invitation was accepted by the following: Mr. Chandler P. Anderson, 
Washington; Prof. Joseph W. Bingham, Stanford University; Prof. Edwin 
M. Borchard, Yale Law School; Prof. Philip Marshall Brown, Princeton 
University; Dean Charles K. Burdick, Cornell College of Law; Judge Benja- 
min N. Cardozo, New York; Prof. J. P. Chamberlain, Columbia University; 
Mr. Frederic R. Coudert, New York; Mr. William C. Dennis, Washington; 
Prof. Edwin D. Dickinson, University of Michigan Law School; Prof. 
Charles G. Fenwick, Bryn Mawr College; Mr. George A. Finch, Washington; 
Mr. Richard W. Ficurnoy, Washington; Mr. Raymond B. Fosdick, New 
York; Prof. James W. Garner, University of Illinois; Mr. Green H. Hack- 
worth, Washington; Judge Learned Hand, New York; Prof. Amos S. Hershey, 
University of Indiana; Mr. Frank E. Hinckley, University of California; 
Mr. Charles E. Hughes, New York; Prof. Charles Cheney Hyde, Colum- 
bia University; Mr. Arthur K. Kuhn, New York; Dr. William Draper Lewis, 
Philadelphia; Mr. David Hunter Miller, New York; Mr. Roland S. Morris, 
University of Pennsylvania; Prof. Pitman B. Potter, University of Wiscon- 
sin; Prof. Jesse S. Reeves, University of Michigan; Mr. Elihu Root, New 
York; Dr. James Brown Scott, Washington; Prof. Ellery C. Stowell, Ameri- 
can University; Mr. George W. Wickersham, New York; Prof. George 
Grafton Wilson, Harvard University; Mr. Lester H. Woolsey, Washington; 
and Prof. Quincy Wright, University of Chicago. . 

The necessary funds having been appropriated by the Commonwealth 
Fund, a first meeting of the Advisory Committee was held in Cam- 
>ridge on January 7, 1928. Dean Roscoe Pound opened the meeting and 
made an introductory statement. Mr. George W. Wickersham was elected 
ohairman of the committee, and an executive committee was created, com- 
sosed of Joseph H. Beale, Manley O. Hudson, Charles Cheney Hyde, Eldon 
R. James, Francis B. Sayre, James Browr Scott, and George W. Wicker- 
sham. It was decided that the research should be undertaken along the gen- 
eral lines followed by the Institut de Droit International and the American 
Zaw Institute, with a director of research, with a reporter for each of the'sub- 
jects to be considered by the 1929 conference, and with advisers to assist each 
of the reporters. Mr. Manley O. Hudson was chosen to be the director of re- 
zearch, and the reporters were named as follows: on Nationality, Mr. Richard 
W. Flournoy of Washington; on Territorial Waters, Prof. George Grafton 
Wilson of Harvard University; and on Responsibility of States for. Damage 
done in their Territory to the Person or Proverty of Foreigners, Prof. Edwin 
M. Borchard of Yale University. It is hoped that the reports can be largely 
completed in 1928, so that they may be availeble in advance of the assem- 
bling of the conference now in prospect. 

Mantey O. Hopson. 


CURRENT NOTES 


Annual Meeting of the American Society of International Law. The 
Twenty-second meeting of the American Society of International Law will 
be held in Washington on Thursday, Friday and Saturday, April 26th, 27th 
and 28th next, the formal opening to take place on Thursday evening with 
the presidential address of the Honorable Charles Evans Hughes, and the 
meeting to close on Saturday evening with a dinner at the New Willard Hotel. 
The Committee on Program has selected as topics for discussion the three 
subjects which have been found to be “ripe for codification” by the Com- 
mittee of Experts of the League of Nations for the Progressive Codification 
of International Law, namely, Nationality, Territorial Waters, and Respon- 
sibility of States for Damage Done in Their Territory to the Person or 
Property of Foreigners. As will be noted elsewhere in these columns, a 
general conference of the nations is planned to meet at The Hague in 1929 to 
consider the codification of these same subjects. 

‘A Third Conference of Teachers of International Law will be held in Wash- 
ington the first part of the same week of the annual meeting of the American 
Society of International Law. The Teachers Conference will be convened 
on Wednesday afternoon, April 25th, and will end on the afternoon of 
Thursday, the 26th. Invitations to this Conference are now being prepared, 
and will shortly be issued. 

Carnegie Fellowships in International Law. The Division of International 
Law of the Carnegie Endowment for International Peace announces the 
continuation of its Fellowships in International Law for the academic year 
1928-1929. In general, applicants must have a knowledge of the elements 
of international law, and a good knowledge of history, and it is desirable that 
at least two modern languages be furnished. Two classes of Fellowships 
will be awarded, Teachers’ Fellowships, which carry a stipend of $1,500, and 
Students’ Fellowships, which carry a stipend of $1,000. Study abroad is 
permitted, and a traveling allowance of $300 is available for a limited num- 
ber of Teachers’ Fellowships. An applicant who wishes to study abroad 
must be able to read and write the language of the foreign country in which 
he elects to study. Applications must be received before March Ist. 
Blanks and other information may be obtained from the Committee on 
International Law Fellowships, 2 Jeckson Place, Washington, D. C. 

Naturalization Certificates Final. Sometimes a per curiam decision of the 
Supreme Court of the United States is of the highest value. This is espe- 
cially true of a recent case in which in six lines the court denied a petition for 
a writ of certiorari to the Circuit Court of Appeals in the case of the United 
States v. Sakharam Ganesh Pandit: The meaning of this to the initiated 
is that naturalization having been given to a Hindu, and his right to natural- 
ization having been affirmed by the District Court of the United States, it 
would be sustained on appeal to the District Court of Appeals and, on appeal 

1 Preliminary print of Vol. 273 U. S. Number 4, p. 759. 
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zo the Supreme Court of the United States, affirmed as res judicata. The 
Court of Appeals affirmed, on November 1, 1926, in a careful opinion, after 
examining the authorities, the judgment of ‘the District Court.2 The Court 
of Appeals held that: ` 
It is thus conclusively established by the Supreme Court that a 
judgment granting a certificate of naturalization is a final judgment. . 
By the same token the judgment granting naturalization to the de- 
fendant, the right to citizenship having been distinctly put in issue, the 
United States appearing and contesting, and the issue directly deter- 
mined by a court of competent jurisdiction, not having been modified 
or reversed, cannot now be disputed. 


The decision in this case applies to a Hindu. The judgment of the Circuit 
Court of Appeals and the Supreme Court of the United States was in the 
case of a Hindu. It applies, of course, to all other persons naturalized under 
ike circumstances, affirming their right to citizenship of the United States. 

International Maritime Committee. The Amsterdam Conference of 1927 
ef the International Maritime Committee. was mainly concerned with the 
compulsory insurance of passengers in order that there might be, rather than 
the varied national systems now prevailing, a reasonably uniform interna- 
tional system of insurance affording protection to passengers during sea 
transport. Attention was also given to plans for letters of indemnity which 
would enhance the credit of shipping documents, but no satisfactory agree- 
rent was reached. The matter of compulsory insurance has been before the’ 
committee for several years and will receive further consideration. Letters 
af indemnity will also be further considered. > The wish was expressed that 

sates embody in law as soon as possible the resolutions of the Brussels Con- 
ference, which are already before several of the national legislatures. 


2The United States Daily, Tuesday, November 16, 1926, p. 10. 


CHRONICLE OF INTERNATIONAL EVENTS 


For tae Perron August 16—November 15, 1927. 
(With references to earlier events not previously noted.) 


WITH REFERENCES 


Abbreviations: B. F. I. 7., Bulletin de l'Institut Intermédiaire International. B.I. N., 
Bulletin of international news; Clunet, Journal du droit international; Cmd., Great Britain, 
Parliamentary papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New 
York Times); E. E. P. S., European Economic and Political Survey; Europe, L'Europe 
Nouvelle; F. P. A. I. 8., Foreign Policy Association Information Service; G. B. Treaty 
Series, Great Britain, Treaty Series; I. L. O. B., International Labor Office Bulletin; J. O., 
Journal Official (France); L. N. M. S., League of Nations, Monthly Summary; L, N. O. J., 
League of Nations, Official Journal; L. N. Q. B., League of Nations, Quarterly Bulletin; 
L. N. T. 8., League of Nations, Treaty Series; P. A. U., Pan American Union Bulletin; 
Press notice, U. S. State Dept. press notice; R. D. I. (Paris), Revue de Droit International, 
(Paris); R. D. I. (Geneva), Revue de Droit International (Geneva); R. G. D. I. P., Revue 
Générale de Droit International Public; R. D. J. P., Revue de Droit International Privé; 
R. J.I. L. A., Revue Juridique International de la Locomotion Aérienne; R. R., American 
Review of Reviews; U. S. C. R., U. S. Commerce reports. 


March, 1927 

20 Ausrria—Sweven, Exchanged ratifications of treaty of conciliation and arbitra- 
tion, signed May 28, 1926. Text: R. Œ. D. I. P., Sept—Oct., 1927, p. 664. 

23 Porann—Sweren. Exchanged ratifications of treaty of conciliation and arbitration, 
signed Nov. 3, 1925. Text: R. G. D. I. P., Sept.—Oct., 1927, p. 668. 

April, 1927 

5 Huneary—Irary. Signed treaty of friendship. Text: R. D. I. (Paris), April- 

June, 1927, p. 515. 

10 ArauanistaN—Russta. Neutrality and mutual non-aggression pact, signed Aug. 
31, 1926, was ratified. Soviet Union R., June, 1927, p. 100. 

24 Great Brrraiv—Spain. Commercial convention granting most-favored-nation 
treatment to products of British India entering ports of Spain and those of Spain 
entering ports of British India, care into force. U.S.C. R., Oct. 24, 1927, p. 24 

May, 1927 

26-31 INTERNATIONAL FEDERATION or Lyaaur or Nations Societies. Held congress at 
Berlin. R. D. I. (Paris), Apr.—June, 1927, p. 603. 

28 Cuire—Sprain. Signed arbitration treaty to last ten years. Esprit Int., Oct., 1927, 
p. 534. 

30 to’June2 Wireress TeLeGRAPH Conaress. Second international juridical conference 
held at Geneva. Resolutions. R. D. I. (Paris), Apr—June, 1927, p. 591. 

June, 1927 

6 Harmi—Franes. Exchanged ratifications of contmercial agreement signed July 29, 

1926, which is to continue in operation until July 29, 1929. P. A. U., Dec., 1927, 
p. 1251. : 

10 INTERNATIONAL DIPLOMATIC Acapemy. Li’ Academie Diplomatique Internationale 
was organized in Paris. Temps, June 16, 1927, p. 5. (Its Séances et travaux, 
1927.) Appointed a committee to study plans for codification of international law. 
Temps, Nov. 10, 1927, p. 4. - 
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2&-80 Greece—Srain. Provisional commercial convention arranged by exchange of notes. 
U.S.C. R., Oct. 10, 1927, p. 119. 

26 France—Siam. Exchanged ratifications of convention signed at Bangkok, Aug. 25,' 
1926, concerning reports of Siam and French Indo-China. Text: J. O., Sept. 24, 
1927, p. 10006. 

3C to Sept. 21 Franco-Russtan Desr. Notes exchanged between Soviet and French 
delegations at the Franco-Soviet conferenze, including Soviet proposals regarding 
debts of former Russian Government. Texts: E. E. P. 8., Sept. 30, 1927.. 


July, 1927 
I Sra— Turker. Temporary commercial treaty extended for six months. 
U.S.C. R., Oct. 3, 1927, p. 55. 


£ BreLerom—PorruGaL. Signed treaty of conciliation and arbitration. Paix par le 
droit, Aug—Sept., 1927, p. 303. 


14-19 Bre.arom—Germany. Exchanged notes concerning obligations of Germany respect- 
ing disarmament. Text: R. G. D. I. P., Sept-Oct., 1927, p. 649. 


1&-23 Pan American Lagor Coneruss. Fifth congress held in Washington. U. S. 
Monthly Labor R., Sept., 1927, p. 90. 


2 Brazo-—Perv. Exchanged ratifications cf compulsory arbitration convention, 
signed at Rio de Janeiro on July 11,1918. P.A. U., Nov., 1927, p. 1141. 


2€ Austria—Latvia. Exchanged ratifications of most-favored-nation commercial 
treaty, signed Aug. 9, 1924. U.S.C. R., Oct. 3, 1927, p. 55. 


2€ GREAT Brirain—Hunaary. Exchanged ratifications of most-favored-nation 
commercial treaty, signed July 23,1926. U.S.C. R., Oct. 3, 1927, p. 55. 


31 CzECHOSLOVAKIA—FINLAND. Most-favored-nation commercial treaty signed Mar. 
2, 1927, came into force. U.S.C. R., Sept. 26, 1927, p. 827. 
August, 1927 
1-5 INTERNATIONAL Maritime Commirres. Held 16th conference at Amsterdam for 
consideration of compulsory insurance of passengers, letters of guaranty, etc. 
B.I.1.1., Oct., 1927, p.289. R. D.I. P., 1927, p. 632. 


1 POSTAL TRANSFER Orrice. Opened in Panama City, in accordance with Pan Ameri- 
can-Postal Convention signed in Mexico City, July, 1926. Service of this office, 
which will receive and forward to its place of destination the mail of parties signa- 
tory to the convention, has been accepted by Argentine, Chile, Ecuador, Cuba, 
Guatemala, Salvador and Colombia. P. A. U., Oct., 1927, p. 1040. 


4 Spain—SwitzeRLanp. By a reciprocal declaration, Switzerland was granted most- 
favored-nation treatment in Morocco. U.S. C. R., Nov. 14, 1927, p. 439. 


1C NATIONALITY IN Francs. Law of Aug. 10. 1927, promulgated in France. Text: 
B. I.I. I., Oct., 1927, p. 418. Clunet, July-Oct., 1927, p. 1213. J. O., Aug. 14, 
1927, p. 8697. 


1€ Trape Marx Orrics. In accordance with Art. IX of Trade-mark convention of 
April 28, 1923, the President of Brazil issued decree establishing Inter-American 
Office of Patents and Trade-marks in Rio de Janeiro, the convention having been 
ratified by six of the 18 signatory nations. P. A. U., Dec., 1927, p. 1251. D.O. 
(Brazil), Aug. 18, 1927. 

17 France—Gurmany. Most-favored-nation commercial treaty initialed at Paris. 
Times, Aug. 18, 1927, p.9. N.Y. Times, Aug. 18, 1927, p. 6. E. E. P. S., Aug. 31, 
1927. Came into force on Sept. 6. Text: J. O., Aug. 31, 1927, p. 9203. Europe, 
Sept. 17, 1927, p. 1231. 
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22-25 Evropgan Minorities. Conaress. Third congress held at Geneva. Pais par 
. le droit, ‘Oct., 1927, p. 368. 

22 ‘Wise baer Conon in Hunaary. After considering report of Interallied Commis- 
sion of Control on fulfillment by Hungary of military clauses of Treaty of Trianon, 
the Conference of Ambassadors notified Council of League of Nations and Hun- 
garian Government of its decisicn to bring work of commission to a close. Times, 

` (London), Aug. 23, 1927, p. 9. 

24 to Sept.2. INSTITUTE or INTERNATIONAL Law. Held 35th session at Lausanne, under 
presidency of Dr. James Brown Scott. R. D.I. (Geneva), July—Sept., 1927, pp. 220 
and 230. Esprit, Oct., 1927, p. 543. N. Y. Times, Sept. 20, 1927, p. 18. ; 

24-29 Press EXPERTS CONFERENCE. Conference of Press Experts, convened by Council of 
League of Nations, met at Geneva, attended by representatives of 38 countries. 
Final resolutions: L. N. M. S., Sept. 15, 1927, p. 252. U.S. Daily, Aug. 30, 1927, 
p.2. Times (London), Aug. 3C, 1927, p. 9. 

(25-30: INTERPARLIAMENTARY Union. Held 24th conference in Paris to discuss Rhineland 

- occupation, reduction of armaments, tariff walls, codification of international law, 
ete. Times (London), Aug. 26-31, 1927, p. 9. Interparliameniary bulletin, July- 
Aug., 1927, p. 132. Resolutions: Circular to Groups, no. 12 (1927). 

26 Huneary—Tourkey. Exchanged ratifications of most-favored-nation commercial 
treaty, signed Dec. 20, 1926. U.S.C. R., Dec. 5, 1927, p. 631. 

29 BeLerum—TuRKEY. Signed commercial treaty at Angora. Temps, Aug. 30, 1927, 
p. 1. f 

29 France—Untrep Srares, Signed agreement for acquisition of sites for monuments 
which the American Battle Monuments Commission is to erect in France. U.S. 
Treaty Series, no. 757. 

30° FRANCE—JAPAN. Signed protoccl at Paris concerning economic reports between 
Indo-China and Japan. Text: J. O., Sept. 18; 1927, p. 9879. 

30 Norwar—Pozanp. Exchanged ratifications of most-favored-nation commercial 

f treaty, signed Dec. 22, 1926. U: S.C, R., Oct. 17, 1927, p. 182. 

831 Borra —Germany. Exchanged ratifications of most-favored-nation commercial 
treaty of Mar. 12, 1924. U.S.C. R, Nov. 14, 1927, p. 439. 

September, 1927 

1 Arr Mart Conrerence, Opened at The Hague, under auspices of Universal Postal 
Union, with 35 countries represented. Various regulations were passed, which 
will go into effect Jan. 1, 1928. 8.7. N., Sept. 17, 1927, p. 23. 

Sept. 1-28 Leacus or Nations Councin. Held 46th session, Sept. 1-15 and 47th session 
Sept. 17-28. Considered Rumanian-Hungarian controversy over rights of Hun- 
garian property owners in terr-torie3 transferred under Treaty of Trianon from 
Hungary to -Rumania, and competence of Rumanian-Hungarian Arbitral 
Tribunal to decide it; work of Preparatory Commission for Disarmament Con- 
ference; appointment of five jurists for first conference on codification of inter- 
national law to be held at The Hague in 1929. L. N. O. J., Oct., 1927. On 
Sept. 15, the eighth Assembly elected Cuba, Finland and Canada to serve on 
Council for three years, the retiring members being Belgium, Salvador and Czecho- 
slovakia. L. N. M. S., Oct. 15, 1927, p. 277. 


lioNov.5 German Reparations. Fourth year of Dawes plan began on Sept. 1. Sum- 
mary of Agent-General’s report: Times (London), Sept. 2, 1927, p. 11. S. Parker 
Gilbert, Agent General of Reparations, addressed warning to German Government 

.- on Oct. 20 against its mounting expenses, as a menace to the equilibrium of the 
budget. Text: Times (London), Nov. 7, 1927, p. 8. Economie policy defended 
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in Finance Minister Kohler’s reply of Nov. 5. Summary: Times (London), Nov. 
7, 1927. Cur. Hist., Dec., 1927, 27: 481. Text: E. E. P. S., Nov. 15, 1927. 


2 Grnmany—Iraty. Signed treaty at Rome to regulate certain questions concerning 
Arts. 296 and 297 of Versailles Treaty. Temps, Sept. 4, 1927, p. 1. 


3 Beuetum—France. Exchanged ratifications of additional agreement to arrange- 
ment of Oct. 9, 1919, for reparation of war damages, signed Dec. 14, 1923. Text: 
J. O., Sept. 27, 1927, p. 10086. 


5-27 Leacue or Nations Assemsiy. At eighth ordinary session, all member states 
were represented except Argentina, Bolivia, Brazil, Honduras, Peru and Spain. 
Principal results: Declaration on aggressive war as an international crime; con- 
tinuation of work in connection with arbitration, security and reduction of arma- 
ments; arrangement for convocation by League of first conference for the codifica- 
tion of international law in 1929; creation of new advisory economic committee; 
coöperation in financial reform of Greece and Bulgaria; opening of a convention for 
execution of foreign arbitral awards; creation of a League educational information 
center. Resolutions: L. N. M. S., Oct. 15, 1927. Jour. of Eighth Assembly, 
Sept. 5-27, 1927. 


6-Nov. 16 France—Unirep Srares. New French tariff act came into force on Sept. 6, 
creating a new situation for American gcods. On Sept. 12, American Embassy 
delivered draft of proposed commercial treaty to French Foreign Office, and ex- 
change of notes of Sept. 14, 19, and 30 took place. U. S. Daily, Oct. 4, 1927. 
N.Y. Times, Oct. 4, 1927, p. 18. New notes exchanged Oct. 10, 15 and 22 and 
Nov. 2 and 7, On Nov. 16, cablegram received in Department of Commerce to 
effect that French discriminatory tariff against imports of certain goods of the 
United States, will be removed by the French Government on Nov. 21. Text: 
U.S. Daily, Nov. 17,1927, p.1. U.S.C. R., Nov. 28, 1927, p. 568. 


7 to Oct. 18 PERMANENT Court or INTERNATIONAL Justice. On Sept. 7 the court 
amended Art. 71 of its rules concerning advisory opinions, and on same day gave its 
judgment in favor of Turkey in dispute between France and Turkey in the Lotus 
case, holding that Turkey’s action was nat contrary to principles of international 
law. L. N. M.S., Oct. 15, 1927, p. 266. Judgments of the Court, Ser. A, no. 10 
Clunet, July—Oct., 1927, p. 1003. On Oct. 10, the court gave its judgment in 
Mavrommatis concessions (readaptation) case, recognizing as well funded the 
plea to jurisdiction of the court made by British Government, and consequently 
ruled that it had no jurisdiction to entertain, upon its merits, suit brought by 
Greece against Great Britain in her capacity as mandatory for Palestine. From 
Oct. 6-13, the court held series of thirteen public sittings on jurisdiction of Euro- 
pean Commission of the Danube submitted by the Council for an advisory 
opinion. On Oct. 11 the president of the court was asked to give assent to a 
clause inserted in a conciliation convention between Sweden and Colombia on 
Sept. 13, 1927, regarding choice of commissioners. On Oct. 18, German Govern- 
ment filed application asking court for authoritative interpretation of meaning 
and scope of its Judgments nos. 7 and 8 relating to taking over by Polish Govern- 
ment of nitrate factory at Chorzow. D.N.M.S., Nov. 15, 1927. 


8 GREAT Brirars—Sparn. Exchanged notes concerning proof marks on firearms. 
U. S. C. R., Nov. 14, 1927, p. 439. 

9 BuLGARIA—GREECE, Signed railway agreement. B. I. N., Sept. 17, 1927, p. 11. 

10 Bexctum—Porruesn. Signed convention respecting frontier and other matters in 
connection with the Belgian Congo and Angola. Times (London), Sept. 12, 
1927, p. 11. 
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15 GuatemaLa—Itaty. Most-favored-nation commercial treaty signed at Guatemala 
City. U.S.C. R., Dee. 12, 1927, p- 698. 


17 Great Brirain—Hayaz-Nesp. Ratifications exchanged at Jeddah on Sept. 17 of 
, treaty of friendship, signed May 20 on behalf of Great Britain and on behalf of the 
Hejaz and of Nejd. Notes exchanged May 19-21 relating to Hejaz-Transjordan 
frontier and slavery. Text: G. B. Treaty Series, no. 25, 1927. Cmd. 2951. 
E. E. P. S., Sept. 30, 1927, p. 49. 


18 German War Gurur. President Hindenburg, in speech at dedication of memorial of 
Battle of Tannenberg, repudiated German responsibility for the war. Text in 
part: Times (London), Sept. 19, 1927, p. 12. 


23 Irag Bounpary Commission. Met at Mosul on March 19, 1926, and signed reports 
on delimitation of boundary between Turkey and Iraq on Sept. 23, 1927. Times 
(London), Nov. 18, 1927, p. 15. 


23 Russta—Unirep Srates. Statement issued by Department of State that relations 
as outlined in Secretary Hughes’ statement of Dec. 18, 1923, remain unchanged. 
U. S. Daily, Sept. 24, 1927, p. 1. 


30 to Oct. 4 RADIOTELEGRAPH CONFERENCE. Convention opened on Oct. 4, with official 
representatives of practically all nations of the world employing radio communica- 
tion. Herbert Hoover elected president. U.S. Daily, Oct. 5, 1927, Exchange 
of notes between France and ‘the United States outlining subjects to be discussed, 
made public by Department of State. U.S. Daily, Sept. 30, and Oct. 1, 1927. 
Outline of program: U. S. Daily, Ozt. 8, 1927, p. 1. 


October, 1927 
1-9 France—Roussta. Exchanged notes relative to recall of Rakovsky, Soviet am- 
bassador to France. Summary: Times (London), Oct. 10, 1927, p. 14. Texts: 
E. E. P. 8., Ost. 15, 1927, p. 81. Europe, Oct. 8, 1927, p. 1351. 


1 Great Brarrain—Unrrep Staras. Checks totaling about $250,000 were exchanged 
at State Department in settlement of awards renderéd on behalf of American and 
British claimaints by the arbitral tribunal established under convention of Aug. 18, 
1910. U.S. Daily, Oct. 3, 1927, p.3. Press notice, Oct. 1, 1927. 


1 Prrsisa—Rvussta. Signed five agreements in Moscow. (1) Pact of guarantee and 
neutrality. Text: Europe, Oct. 29, 1927, p. 1457. (2) Agreement concerning 
fisheries in Caspian Sea. (3) Customs convention based on principle of reciprocal 
most-favored-treatment. (4) Exchange of notes concerning port of Pekhlevi. 
(5) Exchange of notes regarding trade relations. ŒE. E. P.S., Oct. 15, 1927, p. 67. 


Grrmany—Sersia, Commercial treaty signed. U.S.C. R., Oct. 17, 1927, p. 182. 


8 Drenmars—Gremany. Arrangement made by exchange of notes for reduction of 
customs duties on certain Denish products. U.S.C. R., Nov. 28, 1927, p. 568, 


8  Rvussia—Swepen. Commercial treaty and final protocol signed. Text: E. E. P. S., 
Nov. 15, 1927, p. 162. 


10-24 CONSULAR PROCEDURE. Pan American Conference on Simplification of Consular 
Procedure opened in Washington on Oct. 10 and closed Oct. 24, after adopting 18 . 
resolutions signed by delegates from 21 republics of North, Central and South 
America. U.S. Daily, Oct. 11, 24-25, 1927. 


_ 10-13 Counterrerr Currency. Joint committee appointed by the League Council to 
study problems of eradicating offence of counterfeiting currency, examined draft 
convention drawn up at its first session. Summary of convention: L. N. M. 8., 

Nov. 15, 1927. 
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11 . CZECHOSLOVAKIA — TURKEY. . Provisional thost-favored-nation agreement, con- 
cluded April 11, 1926, expired on Oct. ir but was renewed for six months. 
U. S. C. R., Dec. 5, 1927, p. 631. 

12 CzEcHOsSLOVAKIA—PoLAND. Delimitation Commission closed its work with the 
signing of agreements fixing the frontier. B.I. N., Oct. 29, 1927, p. 12. 

12 Mexico—Unitxp Srarms. Exchanged ratifications of convention signed at Wash- 
ington on Aug. 16, 1927, extending the duration of the General Claims Commission 
for two years. Text: U.S. Treaty Series, no. 758. 

12 Pan American Sanitary Conrerencs. Eighth Conference opened in Lima. 
P. A. U., Nov., 1927, p. 1157. 

12-31 TARIFF NOMENCLATURE. Committee of experts of the League drew up preliminary 
draft. Summary: L. N. M. 8., Nev. 15, 1927. . 

14 AËRIAL NAVIGATION TREATY. Governing Board of Pan American Union approved 
convention drawn up May, 1927, ky Pan American Aviation Congress. Text of 
convention and text of statement oi Pan American Union: U. S. Daily, May 5-9 
and Oct. 15, 1927. 

17 to Nov. ? TRADE RESTRICTIONS CONFERENCE. Diplomatic conference on import and 


export restrictions and prohibitions opened at Geneva on Oct. 17, with 34 states | ` 


participating. Adopted convention, protocol and final act on Nov. 7. Times 
_ (London), Oct. 18 and Nov. 8, 1927, pp. 15 and 18. N. Y. Times, Nov. 8, 1927, 
p. 3. L.N.M. 8S., Nov. 15, 1927. Text of convention: Europe, Nov. 26, 1927, 
p. 1579, 1582. 
2E France—Paraguay. Agreement concerning military service signed at Asuncion on 
Aug. 80, 1927, promulgated in France. Text: J. O., Nov. 23, 1927, p. 11930. 
27- Brtcrom—France. Exchanged ratifications of convention respecting conditions of 
‘residence and business, signed Oct. 5, 1927. Text: J. O., Nov. 9, 1927, p. 11270. 
November, 1927 . ; 
2  Greece—Surpra. Commercial treaty signed in Athens. B. I. N., Nov. 12, 1927, 
p. 15. 


ow 


AFGHANISTAN—TuRKEY. Signed tresty of amity. B.I. N., Nov. 12, 1927, p. 21. 
3 Cupa—Spain. Commercial treaty of July 15, 1927, came into force. B. I. N., 


Nov. 12, 1927, p. 12. 
5  ‘Larvra—Russta. Trade agreement of June 2, 1927, came into force. U.S.C. R., 
"Nov. 14, 1927, p. 439. 
5 Mosur Orn. Announced that five leading American companies will acquire 25 per 
cent interest in Turkish Petroleum Company, which is to exploit oil resources of 
Mosul region of Iraq. N.Y. Times, Nov. 5, 1927,p.1. Fv P. A.N. B. Nov. 11, 
1927. 
6 AFGHANISTAN—POLAND. Signed treaty of friendship at Warsaw. B.I.N., Nov. 12, 
1927, p. 19. 
7 Spain—Unitep States. By exchange of notes present most-favored-nation treat- 
— ment of products of either nation is zontinued indefinitely. U.S.C. R., Nov. 21, 
1927, p. 505. ° 
8 ` Larvia—Russta. Signed arbitration agreement providing that all commercial and 
civil disputes may be settled by a court of arbitration. U.S. Daily, Nov. 9, 1927, 
p.9. 
Il France—Surpra. Signed treaty of f friendship and coöperation. N. Y. Times, 
Nov. 12, 1927, p. 3. ae Nov. 12, 1927, p. 1494. Times (London), Nov. 12, 
1927, p. 13. 
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INTERNATIONAL CONVENTIONS 


AERONAUTICAL AGREEMENT. Paris, Mar. 31, 1927. 
Signatures: Great Britain, France, Italy, Japan, Bulgaria. L.N. M. 8., Oct. 15, 1927, p. 
275. 
ARBITRATION Ciauses. Protocol. Geneva, Sept. 24, 1923. 
Signature: Danzig. Aug. 5, 1927. L.N. O.J., Sept., 1927, p. 1041. 
Ratification: Norway. L.N. M.K., Oct. 15, 1927, p. 275. 


CunTRaL American Forzren Poricy. San Salvador, May 25, 1927. 
~“ Ratification: Salvador. July 18, 1927. P. A. U., Nov., 1927, p. 1141. 


Customs Formauiries. Geneva, Nov. 3, 1926. 
Ratification: Luxemburg. June 10, 1927. L.N.O.J., ies 1927, p. 964. 


GERMAN Prace Treaty. Versailles, June 28, 1919. 
Amendments to Art. 393. Geneva, Nov. 2, 1922. 
Ratification: Greece. June 8, 1927. L. N.O. J., Aug., 1927, p. 964. 


. INSPECTION or EMIGRANTS. Geneva, June 5, 1926. 
Ratification: Netherlands. June 30, 1927. I. L. 0O. M.S., Sept., 1927. 


Lracur or Nations Covenant. Protocol of Amendments. 
Geneva, Oct. 5, 1921. 
Signature: Chile (Art. 4, Council; Art. 6, Secretariat: Art. 12, 13, 15, Arbitration and 
Judicial Settlement) L.N. M. S., Oct. 15, 1927, p. 276. 


Maritime Ports.. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification: Sweden. L.N.M.S., Oct. 15, 1927, p. 276. 


MEASUREMENT OF VessELs. Paris, Nov. 27, 1925. 
Ratifications: 
Austria. July 4, 1927. 
Belgium, Bulgaria, France, Germany, Netherlands, Switzerland. July 2, 1927. 
Great Britain and Northern Ireland. June 14, 1927. 
Spain. July 11, 1927. L.N.O.J., Aug., 1927, p. 963. 


NAVIGABLE WATERWAYS AND Protocov. Barcelona, April 20, 1921. 
Ratification: Sweden. L.N. M.S., Oct. 15, 1927, p. 276. 


Osscens Pusiications. Geneva, Sept. 12, 1923. 
Ratifications: 
Luxemburg. Aug. 10, 1927. L. N.O. J., Sept., 1927, p. 1041. 
Netherlands (including Dutch East Indies, "Surinam and Curaçao), L. N. M. S., Oct. 15, 
1927, p. 276. 
Portugal. L.N. M. S., Nov. 15, 1927. 


Orrum ConvENTION. Geneva, Feb. 19, 1925. 
Ratifications: 
France. July 2, 1927. 
Poland and Danzig. June 16, 1927. ZL. N.O.J., Aug., 1927, p. 963. 


PERMANENT COURT OF INTERNATIONAL Justice. Optional Clause. Geneva, Dec. 16, 1920. 
Signature: Germany. Sept. 23, 1927. L. N. M. S., Oct. 15, 1927, p. 270. Jour. of 
Eighth Assembly, Sept. 24, 1927, p. 295. 


PostaL CONVENTION AND Prorocon. Mexico, Nov. 9, 1927. 
Ratification: Salvador. Aug. 15,1927. P. A. U., Dec., 1927, p. 1252. 


Raruways Riterme. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification: Sweden. L. N. M. S., Oct. 15, 1927, p. 276. 
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Ruonier Unton. Geneva, July 12, 1927. 
Signatures and text: : 
Germany, Belgium, Bulgaria, Colombia, Cuba, Danzig, Ecuador, Spain, Guatemala, 
Italy, Monaco, Poland, Uruguay. L. N.O. J., Aug., 1927, p. 997. 


SLAVERY Convention. Geneva, Sept. 25, 1927. 
Adhesions: : 
Haiti and Nicaragua. L.N. M. S., Oct. 15 and Nov. 15, 1927. 
Ratifications: é 
Austria. Aug. 19,1927. L. N.O.J., Sept., 1927, p. 1041. 
Great Britain, India and Dominions (except Canada and Irish Free State), June 18, 
1927. 
Latvia, July 9, 1927. Z.N.O.J., Aug., 1927, p. 963. 
Norway and Spain. L.N. M. S., Oct. 15, 1927, p. 275. 
Portugal. L.N. M. S., Nov. 15, 1927. 
Trarric RecuLaTon. Paris, April 24, 1926. 
Ratification: Tunis. July 28, 1927. J.O., Nov. 5, 1927. p. 11270. 
Wine Burnav. Paris, Nov. 29, 1924. 
Ratifications deposited: 
France. June 21, 1927. 
Spain. Dec. 31, 1926. 
Portugal. July 29, 1927. 
Tunis. May 12, 1927. 
Hungary. Oct. 29,1927. J.O., Nov. 9, 1927, p. 11382. 
WORKMEN’S COMPENSATION FOR Accipents. Geneva, June 10, 1925. 
Ratification: Netherlands. June 30, 1927. I. L.O. M. S., Sept., 1927. 
‘Worxmen’s COMPENSATION ror Accipents (Equality of Treatment) Geneva, June 5, 1925. 
Ratification: Netherlands. June 30, 1927. J. L. O. M. S., Sept., 1927. 


M. Arice MATTHEWS. 


+ 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


SUPREME COURT OF THE UNITED STATES 


LUTHER WEEDIN, Commissioner of Immigration at Seattle, v. Cary Bow 
June 6, 1927 


Citizenship of children born outside the United States whose fathers were citizens of the 
United States; “but the rights of citizenship shall not descend to the children whose fathers 
never resided in the United States” (R. S. 1993) construed. 

“The expression ‘the rights of citizenship shall descend’ can not refer to the time of the 
death of the father, because that is hardly the time when they do descend. ‘The phrase is 
borrowed from the law of property. The descent of property comes only after the death of 
the ancestor. The transmission of right of citizenship is not at the death of the ancestor but 
at the birth of the child, and it seems to us more natural to infer that the conditions of the 
descent contained in the limiting proviso, so far as the father is concerned, must be perfected 
and have been performed at that time.” 

Mr. Chief Justice Tarr delivered the opinion of the court. 

This is a writ of certiorari to review a judgment of the United States Cir- 
cuit Court of Appeals for the Ninth Circuit affirming an order of the District 
Court for the Western District of Washington allowing a writ of habeas 
corpus for Chin Bow, a Chinese boy ten years of age, and granting him a dis- 
charge. The petition for certiorari was filed October 29, 1925, and granted 
December 7, 1925, 269 U. S. 550, under section 240 (a) of the Judicial Code 
as amended by the Act of February 18, 1925, c. 229, 43 Stat. 936. 

Chin Bow applied fof admission to the United States at Seattle. The 
board of special inquiry of the Immigration Bureau at that place denied him 
admission on the ground that though his father is a citizen, he is not a citizen, 
because at the time of his birth in China his father had never resided in the 
United States. Chin Bow was born March 29, 1914, in China. His father, 
Chin Dun, was also born in China on March 8, 1894, and had never been in 
this country until July 18, 1922. Chin Dun was the son of Chin Tong, the 
respondent’s grandfather. Chin Tong is forty-nine years old and was born 
in the United States. 

The Secretary of Labor affirmed the decision of the Board of Inquiry, and 
the deportation of the respondent was ordered. He secured a writ of 
habeas corpus from the District Court. Upon a hearing, an order discharg- 
ing him was entered without an opinion. On appeal by the United States, 
the Circuit Court of Appeals affirmed the judgment of the District Court, 7 
Fed. (2nd), 369, holding him to be a citizen under the provisions of Section 
1998 of the Revised Statutes, which is as follows: 

All children heretofore born or hereafter born out of the limits and 
jurisdiction of the United States, whose fathers were or may be at the 
time of their birth citizens thereof, are declared to be citizens of the 
United States; but the rights of citizenship shall not descend to children 
whose fathers’ never resided in the United States. 
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The rights of Chin Bow are determined by the construction of this section. 
The Secretary of Labor, April 27, 1916, asked the opinion of Attorney Gen- 
=ral Gregory whether a rule of the Chinese regulations of his Department, ' 
~vhich denied citizenship to foreign-born children of American Chinese, was a 
~alid one. He advised that it was not, because Section 1998 applied to all 
thildren and therefore included Chinese children as well. The second ques- 
ticn was whether foreign-born children of American-born Chinese fathers 
vere entitled to enter the United States as citizens thereof, when they had 
tontinued to reside for some time in China after reaching their majorities, 
~vithout any affirmative action on their part indicating an intention to remain 
zitizens of the United States, and the Attorney General advised that they 
~vere, in spite of these circumstances, entitled to enter the United States as 
{itizens thereof, 30 Op. A. G. 529. ; 

The United States contends that the proviso of Sec. 1993 “but the rights of 
citizenship shall not descend to children whose fathers never resided in the 
“Jnited States” must be construed to mean that only the children whose 
zazhers have resided in the United States before their birth become citizens 
~rder the section. Itis claimed for the respondent that the residence of the 
zażher at any time in the United States before his death entitles his son when- 
ever born to citizenship. These conflicting claims make the issue to be 
decided. 

The very learned and useful opinion of Mr. Justice Gray speaking for the 
zourt in United States v. Wong Kim Ark, 169 U. S. 649, establishes that at 
zommon law in England and the United States the rule with respect to 
nationality was that of the jus sold, that birth within the limits of the juris- 
diction of the Crown and of the United States, as the successor of the Crown, 
Axed nationality, and that there could be no change in this rule of law except 
dy statute; that by the statute of 7 Anne, (1708) c. 5, sec. 3, extended by the 
statute of 4 George IT, (1731) c. 21, all children born out of the ligeance of the 
~rown of England whose fathers were or should be natural-born subjects of 
she Crown of England, or of Great Britain, at the time of the birth of such 
zhildren respectively were deemed natural-born subjects of that kingdom to . 
al- intents and purposes whatsoever. That statute was extended by the 
atatute of 13 George III, (1778) c. 21, to foreign-born grand-children of 
aatural-born subjects but not to the issue of such grand-children (169 U. S. 
371). De Geer v. Stone, 22 Ch. D. 243, 252; Dicey, Conflict of Laws, 178, 
781, The latter author says (p. 782) that British nationality did not pass by 
descent. or inheritance beyond the second generation. These statutes ap- 
aed to the colonies before the War of Independence. 

` The Act of March 26, 1790, entitled “‘ An Act to establish an uniform Rule 
of Naturalization,” 1 Stat. 103, c. 3, came under discussion in February, 
1790, in the House, but the discussion was chiefly directed to naturalization 
ard not to the status of children of American citizens born abroad. Annals 
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of First Congress, 1109, 1110, ef seg. The only reference is made by Mr. 
Burke (p. 1121) in which he says: 


The case of the children of American parents born abroad ought to be 
provided for, as was done in the case of English parents in the 12th year 
of William III. There are several other cases that ought to be likewise 
attended to. . 


Mr. Hartley said (p. 1125) that he had another clause ready to present 
providing for the children of American citizens born out of the United States. 
À select committee of ten was then appointed to which the bill was recom- 
mitted and from which it was reported. But no subsequent reference to the 
provision of the bill which we are now considering appears. The bill as 
passed was as follows: 


An Act to establish an uniform Rule of Naturalization. 

Sec. 1. Beit enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That any alien, 
being a free white person, who shall have resided within the limits and 
under the jurisdiction of the United States for the term of two years, 
may be admitted to become a citizen thereof, on application to any 
common law court of record, in any one of the states wherein he shall 
have resided for the term of one year at least, and making proof to the 
satisfaction of such court, that he is a person of good character, and 
taking the oath or affirmation prescribed by law, to support the constitu- 
tion of the United States, which oath or affirmation such court shall 
administer; and the clerk of such court shall record such application, and 
the proceedings thereon; and thereupon such person shall be considered 
as a citizen of the United States. And the children of such persons so 
naturalized, dwelling within the United States, being under the age of 
twenty-one years at the time of such naturalization, shall also be con- 
sidered as citizens of the United States. And the children of citizens of 
the United States, that may be born beyond sea, or out of the limits 
of the ‘United States, shall be considered as natural-born citizens: 
Provided, That the right of citizenship shall not descend to persons 
whose fathers have never been resident in the United States: Provided 
also, That no person heretofore proscribed by any state, shall be ad- 
mitted a citizen as aforesaid, except by an act of the legislature of the 
state in which such person was proscribed. 


This act was repealed by the Act of January 29, 1795, 1 Stat. 415, Section 
4, but the third section of that Act reénacted the provisions of the Act of 
1790 as to children of citizens born beyond the sea, in equivalent terms. The 
clauses were not repealed by the next Naturalization Act of June 18, 1798, 1 
Stat. 566, but continued in force until the 14th of April, 1802, when an act of 
Congress of that date, 2 Stat. 153, repealed all preceding acts respecting 
naturalization. After its provision as to naturalization, it contained in its 
fourth section the following: 


That the children of persons duly naturalized under any of the laws of 
the United States, or who, previous to the passing of any law on that 
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subject by the government of the United States, may have become 
citizens of any one of the said states, under the laws thereof, being under 
the age of twenty-one years at the time of their parents being so natu- 
ralized or admitted to the rights of citizenship, shall, if dwelling in the 
United States, be considered as citizens of the United States, and the 
children of persons who now are or have been citizens of the United 
States shall, though born out of the limits and jurisdiction of the United 
States, be considered as citizens of the United States: Provided, That the 
right of citizenship shall not descend to persons whose fathers have 
never resided within the United States. 


No change was made in the law until 1855. Mr. Horace Binney had writ- 
ten an article, which he published December 1, 1853, for the satisfaction ‘of 
fellow citizens and friends, whose children were born abroad during oc- 
cesional visits by their parents to Europe. 169 U.S. 665, 2 Amer. Law Reg. 
193. He began the article as follows: 


It does not, probably, occur to the American families who are visiting 

Europe in great numbers, and remaining there, frequently, for a year or 

_ more, that all their children born in a foreign country are aliens, and 
when they return home, ‘will return under all the disabilities of aliens. 
Yet this is indisputably the case; for it is not worth while to consider the 
only exception to this rule that exists under the laws of the United 
States, viz., the case of a child so born, whose parents were citizens of 
‘the United "States on or before the 14th day of April, 1802. 

It has been thought expedient, therefore, to call the attention of ae 
public to this state of the laws of the United States that if there are not 
some better political reasons for permitting the law so to remain than 
‘the writer is able to imagine, the subject may be noticed in Congress and 
a remedy provided. 


Mr. Binney demonstrates that under the law then existing, the children of 
sitizens of the United States born abroad, and whose parents were not citi- 
zens of the United States on or before the 14th of April, 1802, were aliens, 
Decause the Act of 1802 only applied to such parents, and because under the 
2cmmon law which applied in this country, the children of citizens born 
abroad were not citizens but were aliens. Mr. Binney was not interested in 
the citizenship of the second generation of children of citizens of the United 
States born abroad, and nothing in this article was directed to the question 
of the meaning of the words contained in the Act of 1802, “Provided that 
she right of citizenship shall not descend to persons whose fathers have never 
zesided within the United States.” 

The Act of February 10, 1855 (10 Stat. 604), passed presumably because 
of Mr. Binney’s suggestion, was entitled ‘‘An Act to secure the right of 
sitizenship to children of citizens of the United States born out of the limits 
shereof,’”’ and read as follows: 

That persons heretofore born, or hereafter to be born, out of the 


limits and jurisdiction of the United States whose fathers were or shall 
be at the time of their birth citizens of the United States, shall be 
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deemed and considered and are hereby declared to be citizens of the 
United States: Provided, however, That the rights of citizenship shall 
nee descend to persons whose fathers never resided in the United 
tates. 
Sec. 2. That any woman who might lawfully be naturalized under 
the existing laws, married, or who shall be married to a citizen of the 
United States, shall be deemed and taken to be a citizen. 


The part of the Act of 1855 we are interested in was embodied in the Re- 
vised Statutes as Section 1993. 

It is very clear that the proviso in Section 1993 has the same meaning as 
that which Congress intended to give it in the Act of 1790, except that it was 
then retrospective as it was in the Act of 1802, while in the Act of 1855 it was 
intended to be made prospective as well as retrospective. What was the 
source of the peculiar words of the proviso there seems to be no way of finding 
out, as the report of the discussion of the subject is not contained in any 
publication brought to our attention. It is evident, however, from the dis- 
cussion in the First Congress, already referred to, that there was strong 
feeling in favor of the encouragement of naturalization. There were some 
Congressmen, although they did not prevail, who were in favor of naturaliza- 
tion by the mere application and taking of the oath. The time required for 
residence to obtain naturalization was finally limited to two years. In the 
Act of 1795 this was increased to five years, with three years for declaration 
of intention, just as itis now. Congress must have thought that the ques- 
tions of naturalization and of the conferring of citizenship on sons of Ameri- 
can citizens born abroad were related. 

Congress had before it the Act of George III of 1773 which conferred Brit- 
ish nationality not only on the children but also on the grandchildren of 
British-born citizens who were born abroad. Congress was not willing to 
make so liberal a provision. It was natural that it should wish to restrict 
the English provision because at the time that this phrase was adopted there 
were doubtless many foreign-born children of persons who were citizens of 
the seceding colonies with respect to whose fathers there was a natural doubt 
whether they intended to claim or enjoy American citizenship or indeed were 
entitled to it. The last provision of the Act of 1790 manifested this dis- 
position to exclude from the operation of the act those who were citizens or 
subjects in the States during the Revolution and had been proscribed by 
their legislatures. It is not too much to say, therefore, that Congress at that 
time attached more importance to actual residence in the United States as 
indicating a basis for citizenship than it did to descent from those who had 
been born citizens of the colonies or of the States before the Constitution. 
As said by Mr. Fish, when Secretary of State, to Minister Washburn, June 
28, 1873, in speaking of this very proviso, “the heritable blood of citizenship 
was thus associated unmistakably with residence within the country which 
was thus recognized as essential to full citizenship.” Foreign Relations of 
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tie United States, Pt. 1, 1873, page 259. It is in such an atmosphere that 
=3 are to interpret the meaning of this peculiarly worded proviso. 

Only two constructions seem to us possible and we must adopt one or the 
c-her. The one is that the descent of citizenship shall be regarded as taking 
F ace at the birth of the person to whom it is to be transmitted and that the 
words “have never been resident in the United States” refer in point of time 
i: the birth of the person to whom the citizenship is to descend. This is the 
adoption of the rule of jus sanguinis in respect to citizenship and that-em- 
poasizes the fact and time of birth as the basis of it. ‘We think the words 
“ the right of citizenship shall not descend to persons whose fathers have 
raver been resident in the United States” are equivalent to saying that 
f=thers may not have the power of transmitting by descent the right of citi- 
senship until they shall become residents in the United States. The other 
mew is that the words “have never been resident in the United States” have 
seference to the whole life of the father until his death, and therefore that 
grandchildren of native-born citizens even after they, having been born 
=>road, have lived abroad to middle age and without residing at all in the 
Tnited States, will become citizens, if their fathers born abroad and living 
catil old age abroad shall adopt a residence in the United States just before 
«bath. We are thus to have two generations of citizens who have been born 
road, lived abroad, the first coming to old age and the second to maturity 
=ad bringing up of a family without any relation to the United States at all 
until the father shall in his last days adopt a new residence. We do not 
ink that such a construction accords with the probable attitude of Con- 
gress at the time of the adoption of this proviso into the statute. Its con- 
esruction extends citizenship to a generation whose birth, minority and 
majority, whose education and whose family life have all been out of the 
‘“nited States and naturally within the civilization and environment of an 
¿ien country. The beneficiaries would have evaded the duties and re- 
-vonsibilities of American citizenship. They might be persons likely to be- 
ome public charges or afflicted with disease, yet they would be entitled to 
eater as citizens of the United States.. Van Dyne, Citizenship of the United 
tates, p. 34. 

As between the two interpretations, we feel ideit that the first one was 
more in accord with the views of the First Congress. We think that the 
=roviso has been so construed by a subsequent Act of Congress of March 2, 
307, c. 2534, section 6, 34 Stat., 1229, which provides: 

That all children born outside the limits of the United States who are — 
citizens thereof in accordance with the provisions of section 1993 of the 
Revised Statutes of the United States, and who continue to reside out- 
side the United States shall, in order to receive the protection of this. 
Government, be required upon reaching the age of eighteen years to 
record at an American consulate their intention to become residents and 
remain citizens of the United States, and shall be further required to take 
the.oath of allegiance to the United States upon attaining their majority. 


4 
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Now if this Congress had construed Section 1993 to permit the residence 
prescribed to occur after the birth of such children, we think that it would 
have employed appropriate words to express such meaning, as for example 
“AJ children born who are or may become citizens.” The present tense is 
used, however, indicating that citizenship is determined at the time of birth. 
Moreover, such foreign-born citizens are required upon reaching the age of 
eighteen years to record their intention to become residents and remain 
citizens of the United States and take the oath of allegiance to the United 
States upon attaining their majority. If the residence prescribed for the 
parent may occur after the birth of the children, the father may remain 
abroad and not reside in the United States until long after such children at- 
tain their majority. Thus they could not register or take the oath of alle- 
giance because the rights of citizenship could not descend to them until their 
fathers had resided in the United States. This class of foreign-born children 
of American citizens could not, then, possibly comply with the provisions of 
the Act of 1907. Nor could such children “remain citizens” since they are 
expressly denied the rights of citizenship. We may treat the Act of 1907 as 
being in part materia with the original act, and as a legislative declaration of 
what Congress in 1907 thought was its meaning in 1790. United States v. 
Freeman, 3 How. 556, 564, et seg.; Cope v. Cope, 137 U. S. 682, 688. 

Counsel for the respondent insist that the Act of 1907 is not an act that 
reflects on the construction to be placed on Section 1993; that there is a dis- 
tinction between citizenship and the enjoyment of it in this country on the 
one hand and the rules that should limit the protection of it abroad by our 
government on the other. This may well be conceded. It is illustrated in 
the opinion of Attorney General Hoar, 13 Op. A. G. 90, in which he advised 
that even if applicants were citizens they were not entitled to the protection 
of passports under the circumstances of that case. But we do not think 
that this distinction detracts from the argumentative weight of the Act of 
1907 as a Congressional interpretation of the proviso of 1855, 1802 and 1790. 

In answer to the reasons which influence us to the conclusion already in- 
dicated, counsel for the respondent say, first, that the hypothesis that the 
foreign-born fathers and sons may all live abroad from birth to middle age 
and bring up families without any association with the United States and 
that the sons may then become citizens by the ultimate residence of their 
fathers in the United States is not a possible one, because such children must 
have signified their intention to become citizens when they reached eighteen 
years of age or at majority at any rate. But these provisions with respect to 
election of citizenship by those coming to majority were not in the statute 
when the proviso was enacted, and we must construe it as of 1790 with 
reference to the views that Congress may be thought to have had at that 
time. l 

Then it is urged that the State Department has held that Section 1993 
refers only to children and not to adults. This would be a narrow construc- 
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tior. of the proviso as it was intended to operate in 1790 when the act was 
pressed, and although this was suggested as a possible view by Secretary of 
Elate Bayard, it would limit too much the meaning of the word “children” 
at a time when no provision had been made by law-ior election of citizenship 
ke those coming of age. Nor does it seem to be in accord with Attorney 
General Gregory’s opinion already referred to. 35 Op. A. G. 529. 

It is said that it would be illogical and unnatural to provide that the father 
Laving begotten children abroad before he lived in the United States at all, 
znd then having gone to the United States and resided there and returned and 
Ład more children abroad, should have a family part aliens and part citizens. 
4s this is entirely within the choice of the father, there would seem to be no 
reason why such a situation should be anomalous. As the father may exer- 
ese his option in accordance with the law, so citizenship will follow that 
cption. i 

Counsel for the respondent in their learned and thorough brief have 
scught to sustain their conclusion in favor of the latitudinarian view of the 
proviso by many references, all of which w2 have examined. They point to 
tke language of Mr. Justice Gray in delivering the majority opinion in United 

sates v. Wong Kim Ark, 169 U. S. 649. The majority in that case, as al- 
ready ‘said, held that the fundamental principle of the common law with 
regard to nationality was birth within the allegiance of the government and 
that one born in the United States, although of a race and ‘of a parentage 
deried naturalization under the law, was nevertheless under the language of 
the Fourteenth Amendment a citizen of the United States by virtue of the 
gos soli embodied in the amendment. The attitude of Chief Justice Fuller 
end Mr. Justice Harlan was that at common law the children of our citizens 
born abroad were always natural-born citizens from the standpoint of this 
government, and that to that extent the jus sanguinis obtained here; that 
` the Fourteenth Amendment did not exclude from citizenship by birth chil- 
dren born in the United States of parents permanently located here who 
might themselves become citizens; nor on the other hand did it arbitrarily 
make citizens of children born in the United States of adults who according 
to she will of their native government and of this government are and must 
remain aliens. Section 1993 is referred to both in the majority opinion and l 
im zhe minority opinion. Speaking of the Act of 1855 the majority opinion 
says (p. 674): 

It thus clearly appears that, during the half century intervening be- 
tween 1802 and 1855, there was no legislation whatever for the citizen- 
ship of children born abroad, during that period, of American parents 
who had not become citizens of the United States before the act of 1802; 
and that the act of 1855, like every other act of Congress upon the sub- 
ject, has, by express proviso, restricted the right of citizenship, thereby 
conferred upon foreign-born children of American citizens, to those 


children themselves, unless they became residents of the United States. 
Here is nothing to countenance the thzory that a general rule of citizen- 
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ship by blood or descent has displaced in this country the fundamental 
rule of citizenship by birth within its sovereignty. 


The minority opinion said (p. 714): 


Section 1993 of the Revised Statutes provides, that children so born 
“are declared to be citizens of the United States; but the rights of 
citizenship shall not descend to children whose fathers never resided in 
the United States.” Thus a limitation is prescribed on the passage of 
citizenship by descent beyond the second generation if then surrendered 
by pe neret non-residence, and this was contained in all the acts from 
1790 down. 


It is very clear that the exact meaning of the proviso upon the point here 
at issue was not before the court. The section itself and the policy of the 
United States in the sections that preceded it were important in the discus- 
sion only in showing how restricted or otherwise was the application of the 
jus sanguinis in our law. There is nothing in the opinion of the court that 
contains an intimation as to what period is covered by the expression ‘‘never 
resided in the United States.” We can not regard such a doubtful expression 
as that of Chief Justice Fuller in his dissent as authoritative in respect to the 
issue here. 

Reference is then made to the very admirable opinion presented by Secre- 
tary Fish to President Grant, on July 27, 1868, of the legislation afterwards 
embodied in the Revised Statutes, Sections 1999, 2000 and 2001, in reference 
to the right of expatriation prompted by the Fenian and other international 
differences and intended to apply especially to the expatriation of persons 
coming from European countries to the United States and secking and receiv- 
ing naturalization in the United States. U.S. Foreign Relations, 1878, Pt. 
II, pp. 1191, 1192. President Grant solicited opinions from all of his 
Cabinet officers. That of Secretary Fish is relied on in this discussion. We 
do not find it specifically directed to the issue here. It is rather occupied in 
a consideration of the point which was then very much mooted, as to what 
constituted expatriation and what rules should be adopted in determining 
whether citizens or subjects of other countries coming to the United States 
were expatriated and whether after having been admitted to citizenship they 
lost their rights of citizenship by reason of a return to the country of their 
birth and a residence there. The only important reference to the proviso of 
Section 1993 is the suggestion by Secretary Fish that the proviso was a 
recognition by Congress of the right of foreign countries to fix for themselves 
what constituted allegiance to their country of persons living in their coun- 
try without regard to the laws of this country extending citizenship of this 
country to such persons within their allegiance. Nor do we find anything 
more definite upon the meaning of the proviso in Section 1993 in the letter, 
already cited, of Secretary Fish to Mr. Washburn under date of June 28, 
1873. Foreign Relations of the United States, 1873, Pt. I, p. 256. Refer- 
ence is also made to the opinion of Attorney General Hoar, already cited, 
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-which was rendered to Secretary Fish in a case'that did not present this 
cuestion at all. 18 Op. A. G. 90. The Secretary asked the Attorney 
General whether four persons residing in the Island of. Curacao for whom 
application was made for passports were citizens of the United States and 
entitled as such to have ‘passports issued to them. They were over twenty- 
one years of age, and were born in the islands of Curacao. Four of them 
were children of native citizens of the United States domiciled at Curacao: 
-who had not resided in the United States since 1841 (the opinion was given in 
1862), and it did not appear affirmatively that any of the applicants had re- 
sided or intended to reside in the United States, or that more than one of 
then had ever been in the country. The Attorney General expressed the 
-opinion that if the fathers of the applicants at the time of their birth were 
citizens of the United States and had ‘“‘at some time” resided within the 
United States, the applicants were citizens of the United States under the 
provisions of the statute and entitled to the privileges of citizenship. As 
their fathers were native-born citizens of the United States, the applicants 
-were probably citizens under Section 1998, whether their fathers at any time 
resided in the United States or not after the time of their birth. The point 
in the opinion by the Attorney General relied on by respondent’s counsel is 
the intimation that these fathers should have ‘‘at some time” resided in the 
United States without restricting that residence to the time before their 
birth. The conclusion was that as these applicants had never been in the 
United States, there was no obligation to give them passports, even though 
they were citizens of the United States. We can hardly regard that as a 
decision upon the point we are considering. 

In a work by Mr. Borchard, formerly Assistant Counsellor of the State 
Department, we find this: 

To confer citizenship upon a child born abroad, the father must have 
resided in the United States. This limitation upon the right of trans- 
mitting citizenship indefinitely was intended to prevent the residence ` 
abroad of successive generations of persons claiming the privileges of 
American citizenship while evading its duties. It seems not to have 
been judicially determined whether the residence of the father in the 
United States must necessarily have preceded the birth of the child, but: 
by the fact that the statute provides that citizenship shall not ‘descend’, 
it is believed that the residence prescribed must have preceded the birth 
of the child, and such has been the construction of the Department. 
Diplomatic Protection of Citizens Abroad, (p. 609). 


In his notes under this passage Mr. Borchard correctly points out that 
while the case of State v. Adams, 45 Iowa 99, cited for the respondent 
herein may have presented facts involving the point we are considering, 
it was not considered or discussed by the court. 

Mr. Borchard also refers to special consular instructions of the State 
Department, No. 340, July 27, 1914, entitled “Citizenship of children born 
-of American fathers who have never resided in the United States.” These 
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were instructions issued by Mr. Bryan when Secretary of State ruling on 
the question whether residence by the father in Jerusalem where the United 
States exercised by treaty extraterritorial powers, was residence within the 
United States satisfying the requirement of Section 1993 and it was held 
not to be so, reversing former rulings. In these instructions Mr. Bryan 
indicated his view that foreign-born persons claiming citizenship under 
Section 1993 must fail if their fathers, citizens of the United States, had 
never resided in the United States when such persons were born, although 
this was not necessary to the decision he was making. 

Mr. Bryan’s instructions were based on an opinion of Mr. Cone Johnson, 
Solicitor of the State Department printed at pages 41 and 42 of a compila- 
tion concerning citizenship issued by the Department in 1925 in which Mr. 
Johnson suggested that Section 1993 might be construed to mean “all 
children heretofore or hereafter born out of the limits or jurisdiction of the 
United States whose fathers, having resided in the United States were or 
may be at the time of their birth citizens thereof, are declared to be citizens 
of the United States.” 

Mr. Borchard’s statement in his text that the construction of the Depart- 
ment has since been that the residence of the father must have preceded 
the birth of the child whose American citizenship is claimed rests on his 
personal experience and knowledge as an official of the Department and not 
on any subsequent printed publication of the Department, to which we 
have been referred. 

It would seem then that the question before us is one that has really not 
been authoritatively decided except by two Circuit Courts of Appeals, 
that of the Ninth Circuit, which is here under review, and that of the Circuit 
Court of Appeals for the First Circuit (Johnson v. Sullivan, 8 F. (2nd) 988) 
which adopted the view of the Ninth Circuit Court and followed it. 

The opinion in the Ninth Circuit says (p. 369): 


The statute refers to the descent of the rights of citizenship. The 
term “descend” has a well-defined meaning in law. As defined by 
Webster, it means: “To pass down, as from generation to generation, or 
from ancestor to heir.” If the term “descend” is given that meaning 
in this connection, the status of the appellee would not become definitely 
fixed until his father became a resident of the United States or died with- 
out becoming such. In the former event he would become vested with 
all the rights of citizenship as soon as his father became a resident, while 
in the latter event his claim to citizenship would be forever lost. 


The expression ‘‘the rights of citizenship shall descend” can not refer to 
the time of the death of the father, because that is hardly the time when 
they do descend. The phrase is borrowed from the law of property. The 
descent of property comes only after the death of the ancestor. The trans- 
mission of right of citizenship is not at the death of the ancestor but at the 
birth of the child, and it seems to us more natural to infer that the conditions 
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of the descent contained in the limiting proviso, so far as the father is con- 
cerned, must be perfected and have been performed at that time. 

This leads to a reversal of the judgment of the Circuit Court of Appeals 
ard a remanding of the respondent. + | 


GENERAL CLAIMS COMMISSION—UNITED STATES 
AND MEXICO* 


Grorer ADAMS Krennepy v. Mexico (Docket No. 7) 
Opinion rendered May 6, 1927 


Damages awarded for denial of justice based upon the failure of the court to impose a 
-punishment commensurate with the seriousness of a crime against an alien. 

The international duty which a state has duly to punish those who, within its territory, 
commit a crime against an alien, implies the obligation to impose on the criminal a penalty 
proportionate to his crime. To punish by imposing a penalty that does not correspond to 
+22 nature of the crime is half punishment, or no punishment at all. 


Counsel: United States, Bert L. Hunt; Mexico, Enrique Mungui4, Jr. 
FERNÁNDEZ MACGREGOR, Commissioner: 


1. This claim is presented by the United States of America in behalf of 
George Adams Kennedy, an American citizen, against the United Mexican 
States, demanding the amount of $50,000.00 with proper allowance of inter- 
est thereon, on account of damages suffered by the claimant, who received a 
wound in the right leg at the hands of Manuel Robles, a-Mexican, on Novem- 
ber 5, 1919, in San Javier, Sonora, Mexico. The claim is based (1) on a. 
denial of justice resulting from the failure of the Mexican authorities to take 
adequate measures for the apprehension and punishment of the persons who, 
together with Robles, assaulted him, and resulting from the fact that al- 
taough said Robles was arrested and judged, the proceedings were irregular, 
with the consequent result that a punishment was imposed on him out of 
proportion to his crime; and (2) on failure of the aforesaid Mexican authori- 
tizs to give protection. ; 

%. Briefly summarized, the facts on which this claim is based are as follows: 
claimant, George Adams Kennedy, was employed as assistant manager and 
engineer of the W. C. Laughlin Company, which company operated the 
Anzmas Mine in San Javier, Sonora, Mexico. It seems that at the time of 
the events, trouble had arisen between the company and the Mexican em- 
E-oyees due to certain exactions on the part of both sides, and that three of 
the employees, including Manuel Robles, were the chiefs and representatives 
cc said employees; that the company discharged, first, one of the three 
ačoresaid men (November 3, 1919), and that in the morning of the next day, 


* Established in pursuance of the convention between the United States and Mexico 
eizped September 8, 1923. C. van Vollenhoven, Presiding Commissioner; Fred K. Nielsen, 
Commissioner; G. Fernández MacGregor, Commissioner. ` 

Eeadnotes, footnotes, and summaries, supplied by the Managing Editor of the JOURNAL. 
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(November 4th) placards were found attached to the mine office door and 
at the shaft of the mine inciting the employees to go on strike; that said 
placards were sent to the municipal president of the town of San Javier, to 
place the matter before him and ask for the necessary protection—which was 
done orally and confirmed through a letter; that on the same date (November 
4th), the other two chiefs or representatives of the workmen were discharged 
from the company for the best interest of the service; and then, as alleged, 
made threats against the officials of the company; that later on it was learned, 
through a shift boss, that the three discharged men were in the plaza of the 
town of San Javier inciting their companions to strike, for which reason said 
shift boss was sent to see the municipal president of the town to inform him 
of the situation and demand of him that the police be present at the mine at 
6:30 o’clock on the following morning, although there is no positive evidence 
that the municipal president actually received this second demand for special 
protection. 

3. At 6:30 o’clock in the morning, on November 5th, when the employees 
came in, Robles and one of the other discharged men appeared and advised 
their companions not to go to work. Robles demanded from Kennedy and 
the timekeeper of the mine, a notice which had been posted and which re- 
quired the employees to come thirty minutes earlier than the usual hour, 
and upon such demand being refused, he started to argue with Kennedy. 
The latter alleges that Robles thereupon threatened him with his gun; that 
he, Kennedy, grasped it and attempted to take it away. A moment of 
confusion and struggle followed. Kennedy says that some of the workers, 
whose names he does not know, dealt him some blows which knocked him 
down causing him to loose his hold on the gun of Robles; that the latter 
stepped back; that Kennedy caught a piece of pipe and threw it at Robles, 
who was able to dodge it, and, then, said Robles fired upon and wounded 
Kennedy in the right thigh. Robles and the eye-witnesses agree that the 
former did not fire until Kennedy threw the pipe at him, but they leave in 
doubt as to whether Robles had previously drawn his gun. Kennedy was 
subsequently taken up and his wound treated. The local magistrate im- 
mediately took notice of the matter and arrested Robles, placing the latter 
at the disposal of the local judge of San Javier, who proceeded to initiate the 
prosecution, appointing at once experts to examine the victim of the attack 
and taking the statements of all the persons who took part in the events or 
were witnesses thereof. The first proceedings having been concluded, the 
cause was remitted to the judge of first instance of Hermosillo to continue 
the prosecution. Kennedy left the next day (November 6th) for Nogales, 
Arizona, U. S. A., where he arrived, after a painful trip, in the night of the 
same day and was taken to St. Joseph’s Hospital. He was operated upon on 
November 11th and remained in the hospital for four months, after which he 
went to Denver, Colorado, United States of America, where he arrived on 
April 1, 1920. On April 3rd, he underwent another operation in the right 
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Eg, which left it in a bad condition, for which reason he had to undergo 
ether operations, also unsuccessful, that have left him permanently crippled. 
=n the meantime, the prosecution of Robles before the judge of first instance 
ef Hermosillo was continued, said judge having rendered, on March 2, 1920, 
= decision sentencing Robles to two months’ imprisonment, but he immedi- 
ztely released him, as he had already been kept in jail five months. The 
sentence became final, because neither of the parties appealed from it. 

4. In view of the foregoing facts, it is alleged, chiefly, that the procedure 
sollowed by the Mexican judge and his findings resulted in a denial of justice: 
a: because the persons who took part in the attack provoked against 
Xennedy, were not punished; and (b) because a punishment was imposed on 
Robles notoriously out of proportion to the criminal act he committed. 
“here is not sufficient evidence in the record to show that Kennedy may have 
5ean assaulted by other persons, outside of Robles; for, although it is true 
chat Kennedy alleges, that a young man who was standing near Robles at 
~ha time of the scuffle, struck him on the head with the lamp, and that some 
~taers did the same thing, also seizing his hands to break his, grip on the gun, 
an the other hand, Robles, as well as seven eye-witnesses ignore such allega- 
—icns. In the confusion that followed the act of the fight between Kennedy 
=nd Robles, nobody probably realized exactly what was happening, and 
Xennedy himself affirms that he thought at first that the men who inter- 
~ened, “were trying to intervene so that Robles would not shoot him.” In 
—iew of these circumstances and the evidence which he had before him, the 
Sudge in the case could not, surely, consider guilty any other person than 
Robles, who had confessed his crime. It can not, then, be said that there 
may be a denial of justice on this ground. 

5. The second ground on which a denial of justice is based, is, that the 
ventence of two months’ imprisonment imposed on Robles is out of propor- 
zicn to the seriousness of his crime. This assertion seems justified. In fact, 
Z think that the international duty which a state has duly to punish those 
-vho, within its territory, commit a crime against aliens, implies the obliga- 
rion to impose on the criminal a penalty proportionate to his crime. To 
Dunish by imposing a penalty that does not correspond to the nature of the:. 
«erime is half punishment or no punishment at all. In order to reach the 
sonclusion that the shooting was a very malicious act, it is sufficient to note 
-.hat it was Robles who provoked the quarrel; that Kennedy was unarmed 
at the moment when he was fired upon; that the Mexican prosecuting 
atiorney and judge discard the theory of self-defense; that the nature of the 
-yound inflicted was serious. The commission has repeatedly expressed the 
zepugnance it feels for the frequent and reckless use of firearms, and in the 
stant case one can do no less than think that it is a question of a serious 
=gpression. The mere description of Kennedy’s wounds shows their serious- 
ness; the first medical report that was given, immediately after the events 
-November 5th), says that the principal wound “‘is in the front part of the 
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right thigh and near the groin . . . that the bullet penetrated, crossing the 
muscles and breaking the femur bone in the third superior section, and re- 
mained imbedded in the exterior part below the right hip, from where the 
bullet was extracted, which was found about to come out.” Said report adds 
that “that wound, although serious, does not, for the moment, endanger the 
life of the wounded person, but it can later place it in danger if complications 
result.” A‘ sentence of two months’ imprisonment for such a wound is a 
disproportionate penalty, and it can almost be said that it is an inducement 
for the commission of crimes of that kind. A municipal law which would 
oblige the judge to impose penalties of this nature could be considered, per- 
haps, as outside of the standards used by civilized countries. But no such 
charge can be made against Mexican law. As a matter of fact, the Penal 
Code of Sonora, Mexico, on the question of injuries, adjusts the penalty 
to their importance and their results, and for that purpose requires that no 
case involving personal injuries may be decided before the expiration of sixty 
days from the date on which the crime is committed, in order that the judge 
may know the probable result of such injuries, before imposing the sentence 
(Article 484). Furthermore, it provides that upon the expiration of the sixty 
days, two medical experts shall state the certain, or at least the probable, 
result of the injuries, and that having in mind such statement, final decision 
may be pronounced (Article 435). In the present case, the judge, for some 
inexplicable reason, did not comply with the requisites of his domestic law. 
It has been alleged that the record contains the medical certificate which 
described the wounds and to which reference is made above; that later, on 
December 27, 1919, the same physician who rendered the first certificate, 
together with a practical expert, certified that the wound received by Ken- 
nedy was not of the kind which necessarily endangers life and that it would 
take six weeks to two months to heal, without its resulting in the permanent 
incapacitation of the injured member, and that said expert opinion is suffi- 
cient, according to a provision of the Code of Criminal Procedure of Sonora 
(Article 111); that the diligence of the Mexican authorities in this respect, is 
shown by the fact that, in addition, the prosecuting attorney filed a motion 
on January 13, 1920, asking for a report on the condition of the patient from 
the physicians who were attending him at the St. Joseph’s Hospital, in 
Nogales, Arizona, which motion was allowed by the judge, who, on his part, 
appointed two other physicians, Mexicans, who were to examine Kennedy, 
in pursuance of which letters rogatory were issued to the judge of first in- 
stance of Nogales, Mexico; it being further alleged that Mexican authorities 
are not responsible because of the failure to render such report, and that the 
judge could not wait indefinitely, in view of the fact that the Mexican Con- 
stitution prescribes a maximum period within which the delinquent must be 
tried. We ean not take into account such allegations, because the first 
medical certificate referred only to the wound at the time it was received; 
because the second certificate could in no manner help the judge to know the 
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eordition of the wounded man at the time of the trial, inasmuch as the phy- 
scian and the practical expert, who issued such certificate and who were in 
San Javier, admit that they did not have before them the wounded man, as’ 
ze was already in United States territory; and because the judgé could have 
made urgent representations to the end that the physicians of the two towns 
of Nogales, who had later been appointed, would issue their certificate in 
izme, as it must be taken into consideration that such certificate was re- 
yuested on January 13, 1920, and sentence was not pronounced until March 
2 cf said year. It is true that the fact that the wounded man was absent 
made the completion of the proceedings more difficult; it is true that Ken- 
tedy’s attorneys failed to take the necessary steps in order that the report 
ould be rendered; however, the judge, on finding himself obliged to render 
fidgment bound by the aforesaid provision of the Mexican Constitution, 
could have based himself, in imposing the sentence, on the nature itself of 
the wound, at least as described by the first medical certificate, which has all” 
the aspects of being conscientiously made. The result of all was, that the 
-udge ignored the seriousness of the injury suffered by Kennedy and that, 
exclusively basing his decision on the milder and conjectural certificate of 
December 27th, he imposed a penalty which was not the proper one for the 
aime of Robles, and even intentionally imposed the minimum of the inade- 
cuate penalty, basing his decision on the extenuating circumstance of con- 
fession on the part of Robles, when he had latitude to impose, at least, a 
longer term of imprisonment between two months and one year. In view of 
sll the foregoing, it seems that there was negligence in a serious degree, and 
that such negligence constitutes a denial of justice. 

3. Much stress has been laid upon the fact that the Mexican judge states 
in his sentence that the facts relating to the circumstances of the offense 
committed by Robles are supported by a document addressed by 54 laborers 
of the mine to one Leopoldo Ulloa, which document is contained in the record 
of the proceedings. That fact, it is deemed, can prove that the judge al- 
jowed himself to be unduly influenced. It is evident that such document 
-could not be taken into consideration by the judge, because it lacked the 
requisites of evidence legally rendered, and that, therefore, the judge should 
not have even mentioned it in his sentence. But inasmuch as the judge did 
not avail himself of it, except to corroborate the circumstances of the offense 
that were already proven by statements of witnesses rendered according to 
law, the aforesaid fact does not reveal a serious transgression. 

7. With regard to the allegation of failure to give protection, the following 
may be said: it seems that, notwithstanding the serious disturbances which 
cegurred in that region—one of them being the insurrection of the Yaqui 
Indians—American lives and property in the mining district of Las Animas 
had been given adequate protection by the Mexican authorities; there is 
evidence that escorts had been furnished for the transportation of the com- 
pany’s minerals. On the other hand, there is no evidence that there may 
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have been failure to maintain the usual order which it is the duty of every 
state to maintain within its territory. The question lies in knowing whether 
the special demand for protection made by the American employees of the 
mine, due to the labor problems which had arisen between the management 
and the workmen, was such as to require the Mexican authorities to take 
extraordinary measures. The first alleged demand for protection was that 
made orally and later confirmed by letter to the municipal president of San 
Javier on November 4th; it referred to threats of a strike and other vague 
threats made by the discharged workmen, the letter sent to the municipal 
president menticns “difficulties between the company and its workmen in 
the mine,” the interference by a worker called Rendón, who had repeatedly 
made threats against his chiefs, which threats are not specified, and it ended 
saying: “this company respectfully brings this matter to your attention re- 
questing you to take the matter in hand and prevent the said Mr. Rendón 
from continuing in the interference of the operation and business of this 
mine.” It seems that the municipal president promised to attend to the 
matter. Taking into account the circumstances set forth by the company, 
I do not see that it might be a question of imminent danger which would re- 
quire urgent measures either that very day or at the beginning of the next 
day. The second more definite demand for protection was made, according 
to Kennedy and an American companion of his, after Robles and another 
fellow-worker were discharged, on November 4th, after 9:30 at night, through 
one Dominguez. The municipal president was asked to send a police officer 
at six-thirty the following day, November 5th, to “arrest” the “agitators” 
and, if necessary, “to prevent their interfering with the shift going to work.” 
There is not sufficient evidence that this second demand reached the munici- 
pal president; Mexico might perhaps have cleared up this doubtful point. 
However, considering the evidence in the record, it seems to me that it is not 
possible to establish any responsibility on the part of Mexico for failure to 
give protection. 

8. In view of the foregoing, I believe that this claim can be properly 
grounded only on a denial of justice resulting from the failure to have im- 
posed on Kennedy’s aggressor a punishment commensurate with his offense; 
but, taking into account that the irregularity imputed on the procedure of the 
Mexican judge was to a certain extent due to the lack of diligence on the 
part of claimant’s attorneys and physicians, taking into account, further, 
that it is a question of indirect responsibility, and the principles mentioned 
in paragraph 25 of the opinion rendered in the Janes case,! Docket No. 168, 
I believe that the sum of $6,000.00 (six thousand dollars) is an adequate 
award. 

Van VOLLENHOVEN, Presiding Commissioner: 

I concur in Commissioner Fernández MacGregor’s opinion. 

(Separate opinion of NimLsmn, commissioner, not printed.] 

1 Printed in this Journat, April, 1927 (Vol. 21), p. 362. 
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DECISION 


The Commission decides that the Government of the United Mexican 
States is obligated to pay to the Government of the United States of America 
az behalf of George Adams Kennedy the sum of $6,000.00 (six thousand dol- 
ms) without interest. 

Done at Washington, D. C., this 6th day of May, 1927. 


C. VAN VOLLENHOVEN, 
Presiding Commissioner. 
Frep K. NIELSEN, 
Commissioner. 
G. FERNÁNDEZ MACGREGOR, 
Commissioner. 


PEERLESS Moror Car Company v. Mexico (Docket No. 56) 
Opinion rendered May 18, 1927 


Mexican Government held liable for purchase price of two ambulances contracted for and 
jefvered to the de facto Huerta administration. 

The purchase of ambulances is an impersonal transaction of government routine. Deci- 
zica in Hopkins v. Mexico followed. 


Counsel: United States, Stanley H. Udy; Mexico, Francisco A. Urstia. 


Nieisen, Commissioner: 

1. Claim is made in this case by the United States of America in behalf of 
tk2 Peerless Motor Car Company, an American corporation, to obtain pay- 
ment of 23,000 Mexican pesos, which it is alleged is due as the purchase price 
>i two automobile ambulances, under a contract entered into July 25, 1913, 
between the Mexican Government and the claimant. Interest on this sum 
is claimed from October 15, 1918. 

2. The contract, a copy of which accompanies the memorial (Annex 2), 
rezites that it is executed in fulfillment of'an order “of the Department of 
War and Navy, between the Chief of the Military Sanitary Section, Colonel 
Augustin Nieto y Mena, M.D. and Mr. Joseph M. Wheeler, merchant of this 
city [Mexico City] and representative of ‘The Peerless Motor Car Com- 
peny.’” By the third paragraph of the contract it is stipulated that pay- 
want for the ambulances shall be made “as soon as the said ambulances are 
dily received.” Under date of October 15, 1913, a receipt for the ambu- 
lances bearing the signature of A. Nieto y Mena was delivered to Joseph M. 
‘Wheeler, the claimant’s representative in Mexico City. In this receipt it is 
resited that the ambulances received are complete and satisfactory, and that 
psyment will be made to Wheeler immediately (Annex 6 to the memorial). 

3. In the arguments advanced kefore the Commission both governments 
rely upon the decision rendered by the Commission in the Hopkins case,! 


1 Printed in this Journat, January, 1927 (Vol. 21), p. 160. 
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Docket No. 39. In behalf of the Government of Mexico it is not disputed 
that the automobiles were manufactured and delivered comformably to the 
terms of the contract, and that the purchase price has not been paid. But it 
is contended that there is no international responsibility on the Mexican 
Government for, as stated in the answer, “the non-payment of certain war 
material admitted by the claimant corporation to have been ordered by, and 
sold and delivered to an illegitimate administration,” that is, the administra- 
tion of General Victoriano Huerta. It is further alleged in the answer that 
“even assuming that the legitimate government of the United Mexican 
States had subsequently to the sale and delivery of the war material afore- 
said to the local de facto administration become possessed of the said war 
material, no liability could be predicated upon the said respondent govern- 
ment neither in international law, nor equity, nor justice, since the said pos- 
session was due to the recognized right that all legitimate governments 
possess to capture the war material of the enemy.” 

4. In the view I take of this case it is unnecessary to consider the point as 
to the responsibility of Mexico grounded on the contention of the United 
States that it may be assumed from the record that Mexican authorities in 
power following the administration of General Huerta made use of the cars 
delivered by the company. Nor is it necessary to consider the Mexican 
Government’s contention as to the character of the ambulances as war 
material. The United States contends, among other things, that the pur- 
chase of these motor ambulances was an unpersonal act, and that therefore, 
under the principles laid down in the Hopkins case, Docket No. 39, the 
Government of Mexico is liable for the purchase price of the ambulances. 
I am of the opinion that the contention is sound, and that an award should 
therefore be rendered in favor of the United States in the sum of 23,000 pesos 
with interest from October 15, 1913, the date on which the receipt for the 
ambulances was delivered to the claimant’s representative at Mexico City. 


Van VoLLENHOvVEN, Presiding Commissioner: ` 

I concur in Commissioner Nielsen’s conclusion with respect to the liability 
of Mexico. The purchase of ambulances, however, in my opinion is not a 
part of the ordinary routine of government business. It comes within the 
doubtful zone mentioned in paragraphs 5 and 6 of the opinion in the Hopkins 
case. As such, it is much more akin to a transaction of government routine 
(the one extreme) than to any kind of voluntary undertaking “having for its 
object the support of an individual or group of individuals seeking to main- 
tain themselves in office” (the other extreme), and therefore should, under 
the principles laid down in the said opinion, be assimilated to the first group, 
to-wit: the routine acts. 


FERNÁNDEZ MacGREGOR, Commissioner: 
I concur in the opinions expressed by Commissioners Van Vollenhoven 
and Nielsen. 
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DECISION 


The Commission decides that the Government of the United Mexican 
S<stes shall pay to the Government of the United States of America in be- 
half of the Peerless Motor Car Company the sum of $11,465.50 (eleven thou- 
sand four hundred and sixty-five dollars and fifty cents) together with interest 
22 that sum at the rate of six per centum per annum from October 15, 1918, 
to the date on which the last award is rendered by the Commission. The 
sacd amount of $11,465.50 is the equivalent of 23,000.00 pesos for which 
cim is made. The Commission renders the award in the currency of the 
Tnited States comformably to its practice in other cases of making all 
awards in a single currency, having in mind the purpose of avoiding future 
uxeertainties with respect to rates of exchange which it appears the two 
gcevernments also had in mind in framing the‘first paragraph of Article IX of 
tae Convention of September 8, 1923, with respect to the payment of the 
Eclance therein mentioned “in gold coin or its equivalent.” 

Done at Washington, D. C., this 18th day of May, 1927. 

C. VAN VOLLENHOVEN, 
Presiding Commissioner. 
Frep K. NIELSEN, 
Commissioner. 
G. FERNÁNDEZ MACGREGOR, 
Commissioner. 
TOBERMAN, Macxry & Company v. Mexico (Docket No. 17) 
Opinion rendered May 20, 1927 


Mexican Government held not liable for damages to a shipment of American hay which 
was refused by Mexican consignees and deteriorated in the Mexican custom house during a 
loag period of storage there and finally bad to be burned. 

There is no clear principle of international law which obliges a government to take special 
cere, as if it were a private storage concern, of merchandise which comes in through its 
customs houses for the mere purpose of exercising the sovereign right of collecting import 
aad export duties. Mexican law in this respect is sufficiently clear and imposes no obligation 
on its customs houses of guarding at all times and without limit, like a good pater familias, 
al goods and merchandise which pass through its ports of entry. 

Counsel: United States, John J. MeDonald, Assistant Agent; Mexico, __ 


Eduardo Suárez. oa 


peT 


FERNÁNDEZ MacGrecor, Commissioner: ~ 

1. This claim is presented by the United States of America in behalf of 
Toberman, Mackey & Company, an American corporation, demanding from 
the United Mexican States the sum of $1,845.57, with interest, the value of 
376 bales of hay, property of claimants, which was damaged in the Mexican 
castom house of Progreso, Yucatán, Mexico, between the beginning of 
Jane, 1919, and July 23,1920. Itis alleged that the hay in question became 
zompletely deteriorated by exposure to the weather, on account of the 
negligence or lack of care of the authorities of the Mexican custom house. 
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2. The evidence presented in this case shows that Toberman, Mackey & 
Company, an American firm dealing in grains, seeds, fodder and other 
products, having previously received an order from the firm of Crespo and 
Suárez, of Progreso, shipped in New Orleans, Louisiana, U. S. A., on a 
Norwegian vessel, June 3, 1919, 376 bales of compressed hay, under a bill of 
lading issued by the Gulf Navigation Company, Inc. The shipment was 
‘consigned to shipper’s order, Crespo and Suárez to be notified upon its 
arrival, who, although they apparently had dissolved partnership on January 
31, 1919, continued to do business jointly or separately. The shipment of 
hay was delivered by the steamer to the custom house at Progreso sometime 
during the early part of June, and it was placed in an open space on the 
wharf, covered only with a canvas. Crespo and Suárez did not accept the 
hay, due, apparenzly, to some questions as to the manner of making payment 
for it, the result of which was, that they neither took steps to withdraw the 
hay from the custcm house nor to pay the import duties. The Gulf Naviga- 
tion Company, Inc., on August 7, 1919, received from one Mariano de las 
Cuevas, who seems to have been the shipping company’s agent, notice that 
Crespo and Suárez had not withdrawn the hay, in spite of his having urged 
them to do so, and that the hay had deteriorated somewhat on account of 
rains which had fellen. The Gulf Navigation Company, Inc., on December 
12, 1919, notified claimants that Crespo and Suárez had definitely refused to 
accept the shipment of hay; that the latter was already in a rather bad state, 
after a long period of storage in the custom house; and that the shipment 
was to be auctioned in conformity with customs regulations. Finally, the 
custom house, in compliance with said regulations, and as the hay was then 
‘useless, burned it on July 23, 1920. 

3. The claimant government alleges that the custom house of Progreso 
was negligent on account of not having taken due care of the fodder in 
-question, as shown by the fact that it left said fodder in the open, exposed to 
the elements, for more than one year; that such negligence of Mexican 
-officials, which was the cause of the complete loss of the goods, makes the 
Mexican Government responsible according to general principles of law, as 
well as under special provisions of the General Customs Regulations of the 
United Mexican States (Articles 120, 153, and others). The Mexican 
‘Government, on its part, alleges in defense, that the loss of the hay was due 
to the negligence of the consignees, of the shipping company or of the 
claimants, who did not comply with said customs regulations, citing also the 
provisions thereof to support their contention. 

4, This case involves, therefore, an alleged act of a Mexican authority, 
which act, in the terms of the convention of September 8, 1923, has resulted 
in injustice to American citizens Said act is the omission of a custom house 
to take due care of merchandise deposited therein. I do not believe that 
there is any clear principle of international law which obliges a government 
to take special care, as if it were a private storage concern, of merchandise 
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which comes in through its custom houses, for the mere purpose of exercising 
the sovereign right of collecting import and export duties. It is conceivable 
that, under certain circumstances, the State may assume certain obligations. 
in the exercise of sovereign acts of this nature; but, if such obligation is not 
established very clearly, it cannot, in my opinion, be imposed on the State. 
The question lies in determining whether the law of such State (in this case, - 
Mexican law) imposes on custom houses the obligation of guarding, at all 
times and without limit like a good pater jamilias, all goods and merchandise 
which pass through its ports of entry. Mexican law in this respect is suf- 
ciently clear, according to my opinion. In fact, the General Customs Regu- 
` Istions of Mexico require that application be filed for the dispatch of im- 
ported goods, within eight days following the date of unloading, and that the 
merchandise be withdrawn, at the latest, thirty days after unloading has been 
finished (Article 152). The party obliged to comply with these obligations, 
is the consignee (Article 109). When the parties concerned do not file their 
applications within said periods, the merchandise may remain in the store- 
houses or yards of the custom house, incurring a custody charge (derecho de 
gwarda), the custody being limited to preventing the loss of the merchandise: 
by theft or otherwise (Articles 153 and 698), but the law further provides, 
that complaints filed against the custom house attributing to it delay in the 
timely withdrawal of the merchandise within the periods provided by the 
regulations, will not be taken into consideration (Article 152). The same 
law presumes that the merchandise may be placed, in the absence of a 
special petition, on the yards or in the storehouses, without determining 
in which cases one or the other must be done. From the foregoing citations. 
it is inferred that, although the merchandise may remain in the custom house 
efter the expiration of the term allowed for its withdrawal, said custom 
houses refuse to accept any responsibility for its deterioration once that term 
has expired. It remains doubtful whether such responsibility is assumed for 
tke month in question, although it may be presumed that it could be legally 
sc. But in the present case, claimants have not proven that the complete 
deterioration and loss of the hay may have commenced during the first 
roonth that such hay was on the yards of the custom house. On the other 
hand, although it is true that the consignees were the claimants, they stipu- 
lated that Crespo and Suárez should be notified, who, it appears, were the 
yurchasers of the merchandise. Either of these parties should have paid the 
Cuties, applied for the dispatch of the shipment, and withdrawn the hay. 
Crespo and Suárez should have been given timely notice of the arrival of the 
ksy, by the claimants themselves, as may be implied from the letter of 
February 27, 1920, signed by one W. M. James, and they doubtless received 
later on notice from said Mariano de las Cuevas. However, they did not file 
their application within the eight days, nor did they withdraw the mer- 
ckandise within thirty days after unloading; neither did they specifically 
raluse, before the custom house, acceptance of the shipment (Article 113). 
Tae shippers, Toberman, Mackey & Company, also should have been given. 
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timely notice by said Crespo and Sudrez that the latter were having diffi- 
culties in obtaining the merchandise, and, at least, they were so notified on 
December 12, 1919, by the Gulf Navigation Company, Inc., in a letter which 
causes the presumption that they had already been given notice of this fact 
previously. Both parties incurred the delay on account of this failure to 
comply with the clear provisions of Mexican law, and it was their negligence 
that unduly threw on the Mexican custom house authorities, the care of the 
merchandise, which care they had in no way contracted for. There cannot 
be, therefore, imputed to the custom house a responsibility which it did not 
have, nor assumed clearly, and which, on the other hand, was thrown on it 
by the negligence of the consignees and claimants in this case, who, it ap- 
pears, had a clear knowledge of the circumstances in which the merchandise 
was shortly after its arrival at Progreso, and, surely, two months after such 
arrival. Under such circumstances, taking into account that in this case no 
discrimination or other unjust act on the part of Mexican customs authorities 
have been proven, and that the negligence of the owners and consignees of 
the bales of hay in question appears evident, I believe that this claim should 
be disallowed. 
Van VoLLENHOVEN, Presiding Commissioner: 
I concur in Commissioner Fernández MacGregor’s opinion. 
[Separate opinion of Nrzr_tsen, Commissioner, not printed.] 
DECISION 
The Commission decides that the claim of Toberman, Mackey & Company 
must be disallowed. 
Done at Washington, D. C., this 20th day of May, 1927. 
C. vAN VOLLENHOVEN, 
Presiding Commissioner. 
FRED K. NIELSEN, 
Commissioner. 
G. FERNÁNDEZ MACGREGOR, 
Commissioner. 


Grorce W. Coox v. Mexico (Docket No. 2189) 
Opinion rendered June 1, 1927 


Mexican Government held liable for the value of postage stamps, the use o which was 
prohibited without proper public notice as required by Mexican law, and for which the 
claimant had no opportunity to obtain other stamps in substitution conformable to law, nor 
to obtain the value of the stamps so nullified. 


Counsel: United States, William E. Linden; Mexico, E. Martinez Sobral, 
Assistant Agent. 

Nrzisan, Commissioner: 

1. Claim is made in this case by the United States of America in behalf 
of George W. Cook to recover the sum of $153.52, stated to be the equivalent 
of 307.04 pesos, the value of two quantities of postage stamps, which were 
purchased by the claimant from Mexican postal authorities and which sub- 
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sequent to the purchase were declared void. The stamps were submitted 
+o the Commission for examination. Interest is claimed from November 15, 
1914, on the sum of $131.95 and from September 15, 1915, on the sum of 
321.57. The facts on which the claim is based as they appear from the 
zecord may be briefly stated as follows: 

2. Under date of October 7, 1914, a circular communication was issued at 
Mexico City by the Mexican Postmaster General prohibiting the use after 
November 15, 1914, of a certain issue of stamps of which the claimant pos- 
sessed a considerable quantity. It appears that Articles 194 and 195 of the 
Postal Code of Mexico make provision for the retirement of stamps upon a 
Shree months’ notice, and that holders of stamps may, within the prescribed 
period of three months, effect an exchange of stamps which they possess for a 
new issue. It is provided that those who have not effected an exchange 
within this period shall lose not only the right to exchange the old stamps for 
new ones but also the value of the retired stamps which they may possess. 

3. In communications dated January 14, 1915, and June 5, 1915, the 
zlaimant requested the Mexican authorities to effect an exchange or payment 
of stamps which he held of the value of 262.94 pesos, but no reply was made 
to his letters. In communicating with the Mexican authorities, the claimant 
mentioned stamps to the value of 262.94 pesos; from the memorial it appears 
that he held invalidated stamps to the value of 263.89 pesos at the time he 
wrote these letters. It is clear that no notice of three months was given by 
the postal authorities with regard to the retirement of the stamps in question. 
Furthermore, there is no proof that notice was given by postmasters as 
required by law of the retirement of the nullified stamps, within even a 

period of thirty-nine days, that is, from. October 7, to November 15, 1914, 
the latter date being that on which the invalidation of the stamps took effect. 
While the point is immaterial in view of the fact that the legal notification 
prescribed by the Postal Code was not given, it may be noted that, had there 

_been any public notice given of the retirement of the stamps on a shorter 
notice, evidence of such public notice could apparently easily have been 
produced. Notifications issued by postmasters to the public are, of course, 

something very different from instructions sent to the postmasters through 
the mail by the Postmaster General. Obviously the claimant was deprived 
improperly of the value of the stamps nullified by the order of October 7, 
1914. In transmitting mail the claimant would, of course, not make use of 
stamps which had been declared void or stamps concerning the validity of 
which there might be some question. 

4, The claimant’s rights with respect to another quantity of stamps to the 
value of 48.15 pesos is equally clear, or perhaps it might better be said, still 
more clear. These stamps bore the printed inscriptions “Gobierno Consti- 
tucionalista”’ and the letters “GC M.” Under date of July 6, 1915, an order 
was issued that these postage stamps should be invalid from September 16, 
1915, and that no new issue should be placed in circulation. It will be seen 
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from this order thet there was no compliance with the Mexican Code either 
with respect to a three months’ notice of the nullification of stamps or with 
respect to the substitution of stamps in place of those nullified. Obviously, 
therefore, the claimant was deprived of his property. 

5. The Mexican Agency has put in evidence a communication under date 
of September 8, 1926, addressed by the Mexican Postmaster General to the 
Department of Fareign Relations in which reference is made to a letter of 
February 9, 1926, addressed to W. Hansberg, an employee of Mr. Cook’s 
firm. Nothing is said with regard to the contents of this communication, 
except that Mr. Hansberg “was not advised that the stamps to which he 
referred, were valid up to the year 1925, inasmuch as this office, on July 31, 
1921, through its official organ, Bulletin of the Postal Service, advised all 
post offices of the Republic to notify the public that, beginning with Sep- 
tember Ist of that year, postage stamps of the ‘Centenary Issue’ would 
again be effective.” Even if Mr. Hansberg had been informed in 1926, as it 
is stated he was not, that the stamps would again be effective up to the year 
1925, such information would, of course, have been of no value to Mr. Cook 
in 1926. It is not perceived how the notification to the post offices to which 
reference is made in the above quoted extract could have any bearing on any 
issue in the instant case. In any event no copy of the notification to the post 
offices is produced, so that the Commission is not in a position to make any 
determination with respect to its legal effect. And no evidence is furnished 
that the post offices made any notification to the public to the effect that the 
so-called “Centenary Issue” would again be effective. If such evidence 
existed it evidently could easily have been produced, so that its contents and 
its bearing, if any, on the present case could be determined. It is nowhere 
even stated that a notification was given to the public. It is merely stated 
in the communication of September 8, 1926, that the post offices were advised 
to notify the public. Some of the stamps held by the claimant for which he 
seeks compensaticn evidently belonged to this “Centenary Issue.” 

6. In the Mexican brief, it is stated that Mr. Cook must have seen more 
than once that stamps like his own were being used on the letters confided to 
the Mexican postal services; that he must have received correspondence ad- 
dressed to him bearing those stamps; and that it did not occur to him to use 
them or transfer them. In my opinion it is highly improbable that even if 
some of these stamps were used on letters addressed to Mr. Cook-——a thing 
concerning which, of course, we know nothing—they should ever have at- 
tracted the eyes of a business man of large affairs. Assuredly a business 
man to whose establishment comes a large quantity of mail which is generally 
opened by clerks does not make a personal examination of every stamp that 
comes to his place of business. Moreover, it is highly improbable that 
stamps belonging to the limited issues which were nullified by the postal 
authorities ever came to Mr. Cook’s office. And it is possible, and perhaps 
it may be said very probable, that none was ever used by anybody in Mexico. 
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Whatever action may have been taken to give the public notice of a revalida- 
tion of the nullified stamps—and the record is too uncertain to reach any 
conclusion on that point—nothing was done until six years after the stamps 
had been nullified. Even though the observations made in the Mexican 
brief concerning stamps that may have been seen by Cook had any bearing 
on the issues in the instant case, which I believe they have not, the Com- 
mission can not ground a decision on inferences of that kind, even if there 
were some foundation for them which I think there is not. 

7. There are certain very simple facts and principles of law which I think 
are clearly decisive in this case. It would seem that there can be no more 
elementary principle of law than that the propriety of an act must be judged 
by the law existing at the time of the commission of the act. It is indispu- 
table that Mr. Cook paid for the stamps that were nullified. Indeed as a 
matter of accommodation he took a large quantity of stamps in payment of 
money orders. It is also indisputable that he could not use nullified stamps, 
nor obtain other stamps in substitution conformably to law, nor obtain the 
value of the stamps nullified. It is obvious that he is entitled to pecuniary 
compensation to the amount he paid for the stamps which amount the Mexi- 
can authorities received. 

8. I am of the opinion that an award should be rendered in this case in 
favor of the claimant in the amount of $153.06 with interest at the rate of 
six per centum per annum, on the sum of $131.55 from November 15, 1914, 
and on the sum of $21.51 from September 15, 1915, such interest being com- 
puted on both sums from each of the two specified dates to the date on which 
the last award is rendered by the Commission. 

[Separate opinion of Van Vollenhoven, Presiding Commissioner, not’ 
printed.] . 

DECISION 

The Commission decides that the Government of the United Mexican 
States shall pay to the Government of the United States of America in be- 
half of George W. Cock the sum of $153.06 (one hundred and fifty-three 
dollars and six cents) with interest at the rate of six per centum per annum, 
on the sum of $131.55 from November 15, 1914, and on the sum of $21.51 
from September 15, 1915, such interest being computed on both sums from 
gach of the two specified dates to the date on which the last award is rendered 
by the Commission. Conformably to the practice of the Commission of mak- 
ing awards in a single currency, the award is expressed in the currency of the 
United States, the Mexican peso being converted at its par value of $0.4985. 

Done at Washington, D. C., this Ist day of June, 1927. 

C. vAN VOLLENHOVEN, 
Presiding Commissioner. 
Frep K. NIELSEN, 
Commissioner. 
[Dissenting opinion of MacGregor, Commissioner, not printed.] 
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Groree W. Coox v. Mexico (Docket No. 663) 
Opinion rendered June 8, 1927 


Mexico held liable for the amount of numerous postal money orders issued by the de facto 
Huerta administration, which were not paid upon presentation to the Mexican postal author- 
ities within the period of time prescribed by Mexican law. 

The Mexican Government could not, by withholding payment for the period prescribed 
by a domestic statute of limitations, relieve itself from the obligation under international 
law to make restitution of the value of the orders. There is no rule of international law put- 
ting a limitation of time on diplomatic action, or upon the presentation of an international 
claim to an international tribunal. g 

An international tribunal does not sit as a domestic court to apply domestic law. When 
questions are raised before such a tribunal with respect to the atrlication of the proper law 
in the determination of rights grounded on contractual obligations, the nature of such 
contractual right or rights is determined by the local law that governs the legal effects of the 
contract, but the responsibility of the respondent government is determined solely by 
international law. 

Counsel: United States, C. L. Bouvé, Agent; Mexico, E. Martinez Sobral, 


Assistant Agent. 


Nrevsen, Commissioner: 


1. Claim is made in this case by the United States of America in behalf of 
George W. Cook to recover the sum of $4,526.58, United States currency, 
stated to be the equivalent of 9,053.16 Mexican pesos, the aggregate amount 
of numerous postel money orders, which are owned by the claimant, and 
which it is alleged were not paid upon presentation to Mexican postal au- 
thorities. The orders were issued in the years 1913 and 1914. A proper 
allowance of interest is claimed on the said sum of $4,526.58. 

2. The answer cê the Mexican Government contains an allegation to the 
effect that the money orders in question were issued by an illegitimate au- 
thority (the administration of General Huerta) which could not bind the 
United Mexican States. However, no contentions on this point were pressed 
in view of the decision rendered by the Commission in the Hopkins! case, 
Docket No. 39, on March 31, 1926. 

3. In the brief filed by the Mexican Government in the case of the Parsons 
Trading Company,? Docket No. 2651, of which use was made in the argu- 
ment in the instant case, it is alleged that the right to collect a postal money 
order is subject to a statute of limitations of two years after the date of issue, 
and that a recovery on the orders in question is now barred by that statute. 
Finally, it is argued that, if a pecuniary award should be rendered by the 
Commission the arnounts stated in the money orders should be calculated on 
the basis of the so-called Mexican Law of Payments of April 13,1918. It is 
explained that this law had for its object the partial lifting of a general 
moratorium created by earlier legislation, and that the law established cer- 
tain specified equivalents in gold currency of obligations contracted in paper 
currency. It is asserted that money orders are contractual obligations, and 


1 Printed in this JOURNAL, January, 1927 (Vol. 21), p. 160. 
2 Summary of opinion printed infra, p. 194. 
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that the law of April 13, 1918, as a part of the lez loci contractus, is applicable 
to the payment of such orders. ~ 

4. It has sometimes been said that statutes of limitation are not a bar to- 
international reclamations. General statements of this kind have perhaps. 
at times led to some confusion of domestic law with a well recognized princi- 
ple of international practice. There is, of course, no rule of international 
law putting a limitation of time on diplomatie action or upon the presenta- 
tion of an international claim to an international tribunal. Domestic stat- 
utes of limitation take away at the end of prescribed periods the remedy 
which a litigant has to enforce rights before domestic courts. It is satis- 
factorily established by evidence that the claimant in the instant case pre- 
sented his money orders and requested payment within the period during 
which payment could be made under Mexican law, and that payment was. 
refused by Mexican postal authorities. The United States is not now de- 
barred by any Mexican statute of limitations from recovering money wrong- 
fully withheld from the claimant. The Mexican Government could not by 
withholding payment for a period prescribed by a domestic statute of limita- 
tion relieve itself from an obligation under international law to make restitu- 
tion of the value of the orders. From a conclusion to this effect it does not 
follow that international tribunals must always disregard all statutes of limi- 
tation prescribing reasonable periods within which remedies may be en- 
forced before domestic tribunals. And it may be further observed that in 
view of the stipulations of Article V of the Convention of September 8, 1923, 
no question can arise in this case with respect to the exhaustion of local reme- 
dies. 

5. The issue determinative of responsibility in this case is a simple one,. 
and when its real character is perceived it is clear that the arguments ad- 
vanced before the Commission covered a wide range of subjects not relevant 
to a proper disposition of the case. Itis not necessary to take account of the 
considerations explained by Mexico with respect to economic conditions in 
Mexico which prompted the enactment of the law of April 13, 1918. Nor is. 
it necessary to determine whether Mexican money orders must be regarded 
as contracts, governed in all respects by the lex loci contractus, including the 
law of April 13, 1918, or whether it may more properly be considered that 
monéy orders are not commercial transactions, as was said by an American 
judge with respect to American money orders, but rather the means em- 
ployed in exercising a governmental power for the public benefit. Bolognesi 
et al. v. United States, 189, Fed. Rep. 335. In a sense it may doubtless be- 
said that a money order of the usual type evidences on the one hand some 
obligation of the government that issues it to pay the value of the order, and 
on the other hand the right of the holder to receive payment. Furthermore, 
it is not necessary to give application in the present case to the principles. 
asserted by the Commission in the Hopkins case! to which counsel for the- 
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United States called attention as to the standing of domestic statutes which 
by their operation on rights of aliens may contravene international law. 

6. Obviously, rights and obligations in relation to money orders, the crea~ 
tures of Mexican law, are governed by that law. But the Commission is 
not called upon to consider whether, if the Mexican Government had forced 
the claimant to accept payment according to the table of payments pre- 
seribed by the Mexican law of April 18, 1918, such action would have re- 
sulted in a violation of international Jaw. The Mexican authorities have 
refused to make any payment. The questions before the Commission are, 
first, whether the iailure of the Mexican Government to pay to the claimant 
the value of the money orders upon presentation renders the Government of 
Mexico liable under the terms of submission in the convention of September 
8, 1923, requiring the Commission to determine claims in accordance with 
principles of international law, and, second, if such liability exists what sum 
shall be awarded for wrongful withholding of the purchase prices of the 
orders. That responsibility in a case of this character exists was stated by 
the Commission in the decision rendered in the Hopkins case on March 31, 
1926. 

7. When questions are raised before an international tribunal, as they 
have been in the present case, with respect to the application of the proper 
law in the determination of rights grounded on contractual obligations, it is 
necessary to have clearly in mind the particular law applicable to the differ- 
ent aspects of the case. The nature of such contractual rights or rights with 
respect to tangible property, real or personal, which a claimant asserts have 
been invaded in a given case is determined by the local law that governs the 
legal effects of the contract or other form of instrument creating such rights. 
But the responsibility of a respondent government is determined solely by 
international law. When it is alleged before an international tribunal that 
some property rights under a contract have been impaired or destroyed, the 
tribunal does not sit as a domestic court entertaining a common law action 
of assumpsit or debt, or some corresponding form of action in the civil law. 
And in a case involving damages to or confiscation of tangible property, real 
or personal, inflicted by agencies for which a government is responsible, or by 
private individuals under conditions rendering a government liable for 
wrongs inflicted, an international tribunal is not concerned with an action 
in tort, the merits of which must be determined according to domestic law.. 
The ultimate issue upon which the question of responsibility must be de-- 
termined in either of these kinds of cases is whether or not there is proof of 
conduct which is wrongful under international law and which therefore en- 
tails responsibility upon a respondent government. 

8. By the failure of the Mexican authorities to pay the money orders in 
question in confcrmity with the existing Mexican law when payment was 
due, the claimant, Cook, was wrongfully deprived at that time of property 
in the amount of 9,053.16 pesos. Payment of the orders should have been 
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made when they were presented. The claimant is entitled to recover the 
Joss which he sustained on account of the nonpayment at that time. An 
award should therefore be rendered by the Commission in favor of the claim- 
ant for the amount of the orders, namely 9,053.16 pesos with interest. The 
total sum represents the legal measure of the loss suffered by the claimant 
when payment of the orders was refused. Since it is desirable to render 
the award in the currency of the United States conformably to the practice 
which the Commission has followed in the past, having in mind the desira- 
tility of avoiding uncertainties with respect to rates of exchange, and further 
having in mind the provisions of the first paragraph of Article IX of the con- 
vention of September 8, 1923, account must be taken of the proper rate of 
exchange. 

9. Domestic courts have frequently had occasion, especially in recent 
years, to deal with the translation into the currency of their own country 
monetary Judgments in satisfaction of obligations fixed in the terms of the 
eairrency of some other country. In the absence of evidence with regard to 
the value of a foreign coin it has been held that the par value should be 
taken. Birge-Forbes Company v. Heye, 251 U. S. 317. The courts are 
required to convert currency in these cases in view of the fact that they 
ean render judgments only in coin of the government by which they were 
ereated. However, the principles which these courts have considered in 
acriving at their decisions may have some pertinency to a case such as that 
Lefore the Commission, since the translation of currency either by an inter- 
national tribunal or by a domestic court must be based on some principle 
that is sound from the standpoint of the interests of the parties to the litiga- 
tion. Some courts have held that in the case of a breach of contractual 
obligations the rates of exchange should be determined as of the date of the 
breach. Others have held that the rate should be fixed as of the date of 
judgment. In a recent case the Supreme Court of the United States held 
that the debt of a German bank to an American citizen arising from the re- 
f.sal to pay a deposit on demand should be determined as of the value of the 
mark at the time suit was brought. Die Deutsche Bank Filiale Nurnberg 
v. Humphrey, 272 U. S. 517. In a Brief filed by counsel in the case of Hicks 
r. Guinness et al., 269 U. S. 71, are cited numerous decisions of each kind. 
I am of the opinion that in the instant case the par value of the Mexican peso, 
namely $0.4985, may properly be taken in determining the amount to be 
awarded in the currency of the United States. There are several considera- 
tions which I think justify this conclusion. , Mexico withheld payment of 
the money orders, and the claimant should be reimbursed in the full value of 
tke orders. That payments were not made is satisfactorily shown by evi- 
Gance, but the date upon which payment of each order was refused is uncer- 
tain, and it is natural that the claimant should not be able to furnish precise 
information in each ease. There is not, in my opinion, before the Commis- 
sion the proper kind of evidence on which the Commission could properly 
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determine the rate of exchange on each of those dates or an average rate of 
exchange during the period within which the orders were dishonored, even if 
such computations might be deemed to be proper. And what is probably 
more to the point, Mexico has not contended that the prevailing exchange 
rates at the time the orders were dishonored should be applied, but has in- 
sisted that an award should be rendered in terms of the law of payments of 
April 13, 1918. 

10. Having in mind the uncertainty in the record as to the specifie dates 
on which payment of each of the several money orders was refused, I am of 
the opinion that interest may properly be allowed on the sum of $4,513.00 
from the date of the last order, namely, September 21, 1914. 


Van VOLLENHOYEN, Presiding Commissioner: 

I concur in paragraphs 1 to 4, inclusive, 8 and 10 of Commissioner Nielsen’s 
opinion. Amounts which fell due to claimants in Mexico in the years 1913 
to 1915 when a depreciated paper currency was in circulation throughout 
the country should be awarded by this Commission in strict compliance with 
the monetary enactments of Mexico effective in those years, unless in any 
specific case there might be conclusively proven that by so doing the Com- 
mission would cause the claimants an unjust enrichment. In the present 
case not only suck. evidence fails, but it would seem from the record that 
Cook, in having the full value of his money orders reimbursed to him, would 
only receive the value of what he sold, delivered and was compensated for by 
way of these money orders. I therefore am of the opinion that an award 
should be renderec in the sum of $4,513.00, with interest thereon. 


FERNÁNDEZ MasGrecor, Commissioner: 
I concur in the opinion of the Presiding Commissioner. 


DECISION 


The Commission decides that the Government of the United Mexican 
States shall pay to the Government of the United States of America in behalf 
of George W. Cook the sum of $4,513.00 (four thousand five hundred and 
thirteen dollars) with interest at the rate of six per centum per annum from 
September 21, 1914, to the date on which the last award is rendered by the 
Commission. 

Done at Washirgton, D. C., this 3d day of June, 1927. 


C. VAN VOLLENHOVEN, 
Presiding Commissioner. 
FreD K. NIELSEN, 
Commissioner. 
G. FERNÁNDEZ MACGREGOR, 
Commissioner. 
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Parsons TRADING Company v. Mexico (Docket No. 2651) 
_ Opinion.rendered June 3, 1927 


The sum of $191.51, with interest at 6% per annum from August 1, 1914, 
to the date on which the last award is rendered by the Commission, unani- 
mously awarded by the Commission upon similar facts and for the reasons 
piven in the preceding opinion in the Cook Case, Docket No. 663. 


Jonn A. McPxerson v. Mexico (Docket No. 126) 
Opinion rendered June 3, 1927 ` 


. The sum of $697.90, with interest at the rate of 6% per annum from June 
25, 1914, to the date on which the last award is rendered by the Commission, 
unanimously awarded by the Commission upon similar facts and for the 
reasons given in the opinion in the Cook Case, Docket No. 663, supra. 

Objection by Mexico that the claim could not be maintained before the 
Commission because the money orders were issued in the name of an agent 
Dë non-American nationality was overruled upon convincing evidence that 
‘the payee named in the money orders was acting merely as agent, and that 
the American claimant was the real party in interest. 


Gerorce W. Horxins v. Mexico (Docket No. 39) 
l Opinion rendered June 3, 1927 l 


The facts in this case were similar to those in the Cook Case, Docket No. 
$63, supra, and the McPherson Case, Docket No. 126, supra. An award of 
3211.06, with interest at the rate of 6% from June 6, 1914, to the date on 
which the last award is rendered by the Commission, was made for the value ' 
of three money orders issued to the claimant, two of which were endorsed by 
him to a German bank for collection. The Commission refused an award 
for the value of three other orders made payable to the German bank and 
endorsed to a non-American national, whose agency to act for the American 
claimant was not established to the satisfaction of the Commission. 


BOOK REVIEWS* 


Recueil des Cours, 1925. Académie de Droit International. Paris: Librairie 
Hachette, 1926. 2 vols. Vol. IV, pp. 576; Vol. V, pp. 617. 


In the last number of this JOURNAL (pp. 816 ff.), the first three volumes of 
the lectures delivered at the Hague Academy of International Law at its 
session in 1925 were reviewed. The two present volumes contain the re- 
maining lectures delivered at that session. The three volumes already re- 
viewed contain the lectures of 15 professors representing nine different 
countries. The present volumes contain the lectures of eight others: MM. 
Benoist, Gidel and Luchaire of France; Lewald of Germany; Fedozzi of 
Italy; De Cock of Belgium; Saldana of Spain, and Healy of the United 
States. The subjects treated by three of them fall within the field of private 
international law, cne in the field of education, and one perhaps in the field of 
political theory. In the field of private international law were the lectures of 
Dr. Hans Lewald on questions of inheritance, Professor Healy on, “the 
general theory of public order” and M. De Cock on the effects and execution 
of foreign judgments. Dr. Lewald discusses the diversity of existing rules 
governing inheritance (successions) and the efforts that have been made at 
the various conferences on private international law at The Hague to agree 
upon uniform conventions. Professor Healy’s lectures cover somewhat the 
same field, but deal in a more general fashion with the whole subject of 
conflict of laws, the desirability of uniformity of rules, the efforts that have 
been made to obtain uniformity, possible “ameliorations’’ of the existing 
situation, ete. Dr. De Cock’s lectures on the effects and execution of 
foreign judgments review the diverse practice of different countries and the 
efforts of the Institute of International Law and of the various conferences 
that have been held to bring about agreement upon a uniform policy. He 
proposes three different solutions for dealing with the problem. 

Professor Saldana’s lectures on international criminal! justice constitute a 
veritable treatise of more than 240 pages on the subject, and, in the opinion 
of the writer, it is the most valuable discussion of the subject that has been 
made. He considers in turn the historical development of the idea of inter- 
national criminal justice, the various forms of international crime, the 
methods and instrumentalities of international crime, the proposals for the 
establishment of ar international criminal court and the criminal jurisdiction 
of the existing Permanent Court of International Justice. As an appendix, 
he submits a draft of an avant projet of an international penal code. 

M. Charles Benoist, the veteran French deputy and political writer, dis- 
cusses in 175 pages the influence of the ideas of Machiavelli, especially upon 
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the doctrine and practice of the law of nations. M. Benoist, it may be re- 
called, is the author of an important work entitled Le Machaviélisme pub- 
Ushed in 1907. One feature of his lectures is an extensive collection of 
© Machiavellian maxims,” gathered from the writings of the great Florentine. 
Those which are of interest to the student of international law relate to such 
matters as conquest, occupation, treatment of conquered countries, destric- 
fion of cities, the causes and usages of war, the faith of princes, respect for 
weaties,etc. He discusses in turn four great “ Machiavellian types”: Riche- 
Leu, Frederick the Great, Napoleon I, and Bismarck, although he frankly 
sonfesses that this brief list is not exhaustive. 

M. Luchaire, in his lectures on the principles of international intellectual 
sodperation, considers especially the essential conditions of intellectual life, 
the forms and character of intellectual achievement, the effect of the World 
“Yar upon scientific and intellectual progress, and the problem of the ame- 
Loration of the conditions of intellectual labor. 

M. Gidel’s lectures deal with the rights and duties of nations. He accepts 
the usual classification of fundaniental rights as those of conservation, 
independence, equality, respect and international commerce. As to the 
coctrine of the equality of states, he points out that it is the essential base of 
ternational law, but he does not overlook the serious consequence it has had 
cn the effort to organize the world for the promotion of common interests. 
‘Jnfortunately Professor Gidel’s lectures as printed in the Recueil contain 
enly the historical introduction to his course. We are told, however, that 
the whole will ultimately appear in a separate volume which he contemplates 
publishing. 

Probably none of the lectures published in the five volumes of the Recueil 
for 1925 are of more current interest or value than those of Professor Fedezzi 
cn the juridical status of merchant vessels. They make a treatise of 220 
pages in which he considers in the light of the legislation, the jurisprudence 
end the practice of different states the status of ships employed in the public 
service, of state-owned vessels employed in commerce, of refugee ships in 
reign ports, pleasure yachts and other craft, the nationality of vessels, the 
Egal nature and extent of the territorial sea, the right of pursuit on the high 
œas, maritime police, criminal jurisdiction over vessels, etc. His treatment 
shows evidence of intimate familiarity especially with the legislation end 
Eudicial decisions of the various countries. 

In respect to the points discussed it may be said that, on the whole, the 
Ectures contained in these two volumes set a high standard. Most of them 
E ear evidence of having been prepared with care and on the basis of extensive 
research. For the student of international law their value will naturally 
rary, for the reason that some deal much more with questions of practical 
terest than others. Taking the five volumes for 1925 as a whole, they 
constitute an important contribution to the literature of international law. 

J. W. GARNER. 
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The Rhineland Occupation. By Henry T. Allen, Major-General, U. S. A. 
Indianapolis: The Bobbs-Merrill Co., 1927. pp. 347. Index. $5.00. 
As so justly said in the cover notice, “the commander of the American 

Forces in Germany and the American Representative on the Rhineland High 

Commission here presents his report to the American people.” General 

Allen was in command of the American forces in Germany from July 8, 1919, 

five days after their official designation as such, until January 24, 1923, when 

for the last time the American flag was lowered from the historic Fort Ehren- 
breitstein on the right bank of the Rhine at Coblenz and the last American 
forces departed from Germany. General Allen was also the American rep- 

resentative on the Interallied Rhineland High Commission from May 21, 

1920, to February 6, 1923, succeeding Mr. Noyes who had served as Ameri- 

can representative from the institution of the High Commission on January 

10, 1920, and previously in a similar capacity on the Interallied Rhineland 

Commission. With General Allen’s withdrawal American participation in 

the work of the High Commission ceased. Prior to July 3, 1919, the 

American forces in Germany had consisted of the Third American Army 

of the American Expeditionary Forces under the command first of Major- 

General Joseph T. Dickman and then of Lieutenant-General Hunter 

Liggett. 

The Treaty of Versailles had been signed on June 28, 1919, ten days before 
General Allen took command of the American forces, so that peace at that 
time was assured. However, problems of the greatest moment for the future 
peace not only of Europe but of the world, remained to be solved and in the 
solution of these pzoolems General Allen took an effective and distinguished 
part. His situation was rendered the more difficult by the failure of the 
United States to ratify the Versailles Treaty. Until the conclusion of peace, 
the occupation of German territory was necessarily a military occupation 
under the rules of international law and the terms of the armistice. After 
the conclusion of peace, the occupation was to be regulated by The Rhine- 
land Agreement, s.gned at Versailles the same day as the Peace Treaty, the 
fundamental principles back of which, as suggested by Mr. Noyes, were that 
there should be as few troops as possible, concentrated in barracks or reserve 
areas, with no billeting except for officers, and German authority and admin- 
istration left unimpaired, with the exception of a civil commission authorized 
to make regulations whenever German law or actions should threaten the 
carrying out of treaty terms or the comfort or security of troops, and in case 
of emergencies to authorize martial law. This idea of a civil commission 
representing the governments instead of a military commission representing 
the armies was embodied in The Rhineland Agreement which General Allen 
calls “the Magna Charta of the High Commission.” 

The advantages to the cause of peace in this civil government over the 
military occupation under the terms of the armistice were very great, but as 
neither the Peace Treaty nor The Rhineland Agreement was ratified by the 
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Jnited States, the American he continued their occupation technically 
ander the terms of the armistice until the exchange of ratifications of she 
¿pecial peace treaty on November 11, 1921. In fact, however, General Allen 
published most of the ordinances of the High Commision as military orders 
within the American area and the spirit of The Rhineland Agreement was 
:arried out in that area more thoroughly probably than in any other. With 
zhe occupation of the Ruhr the American forces were withdrawn from the 
Rhineland to the regret of Allies and Germans alike. 

The first ten chapters of General Allen’s work are taken up with various 
phases of the strictly military occupation of the earlier period, the rest of the 
~olume with the phases of what was in effect a civil occupation under The 
Rhineland Agreement and the High Commission. Notable chapters in the 
Lrst part are “The March of the Third United States Army into Germany,” 
“The Relations between the Army and the Population,” and “A Farther 
_«dvance into Germany.” Much of the rest of the first ten chapters deals 
-vith the machinery by which the manifold problems of the armistice and of 
the military occupation were carried out and is of special value to the tech- 
nician in military occupation. 

The last twelve chapters and the related appendices deal with the period 
ef the High Commission and are an invaluable personal contribution to the 
Listory of this critical period of post-armistice reconstruction. The Ameri- 
ean representative had the confidence of both the Allied and German repre- 
sentatives on the High Commission and in addition an intelligence service 
much more comprehensive than the limited forces under his command would 
Lave ordinarily warranted. He was the eyes and ears of the American Gov- 
ernment. But he was much more than this. The failure of the United 
Etates to ratify the Versailles Treaty and the political situation which had 
_ Eeen responsible for that failure made it difficult for the Administration to 
fake any definite stand as to the Rhineland occupation which would not be 
the subject of severe attack. Accordingly General Allen was left a free hand. 
“It was a task for all a man had of delicacy and fortitude, ” and he proved 

equal to the task. 

The limits of this review do not permit a discussion of the many interesting 
facidents that arose. A constant threat was the determination of the French 
nilitary party to have security even to the extent of separating the Rhine- 
End from the German Reich. .The chapter on ‘‘The Separatist Movement” 
E one of the most interesting in the book. Of especial interest to interna-, 
Fonal lawyers will be Appendix IV on “Black Troops.” Much of what sp- 
reared in the press as to excesses committed by them was typical war propa- 
ganda. 

This work does not take up the lighter side of General Allen’s life on the 
Rhine nor the problems concerning his own command which are covered in 

“Lis previous book, My Rhineland Journal. The story is impersonally and 
modestly told, but it discloses another of those internationally-minded Amer- 
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icans of whom the American army and the American people have every 


reason to be proud. 
Percy BORDWELL, 


The Study of War for Statesmen and Citizens. Lectures delivered in the 
University of London during the years 1925-1926. Edited by Major- 
General Sir George Aston, K. C. B., Lecturer on Military History, Uni- 
versity College, University of London. With Introductory Address by 
The Right Hon. Viscount Grey of Falloden, K. G. London and New 
York: Longmans, Green & Co., Ltd., 1927. pp. 205. $8.75. 

This volume comprises lectures on land, sea, air and chemical warfare, 
delivered to audiences of public men at the School of War Studies established 
in 1925 at the University of London. Four were prepared by such outstand- 
ing authorities as Admiral Richmond and General Ironside. Their views 
are doubtless those of the ministries and general staffs which they represent. 

Admiral Richmond gives a clear exposition of general principles, especially 
on two controversial topics, capture of private property and the question of 
the capital ship. He shows that the capture of private property is not mere 
piracy, but is intended to stop the movement of enemy commerce which 
enables the enemy to fight. This loss to allied commerce was far greater 
than the value of captures by the Emden. He analyzes the functions of the 
surface, submarine and supermarine elements of a navy, differentiating the 
capital ship not by its size but its function. He concludes that England 
must never surrender her power of “trade attack” and thereby lose her 
power of investment; and that despite the airplane and submarine, naval 
victory will be decided by the surface ship. His views should be studied by 
all interested in naval limitation. 

General Ironside concludes that the next great war will be fought by small 
highly trained armies. Until the next war decides it, this will remain a 
highly controversial question. The conclusion can be based only on the 
assumption that a “great”? war can be confined to the two nations which 
begin it. The vast complexity of modern international relations of all kinds 
makes this almost an impossibility. The age of the international duel be- 
tween small highly trained armies is not likely to return, because modern 
wars are no longer quarrels between rulers but between peoples. 

Both these authorities combat the extreme view as to obtaining a final 
decision by bombing enemy resources from the air. Naturally, the British 
Air Vice-Marshal, using arguments with which all are familiar, attaches 
greater importance in the final decision to this method. The next war, 
which they all expect, may show which is right. The same may be said of 
the discussion of chemical warfare. Its proponent does not believe that this 
method can be prevented in war, and concludes that ‘The same forces that 
may produce war will lead to the employment of gas.” 

The addresses o? Lord Grey and General Aston strike the keynote of these 
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studies and of the purpose of the School of War Studies in London. This to 
zive civilians who may be charged with responsibility of government in war 
auch knowledge of the general principles of warfare as may prevent great 
mistakes often made by governments, notably in the last war, in military and 
naval strategy; such mistakes as the disastrous Gallipoli adventure and the 
wasteful use all over the world of a large part of 3,600,000 British trcops 
whose presence was so much needed on the Western front where all the stakes 
of the war were being played for. For his share in these, Lord Grey manfully 
shoulders his responsibility, while he graciously refrains from the tu qucque 
-hat he might have addressed to some of his colleagues, both national and 
allied. 
Tasker H. Briss. 


Surso de Derecho Internacional Privado Americano. By Cecilio Bdez. 
Asunción: Imprenta Nacional, 1926. pp. 157. 


Dr. Báez, whose long and distinguished career as a diplomat and jurist has 
given him an enviable reputation throughout the western hemisphere, would 
zave added much to the International Commission of American Jurists 
-vhich met recently at Rio, for he had been chosen as one of the delegates of 
Paraguay. He was unfortunately prevented from attending the conference 
~yhere-no doubt he would have elaborated many of the ideas expressed in this 
summary of American Private International Law, for to this jurist there is an 
{American body of law on this subject, the distinctive feature of which is she 
territorial law. Adopting the ideas of Savigny and Jitta, Dr. Báez denies 
“legal strength to the principle of nationality, and to that called the jus 
exnguinis: the subject of the law is man, whatever his origin; consequently 
fhe organizing principle of the international juristic community is the jus 
Fumanitatis.”’ It must be confessed that Dr. Báez makes a good case for 
tais thesis, which produces a synthesis of the apparently conflicting claims of 
the international juristic community and of the territorially sovereign state. 
E each of the twenty-one republics of America had a system of law based 
“pon this fundamental conception, the realization of a true international 
jaristie community would be almost at hand. However, more than half of 
he states of America have a system based on nationality, and neither group 
“as was demonstrated at Rio) seems willing to yield to the other. The 
rroblem is still to discover a formula which will reconcile the two principles. 

After an historical review of the development of the science of private 
international law, Dr. Báez addresses himself to the Montevideo conventions, 
and his work is mainly a commentary upon these treaties, which are, he says, 
"the realization of the humanitarian aspirations” of its signatories, and lay 
tae foundation of the legal structure of the future. In this brief essay Dr. 
=4ez proves himself to be an able advocate of the doctrines which have been 
alopted by the country of which he is a distinguished representative. 

JESSE S. REEVES. 
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International Law. By the Right Hon. the Earl of Birkenhead. 6th ed. 
edited by Ronw Moclwyn-Hughes. London and Toronto: J. M. Dent 
and Sons, Ltd., 1927. pp. xxvi, 460. 


In his preface to the fifth edition reprinted in this volume, the author 
(who then, 1918, signed himself Frederick Smith) tells us that this book 
began its existence as a volume in Dent’s Primer Series in 1899. New edi- 
tions were called for in 1902 and 1906. In 1911 the book was revised and 
enlarged by J. Wylie, barrister at law. It then contained 391 pages. In 
1918 we had a new edition by Coleman Phillipson, a well-known British 
publicist. Now we have a sixth edition edited by Ronw Moclwyn-Hughes, 
barrister at law. 

The book has thus grown from less than 200 to 460 pages within a genera- 
tion. It is impossible to say what portions of the work are to be attributed 
to the Earl of Birkenhead himself and which to his various editors. In the 
preface to the fifth edition, Mr. Smith assured us that in the fourth edition he 
was ‘‘consulted upon all additions to the original book; I made some of them 
myself; and I retained responsibility for the opinions expressed.” In the 
preface to the present or sixth edition the Earl of Birkenhead merely praises 
the “industry and discrimination” of his new editor and expresses his 
gratification over the fact that the book “‘continues successfully to maintain 
its position in a branch of public jurisprudence upon which so many com- 
petent works have appeared in the same period.” If the work is to be re- 
garded as an authority, to whom is credit to be given? 

By comparing the fifth and sixth editions, it will be seen that they are 
approximately of equal size, 456 and 460 pages, respectively, of which some- 
what over one-third (176 and 185 respectively) are devoted to the law of 
peace and somewhat less than two-thirds to the so-called laws of war and 
neutrality. Are we to infer that this proportion, which reverses the normal 
tendency of publicists within recent years, indicates the relative importance 
of the law of peace and war in the Earl’s mind? 

By further comparison of the two editions, it may be noted that the present 
edition contains two new chapters—one on the League of Nations and one on 
the Permanent Court of International Justice. The chapter on the League, 
consisting of eight pages, gives a fair idea of the objects of the League, the 
duties of the Secretariat, the International Labor Organization, the protec- 
tion of minorities, the League’s work in Austria and Hungary, and the status 
of the League. But it does not show a proper sense of the importance of the 
League in international law or in international relations. The chapter on the 
Court of International Justice is one of the best in the book, which is perhaps 
not saying a great deal. 

In his preface to the present edition, the Earl says that “it has become 
necessary largely to rewrite, in view of the experience of the Great War, the 
chapters on blockade and contraband.” These chapters, which are perhaps 
the best in the book, have been revised to some extent, but a comparison 
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between the fifth and sixth editions will show that they have in no real sense 
been rewritten. It would certainly be very interesting to have the Earl of 
Birkenhead’s opinions on these very interesting and important subjects, but 
what assurance do we have that the views expressed in these chapters are 
his in the sense that he has really applied his acute mind to the consideration 
of these matters? 

It would also be very interesting to know whether the Earl still maintains 
the fierce anti-German attitude expressed by him in the preface to the ff{th 
edition. Apparently he does, since he reprints this preface without indicat- 
ing dissent. If so, how can we be sure that “an attempt has been made to 
estimate war-conduct in a spirit unaffected by war bias,” as claimed by the 
Earl in his preface to the sixth edition? 

It is hard to see what useful purpose this book can serve. In its original 
form as a primer, it doubtless had some value as a very elementary text. It 
might still be claimed that it has such value if it were not for the fact that it 
has largely ceased to perform thisfunction. Of course, it may still have some 
value as an abridged text, but entirely too much abridged so far as the law of 
peace is considered. For example, there are only eight pages on the rights 
and privileges of diplomatic agents and four pages on consuls and consular 
zurisdiction. There are some keen discussions and observations whish, 
however, could hardly be regarded as elementary, as, e.g., on the right of self- 
defence and self-preservation, and military necessity (pp. 79-81 and 221-22); 
but there are too many omissions, and there seems to be such a lack of a sense 
of proportion and relative values that it could not be deemed an adequate 
text for college use. It is neither fish nor fowl, neither light food for bakes 
nor strong meat for adults. 

Amos S. HERSHEY. 


Die Organisation der Rechtsgemeinschaft. By Walther Burckhardt. Basal: 
Verlag Helbing und Lichtenhahn, 1927. pp. xvi, 463. Index. Fr.-22, 
Mr. Burckhardt, professor of public law at the University of Berne (Swit- 

-etland) and author of a number of outstanding publications, presents here 

an original contribution on the nature of private, public and international 

law. In the first part of his book, Professor Burckhardt discusses the dis- 
tinction between public and private law. This differentiation is particularly 
important for continental Europe where, as a general rule, different courts 
end different procedures must be appealed to in controversies of the one or 
the other kind. The author’s formula for the difference between private and 
pablic law centers around the difference between zwingendes Recht (manda- 
tory statute) and nichtzwingendes Recht (directory statute). A discussion on 
vested rights and the gaps in the law concludes the first part of the book. 
The following chapters are an investigation into the nature of state organi- 
ztion and the function of the state as lawmaker and law enforcer. The last 
pert of the book deals with the nature of corporations in private and public 
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law, the community of nations, and the nature of international law. It ends 
with a contribution to the complex problem of responsibility of corporations 
and the state according to municipal law, and the responsibility of the state 
and individuals in international law. 

The work represents in many respects a new approach to the topics dis- 
cussed, and the theories are developed with a keen logic and penetrating 
analysis, characteristics also of the earlier publications of this eminent Swiss 
jurist. The style is, however, heavy. A good acquaintance with the 
technical terms used in Continental jurisprudence is necessary to draw full 
benefit from this German work. 

Burckhardt’s theories are most interesting. As far as international law is 
concerned, the author concludes that in this field no contrast can exist be- 
tween the law that is (positives Recht) and the law that should be (richtiges 
Recht). Burckhardt denies the existence of “ positive law” in this field, that 
is as regulating interstate relations. He, however, does not deny the exist- 
ence of law as dominating the community of nations, but he points to the 
natural law (richtiges Recht) as exclusively binding. This is just one example 
of Burekhardt’s interesting findings. They deserve to be read in their full 
text. 

This book will provoke the opposition of many well-established schools. 
No one, however, interested in the philosophy of law, will read this valuable 
contribution to juristic science without great interest and benefit. 

Max Hasicur. 


The World Crisis, 1916-1918. By the Rt. Hon. Winston S. Churchill, C.H., 
M.P. New York: Charles Scribner’s Sons, 1927. Two volumes: xvi, 302; 
x, 319. Index. $10.00. 


Continuing the narration contained in The World Crisis, 1911-1914, and 
The World Crisis, 1915, Mr. Churchill, who served as First Lord of the Ad- 
miralty (1911-15) and as Minister of Munitions (1917-18), now offers the 
world these concluding volumes, deeming it of interest, he writes, “to record 
before they fade the impression and emphasis of various episodes, so far as I 
was personally able to appreciate them.” “Such a method,” he says, “is no 
substitute for history, but it may be an aid both to the writing and to the 
study of history.” 

So clear, so frank and so modest a statement of the writer’s estimate of his 
own work totally disarms the critics. There is no consistent point d'appui 
for an attempt to refute or correct Mr. Churchill’s statements. Being 
avowedly a record of personal impressions, the right attitude toward it is to 
listen to the author’s recital with the attention and interest to which his 
close intimacy with the events described and with the persons responsible for 
their occurrence entitles him. 

This contact was very close at all points of the Great Crisis, and for the 
future historian this fact is of great value; for while it leaves him free to con- 
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sider with equal attention the impressions of other writers, it supplies him 
with valuable materials, not available from other sources, supported by the 
authority of one who was in many matters not only a personal witness but in 
some instances an actor and even an initiator of policy. This book is, there- 
fore, to be placed alongside the Genesis of the War by Lord Oxford, the 
Twenty-Five Years of Viscount Grey, and the account of England’s prepara- 
tion for the crisis in Viscount Haldane’s Before the War; which, taken to- 
gether, constitute a very complete presentation of Great Britain’s part in the 
great conflict. a 

Mr. Churchill’s reference to his book as one of “impression and emphasis” 
should not lead to the conclusion that these volumes are wanting in objectiv- 
ity of subject-matter. On the contrary, there is in these volumes a constant 
appeal to facts and figures, with many maps and tables of statisties, espe- ‘ 
cially with reference to military affairs, in which the author shows a deep in- 
terest and regarding which he does not hesitate to challenge the views of the 
highest military authorities regarding the conduct of the war. Elaborate 
proofs are assembled in the text to establish the correctness of his generaliza- 
tions on this subject, especially to sustain his conclusion that the policy of 
“attrition,” as applied by Joffre and defended by Sir William Robertson, was 
a costly error. While he pays a high tribute to the talents of Sir Douglas 
Haig, Mr. Churchill finds no reputation greatly enhanced by the events of 
the conflict. “The Great War,” he writes, “owned no Master; no one was 
equal to its vast and novel issues; no human hand controlled its hurricanes; 
no eye could pierce its whirlwind dust clouds.” 

The war in general Mr. Churchill divides into three phases, distributed in 
three time-periods: the First Shock, 1914; the Deadlock, 1915, 1916, 1917; 
and the Final Convulsion, 1918. It is with the second and third of these 
phases that these volumes are chiefly concerned and each of them is graphi- 
cally depicted. 

Throughout his work the author devotes much attention to naval affairs 
with which his official experience gave him great familiarity. Of the Jutland 
naval battle the author writes with skill and insight. It is perhaps for the 
general reader the most intelligible account of the conditions of this engage- 
ment and of the encounter itself. 

To Americans the ninth chapter of the first volume, on “‘The Intervention 
of the United States,” is of special interest. 


If the Russian revolution had occurred in January instead of in 
March, or if, alternatively, the Germans had waited to declare unlimited 
U-boat war until summer, there would have been no unlimited U-boat 
war and consequently no intervention of the United States. If the 
Allies had been left to face the collapse of Russia without being sus- 
tained by the intervention of the United States, it seems certain that 
France could not have survived the year, and the war would have ended 
in a Peace by negotiation, or in other words, a German victory. 
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- The following passage sums up Mr. Churchill’s view with regard to a ‘‘se- 
queno’ in which he discerns “the footprints of destiny”: 


` The total defeat of Germany - was due to three cardinal EE the 
decision to marck through Belgium regardless of bringing Britain into 
the war; the desision to begin the unrestricted U-boat war regardless of 
bringing the United States into the war; and thirdly, the decision to use 
the German forces liberated from Russia in 1918 for a final onslaught in 
France. But for the first mistake they would have beaten France and 
Russia easily in a year; but for the second mistake they would have been 
able to make a satisfactory peace in 1917; but for the third mistake they 
would have been able to confront the Allies with an unbreakable front 
on the Meuse or on the Rhine, and to have made self-respecting terms 
as a price for abridging the slaughter. All these three errors were com- 
mitted by the same forces, and by the very forces that made the military 
strength of the German Empire. The German General Staff, which 
- sustained the German cause with such wonderful power, was responsible 
for all these three fatal decisions. Thus nations as well as individuals 
come to ruin through the over-exercise of those very qualities and 
faculties on which their dominion has been founded. 


It was the Americen intervention then, according to this writer, that finally 
consummated the defeat of Germany, and he lays stress on this statement. 
In some lucid passages he narrates in detail the progress of American reflec- 
tion on the nature and meaning of the war, in which he holds President Wil- 
son personally accountable for the delay of action. Very dramatic is the re- 
cital of how and why the decision to enter the war was finally reached. 

Although, as he recognizes, “at the end of the war more than 2,000,000 
American soldiers were on the soil of France, the physical power of the United 
States was never fully applied, or even in any serious degree, to the beating 
down of Germany. By 1920 there would have been 5,000,000; but if only a 
few score thousand Germans fell by American hands, the moral consequence 
of the United States jcining the Allies was indeed the deciding cause in the 
conflict.” 

What was it then that really ended the war? Was the German defeat 
only a “moral consequence”? The chapters on “The Unfought Campaign,” 
“The Turn of the Tide,” “The Teutonic Collapse” and “Victory,” which 
conclude the second volume of this final installment of Mr. Churchill’s work, 
are an attempt to answer this question. 

As to the proportions of men and munitions in September, 1918, he says: 


The Americar War Department now aimed at placing in the field 
eighty divisions, numerically equal in infantry to two hundred British 
or French divisions, by the end of June, 1919. The rate at which Ameri- 
can troops were landing in France was already far ahead of their muni- 
tions programme. They hoped to have forty-eight divisions in France 
by the end of 1918. The transformation of their industry was still in- 
complete, and they could only arm from American sources a fraction of 


206 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the men they were devoting to the struggle. Armies of eighty divisions 
required nearly 12,000 guns of various natures, with an unceasing flow of 
ammunition thereafter. Towards this. the United States could not 
count on supplying more than 600 medium and heavy guns and howit- 
zers. ‘They could however provide the material out of which the im- 
mense established gun plants of France could make 8,000, and those of 
Britain 3,000 pieces. By the adoption of a proportion of the British 
pattern, all the American and Canadian factories which we had hitherto 
used could be made immediately available for United States needs, 
both in guns and ammunition. 


As to the general situation after the Battle of Noyon (June, 1918), he 
says: 


The Americans were pouring in across the open seas. Italy, so nearly 
extinguished in the preceding winter, renewed her strength. Mean- 
while from every quarter dark tidings flowed in upon Great Head- 
quarters. Turkey was desperate. A sinister silence brooded in Bulgaria. 
The Austro-Hungarian Empire was upon the verge of dissolution. 
A mutinous outbreak had occurred in the German Navy. And 
now the valiant German Army itself, the foundation and life of the 
whole Teutonic Powers, showed disquieting symptoms. The German 
nation had begun to despair, and the soldiers became conscious of their 
mood. Ugly incidents occurred. Desertion increased, and the leave 
men were reluctant to return. The German prisoners liberated from 
Russia by the Treaty of Brest-Litovsk returned infected with the Lenin 
virus. In large numbers they refused to go again to the front. A 
campaign of unmerited reproach was set on foot against the German 
officer class. 


But it was not these conditions that determined the conclusion of the war. 
As Mr. Churchill shows, Germany was beaten in the field, and he does not 
disparage the American contribution to this result. With a vividness that 
enthralls the reader, he tells the story of the last great battles. He pictures 
at the same time the utter collapse of the Central Powers in the East, “the 
explosion of revolution in the most disciplined and docile of States,” and the 
hasty flight of the defeated Supreme War Lord. 

It is a large canvas that is spread before us in these volumes, full of action, 
crowded with moving figures, a world drama painted in brilliant colors. 
Whatever may be the estimate of future historians of a less temperamental 
school, The World Crisis will hold a permanent place among the contempo- 
rary records of the Great War. Its eloquence, its sincerity and its frequent 
touches of magnanimity in the midst of relentless judgments of what this 
book regards as error in the conduct of the war, disclose to us how unreserv- 
edly Winston Churchill, in the face of bitter criticism of his course as First 
Lord of the Admiralty, threw his whole being into the terrible struggle which 
he has so dramatically described. 

Davin Jayne HILL, 
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Le Problème du Pacifique. By André Duboscq. Paris: Librairie Delagrave, 
1927. pp.126. Map. Index. 


This small volume is the thirteenth from the pen of this author, of which 
seven deal with political questions covering Hungary, the Mediterranean 
littoral, the Near East, and three upon the extreme Orient. On this phase 
of world affairs Duboscq has written upon The Evolution of China; then 
China Face to Face with the Powers; and now his latest volume upon the 
Problem of the Pacific. These three form apparently part of an attempt to 
lay before the French public and students of international affairs a synthetic 
evaluation of the situation in the extreme Orient, together with his concep- 
tion of the Russian, the British and the Colonial Powers’ policies and aims in 
this vast area. 

The book is marred by the giving of quotations for which the author has 
not troubled in certain cases to give any reference (vide pp. 6, 46, 52, 53, 61, 
65, 69 et seg.). These, though unsupported, may serve as a slight indica- 
tion of the possible tendency of opinion in France upon Oriental affairs. He 
commences with a reference to the utterance of the late President Roosevelt 
regarding the “Dawn of the Pacific Era” in the world’s history, a view which 
the author thinks has been abandoned as a vision by modern American poli- 
ticians under pressure of the sequelae of the world war and the Washington 
Conference. The chapters dealing with Russian and British policies are not 
convincing, except in so far as he visualizes Soviet Russia as attempting to 
adopt certain forms and methods of the late Tsarist régime in Asia. In the 
author’s opinion, there is a possibility that, in the final analysis, there will 
develop in the extreme Orient a position in which Soviet Russia and the 
United States will find themselves as antagonists, being the representatives 
of two opposing principles of government, the prize in each case being the 
trade of China and its development. 

The author realizes that the international position of Japan has undergone 
much change since the World War, due to several causes, one of which was 
the breaking up of the Anglo-Japanese alliance and the results of the Wash- 
ington Conference; but does not appear to appreciate that these events leave 
Japan free to choose any other form of alliance which the international 
movements of today or tomorrow indicate as being useful to her position or 
policy as a leading Asiatic Power. Omissions in the book indicate that the 
author is not fully posted with events leading up to the opening of Japan. 
For instance, on page 22 and following, when discussing the formal docu- 
ments of arrangements between Japan and Western Powers, no mention is 
made of the visit of Admiral Sterling to Japan in the autumn of 1854 when 
he negotiated the Convention of Nagasaki with the Governor, who had as an 
adviser a Metsuke or Japanese censor. 

As a serious contribution to this problem the book adds little to the sum of 
human knowledge. But as a possible indication of certain movements of 


French opinion, it is interesting. W. B. CARPENTER 
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Frankfurter Abhandlungen zum Kriegsverhiitungsrecht. Herausgeber: Prof. 
Dr. F. Giese und Prof. Dr. K. Strupp. No. 1. Die Fortbildung der inter- 
nationalen Schiedsgerichisbarkeit seit dem Weltkrieg. By Hans Wilhelm 
Thieme. pp. 85. No. 2. Die Fortbiidung der internationalen Schieds- 
gerichtsbarkeit seit dem Weltkrieg besonders durch den Locarno-Pakt. By 
Paul Kaufmann. pp. 77. No. 3. Die vélkerrechiliche Garantievertrag 
inbesondere seit Entstehung des Genfer Vilkerbundes. By Dr. Otto Buss- 
mann. pp. 66. Leipzig: Robert Noske, 1927. Rm. 5 each. 


These essays, which deal with the progress and development of interna- 
tional arbitration since the War of 1914-1918, are apparently the first of a 
series on the subject of the prevention of war. The editors, Dr. F. Giese and 
Dr. K. Strupp, say in their introduction that these essays are the fruit of 
their efforts during years past to direct their students in the elaboration and 
recasting of this phase of the law of nations. 

In the first essay Dr. Thieme treats the League of Nations and the pro- 
visions of the Covenant which aim at the prevention of war; international 
justice and international arbitration; international arbitration and sover- 
eignty; arbitration treaties; and the Geneva Protocol. The whole essay 
covers only 85 pages, but in this short space the author succeeds in giving 
a fairly satisfactory sketch of the history of arbitration since 1918 and in 
analyzing carefully the factors involved. ` 

In the second essay the author, Paul Kaufmann, discusses the arbitration 
provisions of the Locarno Treaties and compares them with those contained 
in the Covenant of the League. He sees in the Locarno Treaties a real gain 
for the cause of arbitration. 

The third essay deals with international treaties of guaranty, particularly 
those treaties made since the founding of the League of Nations. The 
author devotes 66 pages to a very keen and searching analysis of the whole 
question. This essay, and the others in the series, constitute a valuable 
contribution to the literature of this subject. It is to be hoped that the law 
faculty of the University of Frankfort will continue this series of publications. 

Hopart R. COFFEY. 


Prize Law During the World War. A Study of the Jurisprudence of the Prize 
Courts, 1914-1924. By James Wilford Garner. New York: Macmillan, 
1927. pp. xlviii, 712. Index. 

High praise is due Professor Garner for undertaking the very difficult task 
of collecting the reported decisions of prize courts of the belligerent countzies, 
many of which have not been published in complete form, as well as for 
digesting and bringing together in one handy volume the results of these 
decisions. Professor Garner states: 


During the World War special prize tribunals were organized, or 
existing courts designated and authorized to exercise jurisdiction in 
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matters of prize, in Austria-Hungary, Belgium, China, France, Ger- 
many, Great Britain, Italy, Japan, Roumania, Russia, Portugal, Siam 
and Turkey. From first to last these tribunals rendered not less than 
fifteen hundred reported decisions, besides a large number of other 
decisions which were never reported. No war of the past ever produced 
so extensive an output of prize jurisprudence. It deals with every 
question of international law that had been the subject of adjudication 
by the Prize Courts during former wars and in many cases old questions 
were presented under new and sometimes novel forms. Likewise, the 
Prize Courts were called upon to decide many new questions that had 
never before been the subject of adjudication, and consequently con- 
cerning which there were no exact precedents for the guidance of the 
courts. 


In the beginning the author covers the function and organization of prize 
courts, their jurisdiction and procedure. Then follows a chapter on the 
law applied by prize courts, in which the author discusses, among other 
things, the Hague Conventions, the Declaration of London, and the Declara- 
tion of Paris. The “solidarity clause” of the Hague Conventions raised `a 
difficult question in the last war which future international conventions 
dealing with warfare should settle. In the same chapter the author dis- 
cusses the position of customary international law, the weight given to opin- 
ions of text writers and jurists, and the doctrine of stare decisis, and the theory 
of changed conditions. Finally, the author takes up the subject of whether 
prize courts apply international law or municipal law and which law has 
precedence, in the view of the courts of different countries. 

The chapter on the right of capture in maritime war deals largely with the 
place of capture, that is, whether the prize is captured on the high seas, in 
port, on inland lakes, neutral waters, etc. and whether captures may be made 
by land forces or port authorities as well as by naval forces. The case of the 
Appam, sent into Norfolk under a German prize crew, is well covered at 
the close of the chapter. 

The following two chapters cover the subject of vessels exempt from cap- 
ture—fishing vessels, hospital ships, small boats in local trade, refugee 
ships, cadet ships, and Belgian relief ships. Sir Samuel Evans held that 
deep sea fishing vessels engaged in a commercial enterprise which formed 
part of the trade of Germany were liable to capture and condemnation. He 
limited the exemption to fishing vessels plying the industry near or about 
the coast. It is interesting to observe the German decision as to the Belgian 
relief ship Haelen which was held lawfully captured in the German war zone 
on the ground that its safe conduct prohibited it from navigating this zone. 

Under the same heading of exempt ships the author discusses ships in port 
_or entering port at the opening of hostilities, ships entering port or encoun- 
tered at sea in ignorance of hostilities and refugee ships in port. The author 
touches upon the question of the seizure of refugee enemy vessels by 
the United States and certain other countries without putting them 
through a prize court. The United States under a joint resolution of Con- 
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zress of May 12, 1917, seized a large number of German vessels lying in 
American ports and partly wrecked by order of the German Govern- 
ment. The author upholds this procedure (p. xliii). It is interesting 
-0 observe that British prize courts withheld judgment in certain cases of 
nerchant vessels in port at the outbreak of war, and issued “Chile orders” 
which involved the detention of the vessel under the control and jurisdiction 
of the court and subject to its further order, the Crown being at liberty 
30 apply to the court for a further order of condemnation. If the ship was 
ost during the period of hostilities, the government was not responsible. 

The capture of enemy private property at sea is taken up in Chapter VIII. 
It is well established that enemy private property at sea is good prize, and 
various cases during the World War affirm the ancient rule of confiscability 
:n such cases. The author here takes up the exceptions to the rule. The 
zule of the Declaration of Paris of 1856 that neutral ships make neutral goods 
was also upheld by the prize courts with the modification that the rule did 
not protect enemy goods seized on a captor’s vessel or a vessel of the captor’s 
ally. In short, the rule covered enemy goods only when actually under the 
neutral flag, according to the British decisions, although the French adopted 
a less rigorous view. Consequently, enemy goods transshipped from an 

` znemy to a neutral vessel are not protected by the rule, nor are enemy goods 
under a neutral flag, if “infected” by the presence of contraband. Other 
departures of the rule are also discussed, particularly those due to the reprisal 
or retaliatory measures of the belligerents, such as the British Orders in 
Council, ending with that of February 16, 1917, issued in retaliation against 
the German War Zone Decree of February 1, 1917. Sir Samuel Evans up- 

. held these measures, as did also the Judicial Committee. The right of 
retaliation is a right of the belligerent and not a concession by the neutral. 
Consequently a neutral is not entitled to compensation for the inconvenience 
suffered. The author summarizes the arguments pro and con by various 
-writers regarding the legality of such retaliatory measures, and urges that 
the matter should be regulated by international agreement in future revision 
of the laws of war. 

In this chapter, the author also takes up the interpretation of Article 3 
of the Declaration of Paris—neutral goods under enemy flag are exempt from 
capture, and shows how Article 3 was applied by the prize courts of the vari- 
‘ous nations. It is interesting to note that the German and Austrian prize 
courts held that the owner of neutral goods destroyed on an enemy ship 
-was entitled to no compensation. This was, of course, in line with the 
German doctrine of ‘‘the necessities of war.” 

In Chapter IX, the author takes up the national character of ships, both 
under the rule of Article 57 of the Declaration of London before it was dis- 
-carded by Great Britain and her Allies in the autumn of 1915, and subse- 
quently under the rules of international law. The author considers when the 
flag is and is not conclusive as to nationality. It appears that the prize 
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courts let nothing, even the flag or Article 57, prevent their going back of the’ 
nominal ownership in order to ascertain who the real owners were. While 
the non-enemy flag was not regarded as conclusive as to the non-enemy 
character, the enemy flag, on the other hand, was held to be conclusive as 
to enemy character. ; 

In closing the chapter, the author reviews the prize.decisions on non- 
enemy interests in enemy ships, such as mortgages, liens, etc. The prize 
courts of both groups of belligerents seem to agree on the rule that all such 
interests follow the fate of the ship and are confiscated with it, which is the 
traditional English doctrine on the subject. The status of enemy interests 
in neutral vessels, however, is not clear-cut, and the decisions appear to 
be confused. f 

In Chapter X, the author takes up the transfèr of ships to other flags. 
Articles 55 and 56 of the Declaration of London made a distinction between 
transfers of enemy vessels to neutral flag before the declaration of war and 
after the outbreak of war. Speaking broadly, the presumption is against 
the validity of transfers made after the outbreak of war, but this may be 
rebutted, whereas the presumption favors the validity of transfers made 
before the outbreak of war, which may also be rebutted. This should 
ordinarily become a question of good faith, but all of the prize courts did not 
so consider it. l 

Chapter XI, on the nationality of goods captured at sea, deals largely 
with the question of the determination of enemy character. The author 
points out that the Declaration of London leaves open the question of the 
test to be applied in determining neutral or enemy character of the owner of 
goods. The matter was therefore covered in prize regulations by the various 
belligerents. Those which made the nationality of the owner the sole or 
primary test were Germany, France, Italy, Japan and Russia. Among 
those which, on the other hand, adopted the rule of domicile were China, 
Great Britain and the United States. Great Britain and France, however, 
both departed in some degree from their traditional rules in this respect. 
After a general discussion, the author takes up the details of burden of proof, 
the status of mortgagees, pledgees and insurers, the distinction between 
commercial and civil domicile, the elements of commercial domicile, etc. 

Connected with the nationality of goods captured at sea is the question 
of the passing of title under ante bellum contracts (Chapter XII), that is, 
whether the ownership had legally passed to the claimant at time of capture. 
This involved the interpretation of different kinds of contracts employed in 
maritime transactions. In determining the question of the ownership of 
goods at the time of capture under peace-time contracts, the prize courts 
generally applied the rules of municipal law. - On the other hand, in deter- 
mining the fact of ownership in the case of war contracts or contracts made 
in expectation of war, the prize courts applied prize law and not municipal 
law, and refused to recognize the validity of transfers of property which, 


212 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tnder the rules of municipal law, would have been valid transfers. In 
short, bona fide transactions which took place during peace were governed 
Ey ordinary municipal law, while transactions taking place during, or in 
Enminence of, war were governed by the law of war. Various decisions on 
this question, as well as the interpretation of particular clauses in contracts, 
and the relationship of principal houses to their branches, are reviewed by 
the author. At the close of the chapter, the author takes up the enemy 
«haracter of companies, that is the nationality of juridical persons, such as 
«ivil law partnerships, ordinary corporations, and so forth. During the 
«ourse of the war it seems that the nationality of the legal entity was aban- 
-Joned by some states and the nationality of incorporators or directors 
-ubstituted. In this way the distinctions between different kinds of com- 
>anies tended to disappear. 

In Chapter XIII the author treats of contraband of war, on which he says 
ahe decisions run well into the hundreds and deal with every conceivable 
aspect of the subject. On account of the pressing need for foodstuffs and 
ammunition, the traffic in contraband reached an extensive scale. The facts 
of the situation also caused rigorous measures to be used. Germany, the 
principal belligerent on one side, had gateways for supplies through neutral 
states. It was practically impossible to distinguish between supplies in- 
sended for the civilian population and those intended for the armed forces 
>n account of the system of government control of foodstuffs and other 
zommodities. And many articles hitherto unadapted to military uses were 
now used extensively in the war, so that it was difficult to distinguish þe- 
3ween absolute and conditional contraband. After a statement of these 
special circumstances, the author considers in detail the matter of absolute 
and conditional contraband, the doctrine of continuous voyages, contraband 
in the mails, and hostile destination in all of its refinements. 

Chapter XIV continues the discussion of contraband of war with particular 
reference to the right and duty of search, and unneutral service. The con- 
demnation of ships for carrying contraband, the element of knowledge on 
the part of the ship-owner or of the charterer or master are covered, as well 
as the immunity of a contraband carrying ship on the return voyage, the 
matter of ignorance of hostilities or of the contraband lists, the doctrine 
of infection, the right of visit and search, and the effect of unneutral service. 

Chapter XV deals with blockade, which during the World War was a 
matter of first importance. The departure from existing rules and practice 
are noticed and examples of “regular blockades” are given. The blockade 
of certain neutral countries is commented upon. Besides the effectiveness 
of blockade, and the question of notice, the author gives considerable space 
‘to “irregular blockades,” such as the German submarine blockade and the 
Anglo-French blockade of Germany. 

The matter of indemnities and damages occupies the last two chapters of 
-the book, and includes such questions as damages for seizure or detention, 
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losses due to the destruction of vessels and cargoes or deterioration of goods, 
claims for freight, and indemnities for seizure in neutral waters, as well as 
claims for interest, and so forth. 

This review indicates the completeness of Professor Garner’s work and the 
full references are mines of information for students and practitioners. This 
book will no doubt be the standard one-volume work on Prize Law for years 
to come. 

L. H. Wootsey. 


Receni Revelations o European Diplomacy. By G. P. Gooch. London and 
New York: Longmans, Green & Co., Ltd., 1927. pp. vi, 218. Index. $3.00. 


The object of Professor Gooch is to acquaint his readers with the new 
literature dealing with the World War. He does exactly that without 
passion and without heat. The reader learns what he should consult and 
what to guard agairst even in the consulting. The causerie is most happily 
done and produces a certain amount at least of clarity and light in a some- 
what turgid sea. Naturally, the conclusions of such a work are most likely 
to be challenged, but the author has rigidly restricted himself to plainly 
justifiable deductions from the generally accepted facts and produced an 
indisp2nsable book characterized by simple directness of method that 
contrasts strongly with the bitterness and verbosity of the more extreme 
“revisionists.” 

Germany is held up as, at the worst, blundering but not criminal, by the 
German writers. Many of them do admit Germany’s readiness to let 
Austria wage a “local” war to coerce Serbia; practically all deny that she 
intended to force a general conflict. Professor Gooch would leave intact 
the old theory concerning the Kaiser: “a disturbing factor in the life of the 
world” (p. 13). Germany may be somewhat rehabilitated, but not the 
Kaiser. The ineptitude of Austrian diplomacy is still more strikingly 
revealed (pp. 81-82, etc.). What is now made available heightens rather 
than lessens the blame hitherto attached to Austria. “The World War orig- 
inated in the Near East,” in “the quarrelsome Balkan family” (p.115). Herr 
Wendel might well receive more cordial recommendation to serious stu- 
dents; Miss Durham, less (pp. 119-120). ‘Macedonia was to the Bulgars 
what the Rhine Provinces were to the French” (p. 212). An analogy, a very 
rough one, would not be hard to find between the Bulgarian attitude toward 
Serbia and the Serbian toward Austria-Hungary. Jovanovich, however, 
should not be presented as trustworthy merely on points unfavorable to 
Serbia (pp. 118-11¢): Seton-Watson really wrote Sarajevo, not Serajeve 
(p. 119). Great Britain is impartially handled. The gentle chiding that 
is given to Sir Edward Grey is not unfair. Rumanian aspirations, quite 
as legizimate as the Jugoslav, prompted Bratiano in “ putting himself up to 
auction” (p. 213). Bratiano went after “the apple of his eye,” Transyl- 
vania, for similar reasons to those that impelled Italy to go after Venetia 
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:nstead of Rome in 1866. Spanish, Belgian and Italian writers apparently 
aave given us but little more than what we knew before. One gathers 
-hat the new material has not painted France black, even if her garments 
are not spotlessly white. American writers on the World War, Därtill 
Walter Page, House, ete., are given moderate mention. 

“To explain the conduct of the statesmen of Europe in terms of res 
wradition or ambition is not necessarily to approve the policies from which 
she catastrophe arose” (p. 213). - The material reviewed by Professor Gooch 
does go a long way toward giving us these explanations. One word of 
aaution may not be out of place. “These performers who strutted across 
she stage” (p. 214) were all anxious to have their rôle recognized as even 
super-important. Unfortunately some of them were more conceited than 
scrupulous. Dororolsky, Pashitch, Isvolsky, Conrad von Hötzendorf 
‘among others) struggle to prove their right to the center of the stage, 
however damaging to their reputation for morality, their revelations may 
be. But we do not necessarily have to believe them. 

“The root of the evil lay in the division of Europe into two armed camps 
. . . and in the doctrine of the Balance of Power,” states Professor Gooch 
(p. 213). Yetit must be suggested that even these explanations, wise and 
fair as they are, are not wholly adequate. The causes of the World War are 
not to be found so much in the overheated ambitions of European politicians 
as in the thoughts and hearts of Italians, Rumans, Czechoslovaks, Poles, 
Serbo-Croats, Bulgarians, ete., all striving or groping toward “self-deterri- 
nation” in language, culture and political control. Probably this book will 
‘be criticized for its cold impartiality between the interests of dynasties and 
the aspirations of peoples. 

ARTHUR I. ANDREWS. 


- The Essentials of International Public Law and Organization. By Amos 8. 
Hershey. Revised Edition. New York: The Macmillan Co., 1927 
pp. xxii, 784. Index. 

This is a thoroughgoing revision of a volume which has long enjoyed favor 
in courses on international law in our colleges and universities. Professor 
Hershey tells us frankly that it was not “until the dawn of Geneva and 
Locarno” that he acquired sufficient resolution to overcome his “temporarily 
weakened faith in the potency of international law” and to undertake the 
task of revision. He now believes not only that the “New World Order 
has secured a, fairly firm footing, but that, mainly due to the agency of the 
League of Nations, International Law is passing through the greatest 
period in the history of its development.” To one who has long awaited 
the present revision it is particularly gratifying to know that it has come 
about under such happy auspices. For indeed we stand on the threshold 
of great events, if only statesmen be equal to the task. 

Perhaps no two scholars will agree as to the proper method and scope of 
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a textbook on international law. There are those who hold that the sim- 
plest approach to insernational law is the historical approach; that the record 
of irternational custom and treaties speaks in a sense for itself, that the duty 
of the textbook writer is merely to state the facts and let such conclusions 
be drawn as seem appropriate to the reader. At the other extreme are those 
who would reconstruct international law and present it as a more logical 
and consistent system, grouping the facts to fit in with their prearranged 
categories. Professor Hershey takes what is generally described as the 
“positive” attitude, keeping close to the realities of international life and 
using the language of the foreign offices without attempting to show the 
fallacies frequently involved init. Occasionally he ventures an observation 
of his own, e.g., that a certain practice should be the rule of international law, 
but for the most part he is concerned with presenting the existing system 
without criticism or comment. In the footnotes, however, are references 
to the views of more theoretical writers, and here the student can find mate- 
rial for building up a new system according to his individual conception of 
what is just and practicable between nations. 

A number of inter2sting and useful changes have been made. Chapter V 
deals with ‘‘The Faris Treaties and After” and thus supplements the excel- 
lent history of international relations and law contained in the earlier edition. 
Another new charter, XXIII, deals with the “Prevention and Solution of 
Differences through International Organization and Codperation” and gives 
a convenient analysis of the organization and functions of the League of 
Nations, including, in a footnote, a description of the International Labor 
Organization and a summary of its activities. The revision of the chapter on 
“Amicable Means cf Settlement of International Differences” naturally 
includes a study of the Permanent Court of International Justice. 

In the interest of economy of space Professor Hershey felt it necessary 
to continue the method of the first edition in limiting the body of the text | 
to the general prinziples or “essentials” of international law, and in relegat- 
ing to footnotes the less important but more graphic details. This practice 
has the disadvantage of making the text much less readable than it might 
otherwise be, but it has the compensating advantage of making it possible 
to include in a single volume an amount of material which could easily have 
filled a two-volume work. Nowhere else, in so brief a compass, can one find 
such a wide range of information on international affairs and such numerous 
references to bibliographical and documentary sources. And there is the 
further advantage that the body of the text can be made to suit the needs 
of briefer courses on international law. 

It would be easy ta quarrel with Professor Hershey over some of the more 
or less dogmatic statements of principle contained in his text; but for the 
most part the true quarrel of the critic should be, not with the author, but 
with international law itself, almost every rule of which has need of greater 
clarification and more precise definition. The present volume is therefore 
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rather a call for a wider study of the subject in our colleges and universities. 
JE the great task of codification is to be carried on to successful completion, 
is can only be done by the enlistment of leaders of public opinion in the 
r=nks of the small group of scholars who are trying to develop our present 
icternational law into an effective rule of justice between nations. Those 
cf us who have long been grateful to Professor Hershey for his text of 1912 
rust take this occasion to express our further gratitude for the revised 
edition. 
C. G. FENWICK. 


as Recht der Minderheiten. (Materialien zur Einführung in das Verständ- 
nis des modernen Minoritätenproblems.) By Dr. Herbert Kraus 
Berlin: Georg Stilke, 1927. pp. 365. Index. Rm. 10. 


This is a collection of documents, mostly official, on minorities, appearing 
a3 No. 57 of Stilke’s Rechtsbibliothek. In a short introduction Dr. Kraus 
ziates that he has collected those documents which he feels are of fundamen- 
3al importance for an understanding of the modern minorities question. Ths 
Folume is intended as a practical tool for scientific work and is limited to 
cocuments showing the development of minorities problems. No attempt 
5 made at a complete collection. Included are the minorities provisions af 
she treaties made at the close of the World War with the Central Powers, ths 
minorities treaties of the Principal Allied and Associated Powers with Greece, 
Poland, Rumania, Jugoslavia, and Czechoslovakia, six bilateral minorities 
Heaties, eight outstanding League conclusions or resolutions, minorities 
declarations of Albania, Esthonia, Latvia, and Lithuania, and 28 more cr 
lass official declarations, resolutions or projects of private organizations, 
municipal appeals, regulations, and the like. 

The treaty with Poland, which has bzen the basis of so many other treaties, 

‘3s given in French, English, and German. Elsewhere French is the general 
rule, and German is used only where a document has been issued also in that 
Janguage. A very few appear in English. , All the footnotes, however, are 
in German, as are the notes appearing in the body of certain treaties, whera, 
Zather than quote full texts, variations from the treaty with Poland are 
noted. The documents are arranged chronologically, except for a few 
glassed together in an annex. At the head of each document are indicated 
various places where it may be found; each document is fully footnoted to 
show its relationship with the others. These footnotes are not a commen- 
tary, but indicate historical material and give leads for further investigation. 
The volume contains complete indexes and a bibliography. 

The work is done with thoroughness within the limits set by Dr. Kraus in 
the preface, and would seem to serve as a good introduction to the minoritizs 
problem, showing the kinds and sources of materials bearing on it. 


LAVERNE BURCHFIELD. 
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Gaskrieg und Völkerrecht. By Dr. Josef L. Kunz. Wien: Julius Springer, 
1927. pp. iv, 84. Rm. 4.80. 


This book, dedicated to Dr. Dumba, former Austrian Ambassador to the 
United States, affords a brief survey of the relation of chemical warfare to 
international law, with special reference to two questions: first, the use of 
chemical weapons during the World War in violation of international law; 
second, the prohibition of chemical warfare in the future. Preliminary to 
the discussion of these questions, the author in the first chapter traces the 
evolution of gas warfare, showing, (1) its use during the World War, and, 
(2) its intensive development since the war. The second chapter discusses 
the use of gas warfare during the World War as regards its conformity to 
positive international law. The third chapter considers future prevention 
of chemical warfare. This question as analyzed includes: first, a historical 
synopsis covering the years 1919-1925, and, second, the position to be taken 
with respect to chemical warfare in the future. In the development of 
this situation the author directs attention to the strongly divergent schools 
of thought existing at the end of 1925 as regards the recognition of gas 
warfare by international law; the inclusion of war as a legal concept con- 
stituting a part of international law; the control or avoidance of war; and the 
international prohibition of gas warfare in the future. In conclusion the 
author expresses the opinion that future prevention of gas warfare must be 
by treaty, and he includes a treaty draft as a basis of discussion. The text 
is well supported with citations of authorities and a general bibliography on 
gas warfare. 

Howard S. LeRoy. 


Private Law Sources and Analogies of International Law (with special refer- 
ence to international arbitration). By H. Lauterpacht. London and 
New York: Longmans, Green and Co. Ltd., 1927. pp. xxiv, 326. Index. 
$8.50. 


This is a book with a purpose, the purpose being to show that international 
law has come into being between nations for the same reasons that law 
within the nations has come into being: because of the individuals composing 
each and every nation. Men and women come together because they are 
sociable beings; from their association society exists without conscious 
formation, law making its appearance in order to control their actions, to 
secure their rights, and to redress the wrongs which may be done them. It 
is a natural course of things, and the law is natural, in the sense that indi- 
viduals could not live without it if they would, and, it may be added, that 
they would not if they could. There is no suggestion in this of a law-maker. 

The process is a natural one, and the law, few in its principles, however 
many its rules, is the consequence of the natural process. These principles 
are much the same everywhere, because human beings are much the same, 
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and everywhere they wish protecticn of their rights, reparation for their 
wrongs, and an assurance that the given word shall be kept. 

As the needs of a community suggest other and new rules, they come into 
baing. They are made by the people, although we may say by the State, 
aa our understanding is that it is not the State, but the people residing within 
‘boundaries, who make the approved rules which may be called laws. 

The above statements are of the reviewer, more by way of introduction 
than an express statement of what Dr. Lauterpacht says. They are in 
place as showing that necessary rules arise with social necessity, without 
being created by the State, for Dr. Lauterpacht would have us understand 
that the State is not the creator of law, nor as such, the judge of morality, 
and that to. restrict law to the so-called positive law made and imposed by 
the State, is incorrect in theory and dangerous in fact. 

So much for what we would call municipal law. 

Dr. Lauterpacht is equally sure that the State, as such, does not make 
international law; in other words, that the State does not make a rule of 
international law and impose it upon the other States; that while a State 
may determine within its municipal jurisdiction, or rather the citizens 
thereof, within their jurisdiction may make a rule for themselves, it does not 
have, nor can it have extraterritorial effect. Usages and customs between 
Btates as within States grow up, and the principles of justice expressed in 
Tules of law within States are more or less in accord, inasmuch as they spring 
from the necessities of individuals making up the States; only those which 
are fitted to the relations of States as such, are either applied to the rela- 
tions of States, or they are developed or modified in such a way as to be apt 
for this purpose. So sure is the learned author of this that he prefixes to his 
work a phrase from Grotius’ Mare Liberum: “. . . populi respectu totius gen- 
eris humani privatorum locum obtinent.” [Cap. V.] and follows it with a 

satement from the late Professor Holland, which is as a gloss upon the 
opinion of the lad Grotius, some twenty-one years of age when he wrote his 
Commentary on the Law of Prize, and but twenty-six when he published its 
twelfth chapter under the title of Mare Liberum. Professor Holland’s 

satement is that “The Law of Nations is but private law ‘writ large.’ It 
is an application to political communities of those legal ideas which were 
-originally applied to relations of individuals.” + 

This is believed to be a correct statement of the situation; and if anyone 
doubts it, or wants to see how it can be demonstrated, he will find it to per- 
fection in Dr. Lauterpacht’s Private Law Sources and Analogies of Interna- 
tional Law, a great and abiding contzibution to international justice. 

.Dr. Lauterpacht is an outspoken advocate of international arbitration, 
and of the judicial settlement of disputes between States. He subjects the 
¥Fositivists to an unrelenting cross-examination to establish his contention; 


1Thomas Erskine Holland, Studies in International Law (1898), p. 152. 
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and he says (at least in the opinion of this reviewer) that the Positivists are 
obliged to fall back on general principles, that is, natural law, when the 
positive rule has not been imposed. This, he rightly contends, is an express 
acknowledgment on their part, of the existence and binding effect of “ non- 
positive” rules. Fortunately for us, he interrogates the nations, and 
proves by their treaties that they have submitted their disputes for the past 
century and more to temporary tribunals of arbitration, to be decided by the 
principles of justice and equity, generally ‘recognized rules of law, ete. The 
meaning of this can only be that they recognized the existence of such 
principles, although they had not been imposed. 

` This is a hard nut for the Positivists to crack, but, to change the figure, 
he routes the Positivists by his treatment of Article 38 of the Statute of the 
Permanent Court of International Justice. Indeed, in his brief foreword to 
the volume, Mr. Arnold D. McNair states that the first of the “two things 
of real value” in Dr. Lauterpacht’s volume is “a thorough exploration of 
the justification of that part of Article 38 of the Statute of the Permanent 
Court of International Justice which directs the Court to apply, amongst 
other rules, ‘the general principles of law recognised by civilised nations.” 
And the second of the “two things of real value” is, according to the same 
competent authority, “a mass of legal material from the awards and pro- 
ceedings of international tribunals” establishing as a fact “that there is 
more international law in existence than is generally believed.” 

The reviewer would like, in his own behalf, to congratulate Dr. Lauter- 
pacht upon his analysis of Article 38. He happens to know that the third 
category of law which the Court is to apply—‘ The general principles of law 
recognised by civilised nations’’—was adopted for the express purpose of 
supplying a rule of decision, where international conventions and interna- 
tional custom did not exist, so that the Court could decide the dispute before 
it in the absence of conventional and customary law; and that, as Dr. 
Lauterpacht says in the second footnote to page 68, ‘The expression ‘gen- 
eral principles of law recognised by civilised nations,’” is a mere substitute 
of the English-speaking members of the Advisory Committee of Jurists fram- 
ing the Statute, for the term, “‘legal conscience of civilised peoples’ as 
proposed by the Chairman of the Committee.” 

The reviewer knows of no better defense of natural law than Dr. Lauter- 
pacht’s book. He knows of no better justification of this phase of the Per- 
manent Court’s jurisdiction. The future will, in the opinion of the reviewer, 
turn its back upon the Positivists and return frankly to “the reason of the 
thing,” which is only another way of stating natural law. And it is also 
his opinion that international law can best be developed by monographs on 
special subjects, instead of elaborate treatises, and that Dr. Lauterpacht’s 
volume is a model of what a monograph dealing with a question of inter- 
national law should be. 

JAMES Brown SCOTT. 
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Where Freedom Falters. By the author of The Pomp of Power. New York: 

Charles Scribner’s Sons, 1927. pp. xxiv, 391. $4.00. 

This book is published anonymously, but the writer is identified when it is 
learned from the British Who’s Who that The Pomp of Power appears among 
the titles of books written by Mr. Laurance Lyon. Mr. Lyon was born in 
Canada, but since his thirtieth year has lived in Paris and London. He wasa 
member of Parliament from 1918 to 1921. 

Between the first chapter, on ‘‘The American Constitution and its Makers, 
and the last, on ‘‘The Flight of Freedom,” the author gives pungent expres- 
sion to numerous opinions about men, conditions and tendencies in the 
United States and elsewhere. He thinks the American Republic has ‘“‘out- 
grown its Constitution;’’ he decides that no definite American foreign policy 
axists except in the Monroe Doctrine, which is “moribund,” and in a nega- 
tive attitude with respect to the League of Nations. In the chapter on ‘‘The 
United States and Canada” the author remarks that ‘‘at present there is no 
annexation party in Canada and no threat of annexation from the United 
States,” but he quotes from “an English weekly newspaper” the statement 
that while all the ‘‘nice” people in Canada favor the English connection, 
“in democracies it is not the nice but the nasty people who govern,” and 
adds: “I entirely agree with the last statement” (p. 75). The author says 
little more about the present or future relations between Canada and the 
United States, but discusses at length the domestic policies and the personal 
characteristics of the Canadian Prime Minister, of whom he says: ‘‘He is not 
a man of any general intellectual attainments, nor has he any intellectual 
curiosity.” 

With equal bluntness the author comments on public men, living and 
dead, of England, France, Canada and the United States. He characterizes 
briefly the presidents, from Lincoln’s immediate successor to Harding, and 
says: ‘‘If one considers these names in detail, the best that can be said is that 
democracy is easily satisfied,” and pronounces the list a roll ‘largely com- 
posed of more or less uninteresting and vapid politicians.” He calls a 
recently deceased Secretary of State “tawdry and superficial,” and of a well- 
known senator, still living, he says that he ‘‘has passed his apex. It is 
generally recognized that he now typities the things he might have done, as 
he once typified the things he was going to do.” 

A characteristic chapter is devoted to Colonel Edward M. House; another 
to the foreign debt settlements. Eighty pages are given to chapters on 
“England Today,” and ‘‘The European Situation,” after which the author 
returns to the United States and discusses ‘‘Prosperity and Civilization.” 
He finds great riches in the United States and many good qualities in the 
people, but decides that the country ‘‘will produce no civilization equal to 
that of Europe for many a long day to come.” A discussion of the multip2ic- 
ity of our laws on a great variety of subjects, including prohibition, leads to 
the final chapter on ‘‘The Flight of Freedom.” 
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Americans will find in this book much interesting and perhaps wholesome 
reading, and its bluntness will be much less irritating than might be antici- 
pated. To the reviewer it seems that the author’s opinions sometimes miss 
the mark entirely, often graze the edge of the truth, but seldom hit the target 
squarely in the center. 

H. W. TEMPLE. 


A History of European Diplomacy, 1914-1925. By R. B. Mowat. New 
York: Longmans, Green & Co., 1927. pp. vili, 343. $6.25. 


There is nothing very colorful about this book; nor does it bring forward 
any important new ideas or facts. It contains, however, a rather careful and 
accurate enumeration of the main facts connected with the diplomacy of the 
World War, and the period since the war, and should furnish a satisfactory 
text book for use in certain college courses. It will also be useful for ə con- 
cise and rather elementary reference book in the field which it covers. 

This book is more complete for the period following the war than for the 
war period. There is practically no discussion of the causes leading up to the 
war or of the, at present, much mooted question as to who was responsible for 
the war. The author, however, does discuss at some length the question as 
to how far the treaty obligations of Great Britain bound her to come to the 
defense of Belgium and France. His final conclusion on this subject is indi- 
cated by the following sentence: “As therefore the existence of the Entente 
did make certain a more or less speedy codperation of Great Britain and 
France, it is a great pity that a formal alliance was not made and published 
in the years before the War.” Many will agree with this view. The author 
admits that “the Entente Powers, still hopelessly winding themselves in the 
silken web of the Constantinople spider,” were badly deceived by the diplo- 
macy of the Turks, but avoids all reference to how much more badly they 
were deceived, a little later, by the diplomacy of the Bulgarians. 

Mr. Mowat is evidently one of those who attach great importance to the 
Treaties of Locarno, which he describes as “the first successful step taken to 
solve the tremendous problems of European security, after five years of fail- 
ure.” These treaties have always seemed more valuable in the minds of the 
English than in those of any other race, and the author here is merely stating 
the orthodox English attitude. The author admits that the French Govern- 
ment was much less satisfied with the result than was the British Govern- 
ment, and that the former, ‘had all through these negotiations maintained 
that the security of France depended not only upon her position in the 
Rhineland, but upon her system of alliances in Eastern Europe.” English 
diplomacy has always been troubled with a peculiar kind of near-sightedness 
which has prevented her from seeing very clearly either conditions or dangers 
in the Near East. 

ALBERT H. PUTNEY. 
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The Russian Imperial Conspiracy, 1892-1914. By Robert L. Owen. New 

York: Albert and Charles Boni, 1927. pp. 212. $2.00. 

The author. of this interesting brochure is a former United States Senator 
who, during his term of service, became a recognized authority in the field of 
fiscal administration. In 1917 he stanchly supported the policy of President 
Wilson and was in no sense identified with that little band of “wilful men” 
who stubbornly held out against presidential leadership with reference to 
a break with Germany. In a recent number of the American Mercury, 
©. Hartley Grattan gives a graphic description of the war-time hysteria 
that seized upon American historians after the entry of the United States into 
the World War. Such an extreme attitude caused certain misgivings in the 
mind of Senator Owen, and his conversion to the so-called ‘revisionist 
school” of World War historians was made complete when by chance he 
opened the revealing volumes of Livre Noir. The experience of Senator Owen 
upon reading the secret despatches contained in Livre Noir was much like 
that of John Keats upon looking into Chapman’s Homer. At once a new 
‘world swam into the Senator’s ken, a world of amazing international intrigue 
shat gave new orientation to his thought. Now it was apparent that ‘‘the 
‘Sermans did not will the war.” The conflict was ‘‘forced on them by the 
Russian Imperialists—Grand Duke Nicholas, Isvolski, Sazonoff, Sukhom- 
linoff, and associates in control of Russia.” Many centuries ago, Robert 
Burton, in his famous Anatomy of Melancholy, descanted at length upon the 
potent effect of certain books upon individual ae I am inclined to add 
Livre Noir to his list. 

In the opinion of Senator Owen, these despatches in Livre Noir ‘‘showed 
that the theory that the war was waged in defence of American ideals was ` 
untrue.” Those who were wont to believe that the World War was but a 
prelude to a new order of Democracy, that it was but a manifestation of an 
ever increasing purpose that through the ages has worked toward its final 
accomplishment, a Parliament of Man, such individuals were living ina 

.fool’s paradise. The war was really devoid of any saving quality, and it was 
brought on by “the most gigantic conspiracy of all time” in which ‘‘Isvolski 
was the evil genius chiefly responsible.” The object was ‘‘the control of 
Constantinople and the Dardanelles, over-lordship in the Balkans and the 
seizure of German and Austrian territory.” In his well-known speech 
delivered in the Senate, December 18, 1923, Senator Owen sketched the out- 
lines of his present work and distinctly indicated his own belief in the dual 
responsibility of Isvolski and Poincaré. His interpretation of evidence won 
the praise of Professor Fay and the acceptance of Professor Barnes. And 
these were not all. Some months previous, Baron Korff, in a review in the 
American Historical Review (July, 1923, pp. 747-48) gave evidence of a 
similar reaction after reading volume one of Livre Noir. His conclusion was 
that ‘‘the reader will put aside this volume with the inevitable conviction that 
Poincaré long before 1914 had one idea in his mind, the war with Germany.” 
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In a review of the more extensive Stieve collection of Isvolski despatches, 
Professor Langer (New Republic, April 15, 1925, pt. II, pp. 18-14) echoes 
much the same sentiments as those expressed by Baron Korff. It is ap- 
parent that Senator Owen’s interpretation of evidence is not altogether 
individual. Many historians will believe that Senator Owen has overesti~ 
mated the importance of Livre Noir as a key to World War responsibility. 
Others will refuse to regard those interesting volumes as a new Sartor Resar- 
tus that strips the alleged ‘‘entente legend” of any covering of truth. To the 
revisionist school this new study of Senator Owen’s will appear as a skillful 
restatement of pertinent evidence. 


CHARLES C. TANSILL. 


El Tratado de Paz con España (Archivo Histórico Diplomático Mexicano, num. 
22). Edited, with introduction, by Antonio de la Peña y Reyes. Mexico: 
Secretaría de Relaciones Exteriores, 1927. pp. xxix, 222. 


The Spanish Government was very loath to recognize the independence 
of its former colonies in the New World. Their independence actually had 
been achieved by 1825, and in some instances much earlier; but notwithstand- 
ing almost continuous pressure from England and the United States, Spain 
did not recognize this de facto situation until much later, and even then very 
reluctantly. Mexico was the first of the new states to be so acknowledged. 
The present volume contains the documents dealing with the negotiations 
which led to the final settlement. They center around the treaty of peace 
eventually signed on December 28, 1836, and ratified more than a year 
later. The main difficulties confronted by the negotiators related to the 
questions of indemnity to Spain and certain commercial concessions as the 
price of recognition. The final treaty granted the latter to a limited extent, 
but withheld the former. It also contained a pledge, on the part of the 
Mexican Government, not to encourage or countenance the instigation on 
its national soil of plans menacing the security of Spain’s possession of 
Cuba. It marked an important era in Hispanic-American diplomacy, 
being followed by the gradual extension of recognition to the other Spanish 
states of America and, more recently, by the development of the Pan- 
Hispanic Movement. 

The introduction contains an interesting sketch of the political services 
of Don Miguel Santa Marfa, the Mexican diplomat who took part in the 
negotiations. The volume is an excellent piece of printing and editing, and 
the series of which it is a part is now becoming an important and indispen- 
sable source for the study of Mexican diplomacy. In less than three years 
22 small volumes have appeared, and we hope that the work will continue 
with equal speed and thoroughness. 

J. Frep Riery. 
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The Diplomatic Quarter in Peking. By M. J. Pergament. Peking: China 
Booksellers Ltd., 1927. pp. 133. $3.50 (Mex.). 


` This monograph is a criticism of the “Protocols of the Meetings of the 
Diplomatic Body” in Peking from October 26, 1900, to May 31,1920. The 
meetings numbered 219. Professor Pergament, as legal adviser to the 
Soviet Embassy at Peking, had access to the unpublished protocols, and his 
brochure is a useful addition to the limited materials available on the charac- 
ter of the legation quarter and the jurisdiction and functioning of the diplo- 
matic body. 

The author’s method of handling his material is unscientific. He makes 
no attempt to exhaust-it, but confines himself to the selection of incidents 
that present the corps in an unfavorable light. For example, Article VII 
of the Boxer Protocol, which reads, “in which Chinese shall not have the 
right to reside,” is read as “prohibiting Chinese from living within the 
Diplomatic Quarter” (p. 48), and upon the author’s interpretation an argu- 
ment in criticism of the practice of permitting such residence is erected. The 
author’s argument also is lacking in completeness of data and in clarity. He 
devotes a chapter to unanimity of decisions, a practice which he decries, 
in which his choice of important incidents is limited to three, one of which 
was decided unanimously. The other two involved the status of enemy 
aliens in the Mixed Court at Shanghai and that of their legation properties 
in Peking. On these issues the single minority voice was that of the Dutch 
minister; who had been entrusted with the protection of German and 
Austrian interests. The authors selection of incidents illustrates the 
difficulty of applying the rule of unanimous decision, but fails to evidence 
the practicability of majority rule. 

Chapter VII, on the right of asylum, is well argued from the standpoint 
oi one who denies that such a right exists, either for the legations separately, 
or for the diplomatic quarter, under international law or treaty. Professor 
Fergament might have, but apparently had not, anticipated how promptly 
the Diplomatic Body and Marshal Chang Tso-lin would find use for his 
argument. Chapter VIII, on the content of the term “use of the legations” 
in the Protocol of 1901, seeks to establish that the term does not contemplate 
the exercise of sovereignty. He cites no decision of the Diplomatic Body to 
the contrary, but quotes certain chiefs of mission in assertions of sovereign 
power in the quarter. His argument in a portion of this chapter neglects the 
distinction between sovereignty and extraterritoriality. 

M. Pergament concludes by urging the abolition of the diplomatic quarter 
“with its haughty aspect of an alien, unsociable, shunning and privileged 
entity” (p. 133). 

HAROLD S. QUIGLEY. 
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The Monroe Doctrine, 1823-1826. By Dexter Perkins. Cambridge: (Har- 
yard Historical Studies 29) Harvard Valens © Press, 1927. pp. xi, 280. 
Index. $3.50. 


Written primarily for the student of diplomatie history, Dr. Dexter 
Perkins’ study of the Monroe Doctrine answers a useful purpose. Dr. Al- 
bert Bushnell Hart’s earlier ‘‘Interpretation,’’ and the more recent official 
expositions of our ‘“‘elder statesmen,” Messrs. Root and Hughes, were 
addressed to a more general public. Moreover, the continuing value 
of our great national dogma depends upon just such intelligent ‘‘re- 
interpretations” as the present work, made in the spirit of the moment and 
in the light of new historical experience. With the broadening of our foreign 
contacts since the World War, the United States has assumed a position more 
nearly comparable to that obtaining when the famous doctrine was formu- 
lated than at any other period of our existence. Until 1917, foreign relations 
occupied a secondary place during a century of internal development. The 
key to our more recent attitude regarding ‘‘concerted action” with the 
Powers of the Old World is to be found, in a careful study of the period of the 
Holy Alliance which formed the background of the Monroe message. 

Unlike many of its commentators, Dr. Perkins carefully distinguishes 
between the dual aspects of the doctrine. Without entering into the some- 
what sterile discussion regarding the ‘‘authorship” of the message of 1823, 
the contributions of both Adams and Monroe are judged in the light of 
contemporary opinion, and as the author believes “it is well that fuller 
credit be given the President.” Monroe was apparently not much 
concerned about the Russian problem, underlying the famous ‘‘non- 
colonization clause.” It may be held with equal truth that Adams’ 
interests were somewhat removed from South America, where the 
doctrine was to have its fullest development and application. A further 
distinct contribution is made to the history of the Adams doctrine 
when Dr. Perkins points out that ‘the territorial aspects of colonization 
were not uppermost in his mind. . . . He was thinking . . . primarily of 
the commercial interests of the United States.” Colonial systems at that 
time were synonymous with commercial exclusion. For this reason Adams 
had long vigorously opposed the narrow policy of Great Britain in the West 
Indies. In this respect he was the first proponent of the great American 
diplomatic principle of the “Open Door.” In his writings Adams seems to 
postulate that ‘‘the powers of Europe were debarred from making new settle- 
ments by the claim of the United States as derived under their title from 
Spain.” This pretension is dismissed by Dr. Perkins in the following words: 


“The reasoning, then, by which it was sought to sustain the Adams 
doctrine must be pronounced fallacious. It rested on one of two propo- 
sitions, each equally indefensible—on the notion that exclusive rights in 

` the northwest had been acquired from Spain, or on the theory that the 
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whole surface of the American continents was occupied by independent 
civilized nations. Both were untenable from the standpoint of the facts 
and of International law, and both must be unhesitatingly rejected.” 


While the author criticizes Adams’ reasoning from the standpoint of interna- 
sional law, he finds nothing but praise for the policy that motivated this 
declaration. The Adams doctrine, as embodied in the President’s message, 
was ‘‘worded extremely judiciously from the standpoint of the diplomat.” 

While not so original in treatment as the study he presents of the so-called 
Adams clause, Dr. Perkins’ chapters devoted to the “South American Phase” 
of the message are marked by the same careful attention to the latest histori- 
gal special studies. Reviewing recent authorities, he comes to the conclusion 
that Monroe’s attitude was the result of “a fellow feeling in a struggle for 
Hberty” in contrast to the ‘‘pressure of commercial classes” that lay behind 
she proposals made by Canning to Minister Rush. The President’s mani- 
festo of 1823 carried out a policy initiated as early as 1811 while he was Sec- 
zetary of State. These earlier intentions, interrupted by the War of 1812 
and the Florida Treaty, were renewed by Monroe with the help of Clay early 
zn his own administration. 

While doubting the authenticity of the so-called “Pact of Verona,” to 
waich some authorities have attached importance, he recognizes the fact 
+kat European politics at the close of the Napoleonic Wars “were charac- 
zerized by the efforts of the Tsar Alexander to found a World Alliance.” 
Tais idealogue attempt to regulate not only European but also American 
public order (with all the implications that such ‘‘concerted action” has with 
~espect to the American attitude of isolation at the present day), is treated 
:n a chapter on “The Warning to Europe.” Beginning with the Tsar’s 
admonitions of August, 1825, respecting the ‘“‘benevolent intentions of the 
Allied Powers,” he develops the reasons which determined Monroe to oppose 
tke Holy League. In order ‘‘to guarantee the tranquillity of all the states of 
which the civilized world is composed,” the Powers were preparing a “‘forci- 
ble interposition” against revolution in the southern continent of America. 

` The President’s belief “that the European and American political systems 
skould be kept as separate and distinct from each other as possible,” enjoyed 
zte support of Adams, although, as Dr. Perkins remarks, ‘‘sympathy with a 
Republican South America sits with better grace upon Monroe.” 

The chapters dealing with “What Europe Intended,” ‘“‘The Reception of 
she Message,” and its “Aftermath,” all deserve a more extended notice than 
zhe limits of this review permit. It is to be hoped that the promise held 
Zorth by the title of Dr. Perkins’ book, that a series of monographs is con- 
szemplated dealing with the ensuing critical periods in the history of our 
zreat national doctrine, will be realized at an early date. 


W. P. Cresson. 
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Répertoire général des Traités et autres acts diplomatiques conclus depuis 1895 
jusqwen 1920. Publié avec le concours financier du Legatum Visserianum 
de Leyde. Harlem: H. D. Tjeenk Willink & Fils; La Haye: Martinus 
Nijhoff,1926. pp.xix,516. 18 fi. (Institut intermédiaire international.) 
This indexical volume is in continuation of the répertoires of Tétot and 

of the De Ribiers, father and son, the three publications constituting a 

finding list of treaties concluded from 1493 up to January 10, 1920. The 

volume was prepared by the Institut intermédiaire international of The 

Hague, which so admirably lives up to its subtitle of an “office permanent de 

documentation juridique internationale.” The Répertoire ends where the 

department of the Institute’s Bulletin, “ Aperçu des rapports conventionnels 
internationaux,” begins. As a consequence, these four reference sets afford 

a progressive finding list for the treaty engagements of the entire modern 

age. 

The present volume is an index to 144 international and national treaty 
collections, reviews and compilations. Arranged chronologically, it records 
the date, parties, subject, place of signature, exchange of ratifications and 
references to the published texts of 4,412 treaties. The purpose has been to 
make the volume as complete ag possible, and to that end use has been made 
of the official journals of states and the records of international conferences. 
The chronological list is supplemented by a table, alphabetical by states, of 
all bilateral acts recorded, a separate table of multilateral conventions, and 
a further index by subject. Everything has been done to make the volume 
an efficient reference work, including satisfactory typographical arrange- 
ment. 

A volume of this kind affords an opportunity to estimate quantitative 
progress. It notices 4,407 treaties concluded in the years 1895-1919. The 
Catalogue of Treaties, 1814-1918, issued from the Government Printing 
Office in 1919, records 2,190 from 1895 until November 11, 1918. During 
the 25 full years from 1895 to 1919, the Répertoire shows an average of 169.5 
treaties annually; but in the 10 years 1903-12 a total of 2,288 treaties are 
recorded, an annual average of 228.8. ‘Treaties registered at Geneva for 
publication in the League of Nations Treaty Series from July 5, 1920, 
through June, 1927, numbered 1,490, an annual average of 212.5. It ap- 
pears, then, that the world’s annual treaty production now amounts to, say, 
210 units annually. 

In the preface it is pointed out that the duration of treaties listed is 
beyond the scope of the Répertoire, but that such information can be had on 
application to the Institut. With the Répertoire in the library and such 
service available, there seems to remain little excuse for any scholar not 
being fully informed as to the treaty engagements underlying any interna- 
tional problem. 

Denys P. MYERS. 


S28 THE AMERICAN JOURNAL OF INTERFATIONAL LAW 


sie Verbindlichkeit der Beschlüsse: des Vélkerbundes. By Dr. Dietrich 
Schindler. Zurich: Orell Füssli, 1927. pp. iv. 90. Fr. 3; M. 2.40. 


Professor Schindler has presented us with a closely-reasoned pamphlet 
upon the binding character of votes and resolutions of the Council and the 
zssembly of the League of Nations. The author seeks to distinguish resolu- 
tons which, by their nature and under the provisions of the 
crganic law of the League, may be binding upcn the individual member- 
sates, and those which are merely political recommendations. He suggests 
-aat the whole purpose of the League seems at first inquiry to be a negation 
<i any strictly legal interpretation of the provisicns of the Covenant. The 
=aembers of the Drafting Commission would doubtless resent the author’s 
szatement (p. 3) that its provisions were purposely left vague and blurred. 
n the other hand, one can readily adopt the characterization of Larnaude 
taat its structure is “plus politique que juridique,” and also that of Judge 
Max Huber as a “Kodifikation der praktischen Politik” (p. 3). The 
se1thor concludes from Article 5 of the Covensnt, and inferentially also 
Tcom Article 26, that resolutions of the Council and the Assembly may become 
Ending without ratification by the member-states. Not all such resolutions 
possess a legally binding character, because some, by their very nature, are 
tcoperly to be considered as recommendations; end it is the principal pur- 
tose of the author to classify the two categories according to aan various 
Functions of the Council and Assembly. 

The discussion involves a wide field of interpretation concerning which 
m one can yet assume to speak authoritatively. Indeed the author himself 
points out that there is no procedure mentionec in the Covenant for any 
fal interpretation. The Hague Court had occasion to say in its advisory 
Dpinion respecting Jaworzina (No. 8, p. 37), “itis an established principle 
aat the right of giving an authoritative interpretation of a legal rule belongs 
slely to the person or body who has power to modify or suppress it.” The 
aathor applies this dictum quite literally, from waich he concludes that the 
aathoritative interpretation of the Covenant would then rest with its 
amendatory procedure under Article 26 (p. 59). 

The author has undertaken a fruitful study of the League from a new 
zagle of great importance in international law and his discussion should 
zcrve to stimulate further investigation along parallel lines. 


ARTHUR K. KUHN. 


Tze Entscheidungen des Internationalen Schiedsgzrichis zur Auslegung des 
Dawes-Plans. Erste Session (März, 1926), Tel I: Sozialversicherung in 
Elsass-Lothringen und Polnisch-Oberschlesien: Zweite Session (Januar, 
1927): Entschädigung wegen der Beschlagnahme und Liquidation 
deutschen Eigentums. Deutsch herausgegeb2n von Dr. Magdalene 
Schoch. Berlin: Dr. Walther Rothschild, 1927. pp. xiv, 222, and xii, 267. 


BOOK REVIEWS 229 


(Politische Wissenschaft: Schriftenreihe der Deutschen Hochschule fiir 
Politik in Berlin und des Instituts tir Auswärtige Politik in Hamburg, 
Heft 2, Heft 4.) 

As was related editorially in this JOURNAL at ie time when the first 
decisions of the Dawes Plan Tribunal were printed (this JouRNAL, Vol. 
XX, No. 3, July, 1926, p. 566), the putting into effect of the Dawes Plan for 
the liquidation of German obligations to the Allied and Associated Powers 
on account of reparations, as stated in the Treaty of Versailles, in 1924, was 
accompanied by an agreement between Germany and the Reparation 
Commission whereby there was constituted a tribunal of five arbitrators, the 
president of which was to be, and has been, a citizen of the United States, 
whose function it should be to settle disputes between the Commission and 
Germany concerning the interpretation of the Plan itself. This tribunal, 
whose nature and functions were so admirably explained to the American 
professors visiting the Dutch capital in the summer of 1926 by its distin- 
guished Secretary, Mr. E. N. Van Kleffens, has now rendered several deci- 
sions. Certain of these awards have been printed in these pages (this JOURNAL, 
as already cited; also Vol. X XI, No. 2, April, 1927, p. 344), but they are, in 
general, very difficult to obtain in this country. Three such awards are here 
published, together with copious extracts from other documentary materials 
leading up to the awards themselves and historical and explanatory intro- 
ductions and a critical evaluation of the awards by the editor. The docu- 
mentary materials include chiefly the written and oral pleadings before the 
tribunal, accompanied by certain exhibits of evidence in support thereof. 
The awards in the matter of pensions in Alsace-Lorraine and Silesia, and one 
or two other matters, are to be treated in Part ITI of this series. 

The reader is impressed with two general considerations at the outset. 
One is the general effect of the action of 1924 in substituting technical for 
political treatment of the many subissues involved in the reparations prob- 
lem. We are dealing here with financial and administrative questions 
of the utmost difficulty. Without the Dawes Plan the “problem of the 
inclusive amounts” might well have been made a football of inter- 
national polities. And the second consideration lies in the way in which 
these financial and economic questions have now been handed over for 
legalistic treatment to the tribunal. Not what needs to be done, but what 
ithe agreements of 1924 really say should be done, is what the tribunal tries 
to discover, in view of its mandate. Now the first transfer—from political 
to technical methods of treatment—was clearly a gain; given reparations 
obligations in general, it was well to have the execution of those obligations 
planned by financiers and business executives. It would not be so clear 
that the second step also was a gain if the members of the tribunal should 
become mere legal dialecticians in their work, as they might be tempted to do. 

In point of fact, while denying their own power to alter the arrangements 
of 1924, as they logically must, the tribunal at several points comes close to 
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reopening the problems before it and deciding them on their merits. Within 
the limits of the agreements made in London in that year there is still room 
Zor some process of perfectionment, not to say revision, of the now famous 
Plan. Thus in one award the Plan is construed to cover German obligations 
aot arising from the Treaty of Versailles or, indeed, from the World War at 
all, and to cover states not party to its terms. That process, it may be hoped, 
will continue; this tribunal may on some future day, not far distant now, be 
zalled on to save the Dawes Plan by wise “interpretation.” 

As for the general juristic value of these decisions, one may be permitted to 
remain skeptical. The conditions of the problems submitted to the tribunal 
are too. highly peculiar to recur frequently in history. One boldly adds: at 
-east it.is to be hoped that they will not. 

The German editor very naturally waxed enthusiastic regarding the 
awards of 1926, which held that. German payments on account of social 
Insurance funds in Alsace-Lorraine and Polish Upper Silesia were to be 
-neluded in reckoning German reparation payments. The tribunal was an 
organ of human justice and right. The award of January, 1927, which 
zefused to count as reparation payments the payments made by Germany in 
Germany to German owners of property abroad which they had lost as a 
result of confiscation by Allied Governments, provokes protracted criticism 
on her part, however. To the reviewer the awards seem equally sound, but 
the individual student must pass upon that for himself, of course. . 

To the editor and publishers. all students of contemporary international 
problems should be grateful for these publications. In general the books 
are published in excellent form, although there were binder’s mistakes in 
the copy of Part II (at pp. 172 and.176) used for review. 

Pitman B. POTTER. 


Effets de la dissolution de lV Autriche-Hongrie sur la nationalité de ses. res- 
sortissanis. By Ivan B. Soubbotitch. Paris: Rousseau & Cie., 1926. 
pp. 315. Fr. 55. ; 

This very successful attempt to unravel some of the complications to which 
the dissolution of the Austro-Hungarian Monarchy has given rise is divided 
into four parts: an introduction, a description of the authoritative instru- 
ments; a critical examination of their effects, and, lastly, a short, final 
summary of conclusions. 

The Introduction explains the prior Austro-Hungarian law of nationality 
and discusses the facts of the disruption. Here Dr. Soubbotitch assumes, 
we think, a fundamental fact. which ought to have been proved: that the 
Monarchy was a “Real” union, and not a federal or a unitary state, that 
the sole link of union was the fact that the sovereign was the same person, 
and that Austria and Hungary were both international states, members of 
she family of nations. This is not the place to discuss the matter, but surely 
_ndependent diplomatic representation, or at least some formal intimation to ` 


BOOK REVIEWS 231 


foreign Powers, is essential to confer on a community the character of an 
international state. Prior to 1867, it can hardly be denied that “Austria” 
was looked upon abroad as a unitary realm. The constitutional privileges 
conferred upon Hungary at that date, disputable as their effect was, could 
not impose on an ignorant world outside, the necessity of treating Hungary 
as a new independent state, united to Austria solely by that golden link, 
Francis Joseph. We do not argue the question, but it is clearly fundamental. 
For us, neither “Austria,” in the narrow sense, nor “Hungary” was any 
more an international state than South Dakota. The author, himself 
(p. 276), speaks of “la grande puissance qu’était lV Autriche-Hongrie.” 
Mayerhofer (1895), and Hernritt (1909), are also of this way of thinking; 
and the author can only refute them by citing the Austrian and 
Hungarian laws. It is strange that he does not see that the point is 
one of international law, not of Austrian law at all. Although the 
substance of the Allies’ Peace Treaties seems to recognize that Austria 
and Hungary existed as international states, although in union, their 
language is directly contrary to such a supposition. They speak of 
“the territories of the former Austro-Hungarian Monarchy,’ clearly imply- 
ing that it was an international person possessing territories as a single 
whole. The author is on firmer ground in denying that the Constitution of 
Hungary was a truly Federal one, in which Croatia played the part of a con- 
federated state along with Hungary proper. The attributes of the local 
legislatures were so narrow (comparable to those of the South African 
provinces), that federalism here passed beyond the vanishing point. 

It is a consequence of the author’s doctrine that the end of the war did not 
put an end to a state; it only dissolved the union between Austria and 
Hungary, leaving them both subsisting. Hungary, no doubt, would accept 
this point of view, and it was highly convenient to the Allies; but the jurist 
must consider it radically false. Why a revolution in Innsbruck should be 
any differently regarded from a revolution in Prague is not apparent. The 
mere fact that the former common capital city (Vienna) was involved in the 
former case cannot affect the situation. We know that changes of govern- 
ment do not affect a state, and we know that changes of its territory do 
not affect a government. But when there is continuity neither in the gov- 
ernment nor in the territory governed, it is undeniable that a new state has 
arisen, bound in general by none of the obligations of the old one. De 
minimis non curat lex; and one need not go so far as to say that a slight change 
in the territory it can command would prevent a revolutionary government 
from being the true successor of that which it disestablishes. But the ter- 
ritory of the Austrian Republic is far from being approximately that of the 
Austro-Hungarian Empire or even of the Austrian part of it. 

Regarding the birth of the Succession States, Dr. Soubbotitch maintains 
the doctrine that recognition has nothing to do with the matter. “La 
reconnaissance est un acte d'État à Etat: de V Fiat reconnaissant à V Biat 
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zeconnu.” Elle, est declarative et non pas constitutive. Ce n'est pas par la 
 weconnaissance mais par un fait qu'un état vient au monde.” This could not 
Þe better said, and may help to scotch a heresy. The facts of the disruption 
re set forth with simplicity and clarity. There is no reason why the new 
~ustrian Republic should have been held by the Allies to be the successor of 
the old Austrian Empire any more than Bohemia, except Allied animosity 
and the childish reason that it bore the same name. Had it styled itself 
=The Viennese Republic,” or the “Tyrolese Republic,” or the “Carniola- 
arinthian Republic,” perhaps the scapegoat might really have escaped. In 
sact, it is between the devil and the deep sea. It has to bear the Empire’s 
burdens, but Serbia and Roumania annex the Empire’s population of the 
- ugo-Slav race within their territories. 

Dr. Soubbotitch’s book raises in an acute form the question of the multiple 
meaning of the term “nationality.” In its international sense, it must mean 
he whole of the population owing personal allegiance or subjection to the 
~overeign, whatever their political rights. In its municipal sense, it is a 
most ambiguous term: it may mean persons to whom a special status of 
Darticipation in the government is reserved; it may mean the persons whom 
-he state, rightly or wrongly, claims as personally subject to its sway; it 
nay exclude the people of colonial “‘protectorates;” it may include or ex- 
alude persons (e.g., residents abroad) who have no actual share in political 
‘ights; it may mean mixtures of all these elements. A respectable critic of 
she present reviewer, discussing the imaginary “nationality” of corporations, 
actually defined “nationality” as “subjection to a given system of law,” 
which is precisely what he had to prove. This ambiguity is not wholly 
avoided in Dr. Soubbotitch’s book. In particular he fails to realize that, 
in the interpretation of the peace treaties, “nationality” must have its sin- 
zle or international sense. The treaties, contrary to his opinion, seem to 
as decisive as to nationality, whatever the legislation of the individual 
Powers may enact. Nationality, in short, is an international thing, and has 
nothing to do with citizenship or droits de la cité. 

Dr. Soubbotitch refuses to the Bosnians, since the annexation of 1908, 
any nationality at all. But clearly he means “nationality” in its restricted 
sense, in which it means, not subjection to a sovereign power, but the posses- 
sion of constitutional rights within that power. A Russian under the Czar 
was nonetheless of Russian nationality because he had no political rights. 
The “nationality” so carefully parcelled out by the Austrian and Hun- 
garian laws, of which Dr. Soubbotitch makes so much, is a purely municipal 
“nationality.” Its refusal to Bosnians did not make them any the less 
Austro-Hungarians in the eye of international law, which cannot be affected 
“by interior legislation. The thesis, indeed, of the mutual independence of 
Austria and Hungary is really exploded by the annexation of Bosnia. How 
vould two Powers effect a joint annexation without regulating the national- 
ity of the population? Without such regulation, the nationality would 
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be that of both annexing Powers—an unworkable supposition. And, in 
fact, the treaty with Turkey of 1909 stipulated simply that the nationality 
of the Bosnians should be that of “subjects of the Emperor and King.” 
There is no support here of two nationalities for them, unless we look very 
hard for it. 

In the part devoted to the Sources, their history is minutely and carefully 
detailed in a short compass, and all the relevant passages are quoted in full, 
here or in the Annexes. Passing to the exposition of their System, the 
peculiar Austro-Bavarian institution of zndigenat (corresponding to the 
“settlement” of English parochial law, and well worth detailed comparison 
with it), is exhibited as the pivot of the nationality provisions of the treaties, 
and is discussed with great learning and fulness. It is a matter of municipal 
law. Iw the same part, the author treats with care and impartiality such 
questions as are raised by the rights of option, the possibility of hezmathlosat 
and double nationality, the conflict between the treaties for the protection 
of minorities and the treaties of St. Germain and Trianon. His power of 
analysis and of clearly stating a problem is remarkable, even if we do not 
find his solutions invariably cogent. In his final conclusions he sustains 
with acumen the thesis that a cession of territory is not necessarily a cession 
of the population. Surely, however, unless expressly excluded, a cession 
of the population is implied, and in the rare case of a definitive conquest, 
unconfirmed by treaty, of a parcel of territory, it must be unnecessary. 
The author’s idea that the consent of the former sovereign is a necessary 
thing is closely bound up with his doctrine, plainly erroneous as we regard 
it, that nationality is a matter of municipal law, to be settled by each state 
for itself. 

Although professedly dealing with the topic of nationality only, Dr. 
Soubbotitch’s book cannot fail to be of great service in the investigation of 
all questions connected with the break-up of the old Empire. 

Ta. Baty. 


Derecho Internacional Público y Privado. By José Ma. Trias de Bes. Ma- 
drid: Editorial Reus, 1926. pp. 866. 12 pesetas. 

If the aspirants to the technical public services of Spain master thor- 
oughly such a compendium as Sefior Trias de Bes, of the University of Bar- 
celona, has written for public and private international law, they will have 
accomplished a good deal; and if this work is a sample of these compendiums, 
surely there is a very high standard of admission to the Spanish service. 
For this is a great deal more than a book to be crammed for an examination. 
It is a well considered, scholarly, and, in some respects, original contribution 
to the literature of international law. The author divides his work about 
equally between public and private international law. In the first part 
comparatively little space is given to the historical development of the sub- 
ject or to a consideration of the traditional fundamental rights of states and 
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of the rights and duties derived from them. Instead, he envisages the inter- 
national juristie community largely as embodied in the League of Nations. 
With two prefatory sections (“themes”) on international administrative 
law, he devotes five to the organization and functions of the League and of 
the International Court of Justice. Particular attention is given to the 
status of the Holy See (Theme 4). Fitting into the general scheme of the 
work is a consideration of the peculiar situation of Spain, especially as to 
Morocco (Themes 24 and 25). Relatively little space is given to the law of 
war and but one short chapter to neutrality. 

The second half is devoted to private international law, which the author 
defines (p. 185) as “that body of law by which is recognized and regulated 
the effectiveness of the municipal law of each state in the community or 
society of all.” The legislation of Spain is emphasized in the various 
topics treated. The accuracy of these observations may be presumed. 
There is an evident misunderstanding of federal and state powers in the 
United States, however, in the statements (pp. 190 and 259) that “in the 
United States the alien may not acquire real property.” The federal statute 
which is cited is in force as to the District of Columbia and later statutes as 
to the territories. One omission appears strange: there is no treatment of 
extradition. The volume will be of especial value in an American library 
where information is wanted and not easily accessible concerning Spanish 
legislation on subjects embraced within private international law. 

Jasse S. REEVES. 


Derecho Internacional Público. By Alberto Ulloa. Lima: Sanmartí y Cia, 

1926. Tomo I, pp. 281. 

This volume by Professor Ulloa, of the University of Lima, is principally 
concerned with the introductory portion of public international law, what is 
generally known as international jurisprudence. International law is in 
effect the result of an equilibrium between the interests of societies and 
moral sentiments expressed through public opinion. The conseni of the 
state is not a cause or an origin of international rules, but a consequence of 
the pressure of interests and sentiments, an effect of factors which the State 
does not control. If by law is understood a rule of action, then international 
law exists. There is only one international law, which is not, however, ap- 
plied to all human collectivities in the same form, only rules of a humani- 
tarian character being of universal application, while those of juridical 
character continue to be exclusively for those peoples living in an inter- 
national legal community. Custom, whose tacit acceptance results in quasi- 
contract, and treaties, the greater number of which do not form interna- 
tional law but are derived from it, are the principal sources of international 
law. 

Professor Ulloa traces the historical evolution of international law and 
evaluates its status, taking a rather strong stand against codification at the 
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present time. He denies the existence of an American international law, 
without minimizing the importance of American contributions to inter- 
national law. The subjects or persons of international law are entities 
which have personality and can manifest it directly in international rela- 
tions. As such the author lists states, the Papacy, man, and recognized 
belligerents. An international state is a political community which in a 
determined territory lives a separate existence under its own regular author- 
ity and determined conditions of civilization. States have certain funda- 
mental rights, which are relative rather than absolute: the rights of conser- 
vation, independence (which is no more than the right of separate political 
life), and equality. These rights, the point of departure for the whole inter- 
national juridical system, are based not in natural law but in international 
realities, giving states which are the primordial subjects of international 
law sufficient capacity to exercise it and be responsible for its violation. 

Professor Ulloa considers that man as part of a political collectivity, as a 
subject of a state, is an indirect subject of international law, but as a human 
being, as a member of the species and of society, he is a direct subject of 
international law, which protects his human and individual rights, the 
tights of liberty of opinion, physical conservation, individual liberty, 
mobility, option of nationality, and protection of the law. The nationality 
of each individual being established, the state to which he belongs 
assumes the protection of his rights by necessity of the legal order, although 
these rights are not derived from the state but are independent. 

Part III is concerned with jurisdiction over land, water, and air-space. 
On the whole the treatment is sound. Conquest, however, is confused 
with title by cession made under duress. 

Professor Ulloa makes ample use of historical and current illustration in 
developing his subject. While some of his points of view are novel and not 
generally acquiesced in, this introductory volume is, on the whole, stimulat- 
ing and suggestive. ‘There is no preface to indicate the exact scope of the 
work proposed, but as this volume is numbered I, others may be expected to 
follow. F 


as LAVERNE BURCHFIELD. 


Tratado de Derecho Diplomdtico. Dr. Ginés Vidal y Saura. Biblioteca. 
Juridica de Autores Espafioles y Extranjeros, Vol. XCI. Madrid: 
Editorial Reus, 1925. pp. 576. 16.50 pesetas. 

For some time there has been developing as a separate branch of inter- 
national law, what the author calls Diplomatic Law, a name also adopted 
by other writers, and which serves as a title to the chairs for professing the 
subject. 

It is interesting to determine the relation which éxists between Diplomatic 
Law and its source, International Law. Another branch of the latter, the 
one pertaining to Consular Law, has already been organized separately, due 
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to the nature of the relations between States, and had ascribed to it all that 
concerns commercial intercourse and allied matters, while the conduct of 
political relations is left to the diplomatic officials. Thus two different 
branches of International Law; as applied to the relations between States, 
would appear quite distinctive the one from the other: Diplomatic Law and 
Consular Law. 

Doctor Ginés Vidal y Saura defines diplomacy as being the application of 
intelligence and activity to the conduct of relations between the Governments of 
constituted States, and, in a stricter sense, as the organ of which Governments 
avail themselves for the exercise of their foreign relations. Some writers seem 
tə see a relationship between Diplomatic Law and the Law of Nations, such 
as exists between the Civil or Penal Procedure Laws and Civil and Penal 
Laws; Dr. Vidal y Saura expresses a different opinion when he says that 
“the relation of Diplomatic Law to International Law is the same as between 
Administrative Law and Political or Constitutional Law.” Within the field 
of comparison, neither one nor the other appraisal appears to be completely 
torne out. Let us consider, for a moment, International Law as. tanta- 
mount to Civil Law. Diplomatic Law would represent a branch embracing 
rot only diplomatic practices, namely Procedural Law, but also the different 
cuties and powers of the officials, namely a Judiciary Code, besides the 
international agreements on the matter and the legal and regulatory pro- 
visions enacted by each country for its foreign service, that i isy Adminis- 
trative Law. 

Embracing in its entirety the idea of Diplomatic Law, Dr. Vidal y Saura 
kas divided his treatise into two parts, one dealing with general principles 
and the other pertaining to the diplomatic mission. After the two interest- 
ing chapters which serve as an introduction, the first part points out the 
cficials who have a part in the conduct of foreign relations: the Chief of 
State, the Minister of Foreign Affairs, the officials of the Foreign Office and, 
finally, the diplomatic agents. These groups comprise almost all the indi- 
viduals who have to deal with foreign affairs. Recently there has arisen a 
new class of officials, delegates to international congresses and conferences. 
They are vested with the diplomatic character although their activities as- 
sume a special significance due to the fact that they are accredited to an 
international entity different from the State, but endowed with life of its- 
own since it requires no special convocation by any government, such as the 
League of Nations and, eventually, the Pan American Union. After enu- 
merating the channels of diplomacy and the matters comprised in Diplomatic 
Law, the author devotes the remaining chapters of the first part to a study of 
precedence, diplomatic forms, ceremonial and etiquétte, and the consular 
branch. 

In the second part, devoted to the Diplomatic Mission, he first delves into 
the historical development of the right of embassy, with an interesting array 
of data. The second chapter is an important study of the development of 
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diplomacy, and the third contains a highly useful classification of diplomatic 
agents. Following in logical sequence he refers, in Chapter XIV, to the 
beginning of the diplomatic mission, and in the chapters intervening up to 
Chapter XX, which deals with the close of the diplomatic mission, he covers 
everything pertaining to the juridical content of the mission, diplomatic 
immunities and prerogatives, the diplomatic corps and congresses and 
conferences, He devotes a.special chapter to diplomatic compacts, treaties, 
conventions, protocols, ete., the forms in which they are concluded, their 
fulfillment and termination, data which may be very usefully consulted. 
He closes his book with an excellent study of the juridical progress in the 
international field up to the present day. Finally, the volume contains in 
an Appendix the standing Spanish Laws and Regulations for the Diplomatic 
Service. 

Doctor Vidal y Saura has succeeded in his purpose of contributing to the 
study of the principles and usages of modern diplomacy as expressed in the 
subtitle of his treatise on diplomatic law; he has even gone further, by gath- 
ering in a volume, not only a review of the law itself, but also an abundant 
compilation of ancient and modern practices which increase the merits of his 
work and make very pleasant reading. The mere fact of its acceptance in 
the editions of the Biblioteca Juridica is an indication of the merits of the 
treatise and enhances the reputation of its author. May I be allowed to add 
that Doctor Vidal y Saura’s contribution should be in every library and 
made easily available for consultation with regard to the incidents which 
daily arise in diplomatic life, concerning which the author sets forth an im- 
partial and lofty doctrine, backed by distinguished precedents. It is 
especially useful to the Latin American countries because of the clear and 
pure use which the author makes of the beautiful Spanish language. 


MIGUEL CrucHAGA. 


Das Genfer Protokoll betr. die friedliche Erledigung internationaler Streitig- 
keiten. By Dr. Hans Wehberg. Berlin: Georg Stilke. 1927. pp. 189. 
Index. Rm. 5. 


We owe to the author of this book thirty-three other useful writings on 
international subjects which have been published since 1909. (They are 
listed on pp. 188-189 of this one). “The Geneva Protocol” was written 
for and delivered to the Academy of International Law at The Hague, in the 
Summer of 1925, and has been published in a French version in Vol. 7 of the 
Academy’s Recueil des Cours, as well as in its. German original. In its 
present form it is sponsored by the German Liga für Völkerbund, being No. 
24 of the league’s supplementary publications. It has been awarded, also, 
the prize of the Chelcicky Peace Society of Prague. 

The preface (pp. 5-8) contains a brief comparison between the Geneva 
Protocol and the Locarno Pact, which differ from each other in some par- 
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siculars, but which are regarded as being in the relationship of parent and 
shild, or of principle and application. The Locarno Pact, indeed, is regarded 
as only the first step in the series which the author anticipates will be taken 
towards the Geneva Protocol’s goal of a general agreement upon which will 
rest the complete security and disarmament of the nations. Herein, our 
_ author thinks, lies the importance of the protocol: it is not a failure of the 
past, but a standard for the future. He accords a high place of honor, 
therefore, to the Fifth (1924) Assembly of the League of Nations, which 
made this vastly important contribution to the development of international 
government. 

He concedes that it did not spring, fully formed, from the brains of the 
Fifth Assembly, under the leadership of Ramsay Macdonald and M. Herriot, 
but finds that it had three precursors. These were the Hague Conferences 
of 1899 and 1907, the Bryan Treaties of 1913, and the Covenant of the 
League of Nations of 1919. The epoch (Zeitalter) of the Hague Conferences 
is discussed (pp. 14-21), with the conclusion that it did a great thing in 
developing voluntary arbitration, but failed to provide for obligatory arbi- 
tration, the enforcement of agreements, and disarmament. The Bryan 
Treaties are dismissed in two sentences (p. 18), but are heralded as the first 
great practical attempt to create an organ of obligatory arbitration—their 
failure being attributed to the outbreak of the World War. The Covenant 
of the League of Nations provided an organ for the enforcement of agree- 
ments, and made some progress in developing obligatory arbitration; but it 
did not bring all disputes within the scope of obligatory arbitration (thus 
outlawing all war), nor did it solve the problem of armaments. 

The Geneva Protocol, our author thinks, was the next great “ turning- 
point” (Wendepunkt) and, had it gone into force, it would have provided 
peaceful settlement for all disputes, and made it possible for an international 
conference (which was provided for by it) to solve the armaments problem. 
In the development of the protocol, a half-dozen important contributions 
to the discussion are cited (pp. 23-36), and these served to stress the diffi- 
culties which had to be overcome, even though they did not ensure their 
annihilation. 

The various chapters give a clear and careful analysis of the protocol 
itself, and helpful comments on the significance of its various parts. An 
American reader is naturally interested in the rôle assigned to the United 
States in relation to the future triumph of the protocol; but regarding this, 
the author is politely or mistakenly reticent. Aside from the historic part 
played by Bryan, Wilson and “the Shotwell Committee,” small mention is 
made of things American. Although the United States is recognized as one 
of “the most important champions of obligatory arbitration,” it is reproached 
for having “characteristically”’ neglected to negotiate a treaty of an un- 
conditionally obligatory character (pp. 16-17). On the other hand, credit 
is given to American initiative in furthering partial disarmament (pp. 149- 
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150); and, since disarmament is regarded by the author as the sine qua non 
of peace and security, America’s international rôle is not negligible. 

How the “sanctions” of the protocol can be applied in face of neutral, 
especially American, opposition to blockades, Dr. Wehberg does not explain; 
but he evidently shares the European obsession that if the international 
t“ police force” can be made sufficiently powerful, while at the same time 
national forces are minimized, opposition to it, both within and outside the 
League of Nations, will be but as dust in the balance. 

Wium I. Hout. 


Law of the Air. By Carl Zollmann. Milwaukee: The Bruce Publishing Co., 
1927. pp. 286. Index. $5.00. 


The book proper consists of six chapters, the first three of which, as the 
author states in his preface, closely correspond to three articles originally 
published in the American Law Review in the fall and early winter of 1919. 
Under the title Airspace Rights, the author comments on the relation of the 
World War to aeronautics, touches on Fauchilles’ pre-war doctrine “The 
air must be free,” and shows how that slogan was forced to succumb to the 
general acceptance of the existence of a national sovereignty over air space 
superincumbent upon what had hitherto been considered the physical limits 
of national domain. Throughout a considerable portion of this chapter the 
well-known maxim of the common law, Cujus est solum ejus est usque ad 
coelum, is made the subject of comment. The author reaches the sensible 
conclusion that the maxim should be reasonably construed; and referring to 
Dr. A. K. Kuhn’s article in this JOURNAL, “Beginnings of an Aérial Law” 
(Vol 4, p. 109), asserts that the maxim “is one for the better enjoyment of 
the land and refers to air space only so far as it is appurtenant to land.” 

The two following chapters are entitled Governmental Control, and Dam- 
age Liability. After pointing out that it is elementary that the Federal 
Government is one of delegated powers, the author asks “where can a dele- 
gation of powers over the air be looked for in an instrument drafted before 
the air was available for human travel?” and concludes that in the absence 
of a constitutional amendment the Federal Government cannot take com- 
plete control of the air space superincumbent upon the terrestrial limits of 
the several States. In connection with the general subject of the interstate 
ecommerce clause, the writer, while taking the ground that the direct control 
of the air space is vested in the individual States as far as property rights and 
police regulations are concerned, asserts that “the regulation of aeronautics 
should ultimately be vested largely, or even exclusively, in the Federal 

‘Government, and thé’authority remaining in the several States should be so 
limited that its exercise will not seriously interfere with the development of 
aeronautics.” The theory of the existence of State control over commerce 
conducted in that atmospheric “channel” of intercourse between States 
to which State lines are unknown—that aerial ocean overlying every inch of 
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the Federal domain and over-lapping the border lines of every State in the 
Txion, which like the sea can be used by man only for the transmission of 
persons or things—does not appear to be fully developed by the author. 

For the present, and until aircraft shall have become more safe and com- 
mon than they are today, the author feels that the doctrine of absolute 
ability of the aeronaut for damages to property suffered by land owners, 
ar for damages to the person, resulting from the use of such aircraft, an- 
nounced in the old New York case of Guille v. Swan, will be followed; al- 
hough his personal view iå that “the smoothly gliding aeroplane on its un- 
okstructed roadbed of air is no more a dangerous piece of machinery than 
zs the deadly automobile on the highly congested thoroughfare.” 

There follow three chapters on Insurance, Patent Rights and Radio, 
-covering in all some 50 pages, of which 32 are devoted to radio, concerning 
which the author states that since Gutenberg’s printing press “there has been 
no single invention touching human interest and human welfare so closely: 
as radio, the miracle of the present age.” The Radio Act of 1927 is dis- 
cussed at some length. 

The text of this work covers 132 pages, not quite half the contents of the 
volume. The appendices, of which there are six, consist of the International 
Air Navigation Convention of 1919, the Air Commerce Act of 1926, Air 
Commerce Regulations, the Radio Act of 1927, the Uniform State Law of 
Aeronautics (adopted at the time of publication of Mr. Zollmann’s book by 
Hawaii and by nine or perhaps ten States of the Union), and Federal Radio 
Orders issued by the Federal Radio Commission. 

The book is interesting and furnishes material for instructive study. 
That it is of restricted scope is due in large part to the absence of judicial 
precedent; and in part to the fact that the author, as he states in his preface, 
felt that his work should be limited to the subject matter of transportation 


and communication through the air. . 
C. L. Bouvs. 


BOOK NOTES 


Rechtsfälle aus dem Völkerrecht. By Dr. Karl Strupp. Berlin: Julius 
Springer, 1927. pp. 77. Rm. 3.60. 


Dr, Strupp has collected 150 cases in international law which he presents 
in compact form for the use of students. This he does without giving the 
names of states or parties and without the citation of the texts of law or 
treaty which might be controlling. It is for the student to supply the 
authorities by research. While the problems are strictly legal, they are not& 
necessarily those which would be directed to a judicial tribunal. Fre- 
quently the answers sought are only to arrive at correct diplomatic action 
and sometimes to select the proper form of procedure within the functions 
of the League of Nations. The author has added a supplement containing 
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an opinion upon a submitted question of international law, an abstract of the 
problems involved in the case of King Ferdinand of Bulgaria before the 
English Court of Chancery (1921, 1 Ch. 107) and the advisory opinion 
given by the Hague Court relating to the exchange of Greek and Turkish 
populations. The book presents a novel and interesting modification of 
the ease-book system as pursued in American law schools and gives further 
evidence of the originality of thought and method characteristic of this 
scholar and teacher. 


A. K. K. 


Neues Völkerrecht auf Grund des Versailler Verirages (Berlin: Ferd. 
Dümmlers, 1927, pp. 36. Rm. 2.50), by Heinrich Pohl, Professor of Law 
at Tübingen, is more a complaint against the burdens laid upon Germany by 
the Treaty of Versailles than it is a study of newly established international 
law. The title is therefore somewhat misleading. The author charges 
- President Wilson with having broken the letter and spirit of his policies 
announced before the armistice. He alleges that the League of Nations has 
introduced a supposed right of intervention fraught with danger to inter- 
national peace. Neither does the author concede any progress even in the 
establishment of the Permanent Court of International Justice. The author 
regards it to be only the court of the League—of which, one might add, his 
own country is now a responsible and influential member. 


Der Rechtscharakter des V élkerbundes (Göttingen: Universitats-Buchdruck- 
erei, 1927, pp. 75), by Friederich Oskar von Unruh, is a doctoral disserta- 
tion in which the author analyzes the origin, organization and functions of 
the League from the point of view of pure legal theory. He examines the 
modern theories of association and discusses the effect of the Covenant upon 
established conceptions of sovereignty and the equality of states. He 
analyzes the separate functions of the League, executive, legislative, judicial 
and administrative, and finds that so far as legal structure is concerned, the 
League is, and was intended to constitute, only a “torso.” 


Dr. Hans Wehberg’s Die Vélkerbundsatzung gemeinversténdlich erläutert 
(Berlin: Hensel & Co., 1927, pp. 160. Rm. 3), reviewed in this JOURNAL, Vol. 
21, p. 647, has appeared in a second, somewhat enlarged edition. 


Nation und Staat. Deutsche Zeitschrift fir das Europäische Minoritdten- 
problem (Wilhelm Brandmiiller, Vienna), the first number of which appeared 
in September, 1927, is a periodical devoted to the study of minority rights. 
“Nation” is used as distinguishing a group rather than a political entity. 
The problems presented by the existence of racial, religious and linguistic 
groups throughout the states of Europe and the solution of the problems 
which these involve, are considered by the editors as factors which will 
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determine the fate of Europe. The editors propose to combat the notion 
that nation and state must tend to coincide. They believe that methods of 
xompromise must be found in order to permit different groups, more.or less 
coherent, to exist harmoniously within the state. The staff collaborators 
are Jacob Bleyer, Rudolf Brandisch, Paul Schiemann and Johannes Schmidt- 
Wodder. With a platform so broad and an appeal so extensive, it seems 
regrettable that the publisher has set up the periodical in gothic type, long 
discarded by many scientific publications in Austria, Germany, and ` 
Switzerland. 


. REVIEW OF CURRENT PERIODICALS 
By CHARLES G. Fenwick 
JOURNAL DU DROIT INTERNATIONAL, January-February, 1927 


Le droit conventionnel envisagé comme source du Droit International Privé 
en France, by Etienne Bartin (pp. 5-33), argues that treaties dealing with 
the conflict of laws are, in France, ‘‘national sources” similar in their effect 
to statutes and administrative regulations and to custom. Considerable 
discussion is given over to questions arising from the interpretation of such 
treaties by the national courts, and the position is taken that not only are 
these courts the proper interpreters of the treaties, but in their interpreta- 
tion they are to be guided by the analogous provisions of national law rather 
than by the intention of the parties to the treaty. (Query: is international 
law “part of the law of the land” in France in the same sense in which it is 
in Great Britain and the United States?) La clause “paiement or” et. les 
réglements extérieures, by M. Picard (pp. 34-44), criticizes a recent decree of 
the Cour de Paris declaring null and void the clause calling for payment in 
gold by French policy holders to foreign insurance companies having local 
agencies in France, whereas in the writer’s judgment it should not have been 
the place of the payment but the nature of the contract that should have 
determined its validity. La récente réforme hellénique sur la nationalité, by 
C. G. Tenekides (pp. 45-51), summarizes the Greek law of September 15, 
1926, which, among other things, provides that a Greek woman who marries 
a foreigner only loses her nationality in case she acquires that of her husband, 
thus putting an end to the condition of “‘statelessness” (apairidie) resulting 
from the application of the American law of 1922 and Art. 104 of the Rus- 
sian Soviet code. Les Conferences maritimes en 1925-1926, by G. Ripert 
(pp. 57-62), summarizes the results of the Brussels and Genoa conferences 
and of the action of the Labor Bureau at Geneva and of the International 
Law Association at Vienna. 

Ibid., March-April, 1927. La loi sur Vexportation des capitaus et la 
validité des marchés à terme sur marchandises passés par des Francais sur des 
Bourses étrangères, by André-Prudhomme (pp. 281-294), deals with recent . 
decisions of different French courts passing upon the effect of the law of 
April 3, 1918, in cases where persons in France took advantage of the 
restrictions upon the export of capital to evade the obligations of contracts 
for future delivery made on foreign exchanges, the price of the goods con- 
tracted for having fallen before the time for payment. The writer criticizes 
sharply the position taken that the law in question could have the effect of 
nullifying such contracts and points out the disastrous effects which it would 
have upon French credit on the exchanges. La Législation des loyers d’habi- 
tation et les étrangers, by J. Perroud (pp. 295-306), raises the question as 
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to how far the law of April 1, 1926, regulating the rents of houses and apart- 
ments is applicable to alien owners or lessees. In pointing out the con- 
tradictions in the administration of the law the writer discusses incidentally 
the conflicts which it raises with treaty provisions. Les jugements des tribu- 
naus arbitraux mixtes et le Plan Dawes, by J. C. Witenberg (pp. 307-318), 
argues that the adoption of the Dawes Plan, while modifying the provisions 
of Art. 233 of the Treaty of Versailles, did not and could not have the effect 
of modifying the provisions of Arts. 297 and 304 with respect to the rights of 
individual citizens of the Allied and Associated Powers to obtain compensa- 
tion for injuries to property and interests in German territory by suit before 
one or other of the Mixed Arbitral Tribunals. La réforme agraire et les in- 
téréis privés hongrois en Transylvanie, by R. Brunet (pp. 319-845), analyzes in 
great detail the recent decision of the Roumanian-Hungarian Mixed Arbi- 
tral Tribunal in the case of Emeric Kulin v. Roumania and shows that the 
court, by taking into account the principles of general international law in 
its interpretation of the provisions of the Treaty of Trianon, and by holding 
that the agrarian reform laws came within the ‘“‘measures of liquidation” 
contemplated by the treaty, has settled definitely and equitably a very 
difficult problem. Comparison is made with the decision of the Permanent 
Court of International Justice in the case of the property rights of Germans in 
Upper Silesia. 

Ibid., May-June, 1927. Principes de competence pour les procès entre 
étrangers, by J. Perroud (pp. 561-571), undertakes to show that in addi- 
tion to the absolute and relative competence (jurisdiction) known to the 
French code of civil procedure there is also an “international competence” 
the rules of. which in a suit between aliens take precedence over those of 
relative competence. (Query: can the decision of the civil tribunal of Lille 
holding that “in a conflict between a rule of international law and a rule 
of internal [national] law priority is given to the rule of international law” be 
accepted as “an incontestable principle,” as the writer proclaims it to be?) 
La condition des étrangers dans la République des Soviets (pp. 572-581), sur- 
veys briefly the rules of law applicable to aliens in Russia in respect to free- 
dom of travel and residence, public duties, civil capacity, property rights, 
copyrights and patents, contracts, commerce, family rights, and succession. 
Aperçu sur la situation juridique des étrangers en Pologne, by L. Babinski 
(pp. 582-594), points out the laws holding over from former governments 
and discusses their provisions in respect to access to the courts, the conflict 
of laws, commercial intercourse, property rights, taxes, social legislation, 
and domicile. La loi francaise d’ extradition du 10 mars 1927, by M. Travers 
(pp. 595-613), deals with a law, incidentally passed 136 years after its first 
proposal by the Constituent Assembly in 1791, which is applicable where 
there are no treaty provisions governing the subject. What if a subsequent 
treaty should run counter to the present law? In such case the law would 
give way. The writer takes exception to the sweeping exemptions made in 
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favor of “political” criminals, but thinks that on the whole the new law is 
in advance of earlier practice at home and abroad. La nationalité de la 
femme marié et la loi belge du 4 Août 1926, by M. T. Nisot (pp. 611-613), 
discusses briefly an amendment of the earlier law of May 15, 1922. Divorce 
et séparation de corps des étrangers domiciliés en Suisse, by C. Simond (pp. 
614-622), shows the circumstances under which the Swiss courts will take 
jurisdiction and the law applicable to the case. 


REVUE DE DROIT INTERNATIONAL, January, February, March, 1927 


In the opening pages of the first issue of this new publication, the editors, 
MM. A. de Lapradelle and N. Politis, sum up the reasons which justify 
its existence. International law is entering upon a new development; old 
principles, long accepted, are giving way before the changed conditions; the 
international community is passing out of its unorganized state and the 
new organization is building up a law of peace which tends to eliminate 
the rules of war from legal categories; economics, finance, and ethics have 
become auxiliary studies to international law; diplomatic documents are 
increasing in number and importance; and the theory of international law is 
losing its local and taking on an international character. Scientific methods 
must be applied to the widening field of international relations and con- 
structive ideas be offered for the solution of the problems before us. Sainte- 
Alliance et Societé des Nations, by J. J. Chevallier (pp. 9-40), offered as a 
study in “diplomatic history,” is rather a brilliantly executed contrast 
between the old diplomacy and the new democratic idealism expressed in 
the League of Nations. Les Maîtres qui disparaissent, by A. de Lapradelle 
(pp. 41-56), is a sympathetic study of the ideals of Antoine Pillet and his 
work in the field of international law. Les transformations du droit interna- 
tional, by N. Politis (pp. 57-75), shows the changes that have come about 
inthe conception of the “sovereignty ” of states,in the “ principle of equality, ” 
in the legal character of the rights and duties of states, and in the very foun- 
dation of international law itself. International law has “become like 
other forms of law. It constitutes for states the same basis of equality which 
already exists between citizens of the state. It makes it possible for the 
community of nations to attain the essential end of every society, namely, 
the maintenance of order, peace, and justice.” L’Arrét N° 7 de la Cour 
permanente, by G. Gidel (pp. 76-132), examines in minute detail the de- 
cision of the Permanent Court of International Justice on May 25, 1926, 
with respect to certain German interests in Polish Upper Silesia, jurisdiction 
over which was taken by the court in its decision on August 25, 1925. The 
conclusion of the writer is that the decision “ will have very beneficial results 
both for the development of the science of international law and for the 
strengthening or the reéstablishing of international morality. La codification 
internationale du droit des eaux territoriales, by H. S. Fraser (pp. 183-142), 
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argues that in view of the desirability of an agreement upon the subject and 
in view of the favorable reception accorded to the questionnaire submitted 
by the League of Nations Committee of Experts, the Council of the League 
should call a general conference of the nations to proceed with codification. 

Ibid., April, May, June, 1927. La dette de guerre des Etats-Unis à la 
France (1777-1788), by C. Fliniaux (pp. 269-300), considers the circumstances 
attending the making and repayment of the American debt and draws 
comparisons with respect to the present French debt. L’ Elaboration des 
clauses économiques du Traité de Lausanne, by M. Ogier (pp. 301-341), 
after a detailed analysis of the negotiations attending the treaty, shows 
how the rule finally adopted by the Allies with Turkey, namely, reciprocal 
restitution of property, without indemnity for losses, differed from that 
applied to the allies of Turkey in the earlier treaties. L'Ecole autrichienne 
et le fondement du droit des gens, by B. Akzin (pp. 342-372), undertakes an 
analysis of the Austrian school of legal theory founded by Kelsen. The dual 
basis, at once philosophical and juridical, of the system is examined, and 
the contrast is drawn out between Kelsen’s “normative” theory of law as 
a sovereign obligation and Duguit’s conception of social realities as the 
determining factor of law. Les traités d’arbitrage, by A. Raestad (pp. 373- 
415), is an original contribution on the nature of arbitration in its relation 
to the sovereignty of the state and in respect to the principles of “equity” 
which may be resorted to for the decision of questions not governed by strict 
rules of Jaw. The discussion is preceded by an historical survey and fol- 
lowed by a study of the new provisions in the arbitration treaties between 
Norway and Sweden, Denmark and Finland. Nouveaux domaines d'activité 
de la Société des Nations, by V. Pella (pp. 416-421), discusses briefly the 
possible unification of the work of peace societies and the creation of an 
international penal law. Les idées du Professeur Burckhardt sur le droit 
des gens, by G. Chklaver (pp. 422-433), analyzes that writer’s Organization 
der Rechisgemeinschaft. Les concessions en Turquie, by J. Teyssaire (pp. 
434-439), summarizes the execution of the provisions of the Treaty of 
Lausanne with respect to the indemnification of companies for losses 
sustained during the war.* i 


Revue DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET 
Pourmgues, January-March, 1927 


Zur Hypothesis vom Primat des Völkerrechts, by J. L. Kunz (pp. 3-15), 
calls attention to the “low level” upon which the science of international 
law remained until recently, points out the causes, and proceeds to analyze 
and criticize the new theories, particularly those of the Austrian school, 
which have been advanced within the past few years to explain the relation 

* Norz.—In addition to its leading articles, the new Revue contains the texts of documents 


(e.g., the full report of the Economic Conference at Geneva, May, 1927), chronicle of inter- 
national events, reviews of books, and summaries of magazine articles. 
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of-international to national law and to “sovereignty.” (In German.) La 
VII™ Assemblée de la Société des Nations et la Réorganisation du Conseil, 
by A. Sottile (pp. 16-84), discusses, infer alia, the problem of the equality 
of states and the feasibility of decisions of the Council by a two-thirds or 
three-fourths vote. Nicht-Anerkannte Staaten und Regierungen vor dem 
Ständigen Internationalen Gerichtshofe, by J. Spiropoulos (pp. 35-45), deals 
with the theoretical questions whether, and with what effects, the Permanent 
Court could take jurisdiction over cases involving unrecognized states and 
unrecognized governments. 

Ibid., April-June, 1927. The Central American Court of Justice, by P. 
K. Walp (pp. 89-108), surveys the circumstances attending the establish- 
ment of the court and analyzes the cases submitted to it, particularly the 
last case involving the Bryan-Chamorro treaty. La Codification du Droit 
International, by L. De Montluc (pp. 109-121), contains some pointed com- 
ments upon the outlook for codification in the face of the divergent views of 
its advocates. Les Eaux territoriales, by B. de Magalhaes (pp. 122-135), 
comments upon the draft convention presented to the International Law 
Association by its Comité de la Neutralité at the Vienna meeting in 1926. 
Sharp criticism is directed against the proposal to fix a three-mile limit for 
the marginal sea. 

Ibid., July-September, 1927. Les antécédents de la doctrine de Monroe, 
by J. B. Whitton (pp. 175-187), surveys the policy of isolation leading up to 
Monroe’s message. The Draft Convention for the Unification of Certain 
Rules relating to Conflict of Laws, by A. Jacobi (pp. 188-208), after prelimi- 
nary observations on the general problem, comments in detail upon the draft 
convention relating to the conflict of laws on contracts, prepared by a com- 
mittee of the International Law Association and submitted to the association 
at its meeting in 1926. Nationalité ef Mariage, by J. M. Peritch (pp. 207- 
214), discusses briefly the Cable Act of 1922 in the light of European theory 
and practice. La identificatione o meno della “Societa delle Nationi” con la 
“Confederazione di Stati,” by A. Rapisardi-Mirabelli (pp. 215-219), 
maintains that the League of Nations is an international union su? generis, 
not a federation nor a super-state nor a “universal” state. (In Italian.) 
La Session de Lausanne de U Institut de Droit International, by L. de Montluc 
(pp. 220-223), gives a brief but graphic picture of the 1927 meeting. 


> ot eect 


REVUE DE DROIT INTERNATIONAL ET DE LÉGISLATION COMPARÉE, 
Nos. 1-2, 1927 


Les arréits de competence du tribunal arbitral mizte roumano-hongrois, 
by C. Dupuis (pp. 1-22), after showing that the assumption of jurisdiction 
by the tribunal was inevitable under the Treaty of Trianon, suggests that 
the implications of the decision put Roumania in a somewhat delicate 
position as to the questions at issue. Roumania must prove that in applying 
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her agrarian reforms she had the. right to go counter to ‘common inter- ` 
national law. It will be hard for her to show such a right. ”.- Antoine Pillet 
(1857-1926), by J. P. Niboyet (pp. 23-32), is a beautifully phrased tribute 
to the departed master. Le domaine maritime (1 partie), by J. Hostie 
(pp. 83-57), examines anew the doctrine of the freedom of the seas, argues 
that the seas are not res nullius but res communis, and draws conclusions 
with regard to the development of maritime law in a new “positive” sense. 
-° (To be continued.) L’évolution de la conciliation internationale, by -C. 
Gorge (pp. 58-106), continues the earlier installments from the point wheré 
the Covenant of the League was presented to the Swiss Federal Council and 
then takes up three groups of recent treaties entered into by Switzerland 
providing for conciliation in one or other of the classified forms. Des 
tendences de la jurisprudence francaise et grecque en matière de cour forcé et les 
principes du droit international, by C. G: Tenekides (pp. 107-122), deals with 
the delicate problems arising from legal tender and depreciated currency as 
they were met by French and Greek laws and judicial decisions. Criticism 
is directed against both the territorial theory, which makes the place of pay- 
ment determine the money in which payment is to be made, and the “im- 
plied intention” theory, which implies the intention of the parties from-facts 
outside their control. Des eaux territoriales, by F. T. Grey (pp. 123-144), 
reviews the practice of nations, past and present, in respect to territorial 
waters, deduces certain principles from that practice, and concludes by 
claiming a general sovereignty of the state over the sea to the distance nec- 
essary for its security and within the range of its control. The doctrine of 
res nullius is adopted, and the present more definite limits are regarded not 
as rules of law but as national self-imposed restrictions. 

: Ibid.,.No. 3, 1927. Observations concernant les tendences de Vévolution Ji 
drott tnleiatona de extradition, by H. Kraus (pp. 161-181), criticizes the 
decision of the Committee of Experts not to include extradition upon the list 
of topics suitable for codification, and points out the -present necessity of 
bilateral treaties embodying the new ideas in this field. Le droit international 
de la navigation aérienne en temps de paix, by F. De Visscher (pp. 182-214); 
points out the defects of the.convention of 1919 and proceeds, on the basis 
of the resolutions adopted by the Institute of International Law at Madrid in 
1911, to work out the principles of a more “liberal” code: `- Le domainé 
maritime, by J. Hostie (pp. 215-244), continues the study begun in the-pre- 
ceding number and takes up coastal waters, bays and gulfs and mouths of 
rivers. ` Noting all the variations of practice and theory the writer expresses 
the hope that codification may not have the effect of stereotyping outworn 
doctrines. -Notes sur la responsabilité internationale des Etats é la protection 
diplomatique d'après quelques documents récents, by C. De Visscher (pp: 245- 
272), discusses the general principles of responsibility involved in the report 
of Judge Huber upon the British claim for indemnity from Spain fór- losses 
suffered by British residents in the Spanish zone in- Morocco, and further 
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the question of the nationality of the claimant in cases of intervention by a 
foreign government to obtain redress. 


REVUE GÉNÉRALE DE DROIT INTERNATIONAL PUBLIC, 
January-February, 1927 


Les affaires agraires des resortissants hongrois devant le tribunal mixte 
Roumano-hongrois, by A. Pillet (pp. 1-19), reproduces, by the courtesy of 
the secretary of the Roumanian-Hungarian Mixed Arbitration Tribunal, an 
opinion given by the late Professor of Law at Paris in favor of the Hungarian 
inhabitants in their protest before the tribunal against the Roumanian law of 
July 30,1921. The writer argues that the law cannot be regarded as a reform 
measure adopted in the general interest of agriculture, but is rather a meas- 
ure of indirect liquidation such as was expressly forbidden by the Treaty of 
Trianon. La police en haute mer, by M. Sibert (pp. 20-44), is a careful and 
documented study of the numerous international conventions regulating 
the policing of the high seas which approaches, though it falls short of, inter- 
nationalization. Owing to the individualistic action of the several states, 
the procedure in such cases, particularly in respect to the definition and 
proof of criminal acts, is unsatisfactory, and the writer recommends both 
development of principles of law and regular recourse to the Permanent 
Court of International Justice. L’isolement des Etats Unis. Principe 
caduc de la Doctrine de Monroe, by J. B. Whitton (pp. 45-57), deals with 
the “third principle” of the Monroe Doctrine, namely, that of non-inter- 
vention by the United States in the affairs of Europe,—a rule which “rests 
upon the fiction of the isolation of the United States, an idea practicable, 
opportune and logical in 1823; impracticable, inopportune and illogical 
to-day.” By maintaining the doctrine in theory at the present day when 
the facts are to the contrary, the writer holds, the United States is enjoying 
the privileges of its position without accepting the responsibilities of it. 
L'immigration en France, depuis la guerre, de la main d’oewre étrangère, by 
J. P. Palewski (pp. 58-84), describes the problems that have arisen in con- 
nection with the immigration of manual laborers into France since the war. 
The treaties recently entered into by France are examined, and the princi- 
ples which they embody are shown to indicate a desire to establish an 
equality of status between alien and citizen. Difficulties have been ex- 
perienced in the administration of the new laws due to conflicts of jurisdic- 
tion between the local courts and foreign consuls in cases of industrial dis- 
putes. Recommendations are made for improving the few defects of the 
present system. 

Ibid., March-April, 1927. L’organisation judiciaire de Tanger dans le 
régime international, by R. G. Fitzgerald (pp. 145-170), examines in detail 
the Mixed Tribunal of Tangier set up by the Franco-British-Spanish 
agreement of December 18, 1923. Following a brief sketch of the earlier 
tribunal as a background and an analysis of the government of the inter- 
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national zone the writer discusses the composition of the court and its 
several jurisdictions and concludes with some critical observations leading to 
the improvement of the court. L’autonomie du Canada et sa nouvelle situation 
internationale, by P. Lavoie (pp. 171-209), shows the gradual growth of 
self-government in Canada through its several stages, explains the political 
effects of the participation of Canada in the World War, and reaches the 
conclusion that while Canada is completely autonomous with respect to the 
other members of the British Commonwealth of Nations, it is not yet a 
sovereign state in respect to other powers. Les zénes étrangères en chine, 
by M. Yoshitomi (pp. 210-237), after sketching the history of the creation of 
extraterritorial zones in China examines in turn the several national (ex- 
clusive) concessions in China, the collective concessions, the zone of the 
Manchurian railway, and the diplomatic quarter in Peking. 

Ibid., May-June, 1927. Conciliation, Arbitrage, et Réglement judiciaire 
d'après les traités recents de la Pologne, by J. Makowski (pp. 273-308), 
analyzes the several methods resorted to for the settlement of international 
disputes and in the light of the practice of other nations takes up in detail 
the clauses of the recent Polish treaties, making comparisons and drawing 
contrasts. L'Institut de droit international. Session de la Haye, 1925, by 
F. Rey (pp. 309-320), summarizes the proceedings of the meeting. 

Ibid., July-August. L'arrét du 10 janvier 1927 du T. A. M. Roumano- 
hongrois, by G. Scelle (pp. 483-482), deals with the recent much-discussed 
decision of the Mixed Arbitration Tribunal, and, after a preliminary survey 
of the circumstances leading to the question of jurisdiction, analyzes the 
briefs submitted to the court and examines minutely the legal points at 
issue. In conclusion the writer points out the great importance of the 
decision with respect to the general principles recognized by it, whatever be 
the final decision upon the merits of the case. La Conference économique 
internationale (Geneva, May 4-23, 1927), by R. Picard (pp. 483-505), 
surveys the preparations for the conference, its composition, the problems 
presented to it, the points of view of the delegates, and the resolutions taken. 
Le problème de Vautorité internationale d'après les principes du droit public 
chrétien, et les publicistes espagnols du XVI’ siècle, by J. T. Delos (pp. 505-519), 
asserts that the rational philosophic principle upon which international law 
rests is a heritage from the Spanish publicists of the sixteenth century, 
notably Vitoria and Suarez, and through them from the great medieval 
Schoolmen. The stone which the builders of the seventeenth and eighteenth 
centuries rejected, the principle that the sovereignty of the state must be in 
subordination to a higher law, is now destined, it seems to the writer, to 
become the head of the corner. 


REVUE DE DROIT INTERNATIONAL Privé, No. 1, 1927 


Un projet de Code de Droit international privé, by E. Audinet (pp. 1-17), 
discusses the draft code drawn up by Professor (Judge) Bustamante and 
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published in a French translation by P. Goulé in 1925. The guiding prin- 
ciples of the code are first considered, and after comment upon the wide 
scope given by the author to the conflict of laws, an examination is made of 
the three categories of laws which the modern theory of international 
private law recognizes, namely, personal laws which regulate the conduct 
of persons by reason of nationality or domicile, territorial laws which look to 
the protection of citizens and the maintenance of public order, and private 
or “optional” laws which govern the voluntary acts of individuals. La 
forme des actes juridiques dans la législation espagnole au point de vue inter- 
national, by J. M. Trias de Bes (pp. 18-36), deals with the scope of Art. 11 
of the Spanish Civil Code concerning the law governing the exterior form of 
decrees. The rule of locus regit actum, while in principle imperative, is 
-shown to yield under certain circumstances to the Spanish law, as in the case 
of marriage formalities. La situation juridique des étrangers en Russie des 
Soviets et le régime des concessions, by P. Nesteroff (pp. 37-48), concludes a 
study begun in the previous issue of the Revue and shows the protection 
given to aliens in Russia under the system of concessions. The writer con- 
demns the “Concessions Commissions” created by Russia in certain foreign 
capitals, as well as the “mixed societies” formed between the Soviet Govern- 
ment and foreign firms. 

Ibid., No. 2, 1927. Le Régime nouveau de Vextradition d'après la lot 
du 10 mars 1927, by H. Donnedieu de Vabres (pp. 169-192), points out the 
three “phases” in the development of extradition and shows in detail the 
relation of the recent French law to earlier practice. Conséquences juridiques 
de la reconnaissance du Gouvernement des Soviets par la France, by J. Dele- 
helle (pp. 193-239), is a very careful study of all phases of a situation the 
consequences of which the writer regards as of more importance to France 
than the Russian revolution itself. The immunities of the Soviet Govern- 
ment now recognized, the effect upon Franco-Russian treaties, questions of 
the conflict of laws, including marriage and nationality, the status of cor- 
porations formed before and after the Soviet régime, and the legal condition 
of Russian refugees are examined in turn. 


THE WAR PREVENTION POLICY OF THE UNITED STATES! 


Br Honorasue Frank B. KELLOGG 
Secretary of State of the United States 


It has been my privilege during the past few months to conduct on behalf 
of the Government of the United States negotiations having for their object 
the promotion of the great ideal of world peace. Popular and governmental 
interest in the realization of this ideal has never been greater than at the 
present time. Ever since the World War, which spelled death to so many 
millions of men, spread desolation over so much of the Continent of Europe 
and shocked and imperiled neutral as well as belligerent nations, the minds of 
statesmen and of their peoples have been more and more concerned with 
plans for preventing the recurrence of such a calamity. Not only has the 
League of Nations been preoccupied with studies of security and world peace, 
but members of the League of Nations have concluded additional special 
treaties like those signed at Locarno in 1925, and recently at Habana the 
United States and 20 other American States, including 17 members of the 
League of Nations, expressed by formal declaration their unqualified con- 
demnation of war as an instrument of national policy, and agreed to call a 
conference to draft appropriate treaties of compulsory arbitration. 

The Government of the United States will never be a laggard in any 
effective movement for the advancement of world peace, and the negotiations 
which I have recently been carrying on have grown out of this government’s 
earnest desire to promote thatideal. They have hada dual character, having 
been concerned in part with the framing of new arbitration treaties to replace 
the so-called Root treaties, several of which expire by limitation this year, 
and in part with the anti-war treaty which M. Briand proposed to me last 
summer. I welcome the opportunity which you have afforded me to express 
before this audience my views on these questions and to explain the objects 
and aims of the Government of the United States with respect thereto. 

In the first place it should be clearly understood that the treaty of arbitra- 
tion which was signed last month with France has no relation whatsoever to 
the proposal submitted by M. Briand for a treaty declaring against war and 
renouncing it as an instrument of national policy. It is true that the pre- 
amble to the arbitration treaty recites that France and the United States are 
“eager by their example not only to demonstrate their condemnation of war 
as an instrument of national policy in their mutual relations, but also to 
hasten the time when the perfection of international arrangements for the 
pacific settlement of international disputes shall have eliminated forever 


1 An address delivered before the Council on Foreign Relations at New York City, March 
15; 1928. Printed from text supplied by the author. 
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ihepossibility of war among any of the Powers.of the world,” but a preamble- 
3s mta binding part of a treaty. If waristo be abolished it must be through 
she conclusion of a specific treaty solemnly binding the’parties not to resort 
Var with oneanother. It cannot be abolished by a mere declaration in the 
preamble of a treaty. Even though without legal effect, however, a formal 
=xpression of the peaceful aspirations of the governments and their common 
deire to perfect a mechanism for the pacific settlement of justiciable disputes 
zuh as that found in the preamble of the arbitration treaty, is, I believe, 
væy helpful since it publicly defines the positions of the two Koreman in 
a matter the importance of which is hard to exaggerate. 

The arbitration treaty itself I regard as a-distinct advance over any. of its 
predecessors, and I hope it can serve as a model for use in negotiations with 
otner governments with which we have no present arbitration treaty or 
waere the existing Root treaties shortly expire. I have already instituted 
negotiations with the British, German, Italian, Japanese, Norwegian, and 
Sranish Governments on the basis of the draft treaty which I submitted to 
Fzance last December, and I have indicated to all inquiring governments that 
Ishall be pleased to conclude with them new treaties similar to that recently 
s-gned with France.? Ifa comprehensive series of such bilateral treaties can’ 
te put into effect between the United States and the other nations of the 
yorld, I feel that a very effective mechanism for.the pacific settlement -of 
jasticiable disputes will have been established. JI attach such importance to 
the treaty just concluded with France that I shall discuss its provisions 
briefly before proceeding to a discussion of the correspondence which has’ 
ween exchanged with France on the subject of the so-called Briand proposal. 

Article 1 of the new arbitration treaty contains the language of the first 
Daragraph of the first article of the Bryan treaty of 1914 providing for inves- 
sigation and report by a permanent international commission of all disputes - 
not settled by diplomacy or submitted to arbitration. My purpose in: 
including this reference to the Bryan treaty was to recognize anew the efficacy 
pf the procedure established under the Bryan treaties and to unite by refer- 
ence in ene document the related processes of conciliation and arbitration. 
The force and effect of the Bryan treaty with France has in no sense been 
impaired by the new treaty, nor was it intended that it should be. . This is 
the understanding of both governments and notesto that effect have been ex- 
changed. 3 So far as the legal effect of the new treaty is concerned, Article t 
. *Up to April 9 negotiations for arbitration ‘treaties similar to the treaty with Fratice 
had been initiated with the governments of the following additional countries: Portugal,’ 
Denmark, Austria, Hungary, Belgium, Czechoslovakia, Poland, The Netherlands,. 
Switzerland, Lithuania; Latvia, and Finland. (State Department press notice, April 9: 
1928 

‘Up to April 9 negotiations for concilation treaties similar to the. Bryan kas had 
been initiated’ by the government of the United States with tne governments of the 
following: countries: Japan, Germany, Austria, Hungary, Belgium, Czechoslovakia, 
Poland, Lithuania, Latvia and Finland. (State Department press notice, April 9;:1928:) 
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could be left out entirely and mention of the Bryan treaty made only in 
Article 2 where there is reference to the conciliation procedure under that 


treaty. . f 
` Article.2 provides that— 

All differences relating to international matters in which the high 
contracting parties are concerned by virtue of a claim of right made by 
one against the other under treaty or otherwise, which it has not been 
possible to adjust by diplomacy, which have not been adjusted as a 
result of reference to the above-mentioned Permanent International 
Commission, and which are justiciable in their nature by reason of being 
susceptible of decision by the application of the principles of law or 
equity, shall be submitted to the Permanent Court of Arbitration 
established at The Hague by the convention of October 18, 1907, or to 
some other competent tribunal, as shall be decided in each case by special 
agreement, which special agreement shall provide for the organization 
of such tribunal if necessary, define its powers, state the question or 
questions at issùe, and settle the terms of reference. 


It also contains a clause providing that the special agreement must in each 
case be ratified with the advice and consent of the Senate. This is the usual 
practice in the United States and I do not know of a single case where the 
Senate has refused to consent to any special agreement of arbitration. 
Article 3 excludes from arbitration under the treaty disputes the subject 
matter of which is within the domestic jurisdiction of either of the parties, 
involves the interests of third parties, depends upon or involves the main- 
tenance of the Monroe Doctrine, and depends upon or involves the observ- 
ance of the obligations of France under the Covenant of the League of 
Nations. It is difficult for me to see by what claim of right any government 
could properly request arbitration of disputes covered by these exceptions 
since few, if any, would present questions justiciable in their nature. Asa 
practical matter, therefore, I do not feel that the general applicability of the 
new treaty is materially restricted by the four clauses of exclusion. The 


Root treaty which it supersedes contained a clause excluding from its scope’ 


questions affecting “the vital interests, the independence or the honor” of the 
contracting states. This clause was borrowed from an Anglo-French 
arbitration treaty of 1903 and represented the reservations generally regarded 
as necessary 25 years ago. Arbitration has repeatedly proved its worth 
since then, and inasmuch as such vague and all-inclusive exceptions can be 
construed to cover almost any substantial international dispute and might 
well operate to defeat the very purpose of an arbitration treaty, I decided to 
eliminate them and to specify with particularity the questions excluded from 
arbitration. In this respect the new treaty is a much more satisfactory and 
practical instrument for the adjustment of justiciable international contro- 
versies, and it is only justidiable questions that are susceptible to arbitration. 

I do not agree with the pronouncement of many organizations and publi- 
cists engaged in the discussion of international arbitration to the effect that 


` 


t 
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ærery question between nations should be arbitrated. This is a very simple 
acd all-inclusive formula but it will not stand the test of careful examination, 
acd never has and never can be universally adopted. Let us consider for a 
moment what questions are susceptible of arbitration and can be submitted 
t” nations to the decision of an international court. They are exactly the ` 
same kind of questions as can be arbitrated between citizens of the United 

States or submitted to the decision of a local court under our form of govern- 

ment, that is to say, they are questions arising under contract or under the. 
law of the land. Applying this analogy in international relations, we find 

that the questions which are susceptible of arbitration or impartial decision 

are those involving rights claimed under a treaty or under international law. 

“A political question cannot be arbitrated because there are no principles of 
lew by which it can be decided, and unless there are relevant treaty provi- 

sons requiring construction, no nation can agree to arbitrate purely domestic 
cuestions like tariff, taxation, immigration, and, it may be said, all political 

questions involving the exercise of sovereignty within the nation’s territorial 

"mits. There are no positive rules of international law applicable to such 

questions to guide arbitrators in reaching a decision. 

I am confident that the enthusiastic supporters of the theory that all 
questions between nations should be submitted to arbitration have not real- 
ised the vital difference between justiciable and political questions. Take, 
for example, the question of immigration which at times arouses bitter feel- 
ings between nations. On what principle could a government arbitrate this 
cuestion, and what rules cculd be applied to guarantee justice to the dispu- 
tants? It seems to me we must realize that so long as the world is composed 
cf separate, sovereign nations, only those questions can properly be submitted 
+o arbitration which, being justiciable in their nature, are susceptible of 
determination by the application of recognized rules of law or equity. Non- 
justiciable or political questions must, if they threaten to bring on hostilities, 
be adjusted through other means, such as conciliation, where a disinterested 
effort is made to reconcile conflicting points of view without finding neces- 
sarily that either party was in the wrong. 

It is when arbitration cannot or will not be invoked by the parties that 
sonciliation treaties have their greatest value for adjusting international 
crritations tending to inflame public opinion and imperil the peace of the 
world. One of the first of our treaties establishing a procedure for concilia-: 
tion was the so-called Knox treaty of 1911. That treaty, which was also a 
treaty of arbitration, was never proclaimed by the President because of 
tertain reservations attached by the Senate in advising and consenting 
thereto. These reservations, however, did not affect the conciliation provi- 
sions of the treaty and need not be discussed in this connection. Our next 
conciliation treaties were the Bryan treaties to which I have already referred. 
The first of these was signed in 1913 and there are 18 of them now in force. 
In 1923 we became parties to two other conciliation treaties, namely, that 
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signed at Washington on February 7, 1923, between the United States and the 
5 Central American Republics, and that signed at Santiago on May 3, 1923, 
between the United States and 15 Latin American countries. Both of these 
treaties have been ratified by the United States. They are similar to the 
Bryan treaties, the principal point of difference being as to the manner of 
constituting the commissions of inquiry. 

The Bryan treaties provide, you will recall, that any dispute shall, when 
ordinary diplomatic proceedings have failed and the parties do not have 
recourse to arbitration, be submitted for investigation and report to a 
Permanent International Commission composed of five members, two of 
whom, a national and a non-national, being designated by each of the two 
governments, and the fifth member by agreement. The commission is bound 
to report within a year from the date on which it takes jurisdiction of the 
case, and the parties agree not to resort to any act of force prior to the com- 
mission’s report, reserving, however, full liberty of action with respect to the 
report itself. 

The United States has been a party to conciliation treaties for 15 years, 
and while there has never yet been an occasion for invoking them, I know of 
no reason why this country should object to an inquiry by a commission of 
conciliation if war is threatened. It is claimed in some quarters that purely 
domestic questions might be inquired into by these commissions of concilia- 
tion. While I cannot conceive that any government would feel justified in 
demanding-an inquiry by the commission into a matter solely within the 
domestic jurisdiction of another government, I do not feel that the point is 
material. The object which is sought to be attained by conciliation treaties 
is the prevention of war, and in my opinion any government can well afford 
to submit to inquiry any question which may threaten‘to involve it in the 
horrors of war, particularly when, as in the Bryan and other treaties I have 
just mentioned, the findings of the commission have no binding force and to 
be effective must be voluntarily accepted. 

The world is more and more alive to the necessity of preventing war, and 
I think it is significant that the Sixth International Conference of American 
States which recently concluded its labors at Habana adopted two anti-war 
resolutions one of which contains the unqualified statement that “the Amer- 
ican Republics desire to express that they condemn war as an instrument of 
national policy in their mutual relations,” which, it is interesting to note, is 
the language of M. Briand’s original proposal to me. The other resolution 
contains the statement that “war of aggression constitutes an international 
crime against the human species” and the declaration that “all aggression 
is considered illicit and as such is declared prohibited.” It is the former 
resolution that I regard as of the greatest interest at this time because, of the 
21 states represented at the Habana Conference, 17, while members ofthe 
League of Nations, were not prevented by such membership from joining in 
an unqualified declaration against war. This general resolution is also - 
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important because it endorses the principle of compulsory arbitration for 
justiciable disputes.and provides for the calling of a conference in Washington 
within a year to draft. appropriate treaties of arbitration and conciliation. ` - 

I have discussed at some length the provisions of -the new arbitration 
treaty with France.. I have also outlined the scope and purpose of the many 
zonciliation treaties which the United States has concluded with other 
governments. I know of but one other.form of treaty which canbe con- 
cluded for the purpose of preventing war and that is a treaty in which the 
parties specifically bind themselves not to resort to war. It is this kind of 
treaty which people have in mind when they discuss treaties for outlawing 
war, and it is a novel idea in modern international relations. 

As you are all aware, in a communication dated June 20, 1927, M. Briand 
proposed to the United States the conclusion of a bilateral treaty under-the 
terms of which France and the United States would agree to renounce war 

as an instrument of their national policy, towards each other. This treaty 
modde first, that— l 


The high contracting powers.solemnly declare, in thé name of the 
French people and the people of the United States of America, that they. 
condemn recourse to war and renounce it respectively as an instrument 

‘of their national policy towards each other. 


and, secondly, that— 


'- The settlement or.the solution of all disputes or diii, of whatever 
nature or of whatever origin they may be, which may arise ‘between. 
France and the United States of America, shall never be sought by either. 
side except by pacific means. 


This important and inspiring proposal-was carefully and openi 

scudied by the Government of the United States. While we. might well have 
hesitated to take the initiative in proposing such a treaty -to Europe, the 
invitation from France afforded us an opportunity to examine anew the whole 
question of world peace and to determine in what practical manner we could. 
Eest codperate. We made that examination, and, in my-note of December. 
28, 1927, after expressing the sincere appreciation of the United States for. 
the offer which France.had so impressively submitted, I warmly seconded M. 
Briand’s proposition that war be formally renounced as an. instrument of. 
tational policy, but suggested that instead of giving effect thereto in a bilat- 
eral treaty. between France and the United States, an equivalent multilateral 
treaty be concluded. among the principal Powers of the world, open to adher- 
ence -by any and all nations, thus extending throughout the world the. 
kenefits of a covenant originally suggested as between France and the United... 
States alone. - The Powers which I suggested be invited in the first instance’ 
to join, with France and the United States in gagh a treaty were iors 
Britain,-Germany, Italy, and Japan. 

France, I am happy to say, promptly agreed in area to the idh ofa 
multilateral treaty.. France. suggested, however, that the treaty. provide 
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only.for the renunciation of wars of aggression, explaining that while France. 
could conclude a bilateral treaty with the United States.providing for the 
unqualified renunciation of war, the conclusion of a similar multilateral treaty 
presented certain difficulties in view of the obligations of France under the 
’ Covenant of the League of Nations, treaties such as those signed at Locarno 
in October 1925 and other international conventions relating to guaranties 
of neutrality. The French Government also pointed out that in September 
1927 the members of the League of Nations adopted a resolution condemning 
aggressive war as an international crime. In these circumstances France 
expressed the opinion that the common object of the two governments could 
best be attained by framing the proposed anti-war treaty so as to cover wars 
of aggression only. I have not been able to agree to that reservation. 

My objection to limiting the scope of an anti-war treaty to mere wars of 
aggression is based partly upon a very real disinclination to see the ideal of 
world peace qualified in any way, and partly upon the absence of any satis- 
factory definition of the word “aggressor” or the phrase “wars of aggres- 
sion.” It is difficult for me to see how a definition could be agreed upon 
which would not be open.to abuse. The danger inherent in any definition is 
recognized by the British Government which in a memorandum recently sub- 
mitted to the Subcommittee on Security of the Preparatory Committee on 
Disarmament of the League of Nations discussed attempted definitions of this 
character, and quoted from a speech by the British Foreign Secretary in 
which Sir Austen Chamberlain said: “I therefore remain opposed to this 
attempt to define the aggressor because I believe that it will be a trap for the 
innocent and a signpost for the guilty.” 

I agree with Sir Austen on this point. It seems to me that any attempt to 
define the word “aggressor” and by exceptions and qualifications to stipulate 
when nations are justified in going to war with one another, would greatly 
weaken the effect of any treaty such as that under consideration and virtu- 
ally destroy its positive value as a guaranty of peace. And in my last note 
to the French Government I stated expressly that I could not avoid the 
feeling that if governments should publicly acknowledge that they could 
only deal with this ideal of world peace in a technical spirit and must insist 
upon the adoption of reservations impairing if not utterly destroying the true 
significance of their common endeavors, they would be in effect only record- 
ing their impotence to the keen disappointment of mankind in general. 

In my note of February 27, 1928, I also discussed at some length the ques- 
tion raised by the Government of France whether, as a member of the League 
of Nations and as a party to the treaties of Locarno and other treaties 
guaranteeing neutrality, France could agree with the United States and the 
other principal world Powers not to resort to war in their mutual relations 
without ipso facto violating their present obligations under those treaties. I 
pointed out that if those obligations could be interpreted so as to permit 
France to conclude with the United States alone a treaty such as that 
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proposed by M. Briand, it was not unreasonable to suppose that they could. 
be interpreted with equal justice. so as to permit France to join with the 
United States in offering to conclude, an equivalent multilateral treaty with 
the other principal Powers of the world. I stated that it seemed to me that. 
the difference between the bilateral and multilateral form of treaty having, 
for its object the unqualified renunciation of war, was one of degree and not 
of substance, and that a government able to conclude such a bilateral treaty . 
should be no less able to become a party to an identical multilateral treaty; 
since it could hardly be presumed that members of the League of Nations: 
-were in a position to do separately something that they could not do together. 

‘In these circumstances I expressed the earnest hope that France, which. 
admittedly perceives no bar to the conclusion of an unqualified anti-war. 
treaty with the United States alone, would be able to satisfy itself that an 
equivalent treaty among the principal world Powers would be equally con- 
sistent with membership in the League of Nations, adding that if members. 
of the League of Nations could not, without violating the terms of the 
Covenant, agree among themselves and with the United States to renounce 
war.as an instrument of their national policy, it seemed idle to discuss either 
bilateral or multilateral treaties unreservedly renouncing war. In that 
connection I called attention to the fact that the 21 American States repre- 
sented at the recent Habana Conference adopted a resolution unqualifiedly 
condemning war as an instrument of national policy in their mutual relations, 
and to the fact that 17 of the 21 States represented at that Conference are 
members of the League of Nations. 

I concluded my note with the unequivocal statement that the Government 
of the United States desirés to see the institution of war abolished and stands 
ready to conclude with the French, British, Italian, German, and Japanese 
Governments a single multilateral treaty open to subsequent adherence by | 
any and all other governments binding the parties thereto not to resort to 
war with one another. This is the position of the Government of the United 
States, and this is'‘the object which we are seeking to attain. 

- I cannot believe that such a treaty would violate the terms of the League’ 
Covenant or conflict necessarily with the obligations of the members of the 
League. Even Article 10 of the Covenant has been construéd to mean that 
League members are not inescapably bound thereby to employ their military 
forces. According to a recent statement by the British Government, many 
members of the League accept as the proper interpretation of Article 10 
a resolution submitted to the Fourth Assembly but not formally adopted 
owing to one adverse vote. That resolution stated explicitliy: 


It,is for the constitutional authorities of each member to decide, in 

‘ reference to the obligation of preserving the independence and the integ- 

rity of the territory of members, in what degree the member is bound to 

A the execution of this obligation by employment of its ules 
orces 
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I earnestly hope, therefore, that the present negotiations looking to the 
conclusion of an unqualified multilateral anti-war treaty may ultimately 
achieve success, and I have no doubt that if the principal powers of the world 
are united in a sincere desire to consummate such a treaty, a formula can be 
devised which will be acceptable to them all. Since, however, the purpose 

_of the United States is so far as possible to eliminate war as a factor in 
international relations, I cannot state too emphatically that it will not 
become a party to any agreement. which directly or indirectly, expressly or 
by implication, is a military alliance. The United States cannot obligate 
itself in advance to use its armed forces against any other nation of the world. 
It does not believe that the peace of the world or of Europe depends upon or 
ean be assured by treaties of military alliance, the futility of which as 
guarantors of peace is repeatedly demonstrated in the pages of history. 

I must not claim that treaties of arbitration and conciliation, or even 
treaties explicitly renouncing war as an instrument of national policy, afford 
a certain guaranty against those conflicts between nations which have 
periodically broken out since the dawn of world history. In addition to 

. treaties there must be an aroused public conscience against the utter horror 
and frightfulness of war: The peoples of the world must enjoy a peaceful 
mind, as it has been said, and treaties such as those I have discussed this 
evening, and the efforts of statesmen to advance the cause of world peace, 
can only be regarded as a portion of the problem. I am not so blind as to 
believe that the millennium has arrived, but I do believe that the world is: 
making great strides toward the pacific adjustment of international disputes 
and that the common people are of one mind in their desire to see the aboli- 
tion of war as an institution. Certainly the United States should not be 
backward in promoting this new movement for world peace, and both 
personally and officially as Secretary of State, I shall always support and 
advocate the conclusion of appropriate treaties for arbitration, for concilia- 
tion, and for the renunciation of war. 

4 As a result of a conversation of the Secretary of State with the French Ambassador 
on April 7, 1928, the United States and France agreed upon the immediate submission to 
Great Britain, Germany, Italy and Japan of the entire correspondence which has passed 
between the United States and France on the subject of.a multilateral anti-war treaty, 


for the consideration and comment of those Powers. (State Department press notice, 
April 7, 1928.) 
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The United States finds its chief assurance of safety in its own strong arm ' 
and in its geographical position; for it has few treaties that offer solid barriers ` 
against conflict, and none that bind the other party not to wage war upon it 
should some conditions arise. 

In seeking safeguards against war numerous obstacles have checked our 
progress. We have not as a people been certain as to what we ought to give 
up for the sake of. peace. We have not been clear as to what should be 
accepted-as feasible and desirable substitutes for war. We have lacked con- 
viction as.to the efficacy of some modes of adjustment, and have overlooked 
the potentialities of others; and we have been reluctant to agree to experi- 
ment. We have rigidly declined to agree to make war against a state that 
becomes a belligerent in violation of its covenant, without considering 
whether there may not be some other unobjectionable and yet effective means 
of penalizing such a wrongdoer. 

Under such circumstances our Presidents have found it difficult to make 
progress. Recent events have, however, raised fresh hopes. With Europe 
wé are discussing the conditions of abandoning war as an instrument of 
national policy. We are proclaiming the need of multilateral treaties appro- 
priate to that end. With France and other Powers we are renewing conven- 
tions that record fresh and broad commitments in favor of compulsory 
arbitration. The resolution adopted at the Sixth Pan American Conference 
on February 18th, shows that the states of the western hemisphere haye 
fervent desires for. peace. 

It is not here sought to discuss what kinds of wars or what belligerent 
activities the United States should endeavor to persuade any other Powers to 
agree to give up. It is submitted, however, that even when states are far 
from agreement as to these matters, there may still be within their grasp 
practical means of removing armed conflict from the horizon. 

You can agree to avert war even if you cannot agree not to make war. 
You can agree to endeavor to adjust controversies by amicable methods and 
so postpone the day~—perhaps forever-—of the armed conflict which you are 
not prepared to agree never to enter. Moreover, you may gain the right by 
agreement to make hard the way of him who will not employ or abide by 
amicable methods, and that without becoming his enemy. 

The practical question of the hour seems to be, therefore, whether our own 
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eountry may propose an arrangement acceptable to other countries as well as 
to itself, whereby dangers of war may be greatly minimized if not completely 
averted. 

Any constructive proposal designed to make a successful appeal to those 
possessed of the treaty-making power of the United States must reckon with 
the following conditions: first, that this nation hasa passion for independence; 
secondly, that it will nat agree to be drawn into a war between other states; 
- and thirdly, that it will not delegate to any outside body the right to deter- 
mine what is the nature of a controversy or how it ought to be adjusted. 
These are facts. The question is, therefore, whether full respect for them 
necessarily closes the door against some general arrangement by which the 
United States may codperate for the establishment of fresh and solid barriers 
against war. May our country, while faithful to the principles to which it 
avows attachment, unite with Europe and South America and Asia for the 
maintenance of peace by methods which are agreeable to itself and which do 
not interfere with arrangements by which many states of those continents 
are already bound? While we may not seek as a nation to create any new 
international organization, we have no desire to embarrass the good offices of 
one that already exists; and we can not act as though it did not exist and as 
though no states were committed to its policies for peace. 

In searching for feasible modes of amicable adjustment one must take 
careful note of the common unwillingness of governments to agree to settle 
some differences by certain well known means. It would be easy to assert 
that substantially all issues between states should be submitted to arbitra- 
tion. Statesmen will not, however, agree to arbitrate all controversies that 
cannot be settled by diplomacy, and least of all, many of those which are 
notoriously productive of war. Even when there is a readiness to entrust 
claims of legal right to an international court, there is a strong disposition to 
insist upon reservations. Moreover, governments encounter much difficulty 
in concluding treaties which draw a clear line between what is and what is 
not arbitrable. Our own country is absolutely unwilling to confide the 
decision of that question to any outside body. Thus, our new treaty with 
France, signed February 6, 1928, which probably indicates the full extent 
to which the Senate would commit the nation to compulsory arbitration, 
makes reservation of domestic questions, and places upon the Senate as 
well as the President the burden of determining in behalf of the United 
States, whether a particular question falls within the scope of the convention. 

States should of course be encouraged to accept as far as possible the 
principle of compulsory arbitration. The practical difficulty is, however, 
that many controversies of gravest concern arise from activities where- policy 
and law are so knit together as to be inseparable. When they are, govern- 
ments are highly reluctant to entrust the questions at issue to the decision of 
courts or other bodies composed chiefly of foreigners of whatsoever nation- 
ality. In such situations the decisions of neutral judges are not wanted; and 
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even the recommendations of neutral conciliators may be highly distasteful. 
Again, statesmen dislike to be called upon to submit to any international 
forum questions growing out of the exercise of what they deem to be the 
domestic rights of their countries. Moreover, the various issues for the solu- 
tion of which states balk at arbitration, and may be even distrustful of 
neutral conciliators, defy neat classification. They will not fit into academic 
formulas. They grow out af clashes of interest as well as clashes of right. 
A. state may, for example, be aroused to fury by the conduct of its neighbor 
whose action is not illegal under international law. Again, the assertion by a 
siate of its so-called sovereign rights in respect to a matter of seemingly do- 
mestic import may be challenged by another as a menace to its safety. 

In reality, no question is a domestic one when it serves to align states in 
opposition to each other. This grim fact must not be ignored. If a state 
declines to permit any international court or commission to judge of the 
propriety of its conduct when policies close to its heart are challenged, or 
when in the exercise of its rights it causes injury to its neighbor, the refusal 
treeds certain strife, unless some friendly alternative is proposed. Postures 
which scorn the need of that alternative endanger peace. They beget con- 
troversies that diplomats are impotent to adjust. They create national re- 
sontment. They transform friends into enemies; they are the germs of war. 

The question is not, therefore, what issues are fairly capable of adjustment 
ky arbitration. That is doubtless an interesting inquiry; but it is essentially 
academic. The question is rather, whether there is today available a prac- 
tical mode of adjusting amicably those very controversies, howsoever 
described and of whatsoever character, which states will not agree to arbi- 
tzate and which are the usual precursors of war. To be more specific, the 
question is, from an American point of view, whether there is a mode of 
adjustment which the United States might wisely propose for general adop- 
tion through a multilateral treaty. By a process of elimination some con- 
clusions suggest themselves. 

No body or entity composed chiefiy of neutral persons is likely to make 
strong appeal to some states at variance over matters of gravest concern. 
If neutral judges of lofty character and thorough training, and bound, 
moreover, to respect the law, are not to be deemed eligible or competent, 
reutral commissioners or conciliators, not so bound, may not be held in 
Łigher esteem. Their findings of fact may indeed be useful and accordingly 
respected; but it may be feared lest their recommendations or mediatory 
proposals be contemptuous of cherished rights, and although not possessing 
the character of an arbitral award, be, nevertheless, sufficiently influential to 
cause the relinquishment of claims of great merit. In this connection, it 
should be recalled that whet caused the Scandinavian States in 1920 and 
1922 to press for the approval by the League of Nations of treaties providing 
for adjustment by conciliation of differences that might not prove to be 
arbitrable, and to lead Europe to their way of thinking, was a desire to avoid 
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or postpone as far as possible recourse to the Council of the League, which 
under the terms of the Covenant was the normal alternative. As the United 
States is not- obliged, in any contingency, to accept the recommendations of 
that body, the obligatory use of a commission of conciliation composed 

chiefly of neutral nationals may appear less desirable to it than to numerous 
other states. While the United States may well agree to invoke the aid of a 
commission of inquiry composed chiefly of neutral persons for purposes of 
investigating facts and reporting thereon, according to the sensible plan of the 
Bryan treaties for the advancement of peace, it may be quite unwilling to 
agree, through a multilateral treaty, to go the whole length and seek the 
recommendations of such a body for the solution of some controversies that 
might greatly endanger peace. It would not, for example, welcome the rec- 
ommendations of neutral commissioners on a question whether its inter- 
vention in the affairs of another state was justified, or whether its exclusion 
-of immigrants from a particular country was improper, or whether a treaty 
designed to safeguard the Panama Canal was beyond the competence of a 
contracting party. 

If neither neutral arbitrators nor neutral conciliators are to be utilized in 
the solution of war-producing controversies, what alternative remains? If 
such persons are deemed ineligible, who are better qualified? Is there any 
type or group of men to be regarded as fit to decide or to recommend, and 
whose decisions or recommendations are to be sought and respected for the 
solution of dangerous questions? 

As early as 1785, John Jay appeared to think that there was. He proposed 
the use of a joint commission composed of an equal number of representatives 
of the United States and Great Britain for the adjustment of all disputes with 
Great Britain respecting the northeastern boundary line. The decision of 
the commission, which was to act in a judicial capacity, was to be “absolute, 
final, and conclusive, between the parties.” In 1790, his report was sub- 
mitted by President Washington to the Senate. No arrangement was, 
however, made in pursuence of these suggestions. The principle was applied, 
nevertheless, in the Treaty of Ghent. 

It will be recalled that by means of a joint commission the Alaskan bound- 
ary dispute was adjusted, in 1903, under circumstances when it would have 
been impossible to secure the approval of the United States to the arbitration 
of the issue. By the convention with Great Britain of January 11, 1909, 
concerning the boundary waters between the United States and Canada, 
there was established a so-called International Joint Commission clothed with 
power to pass upon certain cases involving the use or obstruction or diversion 
of boundary waters, anc authorized also to act as a commission of concilia- 
tion in the solution of questions which the United States and Canada might 
agree to submit to it. Secretary Hughes, impressed by the potentialities of 
such bodies, declared on September 4, 1923, in an address before the Cana- 
dian Bar Association at Montreal: 
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I may take the liberty of stating as my personal view that we should 
do much to foster our friendly relations and to remove sources of mis- 
understanding and possible irritation, if we were to have a permanent 
body of our most distinguished citizens acting as a commission, with 
equal representation of both the United States and Canada, to ‘which 
automatically there would be referred, for examination and report as to 
the facts, questions arising as to the bearing of action by either govern- 
ment upon the interests of the other, to the end that each reasonably 
protecting its own interests would be so advised that it would avoid 
action inflicting unnecessary injury upon its neighbor. 


Again, on February 16, 1928, at the Sixth Pan American Conference at 
Havana, Mr. Hughes, as chairman of the American delegation, proclaimed 
his faith in the value of joint commissions as agencies competent to recom- 
~ meand the solution of various delicate questions which states might think 
‘wnpinged upon the exercise of their internal authority and which they might 
be unwilling to submit to arbitration. 

The body best calculated to make an effective appeal to the sensibili- 
sies of outraged states, or to which they may be expected to entrust their 
gravest differences, embracing those such as Mr. Hughes has described, must 
5e composed solely of representatives of those states. A joint commission, 
scmprising an equal number of representatives of opposing states is thus the 
only type of international agency which can meet this requirement. A 
majority vote upon a decision or recommendation entails a yielding by at 
Teast one of the representatives of the state deemed to be in the wrong. 
Each party in submitting its case is assured that there will be no report or 
_ decision adverse to its pretensions which lacks the support of at least one of 

=ts own representatives; and it, accordingly, has faith that they will sacrifice 
no claim which is inherently sound or entitled to full respect. There is 
always of course the possibility of an even division of opinion. This factor 
zs not to be underestimated. Nevertheless, the possibility of a deadlock 
shrough the steadfastness of each group of commissioners to the cause of its 
awn state may encourage, rather than deter, the opposing countries to utilize 
3uch an agency, especially if the issue be of the utmost gravity, and when the 
views of neutral jurists or commissioners are not welcomed. - 

For these reasons it is believed that the United States might wisely en- 
Jeavor to incorporate in a multilateral treaty a provision for the use of 
permanent joint commissions, not in any sense as a substitute for arbitration, 
or for other acceptable agencies, but rather to fill that broad gap where at 
present the only feasible alternative is likely to be the sword. 

As a practical matter of much importance, it is believed that a- treaty 
should be flexible in its operation—not indicating what kinds of questions 
should be adjusted by arbitration or even by commissions of inquiry, but 
tether providing that controversies which prove incapable of settlement by 
arbitration or judicial process, or as a consequence of investigation or of any 
other method agreed upon, be referred to a permanent joint commission. 
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By this process, questions of every character are taken care of, the method 
of settling a particular issue depending upon the exigencies of the hour as 
well as upon the charecter of what is involved. As a result, recourse ic 
arbitration is encouraged. There is an inducement to test by experiment the 
value of international courts for the solution of grave differences. But there 
is no obligation to do so. The freedom of the parties to deal with each 
question by what they regard as the most appropriate process is not unde- 
sirable, so long as they ere faced with the ultimate duty to make use of a joint 
commission when other methods-have failed. In any event, however, war is 
postponed until the efforts of such a body have proved abortive. It is true 
that the contingency of armed conflict is not wholly removed, but it is at 
least removed far from the horizon, and very much farther than our own 
country has thus far been able to agree to remove it. 

Suppose a party to such a treaty breaks its covenant and goes to war 
before attempting to exhaust arbitration, or the good offices of a joint com- 
mission. Whatthen? Europe today seems ready to assume heavy burdens 
against such a covenant-breaker. The United States, however, as has been 
noted, is unwilling to agree to do anything that, even in such a contingency, 
will impair its neutral status. If in the course of a war between other states 
the United States remains a neutral, it cannot under the existing law modify 
its duties as a neutral towards any state that enters the conflict. The burden 
of impartiality is a heavy one. The United States may, however, through 
an appropriate multilateral treaty, gain some freedom as a neutral, at least 
with respect to each cortracting party which subsequently goes to war. By 
this means it may acquire the right, while it remains outside of a conflict, to 
be free from any duty not to penalize the treaty-breaking belligerent. This 
point is believed to be of the utmost importance! It merits the most serious 
consideration of those responsible for the foreign relations of a country 
situated as is our own at the present time. 

The bare withholding of military aid from a particular belligerent is a 
weapon of untried and unmeasured power. At the present time a belligerent 
state may, without violating international law, supply itself from neutral 
territory with most of the articles necessary to military success. If pos- 
sessed of sufficient military strength it may utilize the desired resources of 
neutral territory substantially as though it were a base of operations. 
Ultimate success may, therefore, depend upon the fullness of the neutral 
storehouse. The government of a neutral state is permitted by law to remain 
passive while the people occupying its territory become for many purposes 
participants in the conflict. Wars are today won or lost according to the aid 


1It was discussed by this writer in an address on “The Part of International Law in 
the Further Limitation of Naval Armament,” delivered under the auspices of the Asso- 
ciation of the Bar of the City of New York, January 21, 1926, printed in this Jourwau, Vol. 
XX, p. 237. It has also been advocated by Dr. Nicholas Murray Butler and Prof. Joseph 
P. Chamberlain. : 
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which comes from neutral territory. Thus the decisive obstacle to the suc- 
zess of a treaty-breaking belligerent may prove to be its inability to obtain 
=rom neutral territory such aid as it may, under the existing law, readily 
` procure therefrom. It is worth considering, therefore, whether the United 
states should endeavor to emphasize not only the foregoing fact, but also the 
~zal value of a general arrangement with groups of states of any continent, 
=nabling a neutral Power to acquire the right without losing its neutral 
status (and possibly also undertake the burden) to withhold the fruits of its 
zerritory, especially in the form of military aid, from a contracting state 
which becomes a belligerent in violation of its covenant. Our own country 
-3 of course unconcerned with the scope of the undertakings of other states 
through arrangements of their own, to penalize through joint action treaty- 
` sreaking belligerents, so long as the United States is not itself a joint obligor, 
snd such action is not directed against itself. The United States must, how- 
=ver, feel much concern as to practical methods which it itself can apply 
whereby it can obtain solid assurance for its own sake that a treaty designed 
to preserve peace and do justice shall be scrupulously respected. We have 
= vital national interest in the matter that taxes our resourcefulness and 
persuasiveness to bring about a situation whereby the United States may 
Eeep aloof from conflicts that are not to its liking and at the same time 
, =xercise a powerful weapon against a faithless and perhaps a ruthless 
belligerent. We have the obvious right when a neutral to withhold im- 
‘partially the fruits of our territory from both or all belligerents. But we 
meed something more—the right, under a specified contingency, to be partial 
ard to take sides without violating a legal duty towards the belligerent whom 
we deem it just to penalize and without becoming its enemy. The acquisi- 
_ ‘ion of that right calls for a treaty. 

It is suggested, therefore, that the United States might well propose that a 
-party to a multilateral treaty for the advancement of peace be permitted to 
withhold military aid of any kind, such as some of the natural resources of its 
»wn territory, from any other contracting party which became a belligerent 
. in violation of its undertakings to exhaust amicable methods of adjustment. 
. Lhe United States might, moreover, deem it feasible and desirable to agree 
sa exercise the right to withhold aid from such an offender, if it could do so 
ith the distinct understanding that such action should not impair its 
neutral status. In this connection it should be noted that the right, and 
‘perhaps also the duty of a neutral, under an appropriate treaty, to withhold 
such aid would depend upon a situation the existence of which would not be 
difficult to ascertain—whether there had been in fact a breach of the duty 
~a exhaust an amicable mode of settling a dispute. It ought to require the 
-aid of no outside body to enable the neutral to determine whether the cove- 
aant had been broken. 

Here then are two simple bases for a multilateral arrangement believed to 
De appropriate for the consideration of states of any continent which may be 
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ready to contract with the United States. They are designed, in the first 
place, to pestpone armed conflict until essentially practical agencies for 
amicable adjustment of war-producing controversies have failed to bring 
about accord; and, secondly, to enable a country zealous to keep out of war 
to retain both its neutral status and its right to penalize a covenant-breaking 
belligerent. These bases are believed to embody what the United States 
could fairly propose to the outside world. A multilateral treaty declaratory of 
them would involve no relinquishment of independence by the United States 
or any other party; it would beget no new international organization; it 
would place no unreasonable burden on states devoted to the maintenance of 
peace; it would create no entangling alliance; it would mark no departure 
from the traditional policies of our own adintry: it would cause no embarrass- 
ment to states loyal to the League of Nations. 

By way of summary, therefore, it is submitted that the United States 
might well consider proposing to other interested Powers the following bases 
for a multilateral treaty: 

I. 


An undertaking that when a controversy between two signatory 
states is not settled by direct negotiation, or as a result of adjudication 
before a competent international tribunal, or in consequence of the use 
of any other amicable means on which they may be agreed, it shall be 
referred to a joint commission composed exclusively of an equal number 
of representatives of the states at variance for final decision or recom- 
mendation, as the parties may be able to agree. 


II. 


An agreement that a signatory state may, without being charged with 
unfriendly or unneutral conduct, exercise the right (and possibly accept 
the obligation) to forbid the removal from its territory of munitions of 
war and other forms of essentially military aid which it has reason to 
believe are destined for the use of any other signatory state which, in the 
judgment of the former, goes to war in violation of the foregoing 
undertaking. 


TREATMENT OF ENEMY PRIVATE PROPERTY IN THE 
UNITED STATES BEFORE THE WORLD WAR 


By EDGAR Tur.ineron 


Special Counsel, United States Agency, United States—M. exican 
Claims Commission — 


‘ 


According to the theory accepted by the American and English courts, 
and by nearly all the American and English writers on international law, 
war between nations is war between their individual citizens.1 It makes of 
the citizens or subjects of one belligerent, enemies of the citizens or subjects 
of the other.2 The whole nation is embarked in one common bottom and 
rust be reconciled to submit to one common fate:? The government at war 
is the representative of the will of all the people and acts for the whole 
society.*7 According to thé rival theory, which, though first put forward by 
Rousseau merely as a philosophical principle, has been accepted by a large 
number of Continental jurists as a fundamental principle of international 
law, war is a relation between states in which individuals are enemies only 
‘accidentally, not as men nor even as citizens, but simply as soldiers.’ Under 
the Anglo-American theory, the private property of the nationals of each 
belligerent, on land or sea, is in principle subject to capture and confiscation ` 
by the other belligerent.* The application of the Continental theory, on the 
other hand; involves, at least in tendency, the exclusion of all interference 
with the persons and property of individuals, except in so far as they are 
angaged in the service of the state, or enrolled in its fighting forces, or, on a 
broader construction, except in so far as they contribute to the prosecution 
of the war.’ 

For practical purposes, the conflict in legal theory is-less serious than 
might be supposed, since the theory accepted by the majority of Continental 
jurists and Continental states is, in practice, subject to the doctrine of 
“necessity,” a doctrine which does not obtain in Anglo-American juris- 
prudence,® and since the United States and Great Britain have, in practice, 

1 Sutherland v. Mayer, 70 L. Ed. 574 (1925). 

2 Herrera v. United States, 222 U. S. 558 (1911). 

3 The Rapid, 8 Cranch, 155 (1814). 

4 Kent, Commentaries, Abdy’s ed., p. 174. 

5 Rousseau, Du Contrat Social, I, c. 4; Pitt Cobbett, Leading Cases on International Law, 
3c ed., Vol. 2, p. 16. 

6 Fairfax v. Hunter, 7 Cranch, 620 (1813); Miller v. United States, 11 Wall. 268 (1871); 
Herrera v. United States, 222 U.S 558 (1911). 

7 Pitt Cobbett, op. cit., p. 16; Hall, International Law, p. 64 et seg.; Holland, War on 
Land, p. 12. : À 

8 Latifi, Effects of War on Property, p. 49. 
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upon grounds of policy, admitted considerable modifications of the rigor of 
the theory to which they adhere. It is manifestly important, however, in 
the discussion of the treatment of private enemy property-in the United 
States, to bear in mind the fact that any tendency which may be noted 
toward non-interference with such property of various kinds and under 
various circumstances, is, from the point of view accepted in the United 
States, as well as in Great Britain, a relaxation of the strict legal rights, and 
not, as might be alleged by the exponents of the other point of view, an 
abandonment of illegitimate pretensions on the part of the state. 

The history of the treatment of enemy property in the United States be- 
gins with a marked divergence between what was actually done and what 
was believed to be desirable. On the one hand, as early as September, 1776, 
it was decided by the Continental Congress, doubtless under the influence 
of the philosophical principle of Rousseau regarding the relation of the in- 
dividual to the state in time of war, that the plan of treaties to be proposed ° 
to the King of France should include an article allowing to the merchants of 
each nation established in the territory of the other six months after the out- 
break of war for the removal of their “goods and merchandises.” ° On the 
other hand, on November 27, 1777, the Congress passed the following resolu- 
tion: 1° 


Resolved, That it be earnestly recommended to the several states, 
as soon as may be, to confiscate and make sale of all the real and 
personal estate therein, of such of their inhabitants and other persons 
who have forfeited the same, and the right to the protection of their 
respective states, and to invest the money arising from the sales in 
continental loan office certificates, to be appropriated in such manner 
as the respective states shall hereafter direct. 


The response of the several States to this recommendation of Congress is 
indicated in the enumeration of confiscatory measures of the States, fur- 
nished by Mr. Jefferson, Secretary of State, to Mr. Hammond, Minister of 
Great Britain, on May 29, 1792, and in the somewhat more extensive list 
of confiscatory measures read to the Senate by Senator Sumner in the course 
of the discussion of the confiscation bill on May 19, 1862. Mr. Jefferson’s 
list shows 52 general confiscatory measures adopted in twelve of the thirteen 
States, applying to property of every kind, including in one case debts due 
to British subjects. Senator Sumner’s list shows general confiscatory meas- 
ures adopted in each of the thirteen States, to the total number of 88. A 
more circumstantial account of these measures was presented by Senator 
Howard in the course of the debates in 1862.2 That the confiscation of 
private property by State action was deemed by the Continental Congress 


° 3 Secret Journals of Congress, 6, 18, 27. 

10 TX Journals 971; cited by J. Reuben Clark, Emergency Legislation, P- ‘ote, 
11 American State Papers, 201-237. 

2 32 Congressional Globe, 1715. 
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to have been justified, is clear from the resolutions of September 10, 1782 
ix part as follows: ® 


Resolved, That . . . in the opinion of Congress, the great loss of 
property which the citizens of the United States have sustained by 
the enemy will be considered by the several states as an insuperable 
bar to their making restitution or indemnification to the former own- 
ers of property, which has been or may be forfeited to or confiscated 
by any of the states. 


Thomas Jefferson, moreover, in the correspondence with ‘tie British 
Minister at Washington, already referred to, quoted Bynkershoek as author- 
ity for the assertion that the state of war permits a nation to seize enemy 
property of every kind within its own limits. Mr. Jefferson’s concern was to . 
justify the confiscation of immovable property, which he said every nation 
would wish to exempt from confiscation if practicable. The ‘circumstances 
of our war” were, however, “without example; excluded from all commerce, 

ven with neutral nations, without. arms, money, or the means of getting 
them abroad, we were obliged to avail ourselves of such resources as we 
found at home.” 

The question of the legality of the confiscatory measures of the States, 
especially in relation to debts, was eventually brought to the attention of 
ths United States Supreme Court, in the case of Ware v. Hylton.“ It is 
imeresting to note that in that case, John Marshall, appearing as counsel for 
tne defendant, urged upon the court the argument that the right to con- 
fiscate debts arises from the nature and operation of government and from 
tæ fact that property is the creature of civil society and as such subject to 
tae control of civil institutions. More significant, however, than Marshall’s 
arzument were the declarations of the members of the court concerning the 
state of international law, as they conceived it, with respect to the confisca- 
tion of enemy private property, and, specifically, of debts. Mr. Justice 
Chase said: 

It appears to me, that every nation at war with another is justifiable, 
by the general and strict law of nations, to seize and confiscate all 
movable property of its enemy (of any kind or nature whatsoever), 
wherever found, whether within its territory, or not. 

The right to ‘confiscate the property of enemies, during war, is de- 
rived from a state of war, and is called the right of war. This right 
originates from self-preservation, and is adopted as one of the means to 
weaken an enemy, and to strengthen ourselves. Justice also is another 


pillar on which it may rest; to wit, a right to reimburse the expense 
of an unjust war. (Vait. lib. 3, c. 8, No. 128, and ce. 9, No. 161.) 


Mr. Justice Patterson: 


I shall not . . . controvert the position, that a the rigor of the law 
of nations, debts of the description just mentioned may be confiscated. 


13 3 Secret Journals of Congress, 206. 143 Dall. 199 (1796). 
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This rule has by some been considered as a relic of barbarism; it- is 
certainly a hard ore, and cannot continue long among commercial 
nations; indeed, it cught not to have existed among any nations, and 
perhaps, is generally exploded at the present day in Europe. 


Mr. Justice Iredell: 


Whatever doubt might have been entertained, by reasoning on the 
particular examples of Grotius and Puffendorf, Bynkershoek (who, 
I believe, is alone, s very great authority) is full and decisive in the 
very point, as to a general right of confiscating debts of an enemy. 
His doctrine I take to be this, that the law of nations authorizes it, 
unless in former tr2aties between the belligerent powers, there be 
particular stipulations to the contrary. 


Mr. Justice Wilson: i 
By every nation, whatever is its form of government, the confisca- 
tion of debts has long been considered disreputable; and we know, 
that not a single confiscation of that kind stained the code of any of the 
European powers, who were engaged in the war which our revolution 
produced. 


+ 


Mr. Justice Cushing: “I shall not question the right of a state to con- 
fiscate debts.” 

While the several States were thus in practice confiscating enemy private 
property, inclusive of debts and immovables, and justifying their action on 
moral and legal grounds, progress was steadily being made toward the 
building up of a system of treaties restricting the exercise of the right of 
confiscation as between the United States and the other parties to these 
treaties. The first of these treaties was signed with France in 1778. It 
provided, in Article XX, as follows: 

For the better promoting of commerce on both sides, it is agreed 
that if a war shall break out between the two nations, six months after 
the proclamation of war shall be allowed to the merchants in the cities 
and towns where they live for selling and transporting their goods and 
merchandizes; and i? any thing be’ taken from them, or any injury be 
done them within that term by either party, or the people or subjects 
of either, full satisfaztion shall be made for the same. 


As this treaty was concluded without stipulation as to its duration, it may 
be fairly inferred that the United States was disposed to enter into permanent 
undertakings with all friendly countries to the same effect. Such an under- 
taking was, in fact, incorporated in the permanent treaty signed with The 
Netherlands in 1782, and in the treaties signed with Sweden in 1783, with a 
stipulated duration of fifteen years, and Prussia in 1785, with a stipulated 
duration of ten years; th2 only substantial difference being that the period 
allowed for the withdrawal of resident merchants and their effects was 
extended to nine months in each of the last three treaties. This extension 
was in accordance with tke resolution of Congress on May 7, 1784, in which 
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if was set forth that it would be advantageous that treaties specifying that 
seriod for withdrawal be concluded by the United States with Russia, the 
Court of Vienna, Prussia, Denmark, Saxony, Hamburg, Great Britain, Spain, 
Fortugal, Genoa, Tuscany, Rome, Naples, Venice, Sardinia and the Ottoman 
Forte. 

The treaty of peace with Great Britain, concluded in 1783, did not include 
& provision of the ckaracter above noted. It did, however, contain, in 
Article V, an agreement, which was not at the time expected by either side 
to have and did not in fact have practical results, that the Congress should 
“earnestly recommend it to the legislatures of the respective States, to 
provide for the restitution of all estates, rights and properties which have 
seen confiscated, belonging to real British subjects.” This agreement to 
~ecommend certain action to the States is to be clearly distinguished from 
Me agreement, in the fourth article of the treaty of peace, that “creditors on 
«.ther side shall meet with no lawful impediment to the recovery of the full — 
value in:sterling money, of all bona fide debts heretofore contracted.” The 
latter agreement was intended to be binding upon the United States as a 
nation, and likewise upon the several States. Inasmuch as debts due to 
British subjects had been actually confiscated in only one of the States, it 
was expected that the execution of this agreement would offer no insuperable 
Hifficulties. It was largely with a view to securing the execution of the agree- 
ment that the provision was four years later inserted in the Constitution to 
the effect that the treaties then made, or to be made, should be the supreme 
law of the land. The fact that some of the States, either before or after the 
roming into effect of this provision, did obstruct the collection of debts due 
to British subjects during the war, made it necessary for the United States, 
some years later, to enter into an arrangement with Great Britain for the 
eattlement of the debts directly between the two nations. 

The singling out of debts for special treatment under the treaty of peace 
was indicative of the conviction of the responsible officials of the United 
States that this species of property enjoyed, or should enjoy, in the practice 
of nations, a peculiar sanctity. This conviction was emphatically expressed 
in some of the declarations already quoted from the opinions of the judges in 
tae ease of Ware v. Hylton. It was given equally emphatic expression in a 
report made to the first Congress on October 13, 1786, by Mr. Jay, the 
Secretary for the Depertment of Porogn Affairs. This report was in part as 
follows: 1 


The next inquiry then is, whether belligerent powers have a right by 
express acts to extinguish, remit or confiscate such debts. Your. 
secretary thinks, that the laws of nations strictly and rigidly con- 
sidered will authorize it; but that since mankind have become more 
enlightened, and their manners more softened and humanized, it has 
not been common as well for those reasons, as for others suggested by 


16 4 Secret Journals, 208. 
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the interest of commerce and mutual intercourse, to practice such severi- 
ties. 


Notwithstanding this opinion of the Secretary for the Department of 
Foreign Affairs, the question of the confiscation of debts was so far consid- 
ered to be still a practical question as to be the subject of a prolonged debate 
in the third Congress of the United States in March, 1794. Congress being 
then greatly agitated by zhe incursions of British ships of war and privateers 
upon American commeree incident to the war with France, the following 
resolutions were submitted in the House of Representatives: 1’ 


Resolved, That provision ought to be made, by law, for the seques- 
tration of all the debts due from the citizens of the United States to the 
subjects of the King of Great Britain. 

Resolved, That provision ought, in like manner, to be made for the 
payment of all suca debts into the Treasury of the United States, 
there to be held as a pledge for the indemnification of such of the 
citizens of the said States as shall have suffered from the ships of war, 
privateers, or from eny person, or description of persons, acting under 
the commission or authority of the British King, in contravention of 
the Law of Nations, and in violation of the rights of neutrality. 


The resolutions proposed do not appear to have passed. Some five months 
after the debate on these resolutions Mr. Jay, as the representative of the 
United States, presented to Lord Grenville a draft of a treaty of commerce. 
Article X of the treaty subsequently signed, one of the “permanent” 
articles, was as follows: 


Neither the, debts due from individuals of the one nation to indi- 
viduals of the other, nor shares, nor monies, which they may have in 
public funds, or in the public or private banks, shall ever in any event 
of war or national dicferences be sequestered or confiscated, it being un- 
just and impolitie taat debts and engagements contracted and made 
by individuals, having confidence in each other and in their respective 
Governments, should ever: be destroyed or impaired by national 
authority on account of national differences and discontents. 


` 


- Article XXVI, which was to remain in force for twelve years, provided that 


If at any time a rupture should take place (which God forbid) 
between His Majesty and the United States, and (sic) merchants and 
others of each of the two nations residing in the dominions of the other 
shall have the privilege of remaining and continuing their trade, so long 
as they behave peaceably and commit no offence against the laws; and 
in case their conduct should render them suspected, and the respective 
Governments should think proper to order them to remove, the term 
of twelve months from the publication of the order shall be allowed them 
for that purpose, to remove with their families, effects and property, 
but this favor shall not be extended to those who shall act contrary to 
the established laws; . . . : 


17 Annals of Corgress, Vol. 4, 3d Cong., ist Sess., pp. 535-556. 
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Here, then, in 1794, we find the United States willing to bind itself per- 
æanently in its relations with Great Britain to refrain from the sequestration 
or the confiscation of private debts and shares or moneys in public funds or 
zu zhe banks; and willing, also, to incorporate in a permanent international 
cusirument, a declaration that it is unjust and impolitic to destroy or impair 
=mecperty of this nature on account of national differences. It would be 
manifestly improper to infer from this action that the United States con- 
xdared the law of nations to be settled at that time against the legality of the 
2onfiscation of debts. Moreover, it should be borne in mind that the branch 
>i the government charged with the conclusion of treaties was not competent 
zə declare the law of nations on this point. ‘The function of declaring the 
“aw of nations on appropriate occasions devolves under our Constitution 
pon the courts, and that function, as regards the legality of the confiscation 
22 debts, was performed two years after the signature of the treaty in ques- 
son, in the case of Ware v. Hylton, to which reference has already been made. 
àll that can be properly inferred from the language employed in this treaty 
-= that the United States was convinced of the injustices and impolicy of the 
zonfiscation of the particular kinds of property dealt with in Article X of 
ihe treaty, and that it was probably disposed to bind itself, by treaties with 
ather nations as weil as Great Britain, to refrain from the confiscation of 
such property. 

As to the significance of the provision of temporary duration embodied in 
Article X XVI of the treaty, it should be noted that this provision, in allowing 
Eritish subjects, whether merchants or not, residing in the United States, to 
zarmain and continue their “trade,” is considerably more liberal than the 
swovision incorporated in the earlier treaties of the United States. That this 
srovision was not then intended to be an indication of general policy of the 
United States, appears both from the fact that it was not embodied in one of 
zane permanent articles of the treaty of 1794, and from the fact, which will 
sibsequently appear in detail, that it was not repeated in any of the treaties 
af she United States during the next thirty years. The general policy of the 
United States in this period with reference to the treatment of enemy resi- - 
Jents and their property may be regarded as having been indicated in the 
Gongressional resolution of May 7, 1784, to which reference has already 
been made, authorizing agreements with various countries with respect to 
lae withdrawal of resident enemy merchants and their property. There is 
no evidence so early as 1794 that the United States would have considered 
izself under any kind of obligation to permit such withdrawal in the absence 
af applicable treaty provisions. 

The year 1795 saw the conclusion of a treaty of permanent obligation with 
=pain, containing substantially the same provision as the French treaty of 
1778 with reference to resident enemy merchants. This treaty contained no 
provision with respect to the status of debts and other engagements upon the 
sucvbreak of war. 
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The beginning of the year 1798 found the United States and France in 
sharp controversy growing out of the French interferences with American 
property at sea. In the course of the discussions conducted at the French 
capital, the American plenipotentiaries, Charles C. Pinckney, John Marshall 
and Elbridge Gerry, took occasion to make the following observation in a 
note addressed to the Minister of Foreign Affairs of the French Republic on 
January 27, 1798:18 


It is a general rule, that war gives to a belligerent Power a right to 
seize and confiscate the goods of his enemy. However humanity may 
deplore the application of this principle, there is, perhaps, no one to 
which man has more universally assented, or to which jurists have more 
uniformly agreed. Its theory and its practice have unhappily been main- 
tained in all ages. This right, then, may be exercised on the goods of 
an enemy wherever found, unless opposed by some superior right. 


The American plenipotentiaries were presumably not disposed to deny the 
restriction of this right by the then existing treaty of 1778. This restriction 
was, however, removed by an Act of Congress approved July 7, 1798, 
abrogating the treaty. It appears to have been mainly with a view to 
defining the status of French merchants in the event of the anticipated war 
with France that the Congress passed the Act of the previous day, July 6, 
1798, which, as amended (by the deletion of the word “males”) on April 6, 
1918, provides as follows: 


Whenever there is a declared war between the United States and 
any foreign nation or government, or any invasion or predatory incur- 
sion is perpetrated, attempted, or threatened against the territory 

- of the United States, by any foreign nation or government, and the 
President makes publie proclamation of the event, all natives, citizens, 
denizens, or subjects of the hostile nation or government, being of the 
age of fourteen years and upward, who shall be within the United 
States, and not actually naturalized shall be liable to be apprehended, 
restrained, secured, and removed, as alien enemies. The President is 
authorized, in any such event, by his proclamation thereof, or other 
public act, to direct the conduct to be observed, on the part of the 
United States, toward the aliens who become so liable; the manner 
and degree of the restraint to which they shall be subject, and in what 
cases, and upon what security their residence shall be permitted, and 
to provide for the removal of those who, not being permitted to reside 
within the United States, refuse or neglect to depart therefrom; and 
to establish any other regulations which are found necessary in the 
premises and for the public safety. 

hen an alien who becomes liable as an enemy, in the manner 
prescribed in the preceding section, is not chargeable with actual 
hostility, or other crime against the public safety, he shall be allowed, 
for the recovery, disposal, and removal of his goods and effects, and 
for his departure, the full time which is or shall be stipulated by any 
treaty then in force between the United States and the hostile nation 
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or government of which he is.a native citizen, denizen, or subject; and 
where no such treaty exists, or is in force,:the President may ascertain 
and declare such reasonable time as may. be consistent with the public 
satety, and according to the dictates of humanity and national hos- 
pitality. 


The second of the paragraphs above quoted may fairly be regarded as 
icdicating that it.was the policy. of the United States in 1798, apart from 
treaty provisions, to allow a reasonable time after the outbreak of war for the 
departure of resident alien enemies (whether merchants or not) and the 
recovery, disposal and removal of their goods. 

The treaty of 1785 with Prussia having expired in 1796, a new treaty was 
eoncluded with that country in 1799. In this treaty the provision of the old 
treaty regarding the period of nine months for the withdrawal of resident 
cerchants was retained. 

In the following year, 1800, a new treaty was concluded with France, with 
a specified duration of eight years. In this treaty the period of six months 
for the withdrawal of persons and property after the outbreak of war was 
stipulated, in favor not only of merchants, but of other citizens and inhabi- 
-ants as well. This treaty followed the British treaty of 1794 in forbidding 
he sequestration or confiscation of debts and of shares or moneys in the 
public funds or in banks. It did not, however, like the British treaty, 
contain a declaration as to the injustice or impolicy of the contrary practice. 

The British treaty of 1794, as to its temporary provisions, including the 
provision with respect to the right of resident enemies to continue their 
residence, expired in 1807. The French treaty of 1800 expired in 1809. 
There appear to have been no other developments in the period between 1800 
and 1812 which might have affected the practice of the United States with 
raference to enemy private property in this country. 

The War of 1812 was initiated by the United States with extreme reluc- 
ance. The declaration of war against England was the culminating point 
in a controversy which had been conducted for a number of years with both 
England and France on the subject of interferences with American commerce 
through the enforcement of ordinances and decrees which those Powers had 
made with a view to injuring each other in the war then in progress. Opin- 
zon in the United States was divided as to whether war should be declared 
sgainst England or France, since both countries had violated American 
nights with almost equal frequency and deliberateness. The declaration of 
war against England was a wholly unenthusiastie choice of enemies and it 
was accompanied or immediately followed by the designation of a commis- 
zion to treat with England concerning terms of peace. The treaty provision 
which would have prohibited the confiscation of British property being no 
Jonger in effect, Congress was at liberty to repeal the Act of 1798 as regards 
British subjects and their property, and to deal as it might see fit with such 
property (other than debts, ete., which were protected by the permanent 
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engagement in Article X of the treaty of 1794). Instead of exercising its 
liberty to the detriment of British subjects, Congress passed an Act on July 
6, 1812, which provided in part as follows: 

Sec. 6. And be it further enacted, That the President of the United 
States be, and he is hereby, authorized to give, at any time within six 
months after the passage of this act, passports for the safe transpor- 
tation of any ship or other property belonging to British subjects, and 
which is now within the limits of the United States. 

The liberality of this prcvision is especially remarkable in view of the fact 
that at the time it was made the British Government was proceeding, in 
accordance with its uniferm practice, to seize American ships and cargoes 
found in British ports. 

While the property found in the United States belonging to non-resident 
British subjects was, of course, not protected from confiscation either by the 
Act of 1798 or by that of July 6, 1812, it does not appear that such property 
was in fact seized with a view to confiscation, except in the case of Brown v. 
United States,” which came before the Supreme Court in 1814. In that 
case the court made a hcstoric decision which has doubtless influenced the 
subsequent practice not only of the United States but of other nations as 
well. 

The property involvec in the case of Brown v. United States was pine 
timber which had been purchased in this country by non-resident British 
subjects and detained on board a vessel by an embargo laid by the United 
States in April, 1812, in enticipation of the war which was declared in June. 
The timber had been un oaded and floated up a salt-water creek, where at 
` low tide its ends rested on the mud. A libel having been filed against the 
timber by a District At-orney of the United States, and a Circuit Court, 
reversing a District Cours, having condemned the timber as enemy property 
forfeited to the United States, the Supreme Court was appealed to for a 
decision on the question whether the condemnation could properly be made 
without a legislative act authorizing the confiscation of enemy property in 
such circumstances. 

The decision of the court turned upon considerations of the distribution of 
powers under the Constitution, rather than upon the existence or non- 
existence of the right of a sovereign government under international law to 
confiscate enemy property found within its jurisdiction. Chief Justice 
Marshall, delivering the opinion of the court over the dissent of Justice 
Story, with whom concurred one other judge, held ‘‘that the power of con- 
fiscating enemy property is in the legislature, and that the legislature has 
(had) not yet declared its will to confiscate property which was within our 
power at the declaration of war.” 

In reaching this decision, which was primarily a decision upon constitu- 
tional law, the Chief Justice cited the provision of the Constitution that 
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Congress shall have power to “make rules concerning captures on land and 
water.” Captures, he believed, upon a true construction of this provision, 
ar not necessarily extraterritorial but may be made of enemy property 
w-thin our own territory. The Act of July 6, 1812, and the Act “concerning 
alen enemies” (presumably identical with the Act of July 6, 1798, already 
quoted in this paper) were believed by him to have been passed in the 
exercise of the power of Congress to regulate the treatment of enemy prop- 
erty as well as enemy persons within the United States. As there had been 
or the general subject no other Act of Congress except these and three 
others, which he examined with negative results, he concluded that Congress 
had not confiscated enemy property in the United States at the beginning of 
tze war. Apart from the express provision of the Constitution, moreover, 
tæ Chief Justice was influenced by the reflection that “the question what 
small be done with enemy property in our country is a question rather of 
pclicy than of law,” a question which “is proper for the consideration of a 
department which can modify it at will; not for the consideration of a depart- 
ment which can pursue only the law as it is written . . .; for the considera- 
tion of the legislature, not of the executive or judiciary.” 

In the course of his opinion, the Chief Justice conceded that “war gives to 
the sovereign full right to take the persons and confiscate the property of the 
ecemy wherever found.” He then made some remarks which have often 
been misunderstood, partly no doubt because they have been considered out 
of relation to their context. These remarks it may be useful to consider 
atcentively in their context. The Chief Justice refers to “the universal 
practice of forbearing to seize and confiscate debts and credits,” and says: 


Between debts contracted under the faith of laws, and property ac- 
quired in the course of trade, on the faith of the same laws, reason draws 
no distinction; end, although, in practice vessels with their cargoes, 
found in port at the declaration of war, may have been seized, it is 
not believed that modern usage would sanction the seizure of the goods 
of an enemy on land, which were acquired in peace in the course of 
trade. Such a proceeding is rare, and would be deemed a harsh exer- 
cise of the rights of war. But although the practice in this respect 
may not be uniform, that circumstance does not essentially affect the 
question. The inquiry is, whether such property vests in the sov- 
ereign by the mere declaration of war, or remains subject to a right 
of confiscation, the exercise of which depends on the national will. 


With respect to the remarks above quoted, it should be observed first that, 
according to the dissenting opinion of Justice Story in the case of Brown v. 
United States, it might well be doubted in 1814 whether the practice of 
exempting debts from confiscation was quite so uniform as it was supposed. 

Secondly, with reference to the statement that reason draws no distinction 
between debts and other forms of property acquired within the domestic 
jcrisdiction, it should be noted, on the one hand, that history is full of in- 
stances in which law and custom have lagged behind logic, and, on the other 
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hand, that there are in fact substantial reasons for distinguishing debts from 
other kinds of property. Among these reasons may be mentioned the fol- 
lowing: (1) that debts ecnstitute moral obligations which would be felt by 
many debtors to subsist after the extinguishment of the legal obligations by 
act of state; (2) that the discovery of debts in time of war presents peculiar 
difficulties, partly because debts are intangible and partly because debtors 
would feel justified in corcealing their debts, in consequence of their sense of 
moral obligation to ther creditors or of their apprehension of personal 
actions in the courts of their creditors in the event of their coming later within 
the jurisdiction of such zourts; and (8) that debts between individuals of 
different nations are, mtch more obviously than other forms of property, 
connected with the delicste machinery of international credit.2° 

A third observation which may be made regarding the remarks above 
quoted from the opinion of Chief Justice Marshall, is that while the Chief 
Justice made a statement very general in its terms with reference to modern 
usage, he did not discuss zhe basis of his statement except as it related to the 
property of resident enemies. Moreover, he conceded that the usage might 
not be uniform; and in a later passage of the same opinion he made it clear 
that under certain circumstances there could be no question of the propriety 
of the exercise of the right of confiscation, which he believed to exist under 
the law of nations. 

Another part of the opinion of the Chief Justice in the case of Brown v. 
United States which has been misunderstood, is that in which he quotes 
Vattel as saying that the sovereign cannot detain the persons nor the prop- 
erty of enemy subjects wthin his dominions at the time of the declaration of 
war. He then proceeds ~o state that no reason can be perceived “for main- 
taining that the public ‘aith is more entirely pledged for the security of 
property trusted in the territory of the nation in time of peace, if it be ac- 
companied by its owner, than if it be confided to the care of others.” 

In connection with th2 quotation of Vattel as an authority on interna- 
tional law, it is appropriete to note the statement of Justice Story in Brown 
v. United States that “a learned civilian, Sir James MacIntosh, informs us 
that he (Vattel) has fallen into great mistakes in important ‘practical dis- 
cussions of public law.’”’ It should be borne in mind also that according to 
Manning’s Commentaries on the Law of Nations, Vattel did not profess to 
write on the law of naticns as shown by the practice of nations, but rather 
upon the law of nature, or what he called the necessary law of nations. 
This being the case, it stould not be surprising if Vattel upon occasion was 
inclined to see in isolatec acts of states evidences of conformity to what he 
believed to be the proper rule for their conduct. 

Apart from the question of the authority of Vattel, moreover, it is ap- 
propriate to point out again the danger, to which attention has already been 
called, of arguing from logic to practice in the realm of law and custom. Al- 
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though the learned Chief Justice, in giving incidental consideration to a 
matter which was not essential to the formation of his opinion, did not 
perceive a reason for the distinction between the property of resident and 
non-resident enemies, it cannot be doubted, in view of the express provisions 
of numerous treaties, that the distinction was in fact made. It may be 
suggested that one reason for the distinction may possibly have been the 
belief that persons who are domiciled in a state are so far identified with the 
icterests of that state as to be entitled to a degree of consideration in return 
fcr the performance, under normal conditions, of the duties of temporary 
ellegiance. A striking instance of the extent to which domicile has been, for 
practical purposes, identified with nationality in its consequences, was 
furnished in 1856 by the case of Martin Koszta, whom the United States 
undertook to protect through its diplomatic officers in Turkey, although his 
tizs with this country were only those resulting from domicile. 

A third passage in Marshall’s opinion in the case of Brown v. United States 
which requires examination, is that in which he refers to an argument which 
he says is based on “the position that modern usage constitutes a rule which 
gets directly upon the thing itself by its own force, and not through the 
sovereign power... .” After stating that this position is not allowed, he 
goes on to say: 

This usage is a guide which the sovereign follows or abandons at his 
will. The rule, like other precepts of morality, of humanity, and even 
of wisdom, is addressed to the judgment of the sovereign; and although 


it cannot be disregarded by him without obloquy, yet it may be dis- 
regarded. 


Apart from the misunderstanding regarding Marshall’s views as to the rela- 
tion of usage to international law, to which consideration has already been 
given, this passage has, it is believed, been seriously misunderstood in that 
the “obloquy,” which the Chief Justice mentioned as the penalty of the 
d.sregard of rules of modern usage, has been thought to be held up by him as 
the penalty for the disregard of the specific usage or alleged usage with 
respect to the treatment of enemy private property in the domestic jurisdic- 
tion. In view of Marshall's recognition of the lack of uniformity in the 
peactice of nations with reference to enemy private property within their 
‘arisdiction, to which attention has already bzen called, it is at least doubtful 
z hether his reference to this usage is not applicable to modern usage in 
general rather than to the specific usage or alleged usage in question. If he 
was in fact referring to this specific usage or alleged usage, it would appear 
from what follows his use of the term “‘obloquy” that he did not conceive it 
zo be necessary or proper for a nation invariably so to act as to escape 
“‘obloquy.” The rule, he says, is “flexible,” “subject to infinite modifica- 
zon,” and “depends on political considerations which may continually 
vary.” The question of the treatment of enemy property is “a question 
rather of policy than of law.” In all these expressions there is no hint of 
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condemnation of the sovereign who, upon full consideration, determines to 
act contrary to the praczice which has been usual among nations. It is be- 
lieved that the word “obloquy” has been a bogey to modern commentators 
in a manner which would have astonished the great Chief Justice. 

In 1825 began the series of treaties concluded by the United States with 
the new nations south of this country. In that year a treaty was concluded 
with Central America. This treaty contained the following provisions: 


ARTICLE XXV 


If, by any fatality which cannot be expected, and which God forbid, 
the two contracting parties should be engaged in a war with each other, 
they have agreed, and do agree, now for then, that there shall be allowed 
the term of six mcnths to the merchants residing on the coasts and 
in the ports of each other, and the term of one year to those who dwell in 
the interior, to arrange their business and transport their effects where- 
ever they please, giving to them the safe conduct necessary for it, 
which may serve as a sufficient protection until they arrive at the desig- 
nated port. The citizens of all other occupations who may be estab- 
lished in the territories or dominions of the United States and of the 
Federation of the Centre of America, shall be respected and maintained 
in the full enjoym2nt of their personal liberty and property, unless 
their particular conduct shall cause them to forfeit this protection, which, 
i consideration of humanity, the contracting parties engage to give 
them. 

ARTICLE XXVI 

Neither the debis due from individuals of the one nation to the 
individuals of the ather, nor shares, nor moneys which they may have 
in public funds, nor in public or private banks, shall ever, in any event 
of war, or of natioral difference, be sequestered or confiscated. 


It should be noted thai the provision here made for continued residence is 
not, like that in the British treaty of 1794, applicable to merchants as well 
as to persons in other occupations. 

Substantially identical provisions were incorporated in treaties concluded 
with Brazil in 1828, Mexico in 1831, Chile in 1832, Venezuela in 1836, 
Ecuador in 1839, and Cclombia in 1846. None of these treaties professed to 
be permanent except the treaty with Mexico, and it was in the war with that 
country in 1846-47 that the treaty engagements of the United States with 
respect to enemy privat2 property have had their only practical application 
in relations between the United States and the Latin-American countries. 

During the war with Mexico, the United States, although not bound by 
its treaty to refrain from the seizure of the property of non-resident Mexi- 
cans, appears to have refrained in fact from the seizure of such property. 
Information is not at hand as to the extent of such property which may have 
existed in the United States at the time of the war with Mexico. The 
absence of legislation authorizing the seizure of Mexican property was 
construed by a Districs Court of the United States, in the case of The 
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uanita,*! to be conclusive against the attempt to seize a vessel and its cargo 
found in a port of the United States at the outbreak of the war. As the 
decision of the District Court was not appealed, it is not possible to speak 
zith confidence on the question whether the highest court of the United 
States would have approved this extension of the doctrine announced by 
Chief Justice Marshall in the case of Brown v. United States. The treaty of 
pesce with Mexico confirmed the provisions of the treaty of 1831 with 
reference to the treatment of enemy persons and property. 

In 1849 a treaty of the same character as those previously mentioned as 
eorcluded with Latin-American countries, was signed with Guatemala. In 
the following year, 1850, a similar treaty was signed with Salvador. In 1851 
a treaty was signed with Costa Rica, containing a provision substantially 
identical with that contained in Article XXVI of the British treaty of 1794. 
I; is especially remarkable in that it was apparently intended to be of per- 
manent duration, The treaty with Bolivia, signed in 1858, returns to the 
less liberal model of the treaty of 1825 with Central America. The treaty 
“ith Paraguay, on the other hand, signed in the following year, 1859, is even 
nore liberal than the treaty with Costa Rica in that it allowed not a specified 
period, but such period as might be required for the withdrawal of the 
effects of such enemies as preferred to withdraw. 

On a general survey of tke treaties concluded by the United States with 
‘Latin-American countries between 1825 and 1859, it appears to have been 
the policy of the United States during the first part of this period to enter 
irto treaties allowing a period for the withdrawal of merchants, other 
persons being permitted to remain; and in the latter part of the period allow- 
irg the continued residence of all enemies, subject to the observance of the 
laws. During the whole of this period it was the policy of the United States 
te enter into treaties providing for the exemption from seizure of debts and 
shares or moneys in the public funds orin banks. It should be noted that of 
the treaties concluded witk various Latin-American countries during this 
period, there are now extant only the treaties with Brazil, Bolivia, Colombia, 
Costa Rica and Paraguay. 

The question of the confiscation of enemy private property was presented 
ta the American Government as a practical question in the war of 1861 to 
1865. Early in the course cf this war, which was the first since the Revolu- 
tion to engage the passions and the resources of the country to the highest 
degree, an Act was passed by Congress (August 6, 1861) providing for the 
confiscation of property used or intended to be used in the promotion of the 
cause of the Confederacy. This Act has been stated by various American 
writers on international law to be without direct bearing on the question of 
the right to confiscate enemy private property jure belli. It may be noted, 
however, that the members of Congress debating the Act before its passage 
were of the opinion that the United States, as the result of the existence of a 


21 28 Federal Cases, No. 17039. 
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state of war with the Confederacy, had the right to confiscate enemy prop- 
erty in the loyal States. Thus Representative Thaddeus Stevens, on 
August 2, 1851, said:” 


When a country is at open war with an enemy, every publicist agrees 
that you have the right to use every means which will weaken him. 
Every measure which will enable you sooner to subdue him and triumph 
over him, is justifiable on your part. If by taking from him every 
dollar of ‘property which he has on earth will weaken his hands, will 
strengthen your hends, you are at liberty to fight him in that way 
instead of putting him to death. 


It may also be noted that a similar view was taken both of this Act and of the 
subsequent Act of July 17, 1862, in cases later coming before the Supreme 
Court of the United States. 

The Act of July 17, 1862, was passed after more than four months of 
debate, in the course of which Senator Sumner of Massachusetts, Senator 
Trumbull of Illinois, Senator Howard of Michigan, and Representative 
Sargent of California strongly urged the right of the United States under the 
law of nations to seize enemy private property within its undisputed jurisdic- 
tion. Senator Saulsbury of Delaware and Representative Thomas of 
Massachusetts denied the existence of this right. Senator Sumner, in the 
course of his elaborate discussion of the bill, made the following remarks: 


Clearly the United States may exercise all the rights of war, which, 
according to international law, belong to independent States... . 
Harsh and repulsive as these rights unquestionably are, they are derived 
from the overruling, instinctive law of self-defense, which is common to 
nations as to individuals. Every community having the form and 
character of sovereignty has a right to national life, and, in defense of 
such life, it may put forth all its energies. Any other principle would 
leave it the wretched prey of wicked men, abroad or at home. In vain 
you accord to it the rights of sovereignty if you despoil it of other rights 
without which sovereignty is only a name. . . 

I rejoice to believe that civilization has already done much to mitigate 
the rights of war, and it is among long-cherished visions, which even 
present events cannot make me renounce, that the time will yet come 
when all these rights will be further softened to the mood of permanent 
peace. But though in the lapse of generations changed in many things, 
especially as regards non-combatants and private property on land, 
these rights still exist under the sanction of the laws of nations, to be 
claimed whenever war prevails. It would be absurd to accord the right 
to do a thing withont at the same time according the means necessary to 
the end. And since war, which is nothing less than organized force, is 
permitted, all the means to its effective prosecution must be permitted 
pee tempered always by that humanity which strengthens while it 
charms. 


The Act oï August 6, 1861, as has already been noted, and the Act of July 
17, 1862, eventually came before the Supreme Court of the United States for 


2 31 Congressional Globe, 414. 23 32 Congressional Globe, 2191. 
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corsideration as to their constitutionality. This question was decided by 
tke court directly upon the issue of the existence of a rule of international 
lew allowing the confiscation by the sovereign of the enemy private property 
fcund within his jurisdiction at the outbreak of war. Justice Strong, 
delivering the opinion of tke court in the case of Miller v. United States,” 
made the following statements: 


The question, therefore, is, whether the action of Congress was a 
legitimate exercise of the war power. The constitution confers upon 
Congress, expressly, power to declare war, grant letters of marque and 
reprisal, and make rules respecting captures on land and water. Upon 
the exercise of these powers no restrictions are imposed. Of course the 
power to declare war involves the power to prosecute it by all means and 
in any manner in which war may be legitimately prosecuted. It there- 
fore includes the right to seize and confiscate all property of an enemy 
and to dispose of it at the will of the captor. This is, and always has 
been, an undoubted belligerent right. If there were any uncertainty 
respecting the existence of such a right, it would be set at rest by the 
express grant of power to make rules respecting captures on land or 
water. It is argued that though there are no express constitutional 
restrictions upon the power of Congress to declare and prosecute war, or 
to make rules respecting captures on land and water, there are restric- 
tions implied in the nature of the powers themselves. Hence it is said 
the power to prosecute war is only a power to prosecute it according to 
the law of nations; and a power to make rules respecting captures is a 
power to make such rules only as are within the laws of nations. Whether 
this is so or not we do not care to inquire, for it is not necessary to the 
present case. It is sufficient that the right to confiscate the property 
of all public enemies is a conceded right... . The whole doctrine 
of confiscation is built upon the foundation that it is an instrument of 
coercion, which by depriving an enemy of property within reach of his 
power, whether within his territory or without it, impairs his ability to 
resist the confiscating government, while at the same time it furnishes to 
that government means for carrying on the war.. Hence any property 
which the enemy can use, either by actual appropriation or by the exer- 
cise of control over its owner, or which the adherents of the enemy have 
the power of devoting to the enemy’s use, is a proper subject of con- 
fiscation. 


The passage of the confiscation acts in August, 1861, and July, 1862, was 
followed in January, 1863, by the issuance of the proclamation emancipating 
tke slaves. This was also a measure of confiscation, and although it was 
intended to operate chiefly in the enemy’s country, the words of President 
I:ncoln in justification of his action are significant, from the point of view 
which particularly interests us. The President said, in a letter to James C. 
Conkling, on August 26, 1863:% 


I think the Constitution invests its Commander-in-Chief with the law 
of war in time of war. The most that can be said, if so much, is, that 


2411 Wall. 268, 20 L. Ed. 135. 
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slaves are property. Is there, has there ever been, any question that 
by the law of war, property both of enemies and friends may be taken 
when needed? Anc is it not needed wherever it helps us and hurts the 
enemy? 


Inasmuch as the ConZederate States, though separated from the Union 
for the duration of the war, were in fact conducting their operations in ac- 
cordance with what they conceived to be the law of nations, and inasmuch as 
their conception of the lew of nations was derived from the same sources and 
based on the same naticnal experience as that of the Northern States, it is 
appropriate to note that on August 30, 1861, the Congress of the Confeder- 
acy, by way of retaliation, passed a law providing for the sequestration of the 
property of alien enemies within the territory of the Confederacy. 

In 1864 the system of zreaties between the United States and Latin-Ameri- 
can countries, containing provisions with reference to the treatment of enemy 
private property, was extended by the conclusion of treaties with Haiti and 
Honduras. The treaty with Haiti includes the usual provision against the 
sequestration or confiscetion of money, debts and shares in the public funds 
or in banks, and provides, in addition, that no other property of either 
party shall be sequestreted or confiscated in the event of war or national 
difference. This treaty contemplates the withdrawal of the merchants and 
other citizens and inhabitants on each side, with their effects and movables, 
within six months from the declaration of war. The treaty was made 
terminable after eight v2ars and was in fact terminated in 1905. 

The treaty with Horduras does not contain the same provision as the 
treaty with Haiti with reference to the exemption of all property of the 
nationals of each country, irrespective of their residence. It provides that a 
period of six months shall be allowed to the nationals of each country resid- 
ing upon the coast of tke other, and twelve months to those residing in the 
interior, “to wind up their accounts and dispose of their property.” Citizens 
of either country, established in the other in the exercise of any trade or 
special employment, are to have the privilege of remaining and continuing 
such trade and employment without interruption, so long as they behave 
peaceably and commit no offence against the law, and the goods and effects 
of persons so established are granted exemption from seizure or sequestra- 
tion. The article which contains these provisions, Article XI, is one of the 
articles intended to be >f permanent duration, and it appears to be still in 
effect. 

In 1867 treaties were concluded with Nicaragua and the Dominican Re- 
public, the first containing substantially the same provisions as those above 
cited from the treaty wish Honduras and the other following the model of the 
treaty with Haiti. The Dominican treaty was terminated in 1898, and the 
Nicaraguan in 1902. 


2 McPherson, Political History of the United States during the Great Rebellion (4th ed.), 
p. 198. 


E88 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In 1870 the treaty which had been concluded with Salvador in 1850 was 
superseded by a new treaty which contained, in Article 27, a provision sub- 
Stantially identical with that which has been cited from the treaty of 1864 
vith Honduras. In this year also a new treaty was concluded with Peru 
Ontaining substantially the same provisions as those above cited from the 
treaty of 1864 with Haiti. The treaty with Salvador was terminated in 
93 and that with Peru, having expired in 1886, was replaced in 1887 by a 
treaty containing substantially the same provisions, which in turn expired in 
B99. 

The treaty of 1887 with Peru is the latest of the series of treaties con- 
cuded with Latin-American countries with reference to the treatment of 
@emy property. By way of summary of the present situation as regards 
taese treaties, it may be stated that, of the six treaties dealing with this 
matter at present in force between the United States and Latin-American 
cuutries, three (those with Brazil, Colombia and Bolivia) contain provisions 
alowing a specified period for the withdrawal of merchants and their effects, 
permitting enemy residents other than merchants to remain upon condition. 
© compliance with the laws, and forbidding the confiscation of debts and 
saares of moneys in the public funds or in banks. The other three treaties 
( hose with Costa Rica, Paraguay and Honduras) contain somewhat more 
lmeral provisions with reference to the property of enemy residents and their 
rzht to remain in the country, but they do not contain the express provi- 
sons incorporated in the former treaties with Haiti, Peru and the Dominican. 
Fepublic against the confiscation of property, of whatever description, 
imespective of the residence of the owners. Whether the United States 
would now be disposed to incorporate such provisions as these in new treaties 
with the Latin-American countries, or with other countries cannot be ascer- 
tsined from the information available. It may, however, be regarded as 
sinificant that the recent treaty with Germany, which conforms to the 
model adopted by the United States for a new series of treaties with various 
Geuntries, contains no provision with respect to the treatment of enemy 
property. 

On the outbreak of war with Spain in 1897 the United States considered 
itself bound by the provision in Article XIII of the treaty of 1795, that the 
merchants of either country residing in the territory of the other should be 
alowed a period of one year after the proclamation of war “for collecting and 
transporting their goods and merchandizes.” Although Spain, in cor- 
respondence, indicated that she did not consider herself bound by this 
pcovision, it appears that the property of American merchants or other: 
American citizens in Spain was not in fact confiscated. Neither does the 
pooperty of Spanish merchants and other persons of Spanish nationality 
appear to have been confiscated in the United States. It may be relevant to 
acte, however, that neither belligerent refrained from the exercise of the 
rizht to seize private property at sea, and that in certain cases the forces of 
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the United States invading Spanish territory, appropriated the private 
property of Spanish subjects without payment of compensation. One of 
these cases having come before the United States Supreme Court for con- 
sideration, the court held the action of the American forces to have been 
within the rights of war, and Mr. Justice McKenna, delivering the opinion 
of the court, made the fallowing statement, which may be taken as having 
a broader application than was strictly necessary for the purposes of the 
decision :?” 

We have, then, taese propositions established: Cuba was enemy’s 
country, and all persons residing there pending the war, whether Span- 
ish subjects or Americans, were to be deemed enemies of the United 
States, their property enemy’s property and subject to seizure, con- 
fiscation and destruction. It would seem necessarily to follow that the 
claimants in this case were enemies of the United States, and their 
property subject to the necessities of war. And this is but the applica~ 
tion of the rule which declares that war makes of the citizens or subjects 
of one belligerent eremies of the government and of the citizens or 
subjects of the other. 

[After noticing the language of the Supreme Court in The Grapeshot, 
9 Wall. 129, a case arising in Louisiana after parts of that state had 
resubmitted to the United States]... But it was not intended to 
express a limitation upon the undoubted belligerent right to use and 


confiscate all property of an enemy and to dispose of it at will. Miller 
v. United States (Page v. U. 8.), 11 Wall. 268, 305. L. Ed. 135, 144. 


On the basis of the foregoing review, it is possible to make the following 
generalizations: 

The Supreme Court has uniformly held that the United States has the 
right, under the law of nations, to confiscate enemy property of any and all 
kinds found within the country at the outbreak of war. The existence of 
restrictions of a moral and political nature upon the exercise of the right has 
been recognized, but the right itself has been held to be undiminished. The 
existence of various usages with respect to the different kinds of property has 
occasionally been mentionad, but none of these usages have been recognized 
by the court as having reached the stage at which they are obligatory as part 
of the customary law of nations. It is only fair to state that no cases directly 
involving the confiscation of debts appear to have been presented to the 
courts since 1796. 

The policy of the United States, as reflected chiefly in legislation and in 
treaties, has been very consistent in regard to debts and shares of moneys in 
the public funds or in banks, irrespective of the residence of the owner. 
Although debts were generally sequestered during the Revolutionary War 
and actually confiscated in one of the States, the practice of confiscation was 
declared in a permanent treaty between the United States and Great Britain 
in 1794 to be unjust and -mpolitic, and although this declaration was not 


2? Herrera v United States, 222 U. S. 558 (1911). 
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zepeated in subsequent treaties, the provision against confiscation of debts 
as been embodied in the treaties of the United States with such regularity 
“hat, with due reservation in regard to the possibility that the usage may not 
aave fully developed into a rule of customary law binding upon all nations, 
-t may safely be said that it has been the consistent policy as well as practice 
of the United States to refrain from the confiscation of debts and shares or 
moneys in the public funds or in banks. 

In regard to property of other kinds belonging to enemies resident in this 
sountry, the practice of the United States has been somewhat less consistent. 
It was indeed provided in an Act of 1798 that enemies resident within the 
United States should in general be allowed, for the recovery, disposal and 
zemoval of their goods and effects and for their departure, the full time 
stipulated by any treaty between the United States and the hostile nation, 
and that in the absence of such treaty, the President of the United States 
might ascertain anc declare such reasonable time as might be consistent with 
the public safety and according to the dictates of humanity and national 
hospitality. The United States has, moreover, concluded a system of 
treaties stipulating periods for the withdrawal of resident enemies, with their 
‘property, or in some cases providing that such enemies may remain in the - 
country, undisturbed in their possessions, upon condition of compliance with 
the laws. On the other hand, it is clear that these treaties, most of which 
are no longer in force, were binding only between the United States and the 
other parties to them, chiefly Latin-American countries, and could not be 
said to be conclusive evidence of anything more than a willingness on the 
part of the United States to bind itself by treaty to a certain course of action 
in its relations with certain other countries. Such being the case, although 
this country did nct in fact seize the property of enemy residents in the wars 
of 1812, 1846 and 1897 with Great Britain, Mexico and Spain, respectively, 
it would seem to be of considerable significance that when the United States, 
from 1861 to 1865, found itself engaged in a war with an enemy who was 
unprotected by treaty provisions of the character indicated, it resorted to 
the exercise of what was believed, by the President, by the leaders of Con- 
gress and by the Supreme Court, to be a still existing right under the law of 
nations to confiscate enemy private property, irrespective of the location of 
the property or tke residence of the owner. It should be noted, however, 
that from the nature of the war in progress, most of the property affected by 
the legislation of the United States during the Civil War was necessarily that 
of persons residens outside the loyal States. 

As regards the property, other than debts and the like, belonging to non- 
resident enemies, it appears from our review that, except during the Revolu- 
tionary War and the Civil War, the course of the United States has not been 
such as to warrant confident generalizations as to its significance. Three 
treaties were concluded with Latin-American countries in which the United 
States engaged itself, irrespective of the question of residence, to refrain 
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from the confiscation of enemy private property of every description. These 
treaties, however, were not permanent and they have long since been termi- 
nated. They cannot, therefore, it is believed, be regarded as evidence of an 
established policy of the United States. The fact that neither the general 
legislation of 1798 nor the system of treaties concluded before the Civil War 
makes express provision for the protection of property of non-resident 
enemies may possibly have been due to the fact that absentee ownership was 
not sufficiently common to make it seem necessary to provide specifically for 
the protection of property of absentee owners. It seems more likely, how- 
ever, that the omission of stipulations as to the protection of such owners 
was due mainly to the consideration that these persons were not, like the 
resident owners, so far identified with the country as to be entitled either to 
the privilege of withdrawing their property in a reasonable time or to that of 
leaving their property in the country, under the protection of the laws. On 
the whole, in view of the absence of express provisions in general legislation 
or treaties respecting the property of absentee owners, and especially in view 
of the action of the United States during the Revolutionary War and the 
Civil War, when there was in fact considerable property of non-resident 
owners inviting seizure and use for the purposes of the war, it is believed that 
it cannot be said that there was in the United States, prior to 1914, any 
established usage of exempting the property of non-resident enemies from 
confiscation. 

In all that is said regarding the policy and practice of the United States 
prior to 1914, moreover, it should be borne in mind that the United States 
was not obliged to adhere to its previous policy or follow its previous prac- 
tice, except in so far as that policy and that practice were a part of and 
consistent with an international usage so generally accepted and approved as 
to constitute a customary rule of the law of nations. 


THE INTERNATIONAL JOINT COMMISSION 
BETWEEN THE UNITED STATES AND CANADA! 


By Ropert A. MacKay 


Professor of Government and Political Science, 
Dalhousie University, Halifax, N.S. 


The preamble of the Boundary Waters Treaty of 1909 between Great 
Britain (on behalf of Canada) and the United States declares its purpose to 
be: 

To prevent disputes regarding the use of boundary waters and to 
settle all questions which are now pending between the United States 
and the Dominion of Canada involving the rights, obligations, or inter- 
ests of either in relation to the other or to the inhabitants of the other, 
along their common frontier, and to make provision for the adjustment 
and settlement of all such questions as may hereafter arise.” 


For this purpose it defines in general the obligations of each in relation to the 
other as respects the use of boundary and certain other waters. For the 
application of these rules, and for certain other purposes, it provides for a 
permanent international joint commission of six members, three to be ap- 
pointed by each country. The operation of this commission is the subject 
of this study.‘ 


1In the preparation cf this manuscript I have been ably assisted by Mr. Arnold J. Zurcher, 
formerly President White Fellow in Political Science at Cornell University, now Charlotte 
Ekzabeth Proctor Fellow in Politics at Princeton University. 

2 Text in Treaties and Agreements affecting Canada in force between His Majesty and the 
United States of America, 1814-1925, Ottawa, 1926, p. 312; Great Britain, Treaty Series, 
No. 23, 1910; U. S. Treaty Series, No. 548; Supplement to this Jounnat, Vol. 4, p. 239. 

3 The idea of a joint commission appears to have arisen from two sources: (1) International 
problems arising out of the diversion or obstruction of the Great Lakes. A joint commission 
with powers of investigation only was appointed in 1905 to study and report on several 
problems. In several instances it recommended a permanent joint commission with ad- 
ministrative powers to control zhe uses of boundary waters. In one report the Canadian 
sestion outlined in detail the principles which should govern such uses, and recommended a 
tr2aty establishing these principles and a commission to enforce them. This reeommenda- 
tion appears to have been follcwed very closely in framing the treaty of 1909. See full 
report of International Waterways Commission; Sessional Papers, Canada, Vol. 47 (1913), 
1Ga, No. 12, especially at p. 340. (2) A dispute of long standing as to the distribution of the 
St. Mary and Milk Rivers and their tributaries for irrigation. An agreement between 
officers of both governments recommended joint control of distribution. v. H. of C. (Canada) 
Debates, 1910-11, pp. 9101-13; U. S. Reclamation Service Annual Reports, 1903-4, pp. 
72-82; 1910, p. 160. 

4 A brief analysis of the treaty of 1909 and synopsis of the cases before the Commission is 
ecntained in a pamphlet issued by the secretary of the American section entitled The Inter- 
national Joint Commission: Organization, Jursidiction and Operation under the Treaty of 
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FuNcTIONS AND POWERS 


In the first place, under Article VIII of the treaty the Commission is em- 
powered to pass upon applications for the use or obstruction or diversion of 
certain waters along the international boundary. In permitting such appli- 
cations it is guided by the standard for the distribution and use of waters 
provided by the treaty; it must in certain cases, and may in others, require 
means for the protection and indemnity of interests prejudiced by the 
proposed use or diversion or obstruction; and in granting permits it follows a 
procedure which is essentially judicial. Its function, therefore, under this 
article is 2 double one—administrative, in the application by a system of 
permits, of a legislative rule to particular cases as they arise; judicial, in its 
procedure and in the adjustment of conflicting interests on the basis of equity. 
For convenience we may, therefore, style this function “administrative 
justice,” and its powers, quasi-judicial. Secondly, under Article VI it is an 
executive body responsible for carrying out in detail through subordinate 
officers rules agreed upon by the high contracting parties for the distribution 
of certain waters for irrigation. Thirdly, under Article IX it becomes a com- 
mission of enquiry or investigation and report. Fourthly, under Article X 
it may act as a court of arbitration. We shall treat each function separately. 


J. QUASI-JUDICIAL Power. (1) ORIGINAL JURISDICTION 


The Commission’s quasi-judicial power is derived primarily from Article 
VIII which empowers it to pass upon applications for certain uses of three 
classes of waters, namely, boundary waters, waters flowing from boundary 
waters, and waters flowing across the boundary. 

First, as to boundary waters, for purposes of the treaty the term is defined 
as: 

The waters from main shore to main shore of the lakes and rivers and 
connecting waterways, or the portions thereof, along which the inter- 
national boundary between the United States and the Dominion of 
Canada passes, including all bays, arms, and inlets thereof, but not in- 
cluding tributary waters which in their natural channels would flow into 
such lakes, rivers, and waterways, or waters flowing from such lakes, 
rivers, and waterways, or the waters of rivers flowing across the bound- 
ary. (Preliminary Article.) 


In brief, the term ‘‘boundary waters’’® includes only “fresh” waters along 
the course of which or through which the international line runs. 





January 11, 1909, between the United States and Great Britain. Washington, Government 
Printing Office, 1924. Cf. also this Jourwat, Vol. VI, 187; Round Table, Vol. V, 1915, 855; 
Burpee, Dalhousie Review, Vol. III, 163; Burpee, University Magazine, Oct. 1915; 
Tawney, Minn. State Bar Association, Aug. 8, 1917. 

5 “Boundary waters include the international portions of the St. Croix and St. John 
Rivers between the State of Maine and the Province of New Brunswick; the St. Lawrence 
River from Cornwall to Kingston; Lake Ontario, Niagara River, Lake Erie, Detroit River, 
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With reference to the above waters, it is agreed that no “‘uses or obstruc- 
tions or diversions, whether temporary or permanent, of boundary waters 
on either side of the line, affecting the natural level or flow of boundary 
waters on the other side of the line, ‘shall be made except . . . with the 
approval . . . of the International Joint Commission.” (Art. III.) From 
this broad grant of jurisdiction there are certain exceptions: (a) diversion 
from the Niagara River provided for by special agreement in the treaty 
itself (Art. V); (b) any other “uses, obstructions, and diversions hereto- 
fore permitted” (Art. ITD, or (c) “hereafter provided for by special agreement 
between the parties” (Art. ITI) ;° (d) “the existing rights” of both parties to 
construct works on their own side of the line for the improvement of naviga- 
tion, provided such works “do not materially affect the level or flow of the 
boundary waters” on the other side of the line (Art. III); and (e) “the or- 
dinary use of such waters for domestic and sanitary purposes” (Art. ITI). 

Secondly, as to waters flowing from boundary waters, both parties agree 
that no obstruction, the effect of which is to raise the water level on the 
other side of the boundary, shall be erected therein without the approval of 
the Commission. (Art. IV.) 

Thirdly, a similar agreement is entered into with respect to obstructions. 
below the international boundary in streams which cross the boundary line. 
(Art. IV.) 

In addition to the subject matter covered by the above provisions of the 
treaty of 1909, the jurisdiction of the Commission was extended by the Lake 
of the Woods Treaty of 1925 which provides: “No diversion shall henceforth 
be made of any waters from the Lake of the Woods watershed to any other 
watershed except . . . with the approval of the International Joint Commis- 
sion.”? With this exception, the Commission has no jurisdiction over “uses” 
or ‘‘diversions” in waters flowing into boundary waters, or, if they occur above 
the boundary, in trans-boundary streams. Both classes of cases are, indeed, 
expressly reserved by the treaty of 1909 to “the exclusive jurisdiction and 


Lake St. Clair, St. Clair River, Lake Huron, St. Mary’s River, Lake Superior, the series of 
small rivers and lakes from Lake Superior over the height of land te Rainy Lake, Rainy Lake, 
Rainy River, and the Lake of the Woods, to that minute but very controversial point in dip- 
lomatic history, the northwest point af the Northwest Angle Inlet of the Lake of the Woods.” 
L. J. Burpee, “International Joint Commission,” University Magazine, Oct. 1915. 

6 “Special agreements” includes “not only direct agreements between the High Con- 
tracting Parties, but also any mutual arrangement .. . expressed by concurrent or recip- 
rocallegislation.” (Art. XIII.) 

A privately owned dam on an international stream authorized by statute in both coun- 
tries, though these statutes were passed independently and without any previous under- 
standing or arrangement between the high contracting parties, is a work authorized by 
“special agreement” and is therefore outside the Commission’s jurisdiction. Rainy River 
Improvement Co., April 18, 1913. 

7 Art. XI of the Treaty and Protocol to Regulate the Levels of the Lake of the Woods, 
signed Feb. 24, 1925, this Journax, Vol. 19, Supplement, pp. 122-33. 
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control” of the high contracting parties within their respective territories.* 

The case of “uses or diversions” from waters flowing from boundary 
waters is more obscure. As has been noted above, jurisdiction over ob- 
structions in waters flowing from boundary waters, the tendency of which is 
to raise the level on the other side of the boundary, is expressly delegated to 
the Commission. While jurisdiction over ‘‘uses or diversions” of such 
waters which would lower levels on the other side of the boundary is not 
expressly included, neither is it expressly excluded along with other prohibi- 
tions. 

The Commission was faced with the problem of settling this question of 
jurisdiction in the application of the City of Winnipeg to divert water from 
Shoal Lake, through which the Lake of the Woods, a boundary water, emp- 
ties.? Canada, on whose side of the boundary the entire development would 
occur, argued that the Commission should take jurisdiction because of the close 
geographical relations between the two lakes. It was pointed out that on 
occasion during low water the diversion contemplated might materially 
increase the discharge from the Lake of the Woods into Shoal Lake. In 
short, it was argued, so close was the physical relationship between the two 
bodies of water, that any material alteration of the levels in Shoal Lake 
might, in fact, alter the levels of the Lake of the Woods, a boundary water, 
and might thus affect injuriously navigation and riparian interests, the pro- 
tection of which was the primary object of the treaty.!° On the advice of the 
Commission the application was re-worded so as to purport to be a request 
for a diversion from Shoal Lake and the Lake of the Woods.“ On this fiction 
it assumed jurisdiction. This case would seem to imply that the Commission 
will take jurisdiction over uses and diversions from waters flowing from 
boundary waters if such uses or diversions are in effect diversions from 
boundary waters. 


PRINCIPLES APPLICABLE TO THE USES OF INTERNATIONAL WATERS 


As regards the right of a riparian state to use, obstruct, or divert boundary 
waters, international law is obscure, though in the matter of navigable 
boundary waters, it is fairly clear that riparian states have a common right 


8 Art. II. The following interesting provision is, however, added: ‘‘But it is agreed that 
any interference with or diversion from their natural channel of such waters on either side of 
the boundary, resulting in any injury on the other side of the boundary, shall give rise to the 
same rights and entitle the injured parties to the same legal remedies as if such injury took 
place in the country where such diversion or interference occurs; but this provision shall not 
apply to cases already existing or to cases expressly covered by special agreement between 
the parties hereto.” 

? Application Greater Winnipeg Water District, Sept. 8, 1913, Conditional Approval, 
Jan. 14, 1914. 

10 Hearings and Arguments, Greater Winnipeg Water District, Sept. 8, 1913, pp. 24-8, 
32, 36, 58, 61-2, 64-5, 92-5. 

11 Ibid., 92-5. 
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of navigation. The right of navigation on boundary waters had been 
confirmed in various treaties between the United States and Great Britain, 
but nothing had been said as to other uses.” As to the right of other uses 
which would exist apart from treaty, custom would seem to warrant any use 
which did not interfere with the right of navigation enjoyed by other riparian 
owners. 

Waters flowing into boundary waters, or across international waters, are, 
however, generally conceded to be entirely within the jurisdiction of the 
state through which they flow, and this would seem to be the case with 
waters flowing from boundary waters, unless part of an international water- 
way.4 In brief, international law does not clearly recognize the rights 
either of a lower or of an upper riparian owner which are recognized by 
municipal law. 

These deficiencies were largely remedied by the treaty, in so far as the 
United States and Canada are concerned.” In the first place, it is declared 
that both parties have on their own side of the boundary “equal and similar 
rights” in the use of boundary waters (Art. VIII). This provision, how- 
ever, does not prevent temporary diversions of boundary waters by one side 
when local conditions prevent an equal or advantageous use by the other, 
and “where the diversion does not diminish elsewhere the amount available 
for use on the other side.” (Art. VIII.) 

Secondly, an order of precedence is prescribed for the use of boundary 
waters, and no use is to be permitted if it conflicts with cr restrains any other 
use which is given preference. This order is: 

(1) Uses for domestic and sanitary purposes; 

(2) Uses for navigation, including the service of canals for the purpose 
of navigation; 

(8) Uses for power and for irrigation purposes. (Art. VIII.) 


Thirdly, the Commission isempowered to prescribe, as a condition to a permit 
for the exploitation of waters, the “construction of remedial or protective 
works to compensate so far as possible for the particular use or diversion 


Treaties of 1794, Art. TI; 1817; 1842, Arts. II, TTI, VIL; 1854, Art. IV; 1871, Arts. 
XXVI-XXVIIL 

13 Cobbett, Cases and Opinions on International Law, I, 123. 

1 Fenwick, International Law, 267. Faber Case, Ralston’s Reports of Venezuelan Arbi- 
trations (1903), 600, 630. Cf. also I. J. C. Hearings, New Brunswick Electric Power 
Commission Application, 122 ff. For a contrary opinion see Oppenheim, 8rd ed., I, 321. 

16 These rules follow recommendaiions of the Report of the Cenadian Section of Inter- 
national Waterways Commission, 1906, Can. Sess. Pap., Vol. 47 (1913), 19a, No. 12, 
p. 340. 

16 The rule for suspending equal distribution at points where such distribution was im- 
possible or disadvantageous had been interpreted by the Commission to mean that it could 
authorize one side to divert more than a moiety of the waters, this privilege to continue so 
long as there was “occasion bona fide to use the same, and when such use ceases the question 
of diversion should again be considered by the Commission, in view of the local conditions 
then existing.” Order and Opinion, St. Croix Water Power Co., p. 11. 
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proposed,” and further, to “require that suitable and adequate provision, 
approved by the Commission, be made for the protection and indemnity 
against injury of interests on either side of the boundary.” As regards 
uses and diversions, this authority of the Commission is discretionary. As 
regards cases where the water level is likely to be raised on the other side of 
the boundary as a result of proposed obstructions in boundary waters, or in 
waters flowing from boundary waters, or in waters below the boundary in 
trans-boundary streams, “the Commission shall require, as a condition of its 
approval thereof, that suitable and adequate provision, approved by it, be 
made for the protection and indemnity of all interests on the other side of the 
line which may be injured thereby.” (Art. VIII.) Here the duty is not 
discretionary, but mandatory. 

The interests to be protected may be either public or private. Thus the 
Commission has required protective works for the protection of navigation !7 
and rights of fishery,!® as well as for the protection of private riparian own- 
ers.!? 

It will be observed further that the power to prescribe conditions, whether 
for uses and diversions or for obstructions, includes the power to provide for 
“the protection and indemnity” for injuries arising therefrom. The inclu- 
sion of the word ‘‘indemnity” in both instancesis surely not without meaning. 
An important question arises as to the discretion of the Commission in deter- 
mining what constitutes an indemnity. In many cases the construction of 
remedial works would constitute in itself an indemnity, but in others it 
might not, as, for example, where it might be impossible to prevent land 
from being flooded by the construction of a dam, or where the riparian 
owner might be prevented from access to his land by water. In such in- 
stances monetary damages might be the only “suitable and adequate” 
indemnity. Could the Commission in such cases fix the damages? No 
occasion for such action would arise, of course, where the use or diversion 
contemplated would injure interests on the same side of the line, since the 
courts would be cpen to the injured parties. This in itself would seem to 
constitute “suitable and adequate provision” for their indemnity. Where 
the injury occurred across the line the courts would not be available.2* It 

17 The Watrous Island Boom Company, Order and Opinion, pp. 73-89; Michigan Northern 
Power, Co., Order and Opinion, p. 5. 

18 Application of the State of Maine for St. Croix River Fishways, Hearings and Order, 
p. 136; St. Croix Water Power Co. and Sprague’s Falls Manufacturing Co., Ltd., Order and 
Opinion, p. 4. 

19 New Brunswick Electric Power Commission, Hearings and Order, pp. 2-3; Michigan 
Northern Power Co., Order and Opinion, pp. 5-13; 18-23. 

20 Tt should be observed that this statement does not apply to injuries arising on one side 
of the line from uses or diversions on the other side of waters which in their natural channel 
would flow into boundary waters or across the boundary. By Article II such waters are 
excluded from the Commission’s jurisdiction. In such cases there would clearly be the same 


right of suit for the injured party as if the injury occurred on the same side as the use or 
diversion in question. See footnote 8 above. 
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would seem to follow, therefore, that in such an instance, if the Commission l 


ronsidered monetary damages necessary, it would require them and might 
ronceivably fix the damages itself. 

These observations are borne out in part by the opinion in the New 
Brunswick Electric Power Commission application (June 22, 1925). The 
application proposed to dam the St. John River about three miles below the 
Maine-New Brunswick boundary. The result of the damming of the river 
would be to keep the river continually at a level close to the maximum high 
water mark under natural conditions. This would flood approximately 800 
acres, which would normally lie uncovered at low water, part of which lay in 
the Province of New Brunswick and part in the State of Maine. In addition 
to other riparian owners, one Canadian and three American companies 
were likely to be adversely affected. The Power Commission had, however, 
- reached agreements beforehand with these corporations as to the method 

of assessing damages and the payment thereof. These agreements accom- 
panied the application.” 

The agreement with the St. John Lumber Company of Maine is typical of 
all three agreements with the American corporations.“ The Power Commis- 
sion agreed to pay to this company “all damages” resulting from the raising 
of the river. In case the two parties were unable to agree as to the amount 
of the damages, an arbitral board, consisting of an engineer appointed by 
each party, was to be constituted. In case'this board could not agree, it was 
itself to appoint a third member. In case it could nct agree on the third 
member, he should be appointed by the two chairmen of the International 
Joint Commission. Further, in case the damages fixed by this board were 
not paid within.thirty days, the lumber company was given the alternative, 
either of applying to the International Joint Commission, which‘should then 
suspend the operation of the order of approval, or of maintaining an action 
against the Power Commission in the courts of New Brunswick.” Similar 
provisions are made in case the Power Commission is guilty of negligence in 
per ‘mitting the water level to be raised above the mean level-agreed upon. 
This agreement between the lumber company and the Power Commission, 
as well as those with the other corporations, are included as an essential part 
of the order of approval. Thus the Commission, while it did not itself fix 

the’ damages or the means of assessment, is potentially an essential part of 
the machinery for assessing those damages and for compelling payment 
thereof. 

The authority of ihe Commission to preseribe ‘‘suitable and adequate” 
provisións for the protection and indemnity of interests likely to be injured 


2i See Order of Approval, Application, Hearings, pp. 7-11. 
22 Schedule A, ibid, 174-6. 
23 The right of action against the Power Commission is an important concession, since the 


Commission is a subsidiary of the Government of New Brunswick and hence immune from ` 


suit unless by consent. See ibid., 28 ff. 
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by the use of water has had several important consequences. ` In the first 
place, it is not always possible to determine in advance what is suitable or 
adequate indemnity or what constitutes sufficient remedial and protective 
works, because every contingency cannot always be foreseen. If the condi- 
tions attached by the Commission for the protection of interests do not, in 
fact, prove suitable and adequate, is the Commission barred from taking 
subsequent action? In an early case, it came to the conclusion that it was 
not. Said Commissioner Casgrain in the opinion on the Algoma Steel Cor- 
poration’s application: 


There is nothing in the treaty which says that once we have approved 
of remedial or protective works, the commission, in respect of these 
works, is functus officio. The matter having been submitted to us, 
having been studied with all the care and attention which it requires, 
and the particular means provided by the treaty to ascertain the true 
state of facts and the exact condition of things having been taken, it is 
for the commission to say whether it approves, once for all, what provi- 
sion shall be taken for the protection of the interests involved, or whether 
this provision, from the nature of things, having proved unsuitable and 
inadequate, the parties may not be at liberty to return before the com- 
mission, point out the inadequacy or insufficiency of the means em- 
ployed, and obtain a further order, if necessary." 


The right to retain jurisdiction in the Michigan Northern Power Company 
case, decided about the same time, was based squarely on the power to pre- 
scribe suitable and adequate conditions. The opinion; delivered by Com- 
missioner Tawney, declared: 


If in the judgment of the commission it is necessary to suitably and 
adequately protect the interests on the other side of the line, it retains 
jurisdiction over these works to the end that such jurisdiction may at 
any time hereafter be invoked for that purpose, it is the duty, as well as 
the responsibility, of the commission, to do so, and for this purpose full 
power is conferred by the treaty.” 


This opinion, however, found still wider ground. The object of the treaty 
as declared by the preamble was to settle disputes outstanding and to make 
provision for settlement of disputes which should thereafter arise. If the 
Commission did not retain jurisdiction, and the protective works proved 
inadequate, interests on either side might suffer irreparable injury. This 
would tend to multiply disputes—a result which would defeat rather than 
fulfil the professed object of the treaty. 

On the above grounds the Commission, therefore, added as a condition of 
the order of approval, that either government, or any private person or cor- 
poration through his or its government, might apply to the Commission for 


* Order and Opinion, p. 23. 25 Opinion and Order, p. 23. 
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= alteration of the order, and such changes as the Commission should make 
should be binding upon the parties. 

‘This right to retain jurisdiction and to alter the conditions of the original 
czcer of approval has been exercised and enlarged in six later cases.?” The 
terms in three of these cases would allow the Commission to act directly on 
is own initiative. In four of them it has even gone so far as to attach as a 
cordition its right in certain contingencies to annul the order entirely.?9 


QUASI-JUDICIAL Powmrs. (2) APPELLATE JURISDICTION 


The provision for suitable and adequate protection of interests endangered 
Xas had even more important consequences. It is of importance that the 
orders of the Commission to secure suitable and adequate protection shall be 
uly carried out. The Commission itself has no power of police; it has been 
zraven then to seek other institutional means. The first step was to leave 
tha duty to both governments. In the Watrous Island Boom Company 
erier of 1913, it was provided that the conditions as to the construction of 
hə works in question, attached to the order of the Commission, should be 
earried out under the supervision of the War Department of the United States 
ard of the Department of Public Works of the Dominion of Canada.*° 

The second step occurred in the St. Mary’s River Diversion cases* the 
following year. Here two separate corporations, one on either side of 
tke boundary, requested permission to obstruct and divert water from the 
Ss. Mary’s River for purposes of power. The proposed works would regu- 
lete artificially the discharge from Lake Superior and hence the levels of the 
_ leke. The Commission and the parties interested were satisfied that the 
works proposed for regulating the flow would, if properly handled, prevent 
any damage to riparian interests or to navigation. If, however, these were 
not carefully operated and properly maintained, they might cause “‘irrepar- 
able injury to public and private interests.” Private interests likely to be 
affected were, therefore, averse to leaving control of these regulatory works 
entirely in the hands of the corporations themselves, and requested inter- 
rational control. The United States, however, objected to international 
control and offered to assume responsibility itself for overseeing the operation 
cf works on its own side of the river. Canada, on the other hand, asked for 


26 Order, Michigan Northern Power Co., para. 12; Order, Algoma Steel Corporation, Ltd., 
para. 12, 

27 Orders: St. Croix Water Power Co. and Sprague’s Falls Mfg. Co., Ltd., para. 2; St. 
Lawrence River Power Co., 1918, para. 3; St. Lawrence River Power Co., 1922, para. 3; 
New Brunswick Electric Power Commission, paras. 1, 2; International Lumber Co., para. B. 

28 St. Lawrence River Power Co., 1918 and 1922; International Lumber Co. 

28 Tbid., and New Brunswick Electric Power Commission. 

30 Order, Watrous Island Boom Company, para. 3. 

31 Michigan Northern Power Co., and Algoma Steel Corporation, Ltd. 

82 Order and Opinion, Michigan Northern Power Co., p. 14. 
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international control. Eventually, the two governments agreed to con- 
stitute a joint board of control, consisting of one engineer from the public 
services of each country, which would supervise the regulatory works es- 
tablished by the two corporations. Disputes between the members of this 
board were to be appealed to the Commission for recommendation on motion 
of either government. To this proposal the Commission demurred, and in 
the final order provision was made for such appeals, but for a decision rather 
than merely a recommendation. “If, as the Governments concede,” said 
the opinion, ‘‘ the Commission has the power to impose as condition to its 
Order the reference of these questions to it for recommendation, it certainly 
has the power to make that condition a reference for a decision.” It pointed 
out, further, that differences between members of the board might be vital 
and require a prompt decision in the interests of the people on both sides of 
the line. If the Commission were to act merely in an advisory capacity, its 
opinion on a dispute would be merely a step for further negotiations between 
the two governments. Hence a final decision might be reached only after 
months of negotiation. This condition might accentuate differences be- 
tween the governments and might defeat the very object of the treaty in 
providing suitable and adequate protection for interests endangered. 
Four orders now require the use of board control,” and one recommends 
it. Three boards, however, the St. Mary’s River Board, the St. Croix 
River Board, and the St. Lawrence River Board, have been found adequate. 37 
A third step has occurred in the development of board control in the case of 
the latest board established. The orders setting up the St. Mary’s River 
Board and the St. Croix River Board expressly provided that appeals to the 
Commission in the event of conflict between the board members should be 
brought by either government.** The order providing for the St. Lawrence 
River Board in 1922, however, lays directly upon the board the obligation to 
appeal to the Commission itself in the event of a disagreement between the 
members as to the exercise of their powers. The order goes even further and 
declares, “the board . . . shall have the right to apply in any circumstances 
where deemed necessary and advisable.” The result of these provisions is 
to place the St. Lawrence River Board directly under the appellate and 


33 Order and Opinion, Michigan Northern Power Co., p. 16. 

34 Ibid., p. 17. 

35 Michigan Northern Power Co., May 25, 1914; Algoma Steel Corporation, Ltd., May 27, 
1914; St. Croix Water Power Co. and Sprague’s Falls Mfg. Co., Nov. 9, 1915; St. Lawrence 
River Power Co., 1922. 

36 St. Croix River Fishways, Oct. 3, 1923. 

37 With these boards might be associated (a) the officers of the United States and Canada 
administering the distribution of water of the St. Mary and Milk Rivers, who, to all intents 
and purposes, constitute another board (see discussion of Art. VI later); (b) the Lake of the 
Woods Control Board, discussed later in connection with the Lake of the Woods treaty. 

38 Order and Opinion, Algoma Steel Corporation, Ltd., 1914, para. 17; Order and Opinion, 
St. Croix Water Power Co., 1916, para. 10. 
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advisory jurisdiction of the Commission without the intervention of either 
government. ; 
STATUS OF THE BOARDS 


All the boards so far established under Article VIII have been called for in 
the Commission’s orders after agreement between the two governments, 
hence the Commission has not been required to answer the question whether 
it has the power to require a board of control entirely on its own motion. 
But, as Senator (later Secretary of State) Kellogg pointed out in the hearing 
cn the St. Lawrence River Power Company application: “If a board of 
control can be created it has to be done by this Commission and under the - 
authority that this Commission now has . . . No assent of any officers of 
the two Governments can give authority to create any board of control over 
international waters without a treaty.’“° The sole question then is, Has the 
Commission the power under the treaty of 1909 to require a board? This 
depends upon the meaning of the phrase, “suitable and adequate provision 
approved by it.” 

In the first placè, does this authority to attach conditions include the right 
to lay obligations upon a government, or is it confined to laying them upon 
private persons? Where the government is an applicant in its own behalf 
there would appear to be no question; the difficulty arises over cases where 
the applicant is a private party. As will be explained later, an applicant 
may approach the Commission only through his government, which must 
first pass upon the application and then transmit it, if acceptable, to the 
Commission. The government concerned thus becomes the sponsor, and 
legally the real party to the case. Similarly, the other government becomes 
a party in its own interests and in its position as parens patriae in behalf of 
its citizens. Thus in any case both governments become parties, although 
through the treaty they have made provision for their nationals to appear 
and participate directly. Hence, it would seem that the Commission might - 
at its discretion attach conditions laying obligations upon a government as 
well as upon its nationals. 

Secondly, as was pointed out in the Michigan Power Company case, it may 
be necessary on occasion to provide supervision for protective works equally 
with requiring the works themselves, because the failure to supervise may 
be as productive of controversy between the parties as the failure to provide 
protective works—a result which the treaty was designed to prevent. In 
such cases, the Commission argued, it has full discretion both as to the 


3? Order and Opinion, St. Lawrence River Power Co., 1922, para.3. The reasons for these 
changes seem to have been the conviction that the Commission could legally exercise a closer 
control over the board than had been provided for with respect to the other boards, and that 
the situation on the St. Lawrence demanded speedy action in the interests of navigation, 
should a disagreement arise between board members. See Hearings, 31 ff. 

40 Order and Opinion, 1922, p. 19. 

4t Senator Kellogg declined to answer this question. Jbid., p. 20. 
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nature of the protective works and as to the means of their control, including 
the requirement for board control. The boards thus rest, not on ad hoc 
agreements between the two governments, but upon the orders of 
the Commission acting under the general powers conferred: by the treaty to 
prescribe “suitable and adequate” conditions. 

If the Commission can require the appointment of a board, and lay down 
rules for its guidance, could it go further and create the board itself? In 
such an event the board members would be officers of the Commission, re- 
sponsible to it and not to their respective national governments. On this 
point no opinion has yet been rendered. It would seem to depend upon the 
question whether under Article VIII the Commissicn has executive power, or 
whether it is merely a quasi-judicial body capable of adjusting conflicting 
rights and interests as they are brought before it. If it has executive power, 
it could then appoint boards of technical experts to administer the details of 
its orders, on the basis of Article XII, which provides that it may “employ 
engineers and clerical assistants from time to time as it may deem advisable.” 
The Question then turns on the interpretation of Article VIII. The per- 
tinent clause reads: 

The Commission shall require [in the case of diversions “may re- 
quire”’] as a condition of its approval thereof, that suitable and adequate 


provision, approved by it, be made for the protection and indemnity of 
all interests on the other side of the line which may be injured thereby. 


In the first place, the clause does not require the Commission to make 
“suitable and adequate provision” itself. It merely lays upon the Com- 
mission the duty of requiring that it be made. It evidently contemplates 
that this protection shall be furnished by other means than directly by the 
Commission. This seems to be borne out by the phrase “approved by it” 
which contemplates only approval or disapproval of means, not the enforee- 
ment of these by the Commission. 

Secondly, the phrase, ‘‘suitable and adequate provision,” relates only to 
the conditions to be attached to the order of approval for the diversion or 
obstruction contemplated. It does not grant to the Commission any new 
kind or quality of power. It merely enlarges the power which it otherwise 
enjoys, namely, that of permitting the exploitation of certain waters of con- 
cern to both states. Consequently, if the Commission has administrative 
power it must be sought elsewhere. And nowhere else in Article VIII is 
there a suspicion of such power. 

Thirdly, it must be remembered that the Commission is not an institution, 
sui juris. It is rather a body with delegated powers which are derived from 
a treaty between sovereign states. In so far as the treaty takes away from 


£ This point was raised in the Michigan Northern Power Co. Case, the United States 
contending that the Commission had no administrative or executive power. The Com- 
mission, however, declined to answer the question in its opinion. See Order and Opinion, 
pp. 19-20, 23. 
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the sovereignty and independence of these states it should be interpreted 
strictly in their favor. A grant of power must, therefore, be expressed, not 
implied. Since no express grant of executive power appears in this article, 
we may safely conclude that it is not there.® 


FUNCTION OF CONTROL BOARDS 


While the functions of the boards vary according to peculiar local circum- 
stances, those of the St. Mary’s River Control Board are typical. The 
order of the Commission in The Michigan Northern Power Co. application 
prescribes that the board shall formulate rules for the operation of flood gates 
and by-passes; shall see that these are obeyed; shall supervise the keeping of 
accounts of water used by the applicants; shall be the final authority for the 
amount of water available at any time; and shall be responsible for seeing 
that no interference to navigation results from ice obstructed or diverted by 
the protective works constructed by the applicants. 


APPELLATE JURISDICTION UNDER THE LAKE OF THE WOODS TREATY, 1925% 


The Lake of the Woods Treaty, 1925, as will be explained later, was the 
result of an investigation conducted by the Commission as to the levels 
which should be most beneficial to interests on both sides of the boundary 
and as to the methods of controlling these levels.® The treaty, which 
practically embodied the report of the Commission, provided for an Inter- 
national Lake of the Woods Control Board, consisting of one engineer from 
the public services of each country. (Art. III.) It is required to assume 
jurisdiction over the discharge from the lake (which occurs in Canadian 
territory) when the level falls below the minimum of 1,056 sea level datum 
provided in the treaty. (Art. III.) Further, it is to report upon the ‘“suit- 
ability and sufficiency” of protective works which the treaty requires the 
United States to erect. Any disputes between the members on this point 
must be referred to the Commission, whose decision is final. (Protocol, para. 
3.) Further, any dispute between the members of the board “as to the 
exercise of their functions” must be referred to the Commission, whose 
decision here is also final. (Art. VI.) Finally, the Commission has dis- 


43 See, however, observations by Senator Kellogg, St. Lawrence River Power Co., Hearing, 
1922, pp. 19-20. Senator Kellogg thought that if a board could be created, it could only be 
created under authority of the treaty of 1909, and that the Commission could create it and 
keep it under its control. He failed to distinguish between the power to require a board and 
the power to create a board. 

44 Order and Opinion, Michigan Northern Power Co., pp. 8-9. Cf. also Orders and Opin- 
ions, Algoma Steel Corporation, Ltd., pp. 7-9; St. Croix Water Power, ete., pp. 5-6; St. 
Lawrence River Power Co., 1922, para. 3. 

4 Treaty and Protocol between Canada and the United States to Regulate the Level-of the 
Lake of the Woods, Feb. 24, 1925; this Jounnat, Vol. 19, No. 4, pp. 128-33. 

46 Investigation into Advisability of Maintaining Fixed Levels for Lake of the Woods, Ref. 
June 27, 1912; Report, June 12, 1917. 
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cretionary authority to sanction a recommendation of the International 
Board to raise the level of the Lake of the Woods beyond the maximum 
elevation of 1,061 sea level datum fixed by the treaty. (Art. V.) 

The establishment of the Lake of the Woods Control Board by the author- 
ity of a special treaty is a clear indication of the usefulness of the method of 
board control over particular areas or projects under the supervision of the 
Commission. As has been pointed out, the earlier boards were created by 
implied authority only. Here the Commission blazed a new trail in inter- 
national administration. The Lake of the Woods Treaty of 1925, by adopt- 
ing the same method, indirectly confirms the action of the Commission. It 
is an indication that both parties view with approval the development of 
board control and a promise of its further application to the administration 
of boundary and other international waters. 


CASES BEFORE THE COMMISSION UNDER ARTICLE VIII 


To date fifteen cases under Article VILI have been disposed of by the Com- 
mission. Among the fifteen cases, one application was denied for lack of 
jurisdiction,“ one was withdrawn, one postponed,‘® and one was granted 
only a temporary order of approval which was later renewed.5° Nine appli- 
cations sought approval for obstructions in boundary waters or in waters 
flowing from boundary waters.*! The specific obstructions proposed were: 
a timber boom in two instances, submerged weirs, dams across international 
streams, fishways, and abutments for an international bridge. Six appli- 
cations contemplated diversions, in five instances for electric power, in one for 
domestic and sanitary purposes. Diversions have been authorized from 
Shoal Lake and the Lake of the Woods, the St. Mary’s, St. Lawrence, St. 
Croix, and St. John Rivers. 

In dealing with these cases the Commission has been uniformly successful. 
We have discovered no instances where dissatisfaction has arisen over the 
orders of the Commission, whether on the ground of failure to protect inter- 
ests endangered by the exploitation of waters permitted by the Commission 
or on the ground that the conditions attached were unreasonably onerous 
on the applicants. Nor have its orders ever been appealed from, either by 

47 Rainy River Improvement Co., Apr. 12, 1912. 

48 Canadian Cottons, Ltd., Mar. 22, 1919. 

49 New York and Ontario Power Co., Apr. 19, 1918. 

50 St. Lawrence River Power Co., Aug. 9, 1918. Renewed Dee. 5, 1922. 

51 Rainy River Improvement Co., Apr. 12, 1912; Watrous Island Boom Co., Apr. 6, 1912; 
International Lumber Co., Aug. 28, 1916; St. Clair River Channel, Dec. 29, 1916; New York 
and Ontario Power Co., Apr. 19, 1918; St. Lawrence River Power Co., Aug. 9, 1918; The 
State of Maine, Commissioner of Inland Fisheries, June 19, 1923; New Brunswick Electric 
Power Commission, Feb. 21, 1925; Buffalo and Fort Erie Public Bridge Co., June 13, 1925. 

582 Applications for diversion for power: Michigan Northern Power Co., June 30, 1913; 
Algoma Steel Corporation, Ltd., Jan. 21, 1914; St. Croix Water Power Co., Jan. 29, 1915; 
Sprague’s Falls Mfg. Co., Jan. 29, 1915; Canadian Cottons, Ltd., Mar. 22, 1919. For do- 
mestic and sanitary purposes: Greater Winnipeg Water District, Sept. 8, 1913. 
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private persons or by the high contracting parties themselves. Neither have 
they been disobeyed, although the Commission has no powers of police to 
enforce its orders, nor power to punish for contempt as has a municipal court, 
nor power to appeal to a municipal court to enforce its orders except to sub- 
poena witnesses and documents in the matter of hearing applications. 
(Article VII, para. 8.) Further, although provision is made for an equal 
division of opinion, no instances of this have arisen; indeed, all but one case 
have been decided by unanimous opinion, and in this instance the application 
was dismissed for lack of jurisdiction on a four to two decision." ` 


IÍ. EXECUTIVE DUTIES UNDER ARTICLE VI 


Article VI of the treaty of 1909, which provides for the measurement and 
distribution of the waters of the St. Mary and Milk Rivers, makes provision 
for direct administrative zontrol by the Commission.™ The article provides: 
(1) “That the St. Mary and Milk Rivers and their tributaries (in the State 
of Montana and the Provinces of Alberta and Saskatchewan) are to be 
treated as one stream for the purposes of irrigation and power.” (2) That 
the waters of these two streams should be divided equally between the two 
countries, but that either might have more than half of one stream and logs 
than half of the other “in order to afford a more beneficial use to eac 
while during the irrigaticn season the ‘United States should have a prior latin 
on 500 s.f. of the Milk, and Canada on an equal amount of the St. Mary, or 
in either case on so much as should amount to three-fourths of the natural 
flow. (8) That the “properly constituted reclamation officers of the United 


53 Rainy River Improvement Co., 1913. 

& The dispute over the St. Mary and Milk Rivers was of long standing. These rivers rise 
in Montana and flow northwerd into Canada. The St. Mary isa tributary to the Saskatch-’ 
ewan; the Milk, after flowing for about one hundred miles through Canadian territory, 
returns to the United States and joins the Missouri. The St. Mary is a glacial stream and 
constant in flow; the Milk is seasonal. In Carada the valleys of both streams are irrigable, 
but in the United States onl» the lewer Milk valley after the stream re-enters from Canada 
is suitable. For the land available here the waters of the Milk are entirely inadequate. The 
United States Reclamation Service proposed, therefore, to tap the St. Mary above the inter- 
national boundary, to turn tne water into the channel of the Milk, and to convey it through 
Canadian territcry to the lover Milk valley. This scheme obviously required an agreement 
with Canada. Failing this the Reclamation Service proposed to dig a canal wholly through 
American territory to convey the water of the St. Mary to land less suitable but nearer at 
hand. Either scheme threatened vested Canadian interests which depended on a regular 
supply from the St. Mary. After long negotiation between the officers of both governments, 
an agreement wesreached and embodied in the Boundary Waters Treaty of 1909. Thisagree- 
ment allowed the United Szates to carry out the former scheme while protecting Canadian 
interests by international control of the distribution of the waters of both streams as in- 
dicated in the text. H. of C. (Canada) Debates, 1910-1911, pp. 9101-23; U. S. Geological 
Survey, Water Supply and hrigation Papers, 1905-6, No. 172, pp. 54-55; U. S. Reclamation 
Service, Annual Reports, 1903-4, pp. 79-82; 1907, pp. 114-119; Dept, Interior (Canada), 
Report on Irrigation, 1913, p. 10. 
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States and the properly constituted irrigation officers of His Majesty 
(Canada)’’ should measure and apportion the waters under the direction of 
the International Joint Commission. 

These provisions indicate that the power of the Commission under this 
article is administrative, rather than judicial Its sole duty is to direct 
“the properly constituted reclamation officers of the United States and the 
properly constituted irrigation officers of His Majesty (Canada).” Yet, like 
any administrative body, it has to determine the meaning and scope of its 
mandate. Unfortunately, this is ambiguous. Canada contended that the 
phrase, “the St. Mary and the Milk Rivers and their tributaries (in the State 
of Montana and the Provinces of Alberta and Saskatchewan),’”’ meant all 
tributaries in the provinces and state mentioned. The United States held 
that it meant only those crossing the international boundary’ The Com- 
mission held several public hearings on the question, but eventually 
abandoned the arguments of the lawyers and visited the scene of the opera- 
tions in question, conferring there informally with the farmers and other 
interested parties.*® Finally, in 1921 an order was issued disposing of the 
controversy on an equitable basis, by including only the eastern or Saskatch- 
ewan tributaries which flow into Montana, and recommending a compre- 
hensive joint irrigation scheme which should be constructed partly in the 
United States and partly in Canada. The recommendations have so far not 
been acted upon. Nor can the order be held res adjudicata and binding on 
both countries, since it is merely an interpretation of an administrative 
mandate, not a decision in a case. However, since the persons and interests 
concerned seem satisfied, neither country has taken upon itself to challenge 
the order. 

The position of the Commission in the administration of the project is 
briefly as follows. I+ lays down for the guidance of the reclamation officers 
of the United States and the irrigation officers of Canada assigned to the 
project, precise rules as to the establishment of gauging stations, and as to 
proportions of water to be delivered to each party during particular seasons. 
Reports must be rendered to the Commission as to the measurements of all 
gauging stations. Any disagreement in respect to duties laid by the Com- 
mission upon the officers concerned is to be reported by the officers to the 
Commission. Although no express provision is made, it would clearly follow 
that the Commission has final authority to dispose of such disputes, since 
the officers are required by the treaty to act under the Commission’s direc- 
tion. Finally, the Commission retains full power to vary, modify, or with- 
draw its order on its own motion.®? 


55 See discussion by Senator Turner, Re-argument, St. Mary-Milk Rivers, 1920, pp. 42-5. 
56 MacInnes, Re-argument, St. Mary-Milk Rivers, 1920, pp. 83-136. 

51 Turner, ibid., pp. 42-83. 

58 Burpee, L. J., Kiwanis Magazine, Sept. 1925, p. 353. 

89 Order, St. Mary-Milk Rivers, Oct. 4, 1921. 
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ILI. POWERS OF INVESTIGATION AND RECOMMENDATION 
Article IX states: 


The High Contracting Parties further agree that any other questions 
or matters of difference arising between them involving the rights, obli- 
gations or interests of either in relation to the other or to the inhabitants 
of the other, along the common frontier between the United States and 
the Dominion of Canada, shall be referred from time to time to the Inter- 
national Joint Commission for examination and report whenever either 
the Government of the United States or the Government of the Domin- 
ion of Canada shall request that such questions or matters be so referred. 


Under this article each state binds itself to codperate with the other in 
requesting an investigation whenever the other requests it. Unlike Article 
VIII, which allows an application from either government to go directly to 
the Commission which then notifies the other government, Article IX would 
only permit of a reference for an investigation by mutual action of the two 
governments. Thus, while each government is under obligation to coéperate 
with the other on its request, there is no provision for the Commission taking 
jurisdiction on the motion of one government alone. The reason is obviously 
to prevent either government from using the Commission as a means of pry- 
ing into the domestic concerns of the other. 

It must be noted further that the obligation to codperate in referring an 
investigation is incurred only with respect to internaticnal, and not domestic 
matters. It applies only to “questions or matters of difference arising be- 
tween them involving the rights, obligations or interests of either in relation 
to the other or to the inhabitants of the other.” In addition, even such 
matters must be “along the common frontier.” Since a reference can arise 
only by mutual action, it remains with the two governments to determine 
beforehand, with respect to any investigation requested by one of them, 
whether the subject matter is included under Article IX. Thus, unlike the 
procedure under Article VITI, the question of jurisdiction is determined by 
the two governments, and not by the Commission. 

In making investigations the Commission is authorized not only to 
examine into and report “upon the facts and circumstances” of any matter 
referred to it, but also to make “‘such conclusions and recommendations 
as may be appropriate, subject, however, to any restrictions or exceptions 
which may be imposed with respect thereto by the terms of thereference.” 
This authority gives to the Commission a position of influence in the forma- 
tion of public policy by both countries which the mere power to collect data 
could never do. To avoid misunderstanding, however, the treaty empha- 
sizes that the recommendations shall not be construed as decisions or arbitral 
awards, either on the facts-or the law. (Art. IX, paras. 2 and 3.) 

As is the case with decisions under Article VIII, reports of investigations 
may be unanimous, by majority, or there may be an equal division. Both 
governments receive a joint report when the Commission is unanimous, and 
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majority and minority reports when there is a disagreement. Separate 
reports are made by each national section to the respective governments 
when there is an equal division of the Commission along national lines. 
(Art. IX, paras. 4 and 5.) In each of the four investigations which the Com- 
mission has already undertaken, the reports have been unanimous.®® 

In referring to the subject matter of investigations, Article IX states that 
the questions or matters of difference may involve “rights,” “obligations,” or 
“interests.” Undoubtedly by “rights” and “obligations” are meant legal 
rights and obligations, expressed by treaty or international law. ‘“‘Inter- 
ests,” on the other hand, may not be legally secured; the term apparently 
would cover both claims, which one state may have upon the other as a mat- 
ter of equity, and the mutual] advantages accruing to both parties from the 
promotion of joint economic developments along the international boundary. 

The Commission has so far completed four investigations. ‘These were: 

(a) The Livingstone Channel Investigation, 1918. This was conducted 
primarily at the instance of the United States Government in order to ascer- 
tain what effect the excavations and dredging, incident to improving the 
Livingstone Channel in the Detroit River, would have on the level and flow 
of waters on the Canadian side of the river. The Commission made recom- 
mendations for compensatory works." The entire report of the Commission 
was adopted and followed by the United States.” 

(b) The Pollution of Boundary Waters Investigation. This arose directly 
out of the treaty of 1909, Article IV of which states: “It is further agreed 
that the waters herein defined as boundary waters and waters flowing across 
the boundary shall not be polluted on either side to the injury of health or 
property on the other.” The actual pollution of waters, and the manner and 
extent of such pollution, were questions of fact which it was necessary to 
answer before the high contracting parties could fulfil their obligations to 
each other. The Commission, under its power of investigation conferred by 
Article IX, provided an admirable means for answering these questions. 
The problem of discovering the facts, together with the duty of recommend- 
ing the means to be adopted to prevent future pollution of the specified 
waters, was, therefore, turned over to the Commission. 

The task was probably one of the most extensive sanitary investigations 
ever attempted. A small corps of sanitary engineers and public health offi- 


60 With the exception that the American members filed a reservation in the Final Report, 
Lake of the Woods Reference. See Final Report, pp. 73, 76-109. 

ü Presumably, since the level and flow of waters on one side of the line were to be in- 
fluenced by obstructions on the opposite side, the matter ought to have been submitted 
under Article VIII. (Cf. Articles III, IV and VIII.) Had Canada insisted, this might have 
taken place. Before conducting similar improvements in the St. Clair River Channel, four 
years later, the United States did submit the program to the Commission operating under 
Article VIII. However, in this case, the procedure furnished by Article IX was satisfactory 
to both governments. . 

® Report Livingstone Channel Reference, Apr. 8, 1913. 
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cials worked on the problem from 1913 until 1918, and covered boundary 
waters and waters flowing across the boundary from the Lake of the Woods 
watershed to the St. John River on the Maine-New Brunswick border. It 
was discovered that neither party was guilty of polluting the waters involved 
to the detriment of the other. On the other hand, serious conditions of 
pollution were discovered in certain areas along the Great Lakes, notably in 
the Detroit and the Niagara Rivers, where sewage from Detroit and Buffalo 
was making boundary water unfit for human consumption. Consequently, 
the Commission recommended that it be given authority to regulate and 
prohibit the pollution. This recommendation was not, however, acted upon. 
In 1919 the two governments requested the Commissicn to draft rules and 
regulations with reference to pollution. These rules, which were embodied 
in a draft treaty, have not so far been adopted.® On the other hand, several 
towns and cities on both sides of the border have adopted the recommenda- 
tions of the Commission on their own motion, with the result that sanitary 
conditions along the Great Lakes are today greatly improved." 

(c) In the Lake of the Woods Reference, which was made to the Commis- 
sion in 1912, the primary object was to determine scientifically the probable ` 
fixed -level of the lake which would prove most beneficial to all interests 
directly or indirectly concerned. The interests most vitally affected were 
those of riparian landholders, of navigation, and of electric power. The 
investigation extended over a period of five years. The recommendations 
included a fixed level of the lake, a joint board under the surveillance of the 
Commission to maintain the fixed level by regulating the discharge from the 
lake, compensation to property owners whose interests were adversely af- 

- fected by the fixing of the level, and the prohibition of diversions from any- 
where in the watershed to any other watershed without the authority of the 
Commission. These recommendations were subsequently embodied in the 
Treaty of 1925 to regulate the level of the Lake of the Woods. 

(d) The St. Lawrence Waterway Investigation from 1920 to 1922 was also 
a problem in engineering and economic development. Here the Commission 
was to determine what further improvements, either in the St. Lawrence 
River channel itself, or in canals alongside, were necessary for a waterway 
navigable for vessels of ocean draft between Montreal and Lake Ontario. 
Further, it was to advise as to the feasibility of linking up hydro-electric 
power developments with the navigation enterprise, to present a detailed 
program for executing the administrative features of any proposal it rec- 
ommended, and finally, to render an estimate of both the capital and operat- 


& Address, L. J. Burpee, Victorian Club, Boston, Feb. 17, 1919; p. 12. Final Report, 
Pollution of Boundary Waters Reference, Aug. 12, 1918. Draft treaty submitted by the 
Commission, Oct. 6, 1920. 

“L. J. Burpee, Kiwanis Magazine, Sept. 1925, p. 352. 

6 Report on the Lake of the Woods Reference, June 12, 1917, pp. 39-40. 

s: Text in Supplement to this Journat, Vol. 19, pp. 122-38. 
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ing costs of the scheme submitted and the basis for apportioning each of them 
between the two states. The Commission submitted an elaborate report of 
some eight or ten-volumes, including detailed plans.” In view of the magni- 
tude of the problem and the interests affected, the report recommended that 
the engineering features especially be investigated further by a larger inter- 
national board of engineers. This recommendation was acted upon and the’ 
larger board has submitted its report. The project is still under considera- 
tion, but whatever the final outcome, the report of the Commission will be an 
important step in reaching a decision. 

The first two investigations—that on the St. Clair Channel and that on the 
Pollution of Boundary Waters—sought to discover mutual rights and obliga- 
tions of the high contracting parties. In neither case did an actual “ differ- 
ence” between the parties exist at the time. The second two—that on the 
Lake of the Woods Watershed and that on the-St. Lawrence River Develop- 
ment—were concerned with the joint development and control of certain 
boundary waters for the mutual benefit of both parties. The potentialities 
of the Commission in another respect must not, however, be overlooked. 
All the problems investigated so far have been “questions” rather than 
“matters of difference.” The treaty contemplates the use of investigations 
for the solution of both. There would appear, therefore, to be nothing to 
prevent the Commission from acting as a commission of inquiry should a 
real “difference” arise between the two governments as to their rights or 
obligations in respect to matters along the boundary. In short, the Com- 
mission could be utilized as an agency to bring about peace by conciliation, 
as well as a means of promoting joint economic interests. That it has not 
so far been called to such a task is evidence, not that the Commission is un- 
suitable, but that its handling of the questions so far submitted to it, and 
that the cordial relations which have existed between the two countries since 
the Commission was created, have prevented “matters of difference” from 
arising. 


IV. ARBITRAL JURISDICTION UNDER ARTICLE X 


_ By virtue of Article X the Commission is also a permanent court of arbi- 
tration between the two countries. The article states: 

Any questions or matters of difference arising between the High Con- 
tracting Parties involving the rights, obligations, or interests of the 
United States or of the Dominion of Canada, either in relation to each 
other or to their respective inhabitants, may be referred for decision to 
the International Joint Commission by the consent of the two Parties. 


This article may be open to two interpretations. In the first place, it may be 
limited by the preamble, which expressly states that the purpose of the treaty 


67 Commission’s Report, Senate Doc. No. 114, 67th Cong., 2nd Sess.; Engineers’ Report, 
Sen. Doc. No. 179, 67th Cong., 2nd Sess. Of this, the final conclusions of the Commission 
and of the engineers who worked under its direction have been published. 
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is to settle questions then pending or which might thereafter arise ‘‘along the 
common frontier.” If the preamble governs Article X, it would then be 
limited to “frontier” questions. As such, its purpose would be largely to 
supplement Articles VIII and IX, either in order to constitute a ‘“‘last-resort’”’ 
method when the Commission would be evenly divided over an application 
under Article VIII, or to settle questions which had already been investigated 
under Article IX, or probably to decide any controversy arising along the 
frontier which had escaped settlement under either of those articles. 

On the other hand, if Article X be construed at its face value, there would 
appear to be no limit as to the geographical location of differences which 
might be submitted. This view is further supported if we compare Article 
X. with Article IX, which relates to investigations. The phraseology as to 
the kinds of questions is identical with the striking exception that Article IX 
includes the qualifying phrase, “along the common frontier between the 
United States and the Dominion of Canada.” This difference is surely not 
without meaning. Since Article X contains no such exception, nor indeed 
any express exceptions, it would appear that the framers contemplated the 
submission of ‘any question or matter of difference” whatsoever.®® 

Under Article VIII resort to the Commission is obligatory, but under 
Article X it is entirely optional, and can only occur when the two govern- 
ments agree beforehand to submit a case.”? Further, unlike Article IX, 
there is no obligation incurred by either to agree to a submission of a case at 
the request of the other. Article X, again, contemplates the submission of 
disputes after they arise. Article VIII, on the other hand, is intended to 
anticipate and hence prevent disputes. Article X, in short, empowers the 
Commission with arbitral authority, while Article VIII provides only for 
regulatory, or administrative authority. 

As to the procedure used under Article X, it is, of course, necessary that 
the terms of the reference must be agreed upon by both parties as in ordinary 
cases of arbitration. The terms of reference might include specific or general 
directions as to the procedure to be adopted in the case. The rules of proce- 
dure adopted by the Commission declare, however, that wherever possible 
the rules which govern its deliberations under Article VIII shall be followed. 
Decision. is to be by the majority. The treaty contemplates, however, the 


68 To settle all questions which are now pending between the United States and the 
Dominion. of Canada involving the rights, obligations, or interests of either in relation to the 
other or to the inhabitants of the other, along their common frontier, and to make provision 
for the adjustment and settlement of all such questions as may hereafter arise.” 

6° This is the view of L. J. Burpee, Canadian Secretary, The Dalhousie Review, Vol. 3 
(1923-4), p. 174; of Hon. James Tawney, Minn. State Bar Association, Aug. 8, 1917. It 
is supported also by editorial comment, this Joornan (1912), pp. 192-3, and the Round 
Table, Vol. V (1915), p. 855. 

70 “It being understood that on the part of the United States any such action will be by 
and with the advice and consent of the Senate, and on the part oF His Majesty’s Government, 
with the consent of the Governor-General in Council.” (Art. X, para. 1.) 
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possibility of an even division. It is provided that in the event of such a 
contingency or other difficulty preventing settlement, a joint report is to be 
submitted to both governments, or separate reports showing the different 
conclusions, by each national group to both governments. The two parties 
are then legally required to refer the matters upon which the Commission 
failed to reach a decision to an umpire, selected in accordance with Article 
XLV of the Hague Convention of 1907 for the Pacific Settlement of Inter- 
national Disputes.” The umpire has power to render a final decision. 
Article X has never been put to use, and hence is untested in the fires of 
practical experience. This is no doubt due in part to the efficiency of the 
Commission when acting under its other powers, and in part to the absence 
since the treaty was negotiated of questions of dispute other than those ca- 
pable of settlement under Articles VIIL and IX.” Other questions may, 
however, arise, and the Commission may not always be successful when act- 
ing under its other powers. For such occasions Article X is a potential 
“‘safety-valve.” It may, however, be open to the theoretical criticism that 
it is likely to prove unworkable, because of the possibility of an equally 
divided opinion. Often disputes are submitted to arbitration only after it 
has proved impossible to settle them by diplomacy, and when national 
feelings have been roused on both sides. How, then, is an arbitral court 
likely to function, when each of the interested parties is equally represented, 
and when there are present no nationals of third states who might assist in 
reconciling the opposing views, or who, possessing the balance of power, 
might force a decision? For such criticism, the history of the Commission 
furnishes no evidence; indeed, such evidence as exists is directly to the con- 
trary. In the fifteen cases under Article VIII the Commission has never 
divided along national lines, and only once has it been divided at all. Fur- 
ther, there is no doubt that a body composed of permanent, or at least long- 
term, appointees, such as is the Commission, develops an official tradition 
which is of itself an antidote to the virus of nationalism among its members, 
an antidote which scarcely exists in an ad hoc body. If the Commission 
should ever be called to function under Article X, it is believed that its mem- 


a Article XLV, Chapter II, The Hague Convention for the Pacific Settlement of Interna- 
tional Disputes, Oct. 18, 1907. 

Para. 4: “ .. . the choice of the umpire is entrusted to a third Power, selected by the 
parties by common accord. 

Para. 5: “If an agreement is not arrived at on this subject each party selects a different 
Power, and the choice of the umpire is made in concert by the Powers thus 
selected. 

Para.6: “If, within two months’ time, these two Powers cannot come to an agreement, 
each of them presents two candidates taken from the list of members selected 
by the parties and not nationals of either of them. Drawing lots determines 
which of the candidates thus presented shall be umpire.” 

7 Many minor questions between Canada and the United States have, of course, been 

settled by the British American Claims Commission. V. Nielsen’s Reports, 1927. 
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bers could be relied upon to act as judges rather than as advocates, just as 
they have acted in all other instances, 


ORGANIZATION AND PROCEDURE 


The Commission consists of six members, three appointed by each party. 
(Art. VII.) Each national division chooses its own chairman, who in addi- 
tion to performing the duties in his own state required to be performed by the 
chairman, acts as chairman at any meetings conducted on his own side of the 
boundary. (Rules of Procedure, 3.) Each national division appoints its. 
own secretary, who is custodian of all records of the Commission for his own 
delegation, joint secretary with the secretary of the other division at all 
meetings of the Commission, and in charge of all correspondence and clerical 
work of the Commission as regards his respective state. (Treaty, Art. XII; 
Rules, 5.) The Commission, may, moreover, employ engineers and clerical 
assistants as it deems advisable, the expenses arising therefrom to be paid 
in equal shares by the two governments. The salaries and personal expenses. 
of Commissioners and secretaries are borne by their respective governments. 
(Treaty, Art. XII.) 

Two regular sessions of the Commission are held annually on the first 
Tuesday in April in Washington, on the first Tuesday in October in Ottawa. 
Special meetings may be called at any time and at any place in either 
country as agreed upon by the two chairmen. (Rules,2.) In addition, the 
Commission is “subject at all times to special call or direction by the two. 
Governments.” (Treaty, Art. XII.) 

The Commission was empowered by the treaty to draw up its own rules 
of procedure. For its guidance in this respect, it was expressly authorized 
to administer oaths to witnesses, to compel the attendance of witnesses and 
presentation of documents, and to make examination “in person and 
through agents or employees as may be deemed advisable.” The only 
restrictions as to formulation of rules of procedure are, apparently, that they 
must be “in accordance with justice and equity,” and must allow “all 
parties interested . . . convenient opportunity to be heard.” (Treaty, 
Art. XII, para. 3.) Within these wide limits, the following procedure has 
been developed. 

Under the Rules drawn up by the Commission in 1912, the Commission’s. 
powers to pass upon “‘uses, diversions or obstructions” of waters under its 
jurisdiction can only be called into play by the high contracting parties 
themselves. If either government contemplates a “use, obstruction or 
diversion,” it must first make application to the Commission. (Rules, 6 
(a).) If the applicant is a private person, corporation, or subsidiary division 
of government, the application must first have been submitted to the govern- 
ment within whose jurisdiction the proposed exploitation lies. The govern- 
ment concerned thereupon passes upon such application, and if it approves, 
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submits it to the Commission.” The Commission then proceeds to deal 
with it as if it were an application from one of the high contracting parties 
themselves. (Rules, 6 (b).) In both cases applications must include all 
necessary information, both as to facts upon which the application is based, 
and as to the nature of the order of approval desired. If the application is 
from a private source, all plans must be first approved by the government 
in whose jurisdiction the proposed works lie. (Rules, 8.) 

On receipt of the application, the secretary of the Commission in the 
country other than that which makes the application or has authorized it, 
must notify his government and forward to it a copy of the application. 
(Rules, 9.) The secretaries are required to provide for publication of the 
application for three successive weeks in the Canada Gazette, and in two 
weekly newspapers, one on each side of the line, in the locality where the work 
is proposed, together with an invitation to interested parties to state their 
cases, (Rules, 9.) Within sixty days, or within such longer time as the 
Commission may determine, the government other than the one making or 
authorizing the application, and any private person with the consent of 
either government, may file with the Commission a statement in response. 
(Rules, 10.) Within thirty days following, the applicant or his government 
or both, may make statements in reply. (Rules, 11.) If the Commission 
so determine, supplemental applications and statements may be also called 
for, preliminary hearings may be arranged, or the Commission may com- 
municate directly with and require answers from the parties. (Rules, 12, 14, 
15.) Any private person may, with the consent of his government, enter at 
any stage into the proceedings as a party to the case. (Rules, 13.) 

Final hearings may be held not less than sixty days after the time fixed for 
filing the statement in reply. (Rules, 20.) This provision has, however, 
been waived on several occasions when the Commission was satisfied that no 
interests would be prejudiced by a speedy hearing. Such hearings are 
public, and any person interested has a right to be heard by counsel. (Rules, 
20.) The Commission, however, retains the right to decide “how many 
counsel are to be heard and what interests may be united for the purpose of 
the hearing,” the length of the hearing, and the methods of presenting evi- 
dence. (Rules, 20.) Hearings, whether preliminary or final, are held 
wherever the Commission determines, and ordinarily near the location of the 
proposed work. In this way, private persons interested are enabled to state 
their case with a minimum of expense and inconvenience. During the final 
hearing, indeed, formalities are largely dispensed with. 

As regards the submission of evidence, the rules are sufficiently broad and 
elastic to admit of getting at the facts without cumbersome technical proce- 
dure. The documents submitted by either party are apparently good evi- 


13 In Canada applications come through either the Department of Public Works or the 
Department of the Interior; in the United States, through the Secretary of War and the 
Secretary of State. 
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dence, whether sworn to or not. Either party may, however, demand for 
inspection copies of ‘‘any document, map, plan, or profile,” and failure to 
submit: such documents for inspection prevents their consideration as. evi- 
dence. unless the Commission is satisfied that the failure was due to “‘suffi- 
cient cause.” (Rules, 16.) Unlike ordinary international tribunals, the 
Commission may subpoena, through the courts of either country, the attend- 
ance of witnesses and documents.“ Further, it may itself authorize 
“examiners” in either country to obtain depositions under oath, and since 
it may employ engineers or clerical assistants, it could obviously use them 
for collecting expert testimony. (Rules, 19.) Finally, it may itself examine 
witnesses on oath, either through counsel or directly. 7 

At any time during the course of proceedings, the Commission may vary 
the.procedure and take such action as “it deems expedient and necessary to 
meet the ends of justice and to effectually carry out the true intent and 
meaning of the Treaty.” (Rules, 27.) 

Although hearings may be conducted by a majority of the Commission, 
opinions and orders may be rendered only when all are present. (Rules, 22.) 
Opinions may be by majority, in which case majority and minority opinions 
must be rendered to both governments. In the case of an even division, 
“separate Reports shall be made: by the Commissioners on each side to their 
own. Government.” The two governments are, however, under obligation 
to endeavor to adjust the difficulty directly, and if they succeed, to inform 
the Commission, which shall “take such further proceedings as may be 
necessary to carry out such an agreement.” (Treaty, Art. VIII.) For- 
tunately, no instances of an equal division of the Commission have yet oc- 
curred, since all opinions but one have been unanimous. 

Finally, it must be noted, that while the rules enumerated above were 
provided primarily for procedure under Article VIII, it is provided that they 
shall as far as possible be applied under Article IX, which deals with investi- 
gation, and Article X, which provides for optional arbitration. (Rules, 28.) 


THE COMMISSIONERS 


Canadian Commissioners are appointed on “pleasure” by the King on the 
nomination of the Governor in Council, in effect, the Dominion Government. 
The Canadian section has always included experienced lawyers and one 
experienced engineer. Of six appointees, two have resigned, one to enter 
the Dominion Cabinet, the other on an elevation to the Bench of the Supreme 
Court of Canada. Two of the original appointees still remain in office. In 


™ Rules, 17,18. Treaty, Art. XII. Applications may be made to the Superior Court ofa 
Province in Canada, or to a Circuit Court of the United States. Rules of Procedure (1912), 
pp. 22, 23. Sundry Civil Appropriations Act, Mar. 4, 1911, Public, No. 525. Revised 
Statutes (Canada), 1-2 George V, cap. 28. 

% Treaty, Art. XII. For comparison with rules of evidence and attendance of witnesses 
in arbitral tribunals in general, see Ralston, Arbitral Lawand Procedure (1926), Ch. VI, VII. 
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no case has a Canadian commissioner been removed from office or compelled 
to resign. 

American Commissioners are appointed by the President without con- 
firmation of the Senate. Within a period of fifteen years thirteen appoint- 
ments have been made; four appointees have died in office; six resignations 
account for the others.”* Private sources of information arouse suspicion 
that some at least of these resignations have been the result not of personal 
choice but of political pressure for reasons of party convenience. But what- 
ever the causes, such frequent changes in personnel seriously jeopardize 
continuity of action, a fundamental necessity whether of administrative or 
of judicial procedure. 

Further the ease with which commissioners appointed by either party may 
be removed from office might conceivably constitute a threat at the Com- 
~ mission’s independence. Fortunately no instances of using the appointing 
and removal power as a means of influencing the Commission’s decisions 
are known, but the danger is evident. Both the United States and Canada 
take precautions that the judges of their municipal courts shall be independ- 
ent of the executive and of any arm of government. One important means 
to this end is permanent tenure, or at least a definite term of office. The 
judges of the Permanent Court of International Justice are similarly ren- 
dered independent by being elected for a definite term of office. It would 
surely seem advisable that the Commissioners should be similarly independ- 
ent, since they are to all intents and purposes judges on an international 
court and not diplomatic agents.” . 


SUMMARY AND CONCLUSION 


The achievements of the Commission are proof of its value. Under 
Article VIII it has handled fifteen applications for the “use,” “obstruction” 
or “diversion” of waters under its jurisdiction. Under the old régime of 
diplomacy many of these ‘‘cases” could only have been settled, if at all, after 
long and cumbersome diplomatic procedure. Several might easily have 
been a cause of serious friction between the two countries, The thirteen 
applications granted have been disposed of by the Commission without inter- 
national friction or suspicion and within an average of seven and a half 
months each. Under Article IX, moreover, the Commission has established 
its usefulness as an investigating body through the four investigations it has 
successfully completed. While it has never functioned under Article X as 


%6 This includes Senator Gardner, who was appointed twice and twice resigned. 

7 Apparently when the Commission was first set up there was some confusion of thought 
as to the status of the commissioners, and this may account for the failure to give them 
permanency of tenure. When appointing the Canadian section, the Canadian Government 
expressed in Parliament the opinion that Canadian Commissioners should be familiar with 
the Administration’s point of view. See Sessional Papers, Canada, 1912, No. 119; H. of C. 
(Canada) Debates, March 30, 1912. 
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an arbitral tribunal, it is at least potentially more useful than the shadowy 
tribunals created by the usual arbitral agreements, because it is already a 
“going concern” with traditions established through its other activities. 
Under Article VI the Commission has established a system of administration 
under its direction which bids fair to be a final settlement of the long- 
standing controversy over the St. Mary and Milk Rivers and their tributaries. 

A further test of a political institution is its growth or lack of growth in 
power and activity. The development of appellate jurisdiction through the 
system of board control and the reservations regularly attached to orders 
under Article VIII, that the case may be reopened at the request of any 
interest or person adversely affected, have added greatly to the Commis- 
sion’s potential activities. Further, its jurisdiction, both original and appel- 
late, has been expressly extended by the high contracting parties themselves 
in the Lake of the Woods Treaty of 1925. These facts are sound evidence of 
its usefulness. 

Wherein, then, lies its success? It would appear to be due to the following 
reasons: In the first place, to the permanent character of the Commission. 
As a permanent body meeting regularly and frequently it has been able to 
develop a technique in procedure and an esprit de corps among its members 
which are scarcely possible in ad hoc tribunals. Secondly, to the official 
independence of the Commissioners. To all intents and purposes they are 
judges of an international court, not governmental officers or diplomatic 
representatives. Indeed the sole connection they have with their respective 
states is in the matter of appointments and the payment of salaries. For de- 
cisions or conclusions in matters before them they are, like judges in a 
municipal court, responsible to none but their own consciences. Thirdly, 
to the simplicity and directness of procedure. Unlike the procedure in 
ordinary international tribunals, on the one hand, the Commission may — 
subpoena witnesses and documents; on the other, any private person or 
interest affected in a case has the right to appear and be heard by counsel. 


UNANIMOUS CONSENT IN INTERNATIONAL ORGANIZATION 


By Norman L. Hitt 
Associate Professor of Political Science, University of Nebraska 


The decisions of international bodies may be based either on the rigid 
principle of unanimity or on the more convenient doctrine that the majority 
shall govern. In a world where national sovereignty is so widely stressed, 
the former method has a natural appeal. The rule of unanimity has, in fact, 
been treated by many persons as an inevitable corollary of the theory of 
sovereignty, which, as it is generally understood, would subject no state to 
any limitation against its will. Such an idea was very probably in the mind 
of former Secretary of State Hughes when he stated in the opening address of 
the Conference on Central American Affairs in December, 1922, “ Unan- 
imity is a part of the consequence of the status of states in international law.” 
Writers on international law have often so defined sovereignty and independ- 
ence that the requirement of unanimity for any concerted action of a group 
of nations would follow. Lawrence, for instance, defines independence as 
‘the right of a state to manage all its affairs, whether external or internal, with- 
out interference from other states, so long as it respects the corresponding 
right possessed by each full-sovereign member of the family of nations—this 
right of independent action is the natural result of sovereignty; it is, in fact, 
sovereignty looked at from the point of view of other nations.’’! 

While it is entirely natural and even logical to assert a connection between 
sovereignty as a theoretical concept and the rule of unanimity, it is quite 
another thing to claim that the relationship consistently exists in practice. 
The absolute freedom of states to determine their lines of conduct is fre- 
quently abridged, as ordinary treaties and international law bear witness.” 
The new state that is admitted to the family of nations will have applied to it 
the rules of customary. international law which have been formulated without 
its consent and to which it may hold an active objection. While the process 
of recognition may indicate a willingness on the part of an aspiring territory 

Si accept the existing rules of international law as an alternative to isolation, 
Nit cannot obliterate the fact that there has been a submission to the majority. 
“dmilarly, the state that submits to arbitration for the settlement of a dispute 
its itself under an obligation to accept a majority award in spite of a dis- 


1 Lawrence, T. J., International Law (1911), p. 111. See also Bluntschli, J. K. (1868), 
p. 506; Wheaton, H. (1866), p. 32. 
2 See “Limitations on Sovereignty in International Relations,” by J. W. Garner, American 
Science Review, Vol. 19, No. 1. 
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senting vote of its own representative on the tribunal.? It is apparent that- 
sovereign states frequently accept courses of procedure with which. they 
steadfastly disagree. 

In many instances, to be sure, prior consent is given in modern interna- 
‘tional organizations to the finality of whatever action may be taken, but 
‘serious doubt arises as to whether this device is in behalf of state sovereignty 
so much as of mere convenience. The observer is led to wonder why, if prior’ 
consent is sufficient protection to sovereignty in connection with the sub- 
mission of disputes to a board of arbitration that uses majority vote, it is not 
an adequate safeguard to justify the use of the same procedure in an inter- 
national conference. Evidently it is not the preservation of sovereignty that. 
-Is sought so much as the maintenance of as wide a control over a situation 
as the circumstances permit. Throughout the whole field of international 
organization it appears that methods of voting bear a closer relation to prac- 
tical matters of control and management than to any dictating theory. 

Considering, in the first place, the methods of international conferences, we: 
find that final decisions have customarily been based upon the common con- 
sent of all participating states. Prince Bismarck stated at the Congress of 
Berlin in 1878 that it is “incontestable that the minority in the Congress. 
shall not be bound to acquiesce in the vote of the majority.” The president 
of the Second Hague Conference remarked that, “The first principle of every 
conference is that of unanimity.” The conventions of nearly every nine- 
teenth-century international conference that has included representatives 
from a considerable number of states have been dependent upon the signature 
of all diplomats present. There were rare exceptions, as, for instance, the 
refusal of the delegates of Saxony and Great Britain to sign the convention 
drafted by the Geneva Conference of 1864.5 International gatherings since 
the World War have tended in the main to do homage to the earlier practice. 
The Washington Conference on the Limitation of Armament obtained unan- 
imous consent for all of the treaties drafted and with but one exception for 
the resolutions which it drew up.°® 

In spite of the generally accepted rule of common consent, international 
conferences have been inclined occasionally to allow mejority rule on matters. 


3 See La Ninfa, 75 Fed. Rep. 513 (1896), in which the Behring Sea arbitration award 
was held to be binding upon the United States, against whom it had been made. i 

4See Satow, Diplomatic Practice, Vol. II, pp. 101-106, 111-112, 114-116, 117-118, 
123-124, 132-134, 136-138, 138-147, for use of rule of unanimity on following conferences: 
conference on Belgian affairs (1830-31); conference for pacification of Syria (1860-61);. 
conference for redemption of Scheldt dues (1863); conference on affairs of Denmark (1864); 
conference relative to use of explosive bullets in war (1868); conference of Brussels on rules. 
of warfare (1874); conference on navigation of Danube (1883); conference respecting affairs. 
of Africa (1884); and other similar conferences. 

5 Ibid., Vol. II, p. 118. 

6 Conference on Limitation of Armament—Government Printing Office (1922), pp. 278- 
395. The resolution relative to the Chinese Eastern Railway did not have China’s consent. 
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of minor importance. The Second Hague Conference of 1907 agreed that a 
majority vote would entitle a proposal to be recorded as part of the proceed- 
ings.” This arrangement could in no wise affect the final work of the organ- 
ization and it had the limited merit of permitting states to make their posi- 
tions clear before the eyes of the world. Other matters of procedure have 
also been exempted by diplomatic gatherings from the regular requirement. 
The Geneva Conference of 1868 ruled that a mere majority vote would en- 
title a measure to be brought up for discussion, though unanimity would be 
required for final adoption. Still another method of deviating from the 
usual practice has been to allow the plenipotentiaries of conferences to sign 
with reservations the Final Acts, which are mere summaries of the proceed- 
ings and are not conventional agreements requiring ratification. The Swiss. 
Delegation at the Second Hague Conference made a reservation at the time 
of the signature relative to Voeu No. 1, which the Federal Couneil of Switzer- 
land would not accept.? On account of the nature of the contents of the 
Final Act, this practice could scarcely be objectionable from any point of 
view. 

The results of the rule of unanimity in international conferences have not 
been reassuring. It has proved to be highly dilatory in some cases, and 
intolerably obstructive in others. Sir Edward Fry, a British delegate at the 
Second Hague Conference, commented very unfavorably upon the practice 
regarding it as a handicap to effective action, and he suggested that the next 
conference at The Hague rid itself of the encumbrance." At the first Hague 
gathering in 1899 the Roumanian vote alone defeated the original draft of 
the convention for a Commission of Inquiry.“ In other instances where con- 
ferences have subscribed to the rule of unanimity in principle its application 
has been distorted by a weighing of the votes of dissenting nations, and where 
feasible, agreeing upon a.course of action in spite of a small amount of oppo- 
sition, leaving the obstructing states to decide for themselves whether they 
will fall in line or discontinue their participation. The Peace Conference at 
Paris adopted the Treaty of Peace without the signature of the Chinese 
delegation, choosing to ignore their objection.” The Washington Limitation 
of Armament Conference adopted a resolution relative to the Chinese East- 
ern Railway in opposition to the Chinese vote. 

It is comparatively easy to discover the abuses and difficulties that go with 


N the requirement of general consent at international conferences, but it is not 


W 
4 


? Satow, op. cit., Vol. II, p. 157. 8 Ibid., p. 126, 

3 Scott, J. B., The Hague Conventions and Declarations of 1899 and 1907, pp. 39-40. 
Published by Carnegie Endowment for International Peace. 

10 Woolf, L. S., International Government, p. 58. 

it Hull, W. I., The Two Hague Conferences (1908), pp. 280-285. 

12 Temperley, H., History of the Peace Conference at Paris (1920), issued under auspices 
of The Institute of International Affairs. See Vol. I, p. 390, footnotes. China later 
arranged to sign the treaty. 
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so simple to devise an alternative. An agreement adopted by the rule of the 
majority in opposition not only to the will of individual delegates but also to 
their instructions would stand small chance of a general ratification later by 
the governments represented. Consequently, if a proposal be of such a 
nature that to be effective it must be adhered to universally, the rule of 
unanimity at an international conference provides a short-cut means for 
disposing of it, saving the time which would otherwise be consumed by 
national governments in considering ratification. On the other hand, inter- 
national organization has not arrived at the stage where participating states 
will send representatives to conferences without instructions and with the 
understanding that majority decisions binding upon the governments con- 
cerned may be imposed. The majority principle might be utilized to ad- 
vantage in connection with proposals whose effectiveness would not be 
vitiated by a lack of general application, but unfortunately most of the 
projects submitted at conferences are not considered to be of that type. The ` 
element of competition will not often permit a state to be exempt from the 
jurisdiction of a rule or from participation in a common action without prob- 
able objection from the remainder of the group. The treaties framed by 
the Washington Conference of 1921-22 were considered to be so dependent 
upon a general acceptance that it was provided that they should not go into 
effect until the date of deposit of all ratifications. Usually the agreements 
that are least apt to have unanimous consent because of their highly con- 
troversial character are the ones which will be withheld from application 
unless all participating states become signatories and ratifiers. 

In public international unions the states of the world have been somewhat 
less hesitant to forsake the rule of unanimity than in international confer- 
ences. .The numerous instances of the employment of the idea of majority 
control may be explained by the nature of the functions of public interna- 
tional unions. Aside from their regular conferences, they deal for the most 
part with administrative questions, and only to a minor degree with the 
formation of policy. Usually the large questions of policy are taken care of 
in the conventions or constitutions of the respective unions, as established. 
by the conference, and the chief duty of the other machinery is to apply their 
provisions. Such work may entail a choice of methods and a consequent: 
need of balloting and making decisions. In some instances the subject mat- 
ter is of a comparatively exigent character, though non-political, so that 
prompt and effective action becomes the alternative to complete failure. 
Where such is the case the requirement of unanimity would be an intolerable 
impediment. In other circumstances the affairs under regulation do not 
affect vital interests and the application of majority decisions to objecting 
states could not constitute a serious infringement upon their supposed 
autonomy. : 

The general congress or conference of public international unions operates 
usually on the basis of unanimity, even when other organs of control use the 


q 
è See Reinsch, P. S., Public International Unions (1911), p. 152. 
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majority rule. The apparent reason is that the conference is made up of 
diplomats, and is at once the constituent assembly and the legislature for the 
whole organization. It is very much the same as any other international 
conference in composition and functions and therefore quite similar in 
methods. Questions of policy are frequently involved in such organiza- 
tions, and here, as elsewhere, states are slow to bow as minorities to the will 
of the greatest number. There have been a few notable exceptions to 
absolute unanimity among the representative bodies of public international 
unions. Where a quorum is sufficient to conduct the business of the organ- 
ization and states that have no representatives present are presumed to be 
equally bound by actions taken in their absence there may occur a form of 
majority control, less significant, to be sure, than is to be found in other 
connections. In the general assembly of the International Institute of Agri- 
culture it is provided that two-thirds of the total membership constitutes a 
quorum." There are several possible results that may follow from this 
practice. On the one hand, it may happen that absence from a meeting 
which one is entitled to attend is meant to be the equivalent -of consent to 
whatever actions are taken, and that the requirement of unanimous consent 
is not thereby forsaken. The possibility of such an intention is increased by 
the fact that an agenda of the business to be taken up is generally in the 
possession of member states, and they are therefore able to know in advance 
whether the subjects to be discussed are ones on which they care to register 
a vote. There are other circumstances, however, where the quorum provi- 
sion may involve a definite application of majority action. Where there are 
justifiable reasons for absence, such as remoteness or expense, a non-par- 
ticipating state is expected to submit- to actions taken by those who were 
present. States which are members of the International Labor Organization 
have failed occasionally to send representatives for reasons of that sort. Such 
instances are evidence of a definite breach of the rule of unanimity in the. 
interest of convenience. A more obvious application of the majority 
principle may be seen in the conferences of several public international 
unions, where matters of comparative insignificance are managed by the will 
of the greatest number. The Universal Postal Union, for example, allows 
either a two-thirds or simple majority vote on minor questions.” 

The commissions and bureaus of international administrative agencies 
have made use of the majority principle more frequently. In some cases 
they have had rather thoroughgoing powers of control, at least over local 
affairs. Most noted among the group was probably the Sugar Commission, 
which has now become defunct. That body was able to decide by major- 
ity vote such questions as the determination of the existence of bounties and 
the levy of a surcharge against a contracting state. 


H Tbid:, pp. 152-153. 5 16 See Reinsch, op. cit., p. 26. 
_ 3 Ibid., p. 50. 
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International commissions in charge of rivers have frequently been free 
from requirements of universal consent. The Rhine River Commission, 
created over a hundred years ago, allows majority vote, but with the 
unusual provision that the votes are not binding until approved by the gov- 
ernments themselves.” The Danube Commission may act on certain 
issues by majority vote, such as the modification of tolls, but general 
consent is necessary on questions of principle.1* International Sanitary 
Bureaus and the Governing Body of the Universal Postal Union commonly 
permit the will of the greatest number to prevail. In some administrative 
bureaus the rule of unanimity is open to the possibility of violation on ac- 
count of the use of quorums to transact business. For instance, the Gov- 
erning Body of the Pan-American Union, which is composed of the diplo- 
matic representatives of member states at Washington, is empowered to act 
with a quorum of five present.!° 

It is appropriate to comment at this point upon the extent to which states 
have allowed themselves to be imposed upon by majority groups in publie 
international unions. If unanimous consent.in every action of a discretion- 
ary nature be inseparably connected with the doctrine of state sovereignty, 
then it must be candidly admitted that the latter has been infringed upon. 
Prior consent on the part of member states may have been given at the time 
of admission into the organization, but it hardly precludes the fact that in 
‘specific instances nations have been unwilling minorities. England in the 
International Sugar Commission was obliged against her will for several 
years to impose compensatory duties against sugar coming from countries 
granting sugar bounties.2° Rumania has been opposed on occasions tothe 
actions of the Danube River Commission.” 

International arbitral and judicial machinery have been still more prone 
to practice the rule of majority control than the preceding forms of inter- 
national organization. Article 30 of the Hague Convention establishing 
the International Commission of Inquiry provides that “all questions are 
‘decided by a majority of the members of the commission.” A similar provi- 
sion is to be found in Article 78 relative to the activities of the Permanent 
Court of Arbitration at The Hague, and in conformity with it the awards of 
the tribunal have in practice been founded upon majority action.” In fact, 
on account of the nature of the personnel of such bodies unanimity in the 
settlement of a case would be highly improbable. Each party to the dispute 
has representatives present, who are often inclined to favor their own 
states, and consequently a divided kallot is well nigh inevitable, with the 
neutral members of the organization casting the deciding votes. 


17 Sayre, F. B., Experiments in International Administration (1919), pp. 155-158. 

18 Ibid. 19 Reinsch, op. cit., p. 117. 

20 Sayre, F. B., op. cit., p. 127. 21 Ibid., p. 45. 

22 Provision is also made for dissenting opinions, in accordance with which the losing side 
is privileged to make public its findings. 
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For its most important work the Permanent Court of International Justice 
also acts on the majority principle. Decisions of cases and advisory opinions 
are on such a basis, with the provision that in the event of an equality of votes 
the president or his deputy shall have a casting vote.” If there is a lack of 
unanimity, dissenting judges are entitled to deliver a separate opinion. By 
allowing a quorum of nine to constitute the court when eleven judges are not 
available, the statute further permits decisions without common consent.¥4 
The choice of the officers of the court and of assessors for the Labor Chamber 
is also by the majority rule.” Where unanimity is required it is only to in- 
sure the independence of individual judges as, for instance, the rule that no 
one of them may be dismissed except by common agreement of the others. 

In practice it has happened that the Permanent Court of International 
Justice has rendered a large number of unanimous decisions and advisory 
opinions. Of the first three advisory opinions given on questions relating to 
the International Labor Organization only one was the product of a major- 
ity”? The German Settlers’ case and the dispute regarding the French 
nationalization decrees in Tunis and Morocco, both advisory opinions, were 
also unanimously handled by the court, among others of a similar nature.?8 
On the other hand, the S.S. Wimbledon judgment of 1923 was a nine to three 
‘decision, and in the Mavrommatis Concessions case of the following year the 
court decided favorably on the subject of its jurisdiction by the narrow mar- 
gin of one vote.2® Whether unanimous or majority decisions have been 
made seems to have depended merely on the merits of the case. 

It might seem at first thought that the reason that nations display a will- 
ingness to permit majority awards by the Permanent Court of International 
Justice is the essentially neutral and unrepresentative character of its judges, 
who by the statute are to be “elected regardless of their nationality from 
persons of high moral character.’’*° It would appear to follow that decisions 
are rendered by disinterested individuals, and not by a majority group of 
states. Judges are detached and independent agents chosen by the League, 
according to the theory of the tribunal, not diplomats sent by member states. 
Such an explanation is open to several objections. In the first place, the 
majority principle was applied in arbitral bodies before the Permanent 
Court of International Justice was created and the board of arbitration was, 
for the most part, composed of agents with at least a semi-diplomatic 
character. Furthermore, the judges of the World Court are not entirely 
divested of a representative character. They may be unconnected with 
states of their respective allegiance in determining their course of action, but 
still be representative of the large body of court members considered as a 


23 See Statute of Court, Arts. 55 and 57, 2 Ibid., Art. 25. 

% Rules of the Court, Arts. 7, 9, 17. z Statute of the Court, Art. 18. 
27 Bustamante, A. S., The World Court (1925), pp. 267-272. 

.28 Tbid,, pp. 273-275. 279-282, 29 Tbid., pp. 295-299. 


30 Statute of the Court, Art. 2. 
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group. Consequently a decision of the court, whether it be made by a 
majority or unanimously, may after all be considered as an attempt of the 
entire membership to force its will upon any state that has been on the un- 
sortunate side of a dispute. 

It is probable that the optional nature of the jurisdiction of international 
arbitral or judicial tribunals is a partial explanation for use of majority deci- 
sions by those bodies. By reserving the right of refusing to submit a dispute 
to an international body for settlement, states may maintain a degree of con- 
trol which is deemed to be sufficient. In other words, there may be involved 
a rather definite application of the doctrihe of prior consent, not as a theo- 
retical reconciliation of the majority vote with state sovereignty, to be sure, 
but simply as a practical explanation of the willingness of states to relinquish 
control of affairs of importance at one point so long as they may keep it at 
another. 

The consideration of convenience appears to be the main inducement to . 
states in allowing majority decisions in arbitral and judicial bodies with less 
hesitancy than in the other branches of international organization. If una- 
nimity were demanded in tribunals chosen to settle disputes through the 
application of law, there would be a good many cases of deadlock, quite 
similar to those produced in international conferences but with more disas- 
trous results. Presumably a dispute is of such a nature that it should be 
dealt with quickly and effectively, whereas the subject matter of a conference 
can more readily suffer delay. 

The machinery of the League of Nations is further illustrative of the some- 
what opportunist attitude of international organizations to use whatever 
basis of consent may be best suited to the occasion without too much quib- 
bling over theoretical questions. Article 26, as amended, allows changes. 
in the Covenant when voted on favorably by three-fourths of the represent- 
atives in the Assembly, and ratified by those states of the League that. 
compose the Council plus a majority of those who make up the Assembly.*! 
Any nation which prefers not to be bound by such an amendment may, 
within a period of one year, notify the Secretary General of the League, 
in which case it shall c2ase to be a member. The process rather obviously 
permits an action to be binding upon minority groups who choose to remain 
members rather than to maintain their own freedom of action on the question. 
involved and be forced to withdraw. 

The two most important organs of the League of Nations, the Council and 
the Assembly, are permitted to make use of various methods of voting. 
Article V of the Covenant provides: 

Except where otherwise expressly provided in this covenant, or by the 
terms of the present treaty, decisions of any meeting of the Assembly or 


of the Council shall require the agreement of all the members of the: 
League represented at the meeting. 


31 The League of Nations, World Peace Foundation, Vol. VIII, Nos., 8-9, p. 596. 
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All matters of procedure at meetings of the Assembly or of the Council, 
including the appointment of committees to investigate particular 
matters, shall be regulated by the Assembly or by the Council andmay 
be decided by a majority of the members represented at the meeting. 


By the rules of the Council actions may be taken when a quorum consisting 
of a majority of the members is present. This is‘a concession to practical 
necessity which no smooth-running organization can failto make. On mat- 
ters of importance the unanimous consent of those who are present is gen- 
erally required, while unimportant decisions are taken on a majority basis. 
The Assembly in' seven classes of questions and the Council in thirteen may 
be governed by the votes of the greatest number. 

Where unanimity among those present is required of the organs of the 
League, it may prove on some occasions to be so obstructive as to prevent 
action. That fact has been brought out during the attempts of the Assembly 
to make interpretations of articles of the Covenant through the medium of 
resolutions, an undertaking which requires the unanimous consent of those 
members who are in attendance. In 1923 at the Fourth Assembly meeting 
there was-proposed by the First Juridical Committee an interpretative reso- 
lution of Article X, in accordance with which it would be for the “ constitu- 
tional authorities of each member to decide in reference to the obligation of 
preserving the independence and the integrity of the territory of the members, - 
in what degree the member is bound to assure the execution of this obligation 
by employment of its military forces.’ Persia was the only state present 
that voted in the negative. Twenty-nine voted affirmatively and ' several 
did not vote at all. The resolution was considered, therefore, to have failed 
of passage. - The vote of Brazil at the meeting of the Council in March, 1926, 
on the issue of admitting Germany to the League, was sufficient to make 
action at that time impossible.® . 

The methods of voting used by the organs of the League seem, when 
viewed at large, to be in harmony with no particular principle but rather to 
be based upon practical considerations of utility and control. Those func- 
tions of the League which are of a comparatively important and far-reaching 


32 Rules of the Council, Art. 6. 3 
33 See Buell, R. L., International Relations (1925), p. 668. The Assembly acts on major- 
ity principle in the, following instances: (1) Election of non-permanent members of Council, 
(2) Election of new members of League, (8) Election of Judge of World Court, (4) Approval 
lof additional Council members, (5) Choice of Secretary-General, (6) Report on interna- 
‘ional disputes, (7) Questions of procedure. The Council allows majority rule in following 
.ustances: (1) questions of procedure, (2) settlement of disputes, (8) questions relative to the 
Saar, (4) military control of defeated Powers, (5) Albania’s independence, (6) the Aaland Is- 
land convention, (7) protriots regarding economic reconstruction in Austria and Hungary, 
e Memel, (9) Greek Refugee Settlement Commission, (10) the Oriental railway, (11) Ger- ' 
Aany’s obligations toward allied states, (12) changes of provisions in minority treaties, (18) 
revision of Arms Traffic Convention. 
* Records of the Fourth Assembly, Plenary Meetings, p. 86. 
% The League of Nations News, Vol. ITI, No. 52, p. 3. 


328 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


nature, such as the settlement of disputes, have been zealously safeguarded 
in their exercise by a requirement of unanimity on the part of all represen- 
tatives who are present. Matters of less significance, such as methods of 
procedure, the choice of presiding officers, and the election of new members 
of the League, may be treated on the basis of some form of majority rule, 
either by allowing a vote of more than one-half of the total to be decisive or 
by demanding a two-thirds acquiescence. 

The International Labor Organization also makes use of diverse methods 
of voting. Amendment of the labor provisions of the treaty is possible with- 
out unanimity. In the conference of the organization the presumption is 
in favor of decisions by simple majority “except as otherwise provided.” 37 
Among those exceptions is the very important one that two-thirds of the 
votes cast by the delegates present is necessary for the adoption of a recom- 
mendation or a draft convention.’ This widespread use of majority voting 
in one form or another in the most important work of the Labor Conference 
appears at first to be rather startling, but is entirely comprehensible when 
one takes into account the position of the delegates. They are not consid- 
ered to be plenipotentiaries authorized to sign for their governments.” The 
government delegates ordinarily act under instructions, to be sure, but even 
their votes for or against a convention in the conference do not bind their 
governments in any sense whatever. Regardless of how its representatives 
have voted, every state is free to determine the final action. The only obliga- 
tion assumed by member states is to submit within a limited time the meas- 
ures passed by the conference to the authority competent to adopt them and 
put them into force. Consequently the whole situation is quite different 
from the ordinary international conference where actions of diplomatic 
representatives are considered to have created a more or less definite duty of 
states to ratify what has been signed. 

It could scarcely be held that the emphasis of current methods of voting 
in international organizations on mere convenience is reprehensible. If una- 
nimity were a necessary corollary of state sovereignty, it would be futile to 
expect any very rapid progress in the use of the majority rule; but if the whole 
question be one of policy there may be some reason to hope that the more 
lenient method will gain wider recognition. The future of international 
organization is dependent in part upon an extension of the powers of control 


38 The Treaty of Peace, Art. 422. See International Conciliation, No. 142. The article 
reads, ‘‘ Amendments to this part of the present treaty which arz adopted by a majority of 
two-thirds of the votes cast by the delegations present shall take effect when ratified by the 
states whose representatives compose the Council of the League of Nations and by three- 
fourths of the members.” 

37 Treaty of Peace, Art. 403. 

38 Ibid., Art. 405. See also Art. 407, which permits a group of less than two-thirds to 
coéperate among themselves for the adoption of a convention. 

39 The Attempt to Establish the Hight-Hour Day by International Legislation,” by H. 
Feis, Political Science Quarterly, Vol. XXXTX, Nos. 3-4, p. 376. 
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of existing agencies over the situations that come within their jurisdiction. 
The use of the majority principle is one obvious method for the realization of 
such an aim, and its acceptance in practice is the more probable if it is not 
tied up with an obstructive theory. 


THE, DEVELOPMENT OF INTERNATIONAL LAW 
SINCE THE WAR* 


By MANLEY ©. HUDSON 
Bemis Professor of International Law, Harvard Law School 


We are now approaching the end of zhe first decade following the World 
War. Perhaps we are sufficiently removed from the heat and passion of that 
struggle to attempt to gauge the progress which the world has made in the 
development of international law since it was ended. Ten years is a brief 
period in any field of history; but before this decade was begun, most of us 
felt that it was going to see great things accomplished toward broadening and 
strengthening and exterding the law by which the relations of states are 
governed. The war brought a challenge to our international legal order 
which could hardly have failed to create for our generation an opportunity to 
leave an impression on international law, such as has been left by no other 
generation in the three hundred years since the time of Grotius. As the 
decade is ending, and as our generation begins to find its energies so absorbed 
in other tasks, an appraisal of the progress we have achieved may enable us to 
judge the use we have made of our opportunity and the extent to which it 
still exists. 


EXPECTATIONS OF A DECADE AGO 


Among the thirty peoples who were engaged in the World War, it became 
a popular impression that the commercement of the war and the manner of 
conducting it had brought about a complete collapse of international law. 
Before 1914 there had been some disposition to believe that a general war 
would result in a vindication of international law. Writing in 1889, the author 
of a leading English treatise, W. E. Hail, had predicted that “probably in the 
next great war, the questions which have accumulated during the last half- 
century and more, will all be given their answers at once.” He foresaw that 
the war would be “unscrupulously waged,” but also that it would “‘be fol- 
lowed by a reaction toward increased stringency of law”; and he looked 
forward “‘with no misgiving at all as to the character of the rules which will 
be acknowledged ten years after its termination, by comparison with the 
rules which now exist.’”! But there were few people who kept that confi- 
dence once the flood-gates of force had been opened. As each belligerent 
nation sought in vain for a law which would restrain its enemies, as each 
neutral nation sought in vain for a law which would relieve it of the burden- 


* A paper read before the Bar Association of the City of New York, February 16, 1928. 
1 W. E. Hall, International Law (8rd ed.), p. x. 
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some incidents of the struggle, the insufficiency of our pre-war law came to be 
felt in every part of the world. Its principles seemed inadequate, its limita- 
tions ineffective, and its bases insecure. In many quarters, belief in the 
utility of a law of nations was weakened, and faith in the efficacy of any 
effort to increase its authority was lost. Even our legal profession failed to 
withstand the effect of the general scepticism, and we allowed to be revived 
the futile discussions of the Austinian era as to the existence of a law of 
nations which might properly be called law. 

The changes in opinion during the war were nowhere more evident than in 
America. Our national experience carried us through all the stages of 
insistence. After our recovery from the first shock of 1914, we thought of 
the United States as the leader in the effort to maintain the delicate structure 
of the law of neutrality as it had been builded during the nineteenth century. 
In 1915, our Secretary of State informed the British Government that “the 
United States unhesitatingly assumes” the “task of championing the in- 
tegrity of neutral rights which have received the sanction of the civilized 
world, against the lawless conduct of belligerents arising out of the bitterness 
of the great conflict which is now wasting the countries of Europe,” adding 
that ‘it is of the highest importance to neutrals, not only of the present day 
but of the future, that the principles of international right be maintained.’? 
In 1916, President Wilson. spoke of the United States as “a representative of 
the rights of neutrals.the world over,” and Americans became in his thinking 
the “responsible spokesmen of the rights of humanity.”* But when we 
entered the war a year later, our government showed but scant sympathy for 
the effgrts of other Powers to uphold “the integrity of neutral rights.” We 
still professed a concern about the “freedom of the seas,” but we did not 
allow it to interfere with our concern for the freedom of democratic society. 
We transferred our interest from the particular to the general. On April 
27, 1918, the Executive Council of the American Society of International 
Law expressed the popular fear when it issued a warning that “the very 
existence of international law is now at issue,” and that “the only great 
question of international law today is whether that law shall continue to 
exist.” 4 

Yet throughout the dark days of doubt, most peoples kept a measure of 
determination that their sacrifices should in some way contribute to a new 
buttressing of the legal order in international relations. As is always the 
experience in war, objectives changed rapidly. Juridical problems which 
were much discussed at the beginning soon lost the center of the stage of 
interest. When the war had ceased, other problems, political and economic, 
seemed more important. Peoples’ attention had to be given to political 

\map-making, to plans for international organization, and to economic re- 
2 This JOURNAL, Vol. 10, Special Supp., p. 88. 


3 James Brown Scott, President Wilson’s Foreign Policy, pp. 156-7. 
4 This Journat, Vol. 12, p. 338. 
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construction. The temper for dealing with problems which did not press 
for immediate solution was lacking. The rifts which had widened during 
the war had made it more difficult for general legislative coöperation 
to be undertaken. The world was in a worse position for a consideration 
of the more critical problems of international law when the war ended than 
before it began. The regeneration of mankind, of which many people had 
dreamed, was at once interrupted by the effort to return to the status quo 
ante. 

But in spite of these facts, some gains have been made during the past 
decade. Our opportunities have not been wholly neglected, and if our 
expectations have not been fulfilled, some explanation is found in the excited 
judgment which prevailed when they were entertained. To discover where 
the gains are, and what is their significance, let us look first at the law of war 
and neutrality as it exists ten years after the war, examining afterward the 
present state of the law of peace. 


LAW OF NEUTRALITY 


While the United States was neutral, we were sorely tried by interference 
with our commerce both by the British and by the Germans. At one time, it 
might have been difficult for us to say which gave us the greater annoyance. 
The questions which arose with the British Government were hardly less 
serious than those which a century earlier had led us into the War of 1812. 
It was a controversy over the impressment of American seamen which we 
then sought to settle by a resort to arms. Judge John Bassett Moore has 
pointed out that President Madison gave that controversy “the chief place in 
his message of June 1, 1812, recommending war with Great Britain; but in 
the treaty of peace concluded at Ghent on December 24, 1814, it was not 
mentioned.”’> In fact, the impressment was not discontinued until the end 
of the Napoleonic Wars. That experience might have fortified our restraint 
in the World War, and it might have encouraged the belief that a victory in 
war will not vindicate international law. 

Yet in 1917, when for various reasons we decided to cast our lot with the 
Allies, there were many people who assigned as our case against Germany, 
her violation of our rights at sea. During the early months of 1917, our 
claim to freedom for American vessels to sail the seas without interference 
had been the only subject of our controversy with Germany. Addressing 
the Senate on January 22 of that year, President Wilson declared the 
“freedom of the seas” to be a “sine cua non of peace.”® Though he did not 
stress this point in his request for a declaration of war by Congress, the 
declaration itself referred only to the state of war thrust upon the United 
States by Germany.” Some months later, in the second of his Fourteen 

ë John Bassett Moore, Principles of American Diplomacy, p. 114. 


6 James Brown Scott, President Wilson’s Foreign Policy, p. 211. 
740 U. S. Statutes at Large, p. 1. 


THE DEVELOPMENT OF INTERNATIONAL LAW SINCE THE WAR 333 


Points of January 8, 1918, the President demanded “absolute freedom of 
navigation upon the high seas, outside territorial waters, alike in peace and 
in war.’’’ But when the war ended, the Allied and Associated Powers 
entered the peace conference with a reservation of ‘‘complete freedom on this 
subject”; and neither the Treaty of Versailles nor the later Treaty of Berlin 
between the United States and Germany, dealt with it in any way. In other 
words, the history of the War of 1812 repeated itself. 

The main questions of international law which arose while the United 
States was neutral and which in time dragged us into the war against Ger- 
many and Austria-Hungary, were in no way disposed of by our victory. 
In fact, the law either remains exactly what it was, or it has been modified by 
the very practices to which we objected. If the “freedom of the seas” was a 
real issue in 1917, the possibility of the same issue still remains. For since 
that time neither our controversies with Great Britain nor those with Ger- 
many have been in any way settled by agreements with those countries, and 
if another such war were to occur today, the state of our international law 
would be as unsatisfactory as it then was. 

During the past year we have had a reminder of this inconclusive result of 
the war, so far as international law is concerned. On May 19, 1927, the 
United States and Great Britain concluded an arrangement by exchange of 
notes for the disposal of certain pecuniary claims arising out of the war.’ 
It was doubtless at the suggestion of the Government of the United States 
that the arrangement was made to include the following statement: “the 
right of each Government to maintain in the future such position as it may 
deem appropriate with respect to the legality or illegality, under internation- 
al law, of measures such as those giving rise to claims covered” by the ar- 
rangement, “is fully reserved, it being specifically understood that the 
juridical position of neither government is prejudiced by the present agree- 
ment.” This is a clear affirmation that while the United States may again 
contend that international law does not justify an enforced call of American 
vessels at British ports in time of a war in which the United States is neutral, 
Great Britain may again contend that such a course is justified. Not only 
have we reached no agreement in the decade that has passed, but we have 
now made it a matter of formal record that there is no agreement. 

Nor has any attempt been made to reach an agreement with Germany 
concerning the questions of international law which arose in 1917. At the 
Washington Conference in 1922, at which Germany was not represented, 
three rules to govern interference with merchant vessels were drawn up as 
“universal rules,” from which “belligerent submarines are not under any 
circumstances exempt.” These rules were embodied in a treaty, signed on 
February 6, 1922, on behalf of the United States, the British Empire, France, 


8 James Brown Scott, President Wilson’s Foreign Policy, p. 319. 
° U. 8. Treaty Series, No. 756; this JOURNAL, Vol. 21, pp. 542-544. See the excellent 
comment by Edwin M. Borchard, this Journat, Vol. 21, p. 764. 
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Italy and Japan.!° The treaty stated that those Powers declared that the 
rules “‘are to be deemed an established part of international law.” Even if 
all the signatories had ratified the treaty, their ipse dixit could hardly have 
made them so; but the treaty has not been ratified by any of the signatories, 
and it now seems doubtful whether a deposit of the necessary ratifications 
ever will be made. The same treaty was designed to establish a prohibition 
on the use of submarines as commerce destroyers, but no such prohibition is 
in effect today. If Germany should again become a naval power,—and it 
seems doubtful whether her disability under the Treaty of Versailles can 
endure forever,—international law as it stands today would put no restric- 
tion on her use of submarines which did not exist in 1917. 


LAW ON THE CONDUCT OF WAR 


Nor has much substantial progress been made with respect to the inter 
national law governing the conduct of war, in spite of the dissatisfaction w 
the action of belligerents during the past war. The treaty signed at the 
Washington Conference on February 6, 1922, contained a prohibition on 
“the use in war of asphyxiating, poisonous or other gases, and all analogous 
liquids, materials or devices,” to the end “that this prohibition shall be 
universally accepted as a part of international law binding alike the con- 
science and practice of nations.” The fact that the treaty containing this 
prohibition related also to the use of submarines may have retarded its 
ratification. As it had not been brought into force when the Conference for 
the Supervision of the International Trade in Arms and Ammunition and in 
Implements of War met in Geneva in 1925, the representative of the United 
States at that Conference, Mr. Theodore E. Burton, proposed a new protocol 
relating to the subject. This protocol, signed on June 17, 1925," repeats the 
prohibition of the Washington treaty and extends it “to the use of bac- 
teriological methods of warfare.” On August 31, 1927, this protocol had been 
signed by representatives of thirty-eight governments, but only France had 
ratified it.2 Other governments seem to be waiting for action by the United 
States, and our Senate has so far refused to give its advice and consent. 

The present situation is, therefore, that neither the Washington treaty nor 
the Geneva protocol is now in force. Perhaps this is due to a growing con- 
viction that each nation must be free to use in war any means of injuring its 
enemy which its military experts think effective. If so, we should expect 
few departures to be made by a generation which discovers almost yearly 
some new potential agency for waging war. 

Another effort of the Washington Conference to deal with the law affecting 
the conduct of war, was its resolution creating a Commission of Jurists to 
consider and report upon two questions, as follows:¥ 


103 U. S. Treaties and Conventions, p. 3116; Supplement to this Journat, Vol. 16, p. &7. 
11 See League of Nations Document, C. 559, M. 201, 1927, IT. 

12 See League of Nations Document, A. 13 (a), 1927, Annex. 
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(a) Do existing rules of international law adequately cover new 
methods of attack or defense resulting from the introduction or develop- 
ment, since the Hague Conference of 1907, of new agencies of warfare? 

(b) If not so, what changes in the existing rules ought to be adopted 
in consequence thereof as a part of the law of nations? 


This commission met at The Hague in 1922 and 1923. The ‘‘new agency of 
warfare” primarily considered was the airship, but the commission dealt also 
with the use of radiotelegraphy in war. At the end of its thirty sessions, it 
had drawn up two sets of rules, sixty-two rules relating to aerial warfare, and 
twelve rules relating to the control of radio in time of war.“ Its report is in 
many respects a model of the kind of the work which ought to precede inter- 
national legislation. The resolution of the Washington Conference provided 
that the Powers representec on the commission should “confer as to the 
acceptance of the report and the course to be followed to secure the con- 
sideration of its recommendstions by the other civilized Powers”; but five 
years have now passed and no conference has been held nor has any of the 
recommendations been embodied in international legislation. While the 
report may serve as the basis for legislation at some future time, for the 
present this attempt must be pronounced abortive. 


THE PROPOSED ABCLITION OF THE LAW OF NEUTRALITY 


More significant perhaps is the effort of the past decade to achieve a 
fundamental reform in the international law relating to neutrality. What 
we have come to know as the law governing the rights and duties of neutrals 
found no place in the Grotian tradition of the seventeenth century. It was 
developed in the late years of the eighteenth century and during the nine- 
teenth century, largely as a result of the use of naval power by a few nations 
and of the resistance to that use by a few other nations. The direction of the 
development was left to depend on chance circumstances and was largely 
controlled by the nations which had large armaments on the seas. Much of 
the law as we knew it in 1914 had been written by British prize courts in the 
interests of British commerce end British naval supremacy. Yet during the 
war it was assumed to have a sort of sanctity which rendered opprobrious any 
challenge of its validity, and President Wilson testified our loyalty to its 
rules as ‘‘sacred and indisputable.” 18 

While the United States was neutral, many people in this country came to 
think that the interests of modern world society demanded a curb on war- 

14 For the general report of the Commission of Jurists, see Naval War College, Internation- 
al Law Documents, 1924, p. 96; and Supplement to this Journan, Vol. 17, p. 242. Fora 
valuable comment on the report, see cames W. Garner, “Proposed Rules for the Regulation 
of Aerial Warfare,” this JOURNAL, Vcl. 18, p. 56. 

15 “While the Government of the United States proposed the conclusion of conventions for 
the adoption of the rules prepared by zhe Commission of Jurists, I understand that only one 
government has favorably responded.” Charles E. Hughes, in Proceedings of the American 
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making which this nineteenth-century law of neutrality not only did not 
furnish but actually negatived. If the action of a nation in going to war 
could be determined to be anti-social and in opposition to the interests of this 
world society, then duties should not be imposed on neutrals which would 
leave the prosecution of such an anti-social war free and unfettered. This 
feeling became so strong in the United States that President Wilson did not 
hesitate to commit himself to the thought that neutrality was a thing of the 
past: “No nation can any longer remain neutral as against any willful dis- 
turbance of the peace of the world.” In his address recommending to 
Congress the declaration of war against Germany, he was not confining 
himself to the existing situation when he said: “Neutrality is no longer 
feasible or desirable where the peace of the world is involved and the freedom 
of its people, and the menace to that peace and freedom lies in the existence 
of autocratic governments backed by organized force which is controlled 
wholly by their will, not by the will of their people. We have seen the last of 
neutrality in such circumstances.”!’ The clearest evidences exist that 
America’s experience had convinced a large part of our public that our world 
society could not continue the ninetzenth-century situation, in which a 
nation might find itself subjected at any time to a dislocation of its position in 
the world as a result of interference by states which, for any reasons or for no 
reasons which would appeal to others, might take up the attitude of bellig- 
erents. 

An effort was made to move toward the abolition of the law of neutrality 
when the League of Nations Covenani was framed in 1919. The measures 
prescribed in Article 16, to be taken by each member of the League against a 
covenant-breaking state, cannot be fitted into the fabric of the nineteenth- 
century law. But the realization of a reform so far-reaching demands the - 
coöperation of all states which are in a position to assert effectively the 
principles upon which that law is based. Eight years after the inauguration 
of the League of Nations, such coöperation has not yet been achieved. Two. 
great Powers, the United States of America and the Union of Socialist Soviet 
Republics, by holding aloof, have kept alive for themselves the possibility of 
remaining neutral and of insisting on the old law of neutrality even in a war 
begun by a covenant-breaking state and condemned by the organized opinion 
of fifty-five peoples. Article 16 of the Covenant has therefore failed to 
accomplish the change in international law for which it was designed. The 
old law of neutrality still stands as a barrier to more effective organization to 
maintain the world’s peace, and it now conditions the success of the steps 
which many peoples seem ready to take to protect our world society against 
aggression. 

This became abundantly clear in the discussions of the Geneva protocol of 
1924. That was an attempt to fill the gaps in the Covenant, and to abolish 
the law of neutrality more completely. It was sought to define more clearly 

17 James Brown Scott, President Wilson's Foreign Policy, p. 281. 
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the attitude to be taken by the organized community of nations toward a 
nation which might proceed to make war in disregard of the established 
processes for maintaining peace. But the British Government held up that 
effort, and British thought was in some degree influenced by the possibilities 
of a conflict with America.1® If the United States should insist on main- 
taining the safeguards of a neutral’s position under the nineteenth-century 
law of neutrality, Great Britain could not join with other nations against an 
aggressor without running the risk of possible American opposition. The 
same difficulties are being encountered in connection with other efforts to 
define and ban aggression, as we have recently seen in connection with 
Secretary Kellogg’s proposal of a multipartite treaty for the renunciation of 
war. With part of the world seeking to retain the old legal distinctions 
between the status of a neutral and the status of a belligerent, it has proved 
all but impossible for the rest of the world to define satisfactorily the police 
action which might be undertaken to preserve the world’s peace against 
pronounced aggression. He would be a bold person today who would repeat 
President Wilson’s prophecy that the day of neutrals is past. 

The same competition of ideas seems also to stand in the way of progress 
toward the clarification of the law of the sea in time of war. So long as the 
prevailing opinion in certain countries is seeking to establish a method of 
determining the fact of aggression and to create a consequent duty on all 
states to refrain from action which would have the effect of assisting its 
prosecution, and the prevailing opinion in other countries is seeking to 
maintain the freedom of each state to claim the benefits of the nineteenth- 
century law of neutrality in a war in which it is not a belligerent, it is obvious 
that little progress can be made toward a restatement of the law governing 
maritime warfare. While such divergent approaches are being made, the 
experience of the World War cannot afford us much basis for new legislation, 
such as that which was attempted in the Declaration of London in 1909. 
There has been but one effort in that direction since the war. The Inter- 
national Commission of Jurists, which was reconstituted by the Fifth Inter- 
national Conference of American States in 1923, and which met at Rio de 
Janeiro in 1927, prepared a project on the law of maritime neutrality.’ 
This project was under consideration at the Sixth International Conference 
of American States in session at Havana; but as few of the states there rep- 
resented have large maritime interests and as important maritime states in 
other parts of the world are not represented, it seems improbable that the 
project can be embodied in a treaty which would be accepted by many of the 
American states. Nor can we expect much result from discussions looking 
toward particular reforms in sea law in time of war. The recent proposal in 


18 See, for instance, The Round Table, Vol. XV, p. 58; P. J. Noel Baker, The Geneva 
Protocol, pp. 164 ff. 

19 The projects were published by the Pan American Union, in 1927, They are included 
in the Special Supplement to this JOURNAL, January, 1928. 
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England that the Declaration of Paris of 1856 should be denounced?! has had 
some repercussion in the United States;#! but there are no indications that an 
international consideration of such questions would now be fruitful. When 
the Advisory Committee of Jurists, meeting at The Hague in 1920, recom- 
mended a conference on international law to formulate and approve “‘the 
modifications and additions rendered necessary or advisable by the war,” it 
took scant account of the actualities of our post-war situation. 


CONCLUSIONS AS TO THE LAW OF WAR 
On the whole, therefere, I think we can arrive at the following conclusions: 


(1) While some of the practices of neutrals and belligerents during the 
World War may have established precedents for the future, the war 
itself contributed little or nothing to the solution of juridical problems, 
nor to the establishment of new principles in the law relating to war and 
neutrality. 

(2) No progress has been made since the war toward restating, 
clarifying, or improving our international law concerning the conduct of 
war. 

(3) The present divergence of opinion as to the future of the law of 
neutrality renders it difficult to foresee any fruitful attempts either to 
clear up the uncertainties which prevailed during the war, or to settle 
any of the controversies which arose, or to enact satisfactory legislation 
for the future. 


If these conclusions are sound, I think we may say that Hall’s prophecy of 
1889 has not been fulfilled, and that most of our own naticnal expectations as 
to the future of international law, entertained while the war was in progress, 
have been disappointed. In short, it seems that victory in war cannot be 
relied upon to bring an improvement of the law relating to war. 


PROGRESS OF THE LAW OF PEACE 


Let us now inquire as to the progress made since 1918 in the development 
of the law which governs international relations in time of peace. The story 
here may be more encouraging and the outlook more promising. If our 
expectations for the development of this part of international law were not so 
insistent a decade ago, many of us did look forward to the establishment of 
a new political order which would furnish the background for the growth of a 
new legal order as well. The war had brought an appreciation of the inter- 
dependence of peoples, which some of us were confident would continue and 
would enable progress to be made toward meeting more amply the needs of 
our international community. At the high tide of war-enthusiasm in the 


20 See The New York Times, November 11, 1927, p. 1. 

2t See The New Republiz, December 14, 1927, p. 86. 

22 Records of the First Assembly of the League of Nations, Meetings of Committees, I, 
p. 422. 


THE DEVELOPMENT OF INTERNATIONAL LAW SINCE THE WAR 339 


United States, men were to be found who believed even that mankind was in 
the act of accomplishing its own regeneration, and that as a result a new era. 
was about to dawn in which a spirit of neighborliness was to dominate the 
conduct of international affairs.” If such anticipations were doomed to 
disillusionment in the course of the difficult process of making peace, they 
may, nevertheless, have left some trace in the international régime of this 
post-war period. 


INTERNATIONAL LEGISLATION BEFORE THE WAR 


The outstanding need of international law before the war was the creation 
of methods and agencies for its legislative development. The Grotian 
tradition which had come down from the seventeenth century may have been 
at one time a sound enough basis for a juristic system. But it was moulded 
before any of the great changes in our international society which were made 
in the course of nineteenth century. Between 1825 and 1850, the world saw 
revolutionary developments quite as significant as those which our own 
generation has witnessed since 1900. The introduction of machine industry 
and the beginning of steam transportation meant as much in that time, if not 
more, than the development of radiotelegraphy and the universalization of 
motor transport have meant in our own day.* The unfolding of the nine- 
teenth century saw, therefore, the growth of an international community 
very different from that upon which the century had dawned. The relations of 
states were changed, new problems became common, contacts among peoples 
became more intimate. The established legal traditions no longer sufficed. 
The old law did not fit, and new law had to be made. But the machinery for 
making it was not at hand, and the methods had not been proved. World 
society was organized in separate and independent communities, united but 
loosely in what hardly deserved the name of an international community. 

It was soon after the middle of the last century that this situation began to 
be remedied by international codperative effort. The Western nations 
began to send their representatives to conferences to discuss their common 
problems. Previously, multipartite treaties had resulted only from con- 
ferences on acute political problems, held usually at the conclusion of some 
war. But many conferences during the latter half of the nineteenth century 
framed multipartite treaties to deal with the problems of continuing peace. 
In 1862, the Government of the United States suggested that various nations 
should send representatives to a conference to. deal with their common 
problem of postal communications. In 1865, the first multipartite inter- 
national telegraph convention was signed. In 1872, David Dudley Field 
published his prophetic draft of outlines of an International Code, proposing 
the creation of both a series of annual conferences and a “high tribunal of 
arbitration.” In the following year, two private organizations were formed. 


23 See, for example, Elihu Root, Men and Policies, p. 209. 
24 See Manley O. Hudson, Current International Codperation, pp. 1-29 (1927). 
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which have since greatly stimulated governmental effort; the Institut de 
Droit International was founded at Ghent and the International Law As- 
sociation was organized at Brussels. In 1874, various governments joined in 
forming the Universal Postal Union, which in a half-century has become a 
universal league of nations. In 1875, an international union was formed 
which in fifty years has given us a world language of weights and measures. 

In other words, the quarter of a century between 1850 and 1875, saw the 
launching of an attempt to deal with the needs of the new world society by 
means of international conferences engaged in legislative activities, the 
results of which were embodied in multipartite international conventions. 
Such conferences became increasingly frequent before 1914, and their legis- 
lation was embodied in numerous instruments. (See Appendix, Supple- 
ment, p.90.) They effected a big extension of our international legal order, 
and filled some of the gaps in our customary law. Yet down into this 
century their product was all but ignored in the conventional treatises on 
international law.” 

The development of this process of legislation before the war left much to 
be desired. With so little continuity of effort, the development was spas- 
modic. It was frequently difficult to assemble a conference. No agencies 
existed to organize the preparatory work necessary to success when it was 
assembled, nor to effect any oversight of the execution of its decisions after it 
had adjourned. The state which took the initiative of calling a conference 
was not infrequently the object of other states’ suspicions. Many needs did 
not receive attention because of irrelevant political conditions. In some 
fields, such as the law of international rivers, legislation had to be the by- 
product of conferencas assembled for other purposes. International au- 
thority was lacking, and when a conference adjourned its re-convening was 
always a matter of doubt. This is well illustrated in the history of the peace 
conferences at The Hague. The measure of success which was achieved by 
the first conference in 1899 engendered hopes that a second conference might 
be held. In 1904, President Roosevelt took initiative to this end; but the 
second conference did not meet until 1907. The Final Act of the 1907 
Conference contained a recommendation for “‘the assembly of a Third Peace 
Conference” in 1915.27 But before the war in 1914, when the prospect for a 
third conference was very dim, the Government of the United States suggest- 


25 An excellent list of such instruments is to be found in the Catalogue of Treaties, 1814— 
1918, published by the U. S. Department of State in 1919, pp. 703-706. Of the 152 instru- 
ments included in that list, but 15 antedate 1876. See also, F. S. Dunn, “International Legis- 
lation,” 42 Political Scienze Quarterly, p. 571. For a list of permanent international organi- 
zations, see League of Nations Handbook of International Organizations, Geneva, 1926. 
On the place of the new legislation in international law, see Manley O. Hudson, “The Pros- 
pect for International Law in the Twentieth Century,” 10 Cornell Law Quarterly, 419; L. 
Oppenheim, The Future of International Law (1921). 

26 See, for example, Hall, International Law (8th ed. by A. Pearce Higgins, 1924). 

27 James Brown Scott, Hague Conventions and Declarations of 1899 and 1907, p. 29. 
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ed that it be postponed to 1916.28 In other words, the pre-war world lacked 
a habit and tradition of international conference, and this partly explains its 
shortcoming in the systematic development of international law. 


INTERNATIONAL LEGISLATION SINCE THE WAR 


Since 1918, a great gain has been made in this respect. The Peace Con- 
ference at Paris made some notable additions to international law, in legis- 
lative treaties not primarily a part of the peace settlements. But its chief 
contribution was the establishment of the system of conference and co- 
operation which we know as the League of Nations. In eight years, eight 
general international conferences, known as the Assembly of the League of 
Nations, have been held in Geneva, and a smaller conference, known as the 
Council of the League of Nations, has met forty-eight times. Whereas 
before the war it was extremely difficult to assemble a Hague Conference 
once in eight years, the assembling of a more general conference of the 
Powers has now become a fixture for the first Monday in each September; 
and the smaller conference meets regularly during every third month. With 
these two series of conferences firmly established, the world has attained a 
continuity in international affairs, it has developed a systematic approach to 
problems of international legislation, and it has established a permanent 
civil service for effectuating the method of conference. In some measure, 
the needs so sorely felt before the war have been met, and methods and 
agencies are now at hand for dealing with new needs as they arise. The 
result has been that the past eight years have seen a great quickening of the 
legislative process in international affairs. Special conferences have been 
much more frequent, and the number of multipartite treaties has ncreased 
rapidly. No previous period in the world’s history has made such a large 
addition to international law. We seem now to be developing a habit and a 
tradition of conference which will serve the needs of future legislation. 

An enumeration of some of the multipartite conventions or treaties which 
have resulted from international legislation by conferences held under the 
auspices of the League of Nations, will indicate the extent of the post-war 
additions to international law. 

1. International Labor Conventions. Before the war, an international 
conference held at Berne in 1906 had promulgated two international labor 
conventions, one concerning the night work of women and one concerning the 
manufacture of matches with white phosphorus. In 1918, a second con- 
ference at Berne had elaborated a draft convention on the night work of 


23 U. S. Foreign Relations, 1914, p. 10. 

2? The more important were the Convention on Aerial Navigation, October 13, 1919; the 
Convention on Liquor Traffic in Africa, September 10, 1919; the Convention on Traffic in 
Arms and Ammunition, September 10, 1919; and the Convention revising the General Act of 
Berlin, and the General Act and Declaration of Brussels, September 10, 1919. See 3 U. S. 
Treaties and Conventions, p. 3739 ff. 
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children, but it was never signed. In eight years since the war, ten inter- 
national labor conferences have been held, and have promulgated twenty-five 
labor conventions. Some of these conventions have been ratified by as 
many as twenty-one states, others by a smaller number.” On January 1, 
1928, a total of 242 ratifications of the labor conventions had been registered 
with the Secretariat of the League of Nations, and twenty-nine states had 
ratified one or more of them. Many states have adapted their legislation to 
conform to conventions which they have not ratified. In a special sense, 
this annual International Labor Conference has become a world legislature 
for dealing with international labor problems. 

2. Communications and‘ Transit. The Assembly and Council of the 
League of Nations have created a special organization for dealing with 
problems relating to communications and transit. Three general inter- 
national conferences have been held, and have promulgated eight multi- 
partite conventions. On February 1, 1928, the Convention and Statute 
on Freedom of Transit® had been ratified or adhered to by twenty-six states, 
and the Declaration recognizing the right to a flag of a state having no 
seacoast had been ratified by twenty-two states. 

3. Traffic in Women and Children. The suppression of the white slave 
traffic had been the object of legislation before the war, in an agreement of 
1904 and in a convention of 1910. On September 30, 1921, as a result of the 
work of a special diplomatic conference held in Geneva, a new convention 
was signed which by February 1, 1928, had been ratified or adhered to by 
thirty-three states. 

4. Traffic in Obscene Publications. ‘This subject had been regulated before 
the war by an agreement of 1910. In 1923, a conference was held in Geneva 
to revise this legislation and bring it up to date, and it resulted in the pro- 
mulgation of a new coavention® which has been signed by some forts ibnoe 
states, more than a majority of which have ratified it. 

5. Trafic in Opium. The ratification of the International Opium Con- 


30 Twenty of the twenty-five conventions have been brought into force for certa-n states. 
A chart showing the action of the governments with reference to the Labor Conventions is 
published each month, as a supplement to Industrial and Labour Information, published by 
the International Labour Office, Geneva. See also, Morellet, “At What Moment Do The 
International Labour Conventions Become Applicable,” 15 International Labour Review, 
p. 755. 

31 See League of Nations Official Journal, November, 1927, pp. 1501-1545. An annex to 
the annual supplementary report on the work of the Council and Secretariat of the League of 

. Nations indicates the progress of ratifications of these various multipartite treaties. See 
League of-Nations Documents, A. 7(a), 1925, Annex; A. 6{a), 1926, Annex; A. 13‘a), 1927, 
Annex. 

32 For the texts, see 7 League of Nations Treaty Series, p. 12; Supplement to this JOURNAL, 
Vol. 18, p. 118. 

33'7 League of Nations Treaty Series, p. 74; Supplement to this Journat, Vol. 18, p. 167. 

4 9 League of Nations Treaty Series, p. 415; Supplement to this Journat, Vol. 18, p. 130. 

% 27 League of Nations Treaty Series, p. 213; Supplement to this Journat, Vol. 20, p. 178. 
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vention of 1912 had encountered many snags before the war. No inter- 
national agencies then existed to smoothe them out. The convention re- 
ceived eighteen ratifications prior to 1918. Since that time, seventeen 
states have ratified it by virtue of their ratification of the Treaty of Versailles 
or some other of the treaties of peace, and sixteen states have ratified it in 
consequence of the efforts of the organs of the League of Nations. The 
convention was in force on September 1, 1927, for some fifty states. Two 
new treaties on the subject have resulted from efforts made through the 
League of Nations; an agreement of February 11, 1925,%® has been signed by 
seven states, of which six have ratified, and a convention of February 19, 
1925,3”7 has been signed by thirty-four states of which some twenty-five have 
ratified. 

6. Traffic in Arms. The General Act for the Repression of the African 
Slave Trade, signed at the Brussels Conference in 1890, contained various 
provisions concerning the international trade in arms and ammunition. . 
At the Paris Peace Conference an attempt was made to bring these provisions 
up to date, and a separate convention was signed at St. Germain in 1919.38 
It was largely due to the failure of the United States to ratify this convention 
that it never achieved its object. In 1925, after the subject had been much 
discussed at conferences in Geneva, a diplomatic conference was held which 
promulgated a new convention for the supervision of the international trade 
in arms and ammunition and in implements of war.*® This convention has 
been signed by no fewer than thirty-five states, including the United States; 
but only four states have ratified or adhered to it. Without ratification by 
the United States, it seems improbable that the convention will ever be 
widely in force. 

7. Prohibition of Gas Warfare. The protocol for the prohibition of the use 
in war of asphyxiating, poisonous or other gases, and of bacteriological 
methods of warfare, opened at Geneva on June 17, 1925,3 has been signed by 
thirty-eight states including the United States and Turkey; but only France 
and Venezuela has ratifted it and the Union of Socialist Soviet Republics has 
recently adhered to it. 

8. Slavery. The slave trade has been the subject of frequent international 
legislation in times past, the Brussels Act of 1890 being the outstanding 
accomplishment. On September 25, 1926, without a special diplomatic 
conference, the Seventh Assembly of the League of Nations opened to 
signature a new slavery convention’ which has now been signed by not 

36 League of Nations Document, C. 82, M. 41, 1925, XI. 

 Tbid., C. 88, M. 44, 1925, XT. 

38 7 League of Nations Treaty Series, p. 3832; Supplement to this Journat, Vol. 15, p. 297. 

33 League of Nations Document, C. 559, M. 201, 1927, II. For a comment, see Dupriez, 
“ Le controle des Armes et Munitions et des Matériels de Guerre,” 7 Revue de Droit International 
et de Législation Compareée, p. 57. 


40 League of Nations Document C. 586, M. 223, 1926, VI; Supplement to this JOURNAL, 
Vol. 21, p. 171. See an excellent commentary by A. L. Warnshuis, Joseph P. Chamberlain 
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fewer than thirty-six states, and ratified or adhered to by twenty-two staces. 

9. Commercial Arbitration. In 1923, after long considetation by various 
committees, a protocol on arbitration clauses in private contracts was opened 
for signature at Genèva. It has received twenty-eight signatures, and 
fifteen ratifications. A‘supplementary protocol on the same subject was re- 
cently promulgated by the Eighth Assembly of the League of Nations.” 

10. Customs Formalities. In 1923, a diplomatic conference at Geneva 
opened for signature a convention relating to the simplification of custams 
formalities,“ which has now received not fewer than thirty-seven signatures, 
twenty-six ratifications and one adhesion. 

11. International Relief Union. In 1927, a diplomatic conference meeting 
in Geneva adopted a convention and statute for the creation of an Inter- 
national Relief Union. The convention has not yet been closed to signa- 
ture, but in the few months since its promulgation, it has been signed on De- 
half of seventeen countries. 

12. Import and Export Restrictions. A very recent diplomatic confererce 
at Geneva promulgated, on November 8, 1927, a convention for the abolition 
of import and export prohibitions and restrictions,“ which twenty-six staves 
have signed immediately and which remains open for signature until Januery 
1, 1929. 

Here, then, is a record of forty-four multipartite conventions, drawn 
up during the past decade as a result of the use of the new legislative agencies 
provided by the League of Nations. The list does not include various intzr-_ 
national instruments of a special and in some cases administrative charactar; 
it excludes among others the Protocol and Statute of the Permanent Court of 
International Justice, the convention relating to the non-fortification and 
neutralization of the Aaland Islands,” the arrangement with regard to the 
issue of certificates of identity to Russian refugees,‘* the protocol and decia- 
ration relating to the settlement of refugees in Greece,” and the protocols 





and Quincy Wright in International Conciliation, No. 236 (January, 1928). For the reascns 
why the United States failed to ratify the convention of 1919, see this JourNnat, Vol. 20, 
p. 151. 

41 27 League of Nations Treaty Series, p. 157; Supplement to this Journat, Vol. 20, p. 194. 

# League of Nations Official Journal, Spec. Supp. No. 53, p. 16. 

43 30 League of Nations Treaty Series, p. 371. On the measures taken by various govern- 
ments to give effect to the provisions of this convention, see League of Nations Offical 
Journal, 1926, pp. 831-844; 1927, pp. 686-651, 1614-1631; and League of Nations Docu- 
ment, C. 354, M. 127, 1927, IT. 

4 League of Nations Document, C. 364, M. 137, 1927, V. 

45 League of Nations Document, C. 559, M. 201, 1927, II. This convention was signed on, 
behalf of the United States on January 30, 1928. 

48 Publications of the Court, Series D, No. 1; Supplement to this JOURNAL, Vol. 17, pp. 3 
and 57. \ 

479 League of Nations Treaty Series, p. 212. 

48 13 Ibid., p. 238. 

4919 League of Nations Official Journal, p. 1506. 
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ting to the financial restoration of Austria.® It represents an astonish- 
ing advance in the extension of international law. The treaties do not 
constitute legislation in the sense in which that term is used in municipal 
law. They are not binding on states which do not agree to be bound. But 
as acts of deliberate law-making they are in a real sense international legis- 
lation, and their conclusion indicates the process by which the extension of 
' international law in accordance with the needs of our time is being accom- 
plished. A process begun before the war has been thus extensively devel- 
“oped as a result of the firmer establishment of permanent international 
institutions. 
' _ Meanwhile, of course, the legislative process has been continued by agen- 
cies which are not a part of the League of Nations. Pre-war multipartite 
“conventions have found a wider acceptance, and in some instances have been 
revised and brought up to date; while conventions have been entered into 
relating to subjects not previously covered. Outstanding examples are the 
following:*! a new law has been made for the Universal Postal Union in 
seven instruments signed at Madrid in 1920, and amended at Stockholm in 
1924; a convention of 1921 has modified the law of the Union of Weights 
and Measures;®* a new agreement on the protection of industrial property 
was drawn at The Hague in 1925, revising the convention of 1883;* a 
convention of 1920 established an International Institute of Refrigeration; 
a convention of 1924 created an international epizodtic office;* the radio- 
telegraph convention of 1912 has recently been revised in the convention 
signed at Washington on November 25, 1927, by representatives of seventy- 
four separate, though not all independent, governments. 

The process of international legislation has also been continued in the series 
of International Conferences of American States. The first.conference meet- 
ing at Washington in 1889-90, adopted various recommendations but 

` promulgated no treaties or conventions; the second conference at Mexico in 
1901-2, promulgated four treaties and six conventions, none of which re- 
ceived:more than nine ratifications at the hands of the twenty-one republics; 
the third conference at Rio de Janeiro in 1906, promulgated four conven- 
tions, one of which, that creating an international commission of jurists, 
was ratified by fifteen states, two others being ratified by nine states; the 
fourth conference at Buenos Ayres in 1910, also promulgated four conven- 
tions, of which a convention on the protection of trade marks received 
\ 


f ie 12 League of Nations Treaty Series, p. 413. 
51 For lists of recent conventions, see League of Nations Treaty Series, General Index 
a ‘No. 1, p. 530; the British Year Book of International Law, 1925, p. 264; 1926, p. 277; 1927, 
p. 245. 
8 See 45 and 46 League of Netions Treaty Series. See also Sly, “The Genesis of the Uni- 
versal Postal Union,” International Conciliation, No. 233 (October,.1927). 
53 17 League of Nations Treaty Series, p. 46. 
5 La Propriété Industrielle, 1925, p. 221. i . ; 
58 League of Nations Treaty Series, p. 65. 56 57 Ibid., p. 135. 
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fourteen ratifications; the fifth conference meeting at Santiago in 1923, 
promulgated four conventions, of which at least three have come into 
force.*7 It may be observed, however, that not all of these conventions 
resulting from the work of the International Conferences of American States, 
are legislative acts in the sense in which that term is being used here. 

Another fruitful agency whose labors have resulted in international legis- 
lation in recent years is the Comité Maritime International. This is not an 
official body, but its work forms the basis of the deliberations of diplomatic 
conferences held at Brussels from tims to time for the adoption of inter- 
national legislation relating to the maritime law of peace. The sixth of 
these conferences was held in 1926. Their recent labors have produced 
four important conventions, relating to the limitation of shipowners’ liability, 
bills of lading, maritime liens and mortgages, and immunities of state-owned: 
ships. We should mention, also, in this connection the series of confer- 
ences on private international law, of which a fifth conference was held in 
1926,” and a sixth conference met at The Hague last month. 

These various efforts have made the last decade notable in the history of 
international law as a period of unparalleled legislative activity. (See Appen- 
dix, Supplement, p. 101.) No previous decade has seen our law of nations. 
carried into so many new fields, none has known such frequent conferences, 
none has made a larger contribution to the method by which legislative adap- 
tation can be effected. And there is now every indication that this process. 
will continue. No one can predict that it will not be interrupted by war; no 
one ean allow himself to think that a final stage has been reached with 
respect to any topic; no one can foresee that better methods will not be 
evolved. The progress has not been due altogether to the work of lawyers, 
for the legislators have been drawn from many professions. But lawyers 
have borne a large share of the responsibility, and I think the legal profession. 
of our generation can feel that its efforts have not been sterile, and that its 
opportunities have not been wasted. 


DEVELOPMENT OF THE JUDICIAL PROCESS 


Great progress is to be noted also in the judicial development of interna- 
tional law. The post-war settlements called for the creation of numerous 
international tribunals which have functioned during the past decade in such 
a way as to furnish our profession with a large store of new precedents and 


57 See the Report of the Delegates of the United States of America to the Fifth Internation- 
al Conference of American States, Washington, 1924; also the Special Handbook for the 
use of the Delegates at the Sixth Conference, published by the Pan American Union in 1927}. 
and Supplement to this Journan, Vol. 21, pp. 92-113. 

58 See Franck, “A New Law for the Seas,” 42 Law Quarterly Review, pp. 25, 308; G. van 
Slooten, “La Convention de Bruxelles sur le Statut Juridique des Navires d'État,” 7 Revue de: 
Droit International et de Législation Comparé (8d ser.), p. 453. 

59 See Kosters, “La Cinquième Conference de Droit International Privé,” 7 Revue de Droit 
International ei de Législation Comparée (3d ser.), pp. 156, 245. 
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principles. But more striking contributions have been made by the Per- 
manent Court of International Justice. The establishment of that world 
tribunal represented the triumph of a whole generation of effort, and it may 
come in time to be counted the most significant part of our generation’s 
service to international law. In six years, the court has handed down eleven 
judgments, fourteen advisory opinions, and four important orders.® Some 
principles have been developed, chiefly in regard to the interpretation of 
treaties, and others have been applied in such a way as to constitute valuable 
guides for the future. The recent judgment in the Lotus Case makes ‘a 
distinct clarification of the law as to jurisdiction. In spite of the provision in 
Article 59 of its Statute—that “the decision of the Court has no binding force 
except between the parties and in respect of that particular case’’—the 
output of the court to date possesses a large degree of continuity and system, 
and Article 59 cannot be taken to have negatived an application of our 
Anglo-American doctrine of stare decisis. 

But more important than the actual judicial work which the court has been 
called upon to do in six years, is the position which it has attained in the 
world of international affairs, and the progress it has made in developing the 
international judicial process. The frequency of resort to itis clear evidence 
of the confiderice which it has inspired. It is a convincing fact, also, that 
jurisdiction is now conferred on the court by not less than two hundred 
international treaties or other instruments by which states in large number 
have agreed to give it a kind of compulsory jurisdiction. A habit now seems 
to have grown up which leads to a responsible consideration of the possibility 
of using the court whenever international difficulties arise. The confidence 
is due in part to the personal integrity and learning of the judges, in part to 
the common sense upon which their action to date has been based, and in no 
small part to the vision which they have shown in the methods they have 
adopted. The road to judicial participation in international life no longer 
remains unexplored; it is paved with careful rules of procedure and hedged 
with cautiously developed precedents. The record of the court in six years 
not only exceeds what most of us in the profession would have been willing 
to predict a decade ago, but it seems now to warrant a firm belief that new 
foundations have been laid which the future will be unwilling to destroy. 

In view of our Anglo-American legal history, it might have been expected 
that greater reliance would now be placed upon this judicial development of 
international law, with its progressive ‘‘narrowing down from precedent to 
precedent,” than upon any attempt at formulated enactment. Something 
seems to be at work in the spirit of our times, however, which has made many 
people in America unwilling to follow the method by which our own United 
States Supreme Court has wonits dominant position in the law of this country. 

6 See Manley O. Hudson, “The Sixth Year of the Permanent Court of International 


Justice,” this JournaL, Vol. 22, p. 1. 
Publications of the Court, Series A, No. 12. 
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Seven years have passed since the couri was created, and in this period the 
United States has lent nothing of her influence to its maintenance. We 
seem to fear a progressive development of international case law by the very 
methods which have given us our national case law. In some quarters . 
opinion is still attached to “codification” as a more promising avenue to 
explore. To those who seek a development of law which will once and for 
all dispose of perplexing difficulties, who lack faith in institutions as the 
framework upon which succeeding generations must build, neither the legis- 
lative process of dealing with one need at a time nor the judicial process of 
dealing with one case at a time will suffice. Nothing short of a code of 
international law will satisfy. 


PROSPECT FOR CODIFICATION 


The past decade has witnessed a considerable progress of efforts looking 
toward a codification of international law. Though the word “codification” 
has caught a popular fancy during this period, it expresses but crudely the 
ideas which are current in the profession. A half-century ago, David Dudley 
Field, in drafting his outlines of an international code, conceived of a global, 
all-embracing instrument which would serve as a chart for the conduct of 
international relations. Few if any discriminating lawyers have such a 
conception today. The term codification is more commonly used, instead, 
to describe a process of restating various parts of the law in terms of present 
needs and understanding, and definite proposals are usually limited to pro- 
gressive attempts at such restatement. 

Two such efforts are now under way.” The International Commission 
of Jurists, first agreed upon in 1902, but created by the convention drawn up at 
the third International Conference of American States in 1906, finally met at 
Rio de Janeiro in 1912. But its work was hardly begun before it was inter- 
rupted by the war. The commission was reconstituted by the Santiago 
Conference in 1923, and when it met for the second time at Rio de Janeiro in 
1927, it had before it thirty projects of restatement prepared by the unofficial 
American Institute of International Law. It was found possible to agree 
upon twelve drafts, on as many topics of public international law, and a single 
draft on private international law, for the purpose of placing them before the 
conference which is now meeting in Havana. The commission also adopted 
a resolution calling for a continuance of its mandate, and it is possible that a 
decision to that effect is now onthe point of being taken. This effort through- 
out has been designed to produce a codification of American international 
law, and the measure of its success has been conditioned upon doubts as to 
the utility of that limitation. 

A second movement which now seems to hold greater promise is due to 

&2 See Manley O. Hudson, “The Progressive Codification of International Law,” this 
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éfforts made in the League of Nations. In 1920, when Germany had not yet 
been permitted to resume her rôle in international coöperation, when Russia | 
held aloof, and when the Government of the United States was finding it 
impossible to take an active part in general international activities, the first 
Assembly of the League of Nations did not follow the recommendation look- 
ing toward a codification conference, made by the Committee of Jurists set 
up to draft the Statute of the Permanent Court of International Justice. 
That recommendation, as has been pointed out, envisaged chiefly a reéstab- 
lishment of the rules affected by the war, and a formulation of changes dic- 
tated by experience during the war. For such a task, the conditions of the 
times were clearly inopportune. But with the approach to more normal 
conditions, the Fifth Assembly of the League of Nations in 1924 set up a 
committee of experts to explore the possibilities and to list those subjects of 
international law “the regulation of which by international agreement would 
seem to be most desirable and realizable.” In 1927, after due deliberation 
and consultation with the governments of all states, this committee reported 
five subjects as being “‘sufficiently ripe” for consideration at an interna- 
tional conference. Three of these subjects *—territorial waters, nationality, 
and responsibility of states in respect of injury caused in their territory to the 
person or property of foreigners—were selected by the Eighth Assembly of 
the League of Nations to be considered at a First Codification Conference, 
now envisaged for 1929, and a small committee met at Geneva a few daysago 
and began the preparations for that conference. The choice of The Hague 
as the meeting-place of the conference was explained by M. Politis, the 
rapporteur, as a demonstration of ‘‘the continuity of the effort to invest 
international law with a little more precision and stability.” The Eighth 
Assembly of the League of Nations expressed the opinion that codification 
should not be confined ‘‘to the mere registration of the existing rules, but 
should aim at adapting them as far as possible to contemporary conditions of 
international life,” and that some system should be organized for “‘the subse- 
quent revision of the agreements entered into.” It is too early to predict 
what may be the result of this effort; but it would seem clear that if the con- 
ference now in prospect should prove successful, a process of codification may 
be inaugurated ‘which if continued for a quarter of a century will mean avast 
t improvement in international law. 


_ 8% Records of the Fifth Assembly, Plenary Meetings, p. 125. 

8&1 Concerning the subjects selected, the Government’ of the United States expressed the 
jew, in reply to one of the coramittee’s questionnaires, that “international arrangements 
. would serve a useful purpose and would therefore be desirable, and that.there would be 
2 insuperable obstacles to the concluding of agreements on these general subjects.” See 

bague of Nations Document, C. 196, M. 70. 1927. V, p. 160. 

5 See League of Nations Document, C. 44, M. 21. 1928. V. 
The matorial relating to the Conference set for 1929 has been concocted in iene of 
3 Document, C. 548, M. 196, 1927, V. 
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CONCLUSIONS AS TO THE LAW OF PEACE 


This record of the past decade in international legislation, in the establish- 
ment of the judicial process, and in preparation for restating our law in terms 
of the contemporary needs of world society, seems to justify the following 
conclusions: 


1. The war gave a great impetus to the development of the law of 
peace by creating a willingness among various peoples to set up and 
maintain institutions which facilitate systematic and continuous effort 
to that end. 

2. The numerous multipartite treaties brought into force during the 
past ten years represent a process of international legislation which had 
already been begun before the war and which has now been so advanced 
as to warrant a hope that the future law of nations will meet more ade- 
quately the needs of our international community. 

3. The judgments and opinions of the Permanent Court of Inter- 
national Justice give assurance of the growing use of the judicial process 
in the moulding of international law. 

4. The prospective inauguration of a process of restatement of inter- 
national law, to be called codification, may open new opportunities for 
its renovation ard greatly enrich the product of the decades to come. 


If these conclusions do not seem too sanguine, the legal profession of this 
generation may feel that in spite of its failure to realize the expectations 
entertained during the war, its energies are being employed in useful effort. 
We may have lost some of our opportunities, we may still cherish an out- 
worn philosophy, and we may have much to do in the decades that lie ahead. 
But the profession has not allowed itself to be satisfied with homage to the 
Grotian tradition, it has not confined its activities to a mere lengthening and 
broadening of eighteenth century principles, it has not astigmatized its 
vision by refusing to take account of the changes wrought in world soci 
Significant departures have been taken during the past ten years; 
ground is prepared for departures to be more easily taken in the fut - 

Due to its development since the war, international law rests today on a 
firmer foundation than when this decade began, and it promises to wear a 
very different appearance a, quarter of a century hence. 


“ 
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THE SIXTH PAN AMERICAN CONFERENCE 


The Sixth of the International Conferences of American States belongs to 
history as this number of the JOURNAL goes to press. The conference opened 
in Habana on the 16th of January and closed on February 20th. Belonging 
to history, it will be for the future to determine its place in the series .of inter- 
‘American gatherings. Outwardly- it differs from its predecessors in three 
ways: first, a President of an American Republic other than that in which the 
conference was held graced its opening session; second, the representatives of 
‘the twenty-one American Republics were represented by their official 
delegates, took part in the proceedings and signed its Final Act containing 
the conventions and resolutions adopted during the session; third, repre- 
sentatives of American women seeking to bring about equal rights in each of 
‘the twenty-one Republics were present and presented their case, if not in a 
tegular, at least in an extraordinary session of the conference. 

The foreign president was Calvin Coolidge, President of the United States. 
To show the importance of the conference, at least in the opinion of his 

. administration, he left Washington on January 18, arriving in Key West on 
‘the morning of the 15th, and in the harbor of Habana, aboard the S. S. 
Texas, in the afternoon of the same day, amid the plaudits of an immense 
throng of the good people of Cuba, who had gathered to do him honor. At 
three o’clock of the afternoon of the 17th, President Coolidge delivered his 
-address at the conference. It was thus the first time that an American 
citizen while President of the United States had put his foot upon the soil of 
a foreign American Republic, and it was the first time that an American 
President had addressed an’ American audience other than in these United 
States of America. 

It was natural that President Coolidge should speak of the discovery of 
America, and the interest which the Americans of our day still have in its 
‘discovery; but to few, if any, has it been given to express the common 
heritage in such an uncommon manner. It was natural also that President 
Coolidge should address himself especially to the people of Cuba, and no one 
could have done it in more generous and gracious terms. Finally, it was 
natural that President Coolidge should indulge in observations of a general 

(rina, addressed in general terms to the larger audiences in the American 
spublics beyond the reach of his voice; and no one could have been happier 
an he in his choice of message to his invisible audience. 

re are his opening words: l 
Ño citizens of any of the Americas çould come to the queen of the 
slands of the West Indies without experiencing an emotion of gratitude 
351 
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and reverence. These are the outposts of the new civilization of the 
Western Hemisphere. It was among them that the three small ships 
of the heroic admiral came when, with the assistance and support of 
Spain, Columbus presented to Europe the first widespread, public and 
authoritative knowledge of the New World. 

The great discoverer brought with him the seed of more republics, 
the promise of greater human freedom, than ever crossed the seas on any 
other voyage. With him sailed immortal declarations of independence 
and great charters of self-government. He laid out a course that led 
from despotism to democracy. . 

In the spirit of Christopher Columbus all of the Americas have an 
eternal bond of unity, a common heritage bequeathed to us alone. 
Unless we together redeem the promise which his voyage held for 
humanity, it must remain forever void. This is the destiny which Pan 
America has been chosen to fulfil. 


This was President Coolidge’s way of stating a common origin, a common 
heritage, and a common destiny. 
Addressing himself to Cuba, he said: 

The very place where we are meeting is a complete demonstration of 
the progress we are making. Thirty years ago Cuba ranked as a foreign 
possession, torn by revolution and devastated by hostile forces. Such 
government as existed rested on military force. 

Today Cuba is her own sovereign. 

What a President of the United States had solemnly proclaimed in Washing- 
ton in 1898, that Cube was to be free, sovereign and independent, a President 
of the United States had solemnly confirmed in Habana in 1928. 

Finally, the message to the Americans: 


Our most sacred trust has been, and is, the establishment and expan- 
sion of the spirit of democracy. . . . But we have put our confidence in 


the ultimate wisdom of the people. . . . We are thoroughly committed 
to the principle that they are better fitted to govern themselves than 
anyone else is to govern them. . . . It is better for the people to make 


their own mistakes than to have some one else make their mistakes for 
them. 

The surest refuge of the weak and the oppressed is in the law. 
Iti is ‘preéminently the shield of small nations. ... 

In the international system which you represent the rights of each 
nation carry with them corresponding obligations, defined by laws 
which we recognize as binding upon all of us. It is through the careful 
observance of those laws which define our rights and impose our duties 


that international coöperation is possible. . . . Without the application 
of these there can be no peace and no progress, no liberty and no. 
republic. ... 


The light which Columbus followed has not failed. The courage that, 
carried him on still lives. They are the heritage of the people of Bolive 
and of Washington. We must lay our voyage of exploration towa: 
complete understanding and friendship. 


The session which President Coolidge attended was a special eiia 
only one beside him, the President of Cuba, spoke, welcoming “ the illus 
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person of his excellency, Calvin Coolidge, Chief Executive of the greatest of 
all democracies.” 

Two days later, on January 18th, the ordinary or formal opening of the 
conference took place, under the presidency of Sr. R. Martinez-Ortiz, 
Secretary of State of Cuba. After his address of welcome, Dr. Antonio: 
Sanchez de Bustamante y Sirvén, Cuba’s most distinguished publicist and 
held in equal regard in all the Americas, was proclaimed president. After 
his address, excellent in form and convincing in substance, Sr. Alejandro 
Lira, of Chile, representing, as is the custom, the country in which the 
preceding conference had met, delivered an admirable address, in which he 
properly claimed the Pan American Conferences as the precedent of those 
larger and all-embracing which were shortly to convene at The Hague. 

On February 20th, ending, as it had begun, on a Monday, the conference 
was solemnly adjourned. The Secretary of State, Sr. Ortiz, presided and 
delivered an address. Mr. Bustamante, president of the conference, de- 
livered an address. He was followed by Mr. Varela, Minister of Uruguay to 
Washington and chairman of the Uruguayan delegation, who, according to 
custom, expressed the appreciation of his country as the place of meeting of 
the succeeding conference of the American Republics. The Argentine 
Minister to Cuba, Sr. Laurentino Olascoaga, who had succeeded Dr. Puey- 
rredon as president of the Argentine delegation, presented the appreciation 
of the countries represented, especially his own, to the Government of Cuba. 
He was followed by Sr. Silva Vildésola, delegate of Chile, who voiced appre- 
ciation of the press, and by Mr. Hughes, chairman of the American dele- 
gation, who expressed appreciation of the indispensable services of the 
Secretary General and of the members of his staff, whereupon, the Secretary 
of State, congratulating the conference upon its success, declared its ad- 
journment. 

Between the two Mondays, January 16th and February 20th, the con- 
ference began and completed its labors upon which its claim to remembrance 
must be based. 

The Governing Board of the Pan American Union, composed of the 
diplomatic representatives of the American Republics to Washington, 
prepared in advance the program of the conference. It consisted of a num- 
ber of topics which were referred to the eight commissions into which the 
conference was divided upon its opening: 

, No.1. Pan American Union 

No..2.. Public International Law and Frontier Police 

No. 3. Private International Law and Legislative Uniformity 
o. 4, Communications ‘ 
2. 5. Intellectual Codperation 
2. 6. Economie Problems 
2. 7. Social Problems 

8. Treaties, Conventions and Resolutions 
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In addition, there was what might be called a Directing Committee, or a 
Committee of the Whole, or, as it was called, a Committee on Initiative, 
composed of the chairman of each of the twenty-one delegations of the 
conference. 

It was understood that each delegation was to be represented in each of 
the eight committees, at least by one member, or several if it chose, on 
condition that each delegation should have but a single vote. This was 
proper, as the legal equality of each of the republics required that there 
should be an equality of representation in the committee so far as voting was 
concerned. The extent to which equality pervaded the conference is per- 
haps best seen in what was, after all, a trifling matter. Itis the rule that the 
chairman of the delegation of the country in which the conference meets 
shall be its president. Itis also the rule that each country shall have a vice- 
president. In order that no country shall have a claim of right, or seem to 
have precedence over the others, the names of the countries are-nlaced in an 
urn and drawn one by one, by the Secretary General. The order in which 
they are drawn determines the order of the vice-presidents. The slip con- 
taining the name of Peru was first drawn; the United States was No. 20, and 
Cuba last of all. If precedence entered into the matter, the United States 
would have been the last of all, inasmuch as Cuba had the presidency. 

The Secretary General was appointed by the Government of Cuba. He 
was, of course, a Cuban, Sr. Néstor Carbonell, and a very competent 
one. 


Commission No. 1 on the Pan American Union 


For some years there has been a feeling that greater prestige and stability 
should be given to the Pan American Union, that it should owe its existence 
to a convention drafted by the conference and ratified as a treaty by each of 
the American Republics, instead of a resolution of the conference. 

A project of convention was therefore, in accordance with a resolution of 
the fifth Conference, presented by the Governing Board of the Pan American 
Union and adopted in the last days of the session. The Pan American 
Union was not to be a political body. It was to be a Union of the Republics 
for general purposes of an intellectual and cultural nature. It was, therefore 
expressly decided that it should not be political, and it is so denominated ir 
the bond. No state was to dominate, and that it might be clear beyond 
peradventure, it was proposed that the chairman should not be elected ~ 
serve for more than a year, but was to serve according to the alphahgti 
order of the republics. This proposal was, however, defeated, so th: 
chairman and vice chairman are to be elected annually. 

There was in some quarters a feeling that the diplomatic representat 
the American Republics in Washington would not be as free as “u 
matic” persons appointed for the special purpose. In the end the res, 
took the following form: : 


i 
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The Government of the Pan American Union shall be vested in a 
Governing Board composed of the representatives that the American 
Governments may appoint. The appointment may devolve upon the 
diplomatie representatives of the respective countries at Washington. 

Besides his own country, a member of the Governing Board may. 
serve as special representative of one or more countries, in which case 
such representative shall have as many votes as countries represented. 


The American Republics therefore have a free hand in the choice of their 
representatives. 

The Fifth International Conference of American States, beld in 1923 in 
Santiago de Chile, had provided that in the absence of a diplomatic repre- 
sentative the state affected could appoint a representative. This was a wise 
resolution, inasmuch as it might happen that the Government of the United 
States would not recognize a government of one of the other republics, and 
therefore that republic would have no representative. This has happened in 


‘the past, but it cannot happen in the future. 


It was also proposed that the Secretary General should not be a permanent 
official; that he should serve for a year and be a national of each of the 
countries in their alphabetical order. This proposition was wisely rejected. 

It was further proposed that the Union should endeavor to remove the 
“tariff barriers” of the American Republics. This proposition met with 
general opposition, inasmuch as the tariff is a matter of domestic regulation in 
all countries, and beyond, it would seem, the functions of a non-political 
union. It was therefore rejected. 

It was proposed and adopted that the members of the Union should be 
free to withdraw at any time, but that they should pay “their respective 
quotas for the period of the current fiscal year.” It is to be hoped that no 
American Republic will avail itself of this provision. 

It is generally understood that the preamble to a convention does not have 
the effect of an article. This does not mean, however, that it is without 
importance. The preamble to the Constitution of the United States does 
not confer power, but it states the purpose of its framers in such a way as to 
affect the interpretation of articles conferring power. Much time was 
devoted by the commission to the preamble of the convention on the Pan 
American Union which was ultimately adopted and unanimously in the 


}, following form: 


The American Republics, whose moral union rests on the Juridical 
equality of the Republics of the Continent and on the mutual respect of 
the rights inherent in their complete independence, desirous of promot- 
ing efficaciously the harmonious development of their economic interests, 
and the codrdination of their social and intellectual activities, and recog- 
nizing that the relations between peoples are regulated by law as well as 
by their legitimate individual and collective interests; 

Agree to. continue their joint action of coöperation and solidarity by 
means of periodic meetings of the International American Conferences 
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as well as by means of organs established in virtue of international agree- 
ments, and through the Pan American Union, which has its seat in 
Washington, and whose organizations and functions shall be regulated 

by the present Convention, . . 
By resolution it was wisely provided that the Union should continue to 
operate as heretofore with certain modifications of present procedure taken 
from the convention until it should be ratified by all the American Republics. 


Commission No. 2 on Public International Law and Frontier Police 


Twelve projects of public international law had been drafted by the 
Commission of Jurists meeting in Rio de Janeiro in 1927, in accordance with 
a resolution of the fifth of the American Conferences. These projects were 
submitted to the Conference at Habana, and formed the basis of discussion. 
In the end, seven conventions based upon the projects of Rio were adopted: 
(1) The Status of Aliens; (2) Duties of Neutral States in the Event of Civil 
Strife; (3) Treaties; (4) Diplomatic Functionaries; (5) Consular Agents; 
(6) Maritime Neutrality, and (7) Asylum. 

The first two of the Rio projects, on the Fundamental Bases of Inter- 
national Law, and States, gave rise to prolonged discussion. Article 3 on 
States provided that “No state may intervene in the internal affairs of 
another.” It was proposed by the reporter on these two projects, the distin- 
guished delegate from Peru, Victor M. Maurtua, to replace this abstract for- 
mula with the following concrete statement, involving a duty as well as a right: 

Every nation is in law and before law the equal of every other nation 
belonging to the society of nations, and all nations have the right to 
claim and, according to the Declaration of Independence of the United 
States, “to assume, among the powers of the earth, the separate and 
ue station to which the laws of nature and of nature’s God entitle 
them.’ 

Unable to agree upon a formula of general principles acceptable to all, the 
‘Conference referred the matter to the Seventh Conference. It is to be said, 
however, that the exchange of views will constitute a valuable document. 

There were two resolutions of supreme importance adopted by the com- 
mission. The first, introduced by Mr. Gonzalez Roa on behalf of the 


‘Mexican delegation, was immediately accepted by Mr. Hughes on behalf of - 


the delegation of the United States. The second resolution is the result of 


an exchange of views in the commission by Mr. Lira, on behalf of Chile, * 


Mr. Maurtua, on behalf of Peru, and Mr. Hughes, in the form of a report 
produced by a subcommittee to which the matter was submitted. 

The text of the first resolution, slightly modified in the form in which it 
was presented and adopted by the plenary session of the conference, and the 
text of the second resolution, without change, follow: 

The Sixth International Conference of American States, considering: 


That the American nations should always be inspired by a-solid coöp- 
eration for justice and the general good: 
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That nothing is so opposed to this coöperation as the use of violence: 

That there is no international controversy, however serious it may be, 
which cannot be peacefully arranged if the parties desire in reality to 
arrive at a pacific settlement; 

That war of aggression constitutes an international crime against the 
human species; 


Resolves: 


1. All aggression is considered illicit and as such is declared prohibited; 
2. The American States will employ all pacific means to settle conflicts 
which may arise between them. 


The Sixth International Conference of American States resolves: 

Whereas: The American Republics desire to express that they con- 
demn war as an instrument of national policy in their mutual relations; 
and 

Whereas: The American Republics have the most fervent desire to 
contribute in every possible manner to the development of international 
means for the pacific settlement of conflicts between States; 

1. That the American Republics adopt obligatory arbitration as the 
means which they will employ for the pacific solution of their interna- 
tional differences of a juridical character. 

2. That the American Republics will meet in Washington within the 
period of one year in a conference of conciliation and arbitration to give 
conventional form to the realization of this principle, with the minimum 
exceptions which they may consider indispensable to safeguard the inde- 
pendence and sovereignty of the States, as well as matters of a domestic 
concern, and to the exclusion also of matters involving the interest or 
referring to the action of a State not a party to the convention. 

3. That the Governments of the American Republics will send for this 
purpose plenipotentiary jurisconsults with instructions regarding the 
maximum and the minimum which they would accept in the extension 
of obligatory arbitral jurisdiction. 

4, That the convention or conventions of conciliation and arbitration 
which may be concluded should leave open a protocol for progressive 
arbitration which would permit the development of this beneficial insti- 
tution up to its maximum. 

5. That the convention or conventions which may be agreed upon, 
after signature, should be submitted immediately to the respective 
Governments for their ratification in the shortest possible time. 


Jommission No. 3 on Private International Law and Legislative Uniformity 


This commission has the honor of having adopted for the first time in 
istory a code of private international law in an international conference 
ed of delegates plenipotentiary. It was drafted originally by Dr. 
anchez de Bustamante y Sirvén, of Cuba. It was modified in 
the Commission of Jurists at Rio, and by that body 
Ovsixth. of the American Conferences. 
ihe enolnans adopted by the commission and approved in 
session were two of far-reaching importance. The first resolution is 
orded: 
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The Sixth International Conference of American States resolves: 

That there be created. an inter-American Commission of Women 
charged with the preparation of a legal and any other report which 
may be considered necessary in order that the Seventh international 
Conference of American States may undertake the study of the civil and 
political equality of women of the continent. 

Said commission shall be constituted by seven women of different 
countries of America designated by the Pan American Union and there- 
after shall be completed by the commission itself until each country of 
America is represented thereon. 


The second resolution is thus worded: 


The Sixth International Conference of American States resolves: 

1. The future formulation of international law shall be made by 
means of a technical preparation duly organized with the coöperation 
of the committees on investigation and international coérdination and of 
the scientific institutes hereinafter mentioned. 

2. The International Commission of Jurists of Rio de Janeiro shall 
meet on the dates set by the respective governments to carry on the 
work of codification of public and private international law, the Pan 
American Union being charged with the preparation of the pertinent 

resolution for the purpose of said meeting. 

3. Three permanent committees shall be organized, onein Rio de Janeiro, 
for the work on public international law; another at Montevideo, for the 
work on private international law, and another at Habana to undertake 
the study of comparative legislation and uniformity of legislation. The 
functions of said organizations will be: 

(a) To present to the governments a list of the subjects susceptible of 
codification and uniformity of legislation, including those definitely sub- 
ject to regulation and formulation, and those which international ex- 
perience and new principles and aspirations of justice indicate require 
prudent juridical development. 

The presentation of this list shall be for the purpose of obtaining from 
the governments a statement as to the subjects which in their opinion 
might be the object of study as a basis of the formulation of conven- 
tional regulations or of organic declarations. 

(b) To classify, on the basis of the aforesaid list and of the replies of the 
governments, the subject matter in the following manner: (1) subjects 
which are susceptible to codification because they have the unanimous 
consent of the governments; (2) subjects susceptible of being proposed 
as subject to codification because while nct unanimously supported, 
they represent the predominant opinion of the governments; (3) subjects 
with respect to which there is no predominant opinion in ‘favor of im- 
mediate regulation. 

(c) To present the foregoing classification to the governm 
order to ascertain their general views with respect to the m 
which the juridical problems of codifiable subjects can 
resolved, as well as all information and juridical, legal, p™ 
matic and other antecedents which might leed to a complete unt 
ing. 

(d) To request and obtain from the national societies of interna 
law their scientific opinion and their general views regarding the reg 
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tion and formulation of the juridical questions which are the objects of 
these committees. 

(e) To organize all the foregoing material and remit it together with 
drafts of projects to the Pan American Union, which shall submit them 
to the scientific examination of the Executive Council of the American 
Institute of International Law so that it may make a technical study of 
said drafts and present its conclusions and formulas, with full explana- 
tions, in a report on the subject. 

4. Likewise, the opinion of the Inter-American High Commission as a 
technical adviser, shall be consulted in economic, financial and maritime 
matters, 

5. When the studies and the formulas above mentioned have beù 
presented, the governments shall be advised, and they may. order a 
meeting of the Commission of Jurists, if they consider it proper, or the 
inclusion thereof in the program of a future international conference. 

6. In order to include in the program of the International American 
Conferences matters susceptible of codification or of legislative uni- 
formity or to include them in the program of the Commission of Jurists, 
in the event that it be so agreed, it shall be necessary that the govern- 
ments shall have become acquainted with the projects and antecedents 
referred to, at least one year in advance. 

7. The three committees above mentioned shall be formed by the 
governments with members of the respective national societies of inter- 
national law. They shall communicate with the governments and the 
Executive Council of the Institute through the Pan American Union. 

8. When considered opportune, a commission of jurists versed in the 
civil legislation of the countries of America may be constituted in order 
that it may proceed to study said legislations and prepare a uniform 
project of civil legislation for the countries of America, especially of 
Lati-America, selecting the means to obviate the inconveniences 
resulting from the diversity of legislation. 

9. To the extent permitted by its by-laws, the Pan American Union 
will coédperate in the preparatory work referred to in the preceding 
articles. 


Commission No. 4 on Communication 


This commission adopted a convention on aviation, and resolutions dealing 
with the regulation of international automotive traffic; the means for facili- 
tating the development of fluvial intercommunication between the nations; 
international regulations of railway traffic, and the adoption of the original 
ndean route of the Pan American railway; the convocation by the Pan 
ican Union of a technical conference to study questions of establishing 
ip lines and the elimination of unnecessary port formalites, and a 
dation that the signatories of the Electrical Communications Con- 
1924 and the Radiotelegraphic Convention of Washington of 
y as soon as possible. 










Commission No. 5 on Intellectual Codperation 


Among the positive results of this commission are a convention establishing 
a Pan American Geographical Institute, in Habana, and one for the creation 
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of an Inter-American Institute of Intellectual Codperation, likewise in 
Habana. These two institutes deal with fields in which the American Re- 
publics can collaborate upon a basis of exact equality without involving 
political consideration. 

There is also a proposal for an American bibliography, and the com- 
plete publication of Rufino J. Cuervo’s Dictionary of Construction and Regi- 
men of the Spanish Language. By way of comment, it may be said that 
Cuervo’s dictionary as far as it goes is the great standard of the Spanish world. 
It was published in part in 1886-1893. Its completion and publication will 
be an international event of no mean importance. 


Commission No. 6 on Economic Problems 


A number of resolutions were passed, among others, one dealing with uni- 
formity of consular fees and the standardization of consular procedure; a 
report on the Chambers of Commerce advocating a special study of the de- 
velopment of relations among commercial organizations of the American 
states; the adoption of certain recommendations concerning emigration and 
immigration, and the recommendation of the convocation of a special con- 
ference on trade-marks. 


Commission No. 7 on Social Problems 


The name of this commission was changed to Commission on Hygiene and 
Social Problems. Some nineteen resolutions or recommendations, all of 
value and some of far-reaching importance, were adopted. 


Commission No. 8 on Treaties, Conventions and Resolutions 


This commission had but a single topic dealing with “the action taken by 
the states represented at the previous Pan American Conferences on the 
treaties, conventions, and resolutions adopted at said conferences.” The 
report of the commission was informative, resulting in the following resolu- 
tion: 


The Sixth International Conference of American States resolves: 
Whereas: (a) It often happens that the programs of Pan American 
Conferences contain important subjects not accompanied by the techni- 
cal studies pertinent thereto, the more so if it is a matter of the revis 
of treaties or conventions; 
(b) It is necessary to enlighten the judgment of the delegate, 
their attention to the most important points of the subject i 
1. To recommend to the Pan American Union that in ins 
programs of the conferences subjects related to the modne 
alteration of conventions or treaties, it direct that technical study 
the subject be made within a reasonable length of time. Pe 
2. The Par American Union shall submit to the Internat’ “| pated LEGT 
can Conferences series of propositions based on the text of tx 0 Tonues 
studies and which shall serve as a safe basis for the discussid®™uro09; 
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The decision to preserve the Pan American Union as it had developed in 
the forty years of its existence, without returning to its humble beginnings, 
and without embarking upon political and unchartered seas, and to estab- 
lish the Union by convention instead of resolutions capable of being made 
and unmade in each successive conference; the unanimous declaration that 
aggressive warfare is a crime against humanity and that all of the conflicts 
between the American states should be settled peaceably; the adoption of the 
principle of compulsory arbitration for the settlement of differences involving 
a legal right, saving, however, domestic questions and disputes affecting the 
sovereignty and independence of the contracting parties, and withholding 
from arbitration the matters “involving the interest or referring to the action 
of a state not a party to the convention”; the solemn promise on the part of 
the twenty-one republics to send to Washington within a twelvemonth 
jurisconsults clothed with plenipotentiary powers to conclude a convention 
to render the agreements effective, and by means of an additional protocol to 
enable those of the republics caring to do so, to bind themselves to submit all 
differences of every category to arbitration, with those willing to accept the 
larger obligation; eleven conventions—nine of them dealing with public inter- 
national law, are in effect nine chapters of a code of international law for the 
Americas: a code of the.conflict of laws composed of 437 articles; agreements 
upon laws and ways of communication; agreements upon intellectual codpera- 
tion, with the exchange of professors and students between and among the 
American Republics; and some sixty resolutions—these are the positive 
results of the Sixth International Conference of American States meeting but 
a month, in the city of Habana. 

The workers in the field must indeed have been alert and active when they 
garnered such a vast and promising harvest. The great outstanding feature 
is that the Sixth Conference met and adjourned with a promise of a Seventh 
Conference, and the friends of Pan Americanism hope that the seventh will 
be but the next of an infinite series of conferences of the American states. 
The conference is greater than any of its measures, however great they may 
be; and the Pan American Conference has stood the test of time; it has stood 
the test of criticism; and by its works has justified its creation. Bolivar of 
the South thought of an America with international conferences; Blaine of 
the North has transmuted thought into fact. As Sr. Varela said in the clos- 
ing words of his address in the last session of the Sixth International Confer- 
ence of American States, “Let us salute the future, which is the province of 
the generations of America.” 

The American delegation was composed of Charles Evans Hughes, Noble 
Brandon Judah, Henry P. Fletcher, Oscar W. Underwood, Dwight W. 
Morrow, Morgan J. O’Brien, James Brown Scott, Ray Lyman Wilbur, and 
Leo S. Rowe. Each and every one of them went to Habana, to collaborate 
with the delegations of the other republics, and to take part in the delibera- 
tions so as to advance the projects presented by other delegations, without 
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presenting projects of their own. The American delegation acted as a unit 
vn every occasion, without a difference of opinion on any subject, and the 
American delegation was its chairman, Charles Evans Hughes. 

James Brown Scorr. 


THE NEW ARBITRATION TREATY WITH FRANCE 


The Senate has given its advice and consent to the ratification of the new 
arbitration treaty between the United States and France, which was signed 
on February 6, 1928, on the understanding, however, that it does not impose 
any limitation on the so-called Bryan Peace Treaties, and notes to that effect 
were exchanged between the two governments before ratifications were ex- 
changed.! 

This treaty is put forward as a model which the Government of the United 
States desires to adopt in substitution for the so-called Root Arbitration 
Treaties, not only with France, but with a number of other Powers with 
which the Root Treaties have either expired, or are avout to expire, by reason 
of the time limitation imposed by their own terms. 

The preamble of the new treaty recites: 

Desirous of reaffirming their adherence to the policy of submitting to. 
aes decision all justiciable controversies that may arise between 
them; 

Eager by their example not only to demonstrate their condemnation 
of war as an instrument of national policy in their mutual relations, but 
also to hasten the time when the perfection of international arrange- 
ments for the pacific settlement of internat-onal disputes shall have 
eee forever the possibility of war amonz any of the Powers of the 
world; 


The two governments have accordingly concluded this “new treaty of ar- 
bitration enlarging the scope of the arbitration ccnvention signed at Wash- 
ington on February 10, 1908, which expires by Emitation on February 27, 
1928, and promoting the cause of arbitration.” ` 

Unfortunately, and perhaps inevitably in the circumstances, this new 
treaty of arbitration does not seem entirely adequate for the accomplishment 
of the ambitious program set out in the preamble. 

In considering the question of how far this new treaty makes any useful or 
important additions to our previous arbitration aad conciliation treaties with 
other Powers requiring compulsory investigation, or arbitration of pending, or 
future questions, it is necessary to review briefly its antecedents and histori- 
cal background and then to compare its terms with those of our other trea- 
ties for the pacific settlement of international disputes. 

Disregarding arbitration treaty projects signed on the part of the United 
States but not ratified, the most noteworthy of which are the project adopted 


1¥or the text of the treaty and exchange of notes, see Supplement to this JOURNAL, pp. 37 
and 39. 
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by the Inter-American Conference of 1890? and the Olney-Pauncefote Treaty 
of 1897, the first general arbitration treaty entered into and ratified by the 
United States was the Hague Convention of 1899 for the Pacific Settlement 
of International Disputes. This convention has since been superseded by 
the Hague Convention of 1907, having the same title, which later convention 
is still in force. 

This convention provides for recourse to the good offices or mediation of 
friendly Powers before an appeal to arms, and the parties agree “to use their 
best efforts to insure the pacific settlement of international differences” with 
a view to avoiding recourse to force. Provision is also made for international 
commissions of inquiry “in disputes of an international nature involving 
neither honor nor vital interests, and arising from a difference of opinion on 
points of fact,” to facilitate a solution “by elucidating the facts.” 

This convention recites that “in questions of a legal nature, and especially 
in the interpretation or application of international conventions, arbitration 
is recognized by the contracting Powers as the most effective and, at the 
same time, the most equitable means of settling disputes which diplomacy 
has failed to settle.” The convention accordingly provides for a Permanent 
Court of Arbitration, under which special arbitral tribunals are to be con- 
stituted by special agreement in each case, but it leaves undisturbed general 
or private treaties making arbitration obligatory on the contracting Powers, 
and they reserve to themselves “the right of concluding new agreements, 
general or particular, with a view of extending compulsory arbitration to all 
cases which they may consider it possible to submit to it.” 

The Final Act of the 1907 Hague Conference recites that 


It is unanimous— 

1. In admitting the principle of compulsory arbitration. 

2. In declaring that certain disputes, in particular those relating to 
the interpretation and application of the provisions of international 
agreements, may be submitted to compulsory arbitration without any 
restriction. 


This Hague Convention of 1907 was followed by the so-called Root Arbi- 
tration Treaties, which are identical in form with the unratified arbitration 
treaties negotiated by Secretary Hay, except that in the Root Treaties is in- 
corporated the provision, which was imposed by the Senate as a condition 
for the ratification of the Hay Treaties, providing that the special agreement, 
which was required in each case as a preliminary to arbitration proceedings, 
could be made on the part of the United States only by and with the advice 
and consent of the Senate. 

As above stated, the new treaty now under consideration is intended to re- 
place the Root Treaty of 1908 with France, which, after four renewals of five 


2 Moore’s International Law Digest, Vol. 7, p. 70. 
3Ibid., p. 76; also in Supplement to this JOURNAL, Vol. 5 (1911), p. 88. 
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rears each, expired-on February 27, 1928.4 The Root Treaties all adopted 
the arbitration ‘organization established by the Hague Convention of 1899 
br the Pacific Settlement of International Disputes, subject to the proviso, 
Lowever, that the questions to be arbitrated “do not affact thé vital interests, 
the independence, or the honor of the two contracting states, and do not con- 
cern the interests of third parties.” 

‘In chronological order, the next treaty of importance as a model treaty is 
Fhe treaty of 1909 with Great Britain, concerning the boundary waters be- 
Eween the United States and Canada, which treaty was also negotiated by 
=ecretary Root. This treaty also follows the lead of the above mentioned 
Hague Conventions of 1899 and 1907 and establishes a Joint Commission of’ 
Inquiry, which plan was further developed and given wider application in 
fhe unratified Taft Treaty of 1911 with Great Britain‘ and again in the Bryan 
Peace Treaties of 1914, which are now in force and will be considered below. 

The Canadian Boundary Waters Treaty concerns only the United States 
mnd Canada, and provides for the reference to a joint commission of inquiry 
thereby established of any questions or matters of difference “involving the 
uights, obligations or interests of either in relation to the other or to the inhab- 
Bants of the other along the common frontier between the United States and 
the Dominion of Canada.” In accordance with the well recognized necessity 
fr limiting the authority of peace ins of inquiry, this treaty provides that 
the reports of the commission “shall not be regarded as decisions of the ques- 
fons or matters so submitted either on the facts or tha law, and shall in no 
way have the character of an arbitral award.” 

The commission of inquiry provisions of the Taft Treaty with Gui Brit- 
zin required that at the request of either party all differences arising between 

„them, which it had not been possible to settle by diplomacy, should be re- 
zerred either at once or, in some cases, after the expiration of a year from the 
-late of the request, to a Joint High Commission of Inquiry, to be constituted 
us therein.provided, “for impartial and conscientious investigation.” The 
<ommission was authorized to report on the questions referred to it “for the 
surpose of facilitating the solution of disputes by elucidating the facts, and 
so define the issues presented by such questions, and ako to include in its re- 
dort such recommendations and conclusions as may be appropriate. ” The, 
asual proviso was added that “the reports of the commission shall not be re- 
zarded as decisions of the questions or. matters so submitted either ọn, the 

“acts or-on the law and shall in no way have the character of an arbitral 
award. 2 

Although the Taft Treaty was not ratified, its provisions Whe to com- 

missions of i inquiry were approved without change by the Senate, and closely 


4Printed i in Supplement to this JOURNAL, Vol. 2 (1908), P. 296. 
'. © Ibid., Vol. £ (1910), p. 239. < 
6 Ibid., Vol. 5 (1911), p. 253. 
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resemble the Bryan Peace Treaties” later entered into by the United States 
with some twenty other nations, pursuant to the advice and consent of the 
Senate. 

The chief difference between the commission of inquiry provisions in the 
Taft Treaty and in the Bryan Treaties was that in the latter the commission 
is to be a permanent organization appointed and maintained without waiting 
until occasion for its services should arise, and that the commission may by 
unanimous agreement volunteer its services to investigate and report about 
any dispute which the parties have failed to adjust by diplomatic methods, 
and also that the parties agree “not to declare war or begin hostilities during 
such investigation and before the report is submitted.” 

The new model treaty with France incorporates by reference, in Article I, 
the provisions of the Bryan Treaties. One of the notable features of the 
Bryan Treaties is that they provide that any disputes, of whatsoever nature 
they may be, and without any exceptions, arising between the parties to the 
treaty, shall, when ordinary diplomatic proceedings have failed and the 
parties have not had recourse to arbitration, be submitted for investigation 
and report. This provision of the Bryan Treaties is reproduced almost word 
for word in Article I of the new treaty, but Article III of this treaty was con- 
strued by the Senate Foreign Relations Committee as imposing exceptions 
and reservations as to disputes involving certain questions not excepted in 
the Bryan Treaties. The following is the text of Article IIT: 


The provisions of this treaty shall not be invoked in respect of any dis- 
pute the subject matter of which 

“ (a) is within the domestic jurisdiction of either of the high contract- 
ing parties, 

“ (b) involves the interests of third parties, 

“ (c) depends upon or involves the maintenance of the traditional atti- 
tude of the United States concerning American questions, commonly de- 
scribed as the Monroe Doctrine, 

“‘(d) depends upon or involves the observance of the obligations of 
France in accordance with the Covenant of the League of Nations.” 


On a strict construction of the terms of Article III these exceptions apply 
to all the provisions of the treaty, including Article I, which has reference to 
the commissions of inquiry under the Bryan Treaty. It now appears, how- 
ever, that it was not intended that these exceptions should apply to the Bryan 
Treaty commissions of inquiry, which would be distinctly a step backward in 
our policy for the pacific settlement of international disputes. In order to 
remove all possible doubt on this subject, Secretary Kellogg had, as stated 
above, committed the two governments to this understanding by an exchange 
of notes before the treaty was ratified.® 

Another question which suggests itself as to the effect of this treaty on the 


7 The treaty with France is printed in Supplement to this Journat, Vol. 10 (1916), p. 278. 
Supplement to this JOURNAL, p. 39. 
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Exyan Treaty with France is whether that treaty can be terminated while 
tais treaty remains in force. 

Article II of the new treaty corresponds almost word for word with Aide 
Lot the Taft Treaty, and reads as follows: 


All differences relating to international vitae in which the high con- 
tracting parties are concerned by virtue of a claim of right made by one 
against the other under treaty or otherwise, which it has not been possi- 
ble to adjust by diplomacy, which have not been adjusted as a result of 
reference to the above mentioned Permanent International Commission 
and which are justiciable in their nature by reason of being susceptible 
of decision by the application of the principles of law or equity, shall be 
submitted to the Permanent Court of Arbitration established at The 
Hague by the Convention of October 18, 1907, or to some other compe- 
tent tribunal, as shall be decided in each case by special agreement, 
which special agreement shall provide for the organization of such tri- 
bunal if necessary, define its powers, state the question or questions at 
issue and settle the terms of reference. 

The special agreement in each case shall be made on the part of the 
United States of America by and with the advice and consent of the 
Senate thereof, and on the part of France i in accordance with the.consti- 
tutional laws of France. 


The Senate decided, in considering the corresponding provisions of Article 
Iof the Taft Treaty, that these provisions covered too wide a field and that 
zertain subjects should be expressly excluded from the scope of the proposed 
plan of arbitration. The Senate accordingly imposed as a condition for its 
assent to the ratification of the Taft Treaty.a reservation that: 


‘The treaty does not authorize the submission to arbitration of any 
question which affects the admission of aliens in the United States, or 
the admission of aliens to the educational institutions of the several 
States, or the territorial integrity of the several States or of the United 
States, or concerning the question of the alleged indebtedness or mon- 
eyed obligation of any State of the United States, or any question which 
depends upon or involves the maintenance of the traditional attitude of 
the United States concerning American questions, commonly described 
as the Monroe Doctrine, or other purely governmental policy. 


Presumably the exceptions in Article IIT, above quoted, of the new treaty 
are intended to have the effect of excluding from arbitration all of the ques- 
tions thus excluded by the Senate resolution. Any dispute involving the 
maintenance of the American attitude concerning the Monroe Doctrine’ is 
expressly excluded, and the new treaty goes even beyond the Senate reserva- 
tions made to the. Taft Treaty by excluding any questions involving the 

_interests of third parties and the obligations of France in accordance with the 
Covenant of the League of Nations. 
` The remaining exception in the new treaty, which excludes ing dispute 
_ the subject matter of which (a) is within the domestic jurisdiction of either 
of the high contracting parties,” is doubtless intended to exclude all the other 
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questions excluded in the Senate reservations relating to the Taft Treaty. 
This exception certainly accomplishes that purpose, but its terms may 
be interpreted as having a much more extensive meaning than perhaps was 
intended. A reservation from arbitration of every dispute, the subject 
matter of which is within the domestic jurisdiction of a nation, if literally in- 
terpreted, means that no question is to be arbitrated which involves the ex- 
ercise of the domestic authority of a government in either its legislative, exec- 
utive or judicial capacity within its constitutional jurisdiction, even if it 
involves a question of right under international law. Such interpretation 
would exclude from arbitration practically every dispute which did not arise 
either from the action of a government. in the exercise of some unconstitu- 
tional authority, or as the result of some governmental action outside of the 
territorial jurisdiction of the government. 

It has come to be recognized in recent years that while purely domestic 
‘questions are not proper subjects for compulsory arbitration, this exception 
comprises only questions which are exclusively within the national jurisdic- 
tion, such as immigration, taxation, governmental policies, ete., many of 
which are expressly enumerated in the above-quoted Senate reservation to 
the Taft Treaty. To go beyond these minimum exceptions, which are now 
generally considered “indispensable to safeguard the independence and the 
sovereignty of the States, as well as its exercise in matters within their do- 
mestic jurisdiction” (resolution adopted by the recent Pan American Con- 
ference at Havana), and to exclude every subject within the domestic juris- 
diction of either party, is to take a retrogressive step not in harmony with the 
purposes announced in the preamble of this treaty. 

So far as our relations with France are concerned, the question is, perhaps, 
-of no real importance, but our national interests might be seriously compro- 
mised if this new model treaty should be adopted with Mexico, and by virtue 
-of the exceptions under consideration that government be thereby given the 
right to exclude from arbitration with us any dispute the subject-matter of 
which is within the domestic jurisdiction of Mexico, irrespective of whether 
or not such dispute involved a question of our rights under international 
law. 

Another point which calls for passing consideration is found in the use of 
the phrase “by the application of the principles of law or equity” in the defi- 
nition of justiciable questions in Article II of this treaty. This phrase, as 
above stated, was used in the same way in Article I of the Taft Treaty, and 
the majority report of the Senate with reference to that treaty objected to 
the use of the word “equity” in this phrase, as a test of the justiciable nature 
of a controversy, on the ground that: 


In England and the United States, and wherever the principles of the 
common law obtain, the words “law or equity” have an exact and tech- 
nical significance, but that legal system exists nowhere else and does not 
exist in France,.with which country one of these treaties is made. We 
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are obliged, therefore, to construe the word ‘‘equity” in its broad and 
universal acceptance as that which is “equally right or just to all con- 
cerned; as the application of the dictates of good conscience to the settle- 
ment of controversies.” It will be seen, therefore, that there is little or 
no limit to the questions which might be brought within this article, pro- 
vided the two contracting parties consider them justiciable. 


-nasmuch as the Taft Treaty was between the United States and Great 
“3r-tain, this particular objection did not lead to a reservation by the Senate 
wich reference to that treaty, but it was clearly foreshadowed that this ob- 
ection would be made to this use of the word “equity” in a treaty between 
-h2 United States and France or other countries not having the same com- 
xer understanding which Great Britain and the United States have as to its 
xeaning. Inasmuch as this new model treaty is with France it is significant 
a= a change in the views of the Senate that it has not required any definition 
ai the word “equity” as used in this treaty. 

It may be said that these criticisms are negligible, even if well founded, 
tecause this treaty contains the usual proviso requiring, as a preliminary to 
arb:tration in any case, the adoption of a special agreement between the 
perties, which on the part of the United States can be entered into only by 
gud with the advice and consent of the Senate, so that in that way the ques- 
tions to be arbitrated and the terms of submission are always subject to its 
finel control. A treaty which goes no further than that, however, can hardly 
be said to serve as a model for the purposes set out in the preamble of this 
izeaty. 

In conclusion, this new treaty is on the whole disappointing in that it 
fsils to coördinate and consolidate the progress heretofore made in the field 
o* general arbitration and, on the contrary, in the respects above pointed out, 
+ abandons some of the gains made in previous treaties; also it makes no spe- 
afic provision for facilitating the arbitration of pecuniary claims, and it does 
Jot furnish a model in form suitable for use generally with all nations. 

CHANDLER P. ANDERSON, 


THE NEW ARBITRATION TREATY WITH FRANCE 


The Government of the United States seldom loses an opportunity to 
profess its loyalty to international arbitration in the abstract. At a meeting 
of the Preparatory Commission for the Disarmament Conference, held in 
Geneva on November 30, 1927, the American representative stated that 
“the United States has always championed the idea of international arbitra- 
sion and conciliation, both in principle and in practice,” and ‘ welcomes the 
extension of the practice”; but at the same time he announced the refusal of 
she United States to participate in the work of an international committee on 
arbitration and security.1. On December 28, 1927, in a communication to the 


1 League of Nations Document, C. 667, M. 225, 1927, IX. 
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French Minister of Foreign Affairs, the Secretary of State emphasized that 
“the Government of the United States welcomes every opportunity for join- 
ing with the other Governments of the world in condemning war and pledging 
anew its faith in arbitration.” 2 The expression of this sentiment has become 
so conventional that a popular impression prevails that it accords with the 
actual policy of the United States. 

The expiration of a number of the arbitration treaties entered into by the 
United States before the war, now furnishes an occasion for a concrete 
application of the American Government’s attitude toward arbitration; and 
the treaty with France, signed on February 6, 1928, indicates the lines which 
will probably be followed for some time to come. An analysis of this treaty 
may furnish a basis for an appraisal of our present policy, and its comparison 
with other arbitration treaties may show how far we have kept abreast of the 
progress made by other countries. 

The new treaty with France is very inept in its drafting. The texts in 
English and in French have “equal force,” but only the English text was 
transmitted to the Senate. The text was so drafted as to make it doubtful 
how far the new treaty would leave in force all the provisions of the concilia- 
tion treaty of September 15, 1914—the so-called Bryan treaty—and the 
Secretary of State has exchanged notes with the French Ambassador to clear 
up this doubt.’ Article 1 of the new treaty is chiefly a re-declaration of a 
part of Article 1 of the Bryan treaty; but Article 3 would restrict the applica- 
tion of the re-declared provision by setting up certain categories of disputes 
in respect of which it is not to be invoked, whereas no such exceptions were 
made in 1914. 

The provision for arbitration in Article 2 of the new treaty, is a re-draft of 
the provision in the treaty of February 10, 1908.6 The earlier treaty en- 
visaged the arbitration of differences “of a legal nature, or relating to the 
interpretation of treaties”; the later treaty envisages the arbitration of dif- 
ferences ‘‘relating to international matters in which the High Contracting 
Parties are concerned by virtue of a claim of right made by one against the 
other under treaty or otherwise, . . . which are justiciable in their nature 
by reason of being susceptible of decision by the application of the principles 
of law or equity.” The new language seems to mark little advance on the 
old, for it indicates no broadening of the scope of the treaty. The earlier 
treaty covered differences “which it may not have been possible to settle by 
diplomacy,” while the later treaty covers differences “which it has not been 

2 Department of State press release, January 3, 1927. 

3 The Root treaty with France expired on February 27, 1928; that with Great Britain will 
expire on June 4, 1928; with Norway on June 24, 1928; with Japan on August 24, 1928; with. 
Portugal on November 14, 1928; and with the Netherlands on March 25, 1929. 

4 See Senate Document, 70th Cong., 1st Sess., Executive D. 

5 Supplement to this JOURNAL, p. 39. 

€ This treaty was extended by an agreement signed on July 19, 1923, which expired on 
February 27, 1928. See U. S. Treaty Series, No. 679. 


ied 


TO THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


possible to adjust by diplomacy” and “which have not been adjusted” by 
eonciliation, The old provision was that differences should be ‘‘referred to 
tae Permanent Court of Arbitration” ; the new provision is that they shall be 
* submitted to the Permanent Court of Arbitration . . . or to some other 
competent tribunal, as shall be decided in each case by special agreement.” 
Any tribunal would be “competent,’’ for submission to which a special 
agreement provides. This seems to keep a door open for reference to the 
Permanent Court of International Justice, but it also keeps a door open for 
any special tribunal upon which the parties may agree.” Under the later 
treaty, the special agreement is to provide for the organization of the tri- 
bunal if necessary, define its powers, state the question or questions at issue, 
and settle the terms of reference. No permanent machinery need be used. 
“Reference” and “submission” seem to be employed as equivalent, though 
this is not wholly clear. 

It is in the exclusions that the two treaties differ chiefly. The treaty of 
1908 excluded from the obligation to arbitrate, differences which “affect the 
vital interests, the independence, or the honor of the two contracting 
- states,” and differences which ‘‘concern the interest of third parties.” 
Article 3 of the new treaty stipulates that the provisions of this treaty shall 
not be invoked in respect of four kinds of disputes. It is not clear why two 
words “disputes” and “differences” were used in the treaty, but perhaps 
they are to be taken as equivalent. The exclusions of the new treaty relate 
to disputes of which the subject matter 


(a) is within the domestic jurisdiction of either of the High Con- 
tracting Parties, 

(b) involves the interests of third parties, 

(c) depends upon or involves the maintenance of the traditional 
attitude of the United States concerning American questions, commonly 
described as the Monroe Doctrine, 

(d) depends upon or involves the observance of the obligations of 
France in accordance with the Covenant of the League of Nations. 


Of these, (a), (c), and (d) arenew. Certainly the dropping of the exclusion 
of disputes affecting “the vital interests, the independence, or the honor of 
the state” is to be welcomed. But does the new language go much further? 
Under the new treaty, not only must a difference relate “to an international 
matter” but it must not be ‘‘within the domestic jurisdiction ” of either state. 
This language is borrowed from the Covenant of the League of Nations 
which, in Article 15, provides that disputes submitted to the Council of the 


7 When the Root treaty with France was extended on July 19, 1923, it was agreed that if 
the Senate should give its consent to the adhesion by the United States to the Protocol of 
Signature of December 16, 1920, the two governments would consider a modification of the 
treaty providing for the reference of disputes mentioned in the treaty to the Permanent 
Court of International Justice. U.S. Treaty Series, No. 679. With the signature of the 
treaty of February 6, 1928, that possibility ceases to be envisaged. 
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League of Nations “found by the Council to arise out of a matter which, by 
international law, is solely within the domestic jurisdiction” of a party, shall 
not be the subject of a recommendation by the Council. Under the Cove- 
nant, there is to be an international determination of what is within domestic 
jurisdiction, but under the treaty of February 6, 1928, each party is left free 
to make its own determination of this point. Moreover, the expression 
“domestic jurisdiction ” is of uncertain content. It was recently said by the 
Permanent Court of International Justice: 8 “The question whether a cer- 
tain matter is or is not solely within the jurisdiction of a state is an essen- 
tially relative question; it depends upon the development of international 
relations. Thus, in the present state of international law, questions of na- 
tionality are, in the opinion of the Court, in principle within this reserved 
domain.” The expression ‘‘domestic jurisdiction,’ as used in the new 
treaty, may be made to serve practically the same office of exclusion as 
would have been served by the expression “the vital interests, the independ- 
ence, or the honor” in the previous treaty. It is a common process in human 
affairs to throw away an expression which has acquired an unpleasant 
“psychic fringe,” and to substitute a new expression of similar content. 
This process seems to have been followed in drafting the new treaty. The 
phrase “domestic jurisdiction ” represents little advance, therefore, unless, as 
in the Covenant of the League of Nations, there is a power conferred to 
determine its application. 

The exclusion of disputes of which the subject matter “depends upon or 
involves the maintenance of the traditional attitude of the United States 
concerning American questions, commonly described as the Monroe Doc- 
trine,” seems to be an innovation in arbitration treaties of the United States. 
It is questionable whether this exclusion adds anything of legal significance, 
for it seems most improbable that a difference based on a claim of right, which 
would be susceptible of decision by the application of the principles of law 
or equity, would depend upon or involve the maintenance of the Monroe 
Doctrine. The language of the new arbitration treaty is broader than 
Article 21 of the Covenant of the League of Nations, which provided merely 
that nothing in the Covenant should be deemed to affect the “validity” of 
the Monroe Doctrine. 

The treaty of 1908 provided that the special agreement for submitting to 
arbitration, should be made on the part of the United States by the President 
of the United States by and with the advice and consent of the Senate, and 
this language is repeated in Article 2 of the new treaty. The President has a 
power, which was exercised in the Pious Fund arbitration, to agree to certain 
arbitrations without the advice and consent of the Senate. In the future, 
certain arbitrations with France might be agreed to by the President of the 

8 In Advisory Opinion, No. 4. Publications of the Court, Series B, No. 4, p. 24. 


® On the meaning of “equity” in international law, see Fred K. Nielsen, Report on Ameri- 
can and British Claims Arbitration, pp. 277 ff. 
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United States alone, but the obligation to arbitrate does not necessitate the 
exercise of this power by the President. 

. On the whole, the twenty years which have elapsed since the signing of the 
treaty of 1908, seem to have brought no advance in the arbitration policy of 
tae United States. The new treaty is so full of conditions and leaves so 
many loopholes for contention, that it is in no real sense a provision for 
obligatory arbitration. Before the obligation to arbitrate could ever become 
_ ef estive under the new treaty, at least seven conditions would have to be 
zt, and a special agreement to arbitrate would have to be made and would 
have to receive the advice and consent of the American Senate. The treaty, 
tkerefore, realizes little of the purposes so expansively expressed in its 
cweamble. It may even be doubted whether much purpose is to be served by 
+yaties of this character, although they may afford some basis for insistence 
on peaceful settlement. 

' The United States and France declare, in the preamble, that they are 

“‘aager by their example . . . to demonstrate their condemnation of war as 
am instrument of national policy” and to hasten the time when the possibility 
cf war shall have been “eliminated forever.” To determine how far their 
example may be persuasive to other countries, it is necessary to examine the 
ecntent of other arbitration treaties. 

The relations between France and Germany are such as to make it far 
rore probable that acute differences may arise between those two countries 
tŁan between France and the United States; with the United States, France 
Ł=s had more than a century of unbroken peace; with Germany she has had 
twa wars during the last sixty years. Yet in the treaty first initialled at 
Locarno, France and Germany agreed!’ to submit for decision ‘‘either to an 
arbitral tribunal or to the Permanent Court of International Justice,” all 
t Jisputes of every kind” with regard to which “the Parties are in conflict 
as to their respective rights.” Provision is made that if the parties fail to 
agree on a compromis, either may take the dispute before the Permanent 
Court of International Justice. Moreover, questions not covered by that 
provision are to be submitted to a conciliation commission, and if as a result 
no agreement is reached, the question is to be brought before the Council of 
tke League of Nations under Article 15 of the Covenant. This goes far 
beyond the Franco-American treaty of February 6, 1928. Other Locarno 
treaties of the same extent were made by Belgium and Germany," by 
Czechoslovakia and Germany,” and by Poland and Germany.® 

If American thought would give a special place to the Locarno treaties, 
tken the treaty between Italy and Switzerland of September 20, 1924," may 
seem more illustrative of the progress made in these later years. Under this 
treaty, all disputes of any character whatsoever are to be submitted to a 

10 See 54 League of Nations Treaty Series, p. 315. 


u See 54 Ibid., p. 303. 2 54 Ibid., p. 341, 
13 54 Ibid., p. 327. 1433 Ibid., p. 92. 


EDITORIAL COMMENT 373 


permanent conciliation commission, and failing a settlement by that means 
either party may bring the dispute before the Permanent Court of Interna- 
tional Justice, which may deal with non-legal disputes ex aequo et bono. 
Moreover, a dispute as to the interpretation of the conciliation and arbitra- 
tion treaty itself may be carried before the Permanent Court of Interna- 
tional Justice by either party. A treaty between Belgium and Denmark,™ 
signed on March 3, 1927, goes almost as far, providing for the submission of 
all questions not otherwise settled to the Permanent Court of International 
Justice. Other treaties which go much beyond the scope of the Franco- 
American treaty are the following: France-Switzerland, April 6, 1925; 
Greece-Switzerland, September 21, 1925; Norway-Sweden, November 25, 
1925; 6 Denmark-Sweden, January 14, 1926; 1? Denmark-Norway, January 
15, 1926; 8 Finland-Sweden, January 29, 1926; 1? Denmark-Finland, Janu- 
ary 30, 1926; Roumania-Switzerland, February 3, 1926;2° Austria-Czecho- 
slovakia, March 5, 1926; 2! Denmark-Poland, April 23, 1926; 2 Italy-Spain, 
August 7, 1926; Germany-Italy, December 29, 1926; Beloiumdwitesrlaad: 
February 5, 1997. 

The foregoing analysis and comparison seems to the writer to justify the 
conclusion that the United States has lost her share of-the leadership in the 
movement for international arbitration, and that she is today lagging far 
behind other countries in the development of this means of peaceful settle- 
ment of disputes. One of the chief reasons for this situation is the fact that 
the United States has no part in maintaining and developing the permanent 
machinery of the League of Nations and the Permanent Court of Interna- 
tional Justice, and is therefore precluded from a full utilization of such må- 
chinery in its arbitration treaties. At any rate, the preamble to the new 
treaty contains several statements which can only be read in other countries 
as Irony. 

Maner O. Hopson. 


THE SETTLEMENT OF WAR CLAIMS ACT OF 1928 


On March 10, 1928, the President signed the Settlement of War Claims 
Act of 1928. It embraces subjects of great importance to international law 
and to American foreign policy.! 

The Act provides in its main divisions for three distinct matters: (1) the 
payment of the American claims against Germany, Austria and Hungary; (2) 
the return of the property of nationals of Germany, Austria and Hungary, 


1 League of Nations Treaty Registration, No. 4542. 18 Ibid, 47 Ibid., No. 1417. 
18 51 League of Nations Treaty Series, 251. 

19 League of Nations Treaty Registration, No 1418. 

20 49 League of Nations Treaty Series, 367. 21 55 Ibid., 91. 22 51 Tbid., 349. 


1 The full text of the Act will be found in the Supplement to this JOURNAL, p, 40. 
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‘nd by the Alien Property Custodian; (3) payment by the United States for 
Ja private property of German citizens requisitioned during the war by the 
“rited States Government, mainly merchant ships and patents. 

1. The American claims against Germany arise out of losses sustained by 
American citizens during the late war, the grounds of German liability being 
zased upon Annex 1 to Article 232 of Part VIII (Reparation clauses) and ` 
amn Article 297 of Part X (Economic clauses) of the Treaty of Versailles. - 
Itese articles in their relation to the claims of American citizens and to the’ 
vaards of the Mixed Claims Commission, United States and Germany, were 
Ascussed in editorials in this Journau (Volume 19, 183; Volume 20, 69). 
“aasmuch as many of these clauses, particularly so far as concerns war dam- 
ag2, impose liability. without fault, it may be said that the decisions of the 
zommission do not represent precedents as to liability recognized by interna- 
“ional law, apart from the specific treaty under which the cases were decided. 
Although this is not the first time mixed claims commissions have had an 
auxpire who was a national of one of the countries before the tribunal, it is 
akable that few umpires have performed their arduous and responsible 
-esk with as much skill and general approval from both sides as has Judge 
Darker. His work is a tribute to the institution of international arbitration 
2nd] reflects credit upon his country. 

American claims to an amount of nearly one and a half billions of dollars . 
~yaze submitted to the commission. Awards have been rendered to the 
sxcount of some 120 million dollars, exclusive of interest at 5 per cent for 
sh average period of some eight years. This amount is likely to be increased 

- =cnewhat by the submission of “late claims,” that is, claims which were not 
=ckmitted. by April 9, 1923, in accordance with the terms of the original _ 
ecreement of August 10, 1922. The Act requests the President to enter 
nD negotiations with Germany to secure, if possible, an agreement for 
tke submission of these “late claims.” The ratio bétween claims and , 
swaids, notwithstanding the broad terms of the Treaty, is well within the . 
zverage of past claims commissions.? Some twelve thousand claims have ` 
=I-sady bean considered, a larger number than has ever been submitted 
fc 2 mixed claims commission. l 

_ Fer some years the question of the method of paying these claims has been 

source of doubt and difficulty to the two governments. The Knox-Porter 
Bas olution of July 2, 1921, had provided that the sequestrated property he- ke 
bæing to German nationals was to be retained until “suitable provision” 
ted been made for the satisfaction of the claims of American nationals 
. ginst Germany. The Treaty of Versailles, however, by directing all of 
Ss"ihany’s external payments through the channel of the Reparation Com- ` 
=ssion, had disabled that country from making any independent promise to 
=e United States. Finally, after the London Agreement of 1924, known as 
=e Experts’ (Dawes) Plan and the Paris Agreement of January, 1925, 
anng the ‘Allied and Associated Powers,” a plan was devised for the dis- 

2 See Borchard, Diplomatic Protection of Citizens Abroad, pp. 857-858. 
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tribution of payments from Germany, by which the United States was to 
receive a priority payment of 55 million marks a year commencing Septem- 
ber, 1926, on account of Rhine Army Costs, and an amount of 214 per cent 
of the German reparations, not to exceed 45 million marks a year, on account 
of claims. These sums have been regularly paid to date. 

In the so-called Mills Bill of 1926, evolved in the Treasury Department, it 
was provided that the two sums above mentioned were to be used for the pay- 
ment of American claims. Eight years would have sufficed to discharge the 
claims; and the private property was to have been returned outright to its 
owners. Democratic opposition in Congress interfered with this plan, so 
that the 1927 and 1928 sessions of Congress dealt with another plan which in 
substance is the basis of the present Act. The Act leaves out of account the 
Rhine Army Costs (see this JOURNAL, Volume 19, p. 359). The Act provides 
that the Special Deposit fund or account out of which the American claims 
are to be paid is to be made up from the following sources: 25 million dollars 
out of the “unallocated interest fund” arising out of interest accumulated 
prior to March 4, 1923, the date of the Winslow Act, on sequestrated cash 
funds held in the Treasury; 20 ‘per cent of the principal of the. German 
private property, estimated to amount to some 50.million dollars; one-half of 
the amount to be appropriated for-the private property—ships, patents and 
radio station—requisitioned by the United States Government, a sum esti- 
mated to amount to some 50 million dollars (one-half of a maximum of 100 
million dollars authorized for this purpose); and the receipts from the 214 
per cent annual payment under the Dawes Plan. Payment of claims of the 
United States Government, amounting to some 60 millions of dollars, arising 
mostly out of the sinking of Shipping Board vessels and of vessels insured by 
the Federal War Risk Insurance Bureau, is postponed until the private 
claims are taken care of, in view of the fact that the private property was 
designated to be held only until “suitable provision” had been made for the 
satisfaction of private claims. The government, moreover, had derived 
substantial profits from its war risk insurance. 

Some 60 million dollars of private claims awards are owned by insurance 
companies who appeared before the commission as subrogees of owners of 
ships and cargoes sunk during-the war. Strong demands on the floor of the 
House and Senate to defer these claims until the end of the list of the Ameri- 
can claimants were defeated by close votes, so that all the American claim- 
ants share alike. The Act provides for the immediate payment of all claims 
under $100,000, inclusive of interest, and for a payment of $100,000 on ac- 
count of all the larger claims, no claimant, however, to receive more than one 
payment. The larger claims, now 178 in number, will then share pro rata the 
balance of the fund in the Special Deposit Account. It is estimated that 
during this year some 70 per cent of all the larger claims will have been paid 
off. Interest at 5 per cent is to run on all the unpaid balance until future ` 
sums to be received from Germany liquidate the account. When 80 per 
cent of the American claims have been paid, these future sums are- to be 
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‘divided equally among the claimants, the German sequestrated private 
property owners and the ship and patent owners. 

2. The bill in its title provides “for the ultimate return of all property 
held by the Alien Property Custodian.” In the light of American tradition, 
the treaty of 1828 with Prussia, the promise of President Wilson, the well- 
settled rule of international law, and the terms of the Knox-Porter Reso- 
lution which contemplated the complete return of the property as soon as 
arrangements for the payment of American claims had been made, insistent 
demands had been made in Congress and throughout the country for the 
early return of the sequestrated property. In 1923, the Winslow Act had 
provided for the return of all trusts under $10,000 and of $10,000 on the 
larger trusts, together with all interest earned subsequent to March 4, 1923, 

_ up to $10,000 per annum. In 1925, the Treasury Department assumed an 
active interest in the subject, and after failure of the Mills Bill, suggested a 
plan by which the American claimants and the German owners, as the princi- 
pal parties in interest, worked out the terms of an agreement by which the 
larger American claimants consented to the postponement of payment of 
some 20 per cent of their claims in return for the German owners’ consent to 
the temporary retention for the present of 20 per cent of their sequestrated 
property and of the unallocated interest fund on condition of provisions for 
their future reimbursement. The Act carries this agreement into effect, so 
that the German owners are to receive now &0 per cent of their property in 
kind or cash, all interest earned since March 4, 1923, in full, and 5 per cent 
interest-bearing Participating Certificates in future payments to come to 
the United States under the Dawes Plan on claims account (45 million marks 
per annum) for the withheld 20 per cent of the property. For the 25 
million dollars of unallocated interest fund, non-interest-bearing Participat- 
ing Certificates are to be issued. An amendment of Senator King, accepted 
by the Senate, for the payment of interest on these latter certificates, was 
lost in conference. It is estimated that it will take about 25 years, in normal 
course, to pay off the Participating Certificates in full. Section 2 of the 
bill as it passed the House provided for a declaration of policy in favor of the 
full payment of the American claims and the return of all the sequestrated 
property in full. The Senate struck this section out. The words “ultimate 
return” in the preamble perhaps justify the belief that Congress will not 
permit the certificates to go to default, even if the Dawes Plan breaks down, 
but the Act expressly provides that “the United States shall assume no 
liability, directly or indirectly, for the payment of any such Certiticates, 
or of the interest thereon, except out of the funds in the Special Deposit 
Account available therefor, and all such Certificates shall so state on their 
face.” Should these funds some day prove inadequate, the provision 
would become inconsistent with the preamhle of the bill above mentioned. 

The Act provides for the complete return of all the property of Austrian 
and Hungarian citizens with interest or income from the time of seizure. 
This is to be done as soon as these countries deposit in the Treasury a sum 
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sufficient to take care of the American claims against these countries, now 
estimated not to exceed about four million dollars. Provision for such de- 
posit, it is understood, is about to be made. Judge Parker is authorized to 
fix the sum at which the krone, where involved in awards arising out of debt 
claims of American citizens, is to be valorized. (See this JOURNAL, Volume 
22, p. 142.) 

3. The bill provides for the submission to an arbiter to be named by the 
President (who has since designated Judge Parker), of the claims of the Ger- 
man owners of merchant vessels, patents and a radio station, requisitioned by 
the United States during the war. The ships were taken over by the Presi- 
dent under a joint resolution of Congress of May 12, 1917 (40 Stat. 75). The 
resolution provided for an appraisal to be made by the Navy Department as 
of the time of taking, which appraisal was to be “competent evidence in all 
proceedings on any claim for compensation.” The owners of the vessels 
had brought claims for the 1917 value of the ships in the Court of Claims on 
the theory of an implied contract by the United States to pay for them. 
The court did not find any implied contract. The Naval appraisal for the 
87 vessels requisitioned, amounting to some 600,000 tons, was about 34 
million dollars, or about $50 per ton. Ordinary tonnage at that time had a 
market value of about $300 per ton. In the testimony of the principal ap- 
praiser before the Senate Finance Committee, it appeared that the Navy 
Board had taken 1914 values and from those had plotted a curve of deprecia- 
tion. The sum mentioned was thus arrived at. This appeared to Congress 
to be an underestimate, so that the bill provides that the arbiter may make a 
new finding as to the value of the ships, not to exceed for ships, patents and 
radio station, 100 million dollars in all. Senator Smoot on March 3, 1927, 
expressed the view that 85 million dollars was to be allocated to ships. An 
amendment to reduce the maximum to 75 millions was lost in both House 
and Senate. The present Act provides that “Such compensation shall be 
the fair value, as nearly as may be determined, of such vessel to the owner 
immediately prior to the time exclusive possession was taken under the 
authority of such joint resolution, and in its condition at such time, taking 
into consideration the fact that such owner could not use or permit the use of 
such vessel or charter or sell or otherwise dispose of such vessel for use or 
delivery, prior to the termination of the war, and that the war was not ter- 
minated until July 2, 1921.” This is a curious provision, for the reference to 
the disability of the owner to dispose of his vessel before July 2, 1921, is con- 
trary to fact. Free trade was restored between the United States and Ger- 
many, and ship communication reéstablished on July 14, 1919, by virtue of an 
order of the War Trade Board. The owners could therefore have freely 
disposed of their vessels on July 14,1919. The war terminated for different 
purposes at different times.* For trade purposes the war terminated July 
14, 1919, not July 2, 1921. 


3 Hudson, M. O., “The Duration of the War Between the United States and Germany,” 
39 Harv. L. Rev. 1020. 
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It is also to be observed that the owners of this requisitioned private 
property are to receive only half of their awards in cash and the other half in 
interest-bearing Participating Certificates to be served out of the Special 
Deposit Account (Dawes payments) above mentioned. 

Several features of the Act deserve comment. It has been the writers 
opinion that one of the worst arguments in support of the ratification of the 
Treaty of Versailles was the contention that it would enable us to confiscate 
private property, as some of the European countries have in fact done. 
Senator Knox to a limited extent unwittingly yielded to this argument by 
incorporating in the Knox-Porter Resolution the provision that the seques- 
trated private property was to be retained until the payment of the American 
claims had been provided for. Senator Knox expected to bring about the 
return of the property as soon as the treaty with Germany had been ratified, 
but death cut short his plans. The compromise with principle brought a 
delay of nearly seven years. It was the Treasury Department, actuated in 
part by the possible eff2cts of the precedent of confiscating private property 
upon the enormous American investments abroad, which initiated the Execu- 
tive policy of return. In the process of education, Senator Borah played a 
prominent part. The plans were complicated by the provision for the satis- 
faction of the American claims against Germany, and only in 1926 was a plan 
definitely evolved for breaking the deadlock. The present Act is necessarily 
acompromise. Whether the payment of the 214 per cent, which the Allies 
permitted us to receive at Paris, in 1925, constitutes or not that “suitable 
provision” which the Knox-Porter Resolution contemplated, will remain a 
debatable question. The claims would ultimately have been paid off in in- 
stalments, and we have not heretofore, except for Jackson’s threat against 
France, undertaken to lay hold of private property because a foreign govern- 
ment did not meet its national obligations either promptly or at all. The | 
principle is dangerous and the world will await with interest the outcome of. 
the precedent of confiscating private property, under Article 297 of the 
treaty, which several of the European countries have indulged. (See this 
JOURNAL, Volume 18, p. 523.) By undertaking to return the sequestrated 
property, the United States establishes itself again as a free money market 
and a safe place for foreign investments. But all danger of confiscation is 
not averted. The failure to pay interest on the unallocated interest fund, 
though excused as a refusal merely to pay interest on interest, the failure to 
pay interest from the time of the requisition of private property or for the 
use of private property down to July 2, 1921, the failure to make good such 
transactions as those involved in the Chemical Foundation,—all smack of 
confiscation. Unless the Participating Certificates are made good, there will 
be confiscation. The debates disclosed a remarkable unanimity against 
any purpose to confiscate, and some votes were cast against the bill 
because the provision for the temporary retention of 20 per cent seemed too 
greatly to resemble confiscation. The Participating Certificates could be 
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redeemed out of the Rhine Army Costs, which may well be devoted to that 
purpose. , 

On the whole, the bill may be approved as the best attainable compromise 
under so complicated a state of facts and so divergent a group of interests. 
To combine so many important matters, general and specific, in one bill, is of 
itself an achievement of draftsmanship. But if one lesson more than an- 
other emerges from these matters, it is that the United States, and indeed 
any other intelligent country, should not again sequestrate enemy private 
property. The possibility of injury to the nation is offset by the freedom of 
one’s own property abroad. Such possibility of injury, however, is not com- 
mensurate with the danger of undermining the national morality by yielding 

_to the temptation to spoliation. The Chemical Foundation transaction, 
and other “sales” of sequestrated property amounting to practical confisca- 
tion, were undertaken after the armistice, when confiscation of enemy prop- 
erty, just as killing the enemy, became internationally illegal. - The conse- 
quences of war are often more harmful to civilized institutions than war itself. 
To the writer it has seemed that the apparent inability to resist the tempta- 
tion to spoliate private property, now embodied in the Treaty of Versailles, is 
likely to prove one of the most costly of all modern retrogressive innovations. 
Perhaps the best way to check its effect as a precedent is to stipulate in 
treaties not merely that private property may not be confiscated, but that it 
may not even be sequestrated. 

Epwin M. BORCHARD. 


' THE NEW FRENCH CODE OF NATIONALITY 


On August 10,1927, a new law on nationality was promulgated in France. 
Like all important Acts of the French Parliament in these days, it was fol- 
lowed by a-decree supplying the necessary details for its completion and 
execution. It was also accompanied by a circular of the Minister of Justice 
containing instructions to the prefects and parquets concerning the applica- 

\ tion of its provisions. Unlike the law of 1889 which it supersedes and which, 

| for the most part, was incorporated in the Civil Code (Arts. 8-21), the new 
law was not inserted in the code but, like the nationality legislation of various 
other Continental European States, was proclaimed as a separate ‘“‘code of 
nationality.” It is composed of fifteen articles which deal in turn with-the 
nationality of Frenchmen, jure soli and jure sanguinis, naturalization of 
aliens, the effect of marriage on the nationality of women, and. the loss and 
recovery of nationality. 

The general purpose of the new law was to remove certain defects in the 
law of 1889, to fill up the lacunae which it contained and to render it easier for 
aliens to acquire French nationality. The large influx of foreigners into 
France in recent years—the number is estimated to be actually more than 
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3,000,000—has tended to create a feeling among the French that the presence 
of so large a number of foreigners in the country involved certain inconven- 
iences if not dangers, and that considerations of publie policy required that 
an effort should be made to assimilate them as far as possible to the status of 
Frenchmen. This object could be facilitated by an amendment to the 
naturalization laws making easier the acquisition by aliens of French na- 
tionality. Curiously enough, French sentiment in this respect has recently 
undergone a striking change. When the law of 1889 was enacted it was 
criticized by many on the ground that it rendered too easy the naturalization 
of foreigners and thus opened the door to aliens who were little deserving of 
French nationality. But lately the trend of sentiment has been in the oppo- 
site direction, for the reason mentioned above. 

The new law begins by abolishing the “authorization of domicile” which 
first appeared in the Code Napoleon, the purpose of which was to facilitate 
the enjoyment by aliens of their private rights. Desirable enough during the 
First Empire, its character had been transformed by the law of 1889 and its 
possession was no longer an advantage to the alien. In connection with 
the acquisition of nationality by birth the most notable innovation intro- 
duced by the new law is the provision that a child born of French parents in a 
foreign country whose law imposes, jure soli, its own nationality on the child, 
shall henceforth be considered as having the nationality of such country. 
Under the Code Napoleon and the law of 1889 children born anywhere 
abroad of French parents were regarded as having French nationality unless 
they lost it, for example, by serving in the army of the country where they 
were born. This provision of the new law will tend to reduce the number of 
cases of double nationality and consequently diminish controversies with 
states where the principle of jus solz prevails. 

As has been said, the requirements for naturalization have been materially 
attenuated by the new law. In the first place, the age qualification is fixed at 
eighteen years. Formerly the law required the alien applicant to be capable 
and there was much controversy as to whether his capacity should be deter- 
mined according to French law or according to the law of his own country. 
Hereafter, it will be determined according to French law, which means 
eighteen years of age, which is inferior to that generally required by the law 
of other countries. This rule is criticized in France because it is in contra- 
diction with the fundamental principle of the Code Civil (Art. 3), which 
provides that civil capacity of foreigners shall be determined by their na- 
tional law, and because it will tend to multiply the number of persons having 
two nationalities, since foreign states will refuse to recognize the validity of 
the naturalization of minors possessing their nationality. 

In the second place, the period of residence required as a condition of 
naturalization is reduced from ten years, which was the normal period re- 
quired under the old law (though in exceptional cases three years’ and even 
one year’s residence sufficed), to three years. In numerous cases, only one 
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year isirequired, for example, if the applicant has rendered ‘‘important 
services to France,” brought “distinguished talents” to the country, intro- 
_ duced industrial establishments or agricultural exploitations, or served in the 
French or allied armies, received a diploma from a French faculty or married 
a French woman. Finally, in certain cases all that is required is that the 
applicant shall have a fixed domicile in France. It should be said, however, 
that these marked relaxations from the rigor of the old requirements have 
provoked some criticism among certain French newspapers. 

The law of 1889, passed while the scandal of the General MacAdras affair 
was still fresh in French memories, had enacted that henceforth no natural- 
ized Frenchman should be eligible to a seat in Parliament within ten years 
after his naturalization. The new Jaw extends this disability by providing 
that no such person shall be eligible to ‘“‘any office or elective mandate” 
during the ten years following his naturalization, unless he has served in the 
French army or unless, for exceptional reasons, the disability is removed by a 
decree of the Minister of Justice. 

The most important innovation introduced by the law of 1927 is that con- 
cerning the nationality of married women. It had been an ancient principle 
of French law that a married woman took, by the act of marriage, the na- 
tionality of her husband. The new law definitely abandons this principle. 
Following the example of Belgium, Brazil,.Chile, Egypt, Roumania, the 
United States, and the Scandinavian countries, and responding to the de- 
mand of the women of France (although they lacked the influence which 
possession of the suffrage carries), the new law permits a French woman 
married to a foreigner to retain her French nationality. The existing law 
already allowed this in case she married a foreigner whose national law did 
not permit her to take his nationality. This saved French women in such 
cases from becoming stateless. The new law provides, moreover, that a 
foreign woman marrying a Frenchman does not thereby acquire the national- 
ity of her husband, unless the woman expressly declares her desire to become 
French and fulfills certain formalities, or except where the law of her own 
country enacts that she shall take the nationality of her husband. These 
exceptions distinguish the French law on this point from the Cable Act, 
which allows the foreign woman marrying an American citizen no option in 
the matter. The second exception has the merit of saving the woman from 
the plight of statelessness, such as is the condition, for example, of an Eng- 
lish woman who, since the enactment of the Cable Act, marries an American 
citizen. Itis hardly necessary to say that, unlike the Cable Act, the French 
law makes no distinction between French women who marry Orientals and 
those who marry husbands of other races, denationalizing the one and pre- 
serving the citizenship of the others. By the terms of the new law, natural- 
ization of the husband does not ipso facto naturalize the wife and major chil- 
dren, although it naturalizes the minor children if unmarried. The wife and 
major children may, however, be naturalized without the residence require- 
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ment, provided they possess the other qualifications required of the head of 
the family. 

The abandonment by the law of 1927 of the old principle of the identity 
of the husband and wife and the recognition of the new principle that they 
may possess separate nationalities, has aroused much criticism in France, as 
the passing of the Cable Act did in the United States. Professor Jules 
Valery, eminent jurist and professor in the University of Montpellier says of 
it: “This rupture with the traditions and teachings of the past appears to me 
to be deplorable.” ! It is, he says, objectionable, first, on political grounds 
because under it, women retaining their French nationality but having hus- 
bands of foreign naticnality, may occupy important places in the adminis- 
trative, railway, postal and other public services and thus facilitate the 
acquisition by their foreign husbands of information relative to the internal 
and external safety ofthe state. Conversely, there will be, or may be, mem- 
bers of Parliament and high functionaries in the administrative service 
having wives who are nationals of other countries. In the second place, the 
law is objectionable on grounds of ordre privé, for the reason that a division 
of nationality in the family will raise serious difficulties in respect to inherit- 
ance, the civil rights cf the spouses and the matter of divorce. The difficul- 
ties will be particularly notable in the matter of divorce. In certain coun- 
tries, such as Italy end Spain, the principle of the indissolubility of the 
marriage relation is established and divorce is not permitted by law. It is 
equally an established principle of French and Continental law generally that 
the civil status of persons is determined by their own national law. Conse- 
quently a foreigner cannot obtain a dissolution of the marital relation unless 
the law of his or her own country admits divorce. Under the new law, 
therefore, the Italian or Spanish spouse of a person of French nationality 
would be unable to obtain a divorce in France, although the French party 
would be. The right of the one spouse to have the marital relation dis- 
solved and the disability of the other may result in flagrant injustice. 

The new law is criticized for other reasons. Nevertheless, the general 
principle that a woman shall not be automatically deprived of her nationality 
against her will by the act of marriage to a foreigner, when marriage pro- 
duces no such consequence to the male citizen, whatever may be the incon- 
veniences flowing from the division of the family in respect to nationality, 
seems destined to be generally adopted throughout the world. Certain of 
the inconveniences and disadvantages can be eliminated by international 
agreement, and it is to be hoped that the proposed conference on codification 
of international law will be able to find a solution which will be acceptable to 
the community of states generally. 


J. W. GARNER. 
1 La Nationalité Française, Commentaire de la Loi du 10 A but 1927, p.13. This monograph 


contains an illuminating analysis of and commentary on the new French Nationality Law. 
It is published by Pichon et Durand—Auzias, Paris, 1927, pp. 88. 
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THE MAVROMMATIS CASE ON READAPTATION OF THE JERUSALEM CONCESSIONS 


In order to understand the full purport of the decision of the Permanent 
Court of the International Justice on the readaptation of the Mavrommatis 
Jerusalem concessions (Judgment No. 10, October 10, 1927) it is necessary 
to recur to the court’s previous judgments. The grant of the conflicting 
Rutenberg concession in 1921 was held, in Judgment No.-5, to be contrary to 
the obligations contracted by the British Government as mandatory for 
Palestine under Protocol XII of the Treaty of Lausanne in conjunction with 
. Article 11 of the mandate. The question then remained whether Mavrom- 
matis had suffered loss entitling him to compensation. The Greek Govern- 
ment maintained that the execution of the concessions had already been 
rendered impossible by the grant of the Rutenberg concession. The court 
held, however, that while the Mavrommatis concession was valid, and one for 
which Great Britain as mandatory was bound to ensure respect under 
Article 11 of the mandate, it was not liable for compensation, but was obliged 
under the protocol to grant a “‘readaptation”’ of the concession to the new 
economic conditions prevailing since the war (Judgment No. 5, p. 51). 

In accordance with this decision, Mavrommatis received a new conces- 
sionary contract on February 25, 1926, as a readaptation of his previous 
concession. The British Government, through the High Commissioner, 
undertook to approve, not later than August, 1926, the plans deposited in 
May, 1926, but did not in fact do'so until December. The Greek Govern- 
ment claimed that by reason of this delay and by the hostility displayed by 
certain British authorities due to the action of the competing concessionaire, 
“it was rendered materially and morally impossible for M. Mavrommatis 
` to obtain the financing of his concessions and that he has thus unjustly 
suffered damage” (Judgment No. 10, p. 6). 

Under the new contract, Mavrommatis had been obliged to surrender 
“absolutely and irrevocably” all rights and benefits under the concession of 
1914. He undertook to form companies for carrying out the new concessions 
and to obtain subscriptions for fixed portions of the share capital and to 
submit plans for the works which the High Commissioner was to approve or 
disapprove within three months. The receipt of the plans was acknowledged 
May 5th and therefore it was claimed that they should have been acted on 
by August 5th. In the meantime, Mavrommatis was notified that his 
assignment of the concessions to Lord Gisborough was deemed unwarranted 
by the terms of the concessions and he thereupon terminated the agreement 
with the assignee and requested the High Commissioner (September 4, 1926) 
to regard the plans as deposited on his, Mavrommatis’, behalf. The plans 
were not approved until September 23rd and December 2nd, 1926, respec- 
tively, and the ensuing damage was charged against the British Government 
(Judgment No. 10, pp. 10~12). 

The question in issue was whether the terms of the new concessions were 
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violated by Great Britain; because, if they were, the readaptation decreed 
by Judgment No. 5 had never been accomplished and the international 
obligations assumed by the mandatory under Article 11 had not been com- 
plied with (p. 12). The court considered only the question of its jurisdiction, 
and the merits were not involved. i 

Article 11 of the mandate provides in part as follows: 


The Administration of Palestine shall take all necessary measures to 
safeguard the interests of the community in connection with the de- 
velopment of the country, and, subject to any international obligations 
accepted by the Mandatory, shall have full power to provide for public 
ownership or control of any of the natural resources of the country or of 
ate public works, services and utilities established or to be established 
therein. 


The jurisdiction of the court is predicated under Article 26 of the mandate 
which contains the following: 


The Mandatory agrees that, if any dispute whatever should arise 
between the Mandatory and another Member of the League of Nations 
relating to the interpretation or the application of the provisions of the 
Mandate, such dispute, if it cannot be settled by negotiation, shall be 
submitted to the Permanent Court of International Justice provided for 
by Article 14 of the Covenant of the League of Nations, 


Reading these texts together, the jurisdiction of the court would seem to 
be fairly contemplated; yet the court held that it was concluded by its 
previous decisions to take jurisdiction only if “the facts alleged by the 
Greek Government in support of its claim constitute an exercise of the ‘full 
power to provide for . . . public control’ under Article 11 of the Mandate” 
(p. 19). The court under its previous decision held that the grant of a com- 
peting concession constitutes an exercise of “public control” as these words 
are used in the mandate. On the other hand, it was held that the right 
reserved in a grant of a concession for a public utility ‘to exercise powers of 
advice and supervision” either by the authorities of government, or by 
means of administrative regulations, does not come within the conception of 
“public control” (p. 17). A claim had indeed been made by the later con- 
cessionaire, Rutenberg, that the readapted concession of Mavrommatis was 
competing in regard to the use of the waters of the river El-Audja, but as the 
court determined that there was in fact no incompatibility, the acts com- 
plained of were held not to come within the category of an exercise of 
“public control,” but only cf the power reserved for “advice and supervi- 
sion.” While an international tribunal will ordinarily construe strictly the 
clauses upon which its jurisdiction is based, the reasoning seems somewhat 
strained when it is observed that the clause referring to “public ownership 
and control” is a specific grant of power and is preceded in both the English 
and the French texts by the general reservation: “subject to any interna- 
tional obligations accepted by the Mandatory.” 
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Even assuming that the interpretation as to the court’s jurisdiction is a 
logical result of the reasoning in Judgments Nos. 2 and 5, there is still 
another ground upon which the court might reasonably have assumed juris- 
diction. If the alleged breach were under consideration for the first time, a 
different question would have been presented. But the alleged breach 
concerned and placed in issue the completion of the readaptation ordered by 
Judgment No. 5. In other words, the refusal to take jurisdiction seems to 
have rendered futile the carefully considered judgments rendered on the 
previous submissions. Let us analyze the results reached. The court has 
held that Great Britain had violated its international obligations in respect 
to the Mavrommatis concessions in certain particulars (Judgment No. 5). 
The court was properly seized of jurisdiction to so decree (Judgment No. 2). 
The proper remedy was held to consist in a readaptation of the concession 
thus violated (Judgment No. 5). In consideration of such readaptation, the 
concessionaire was compelled to surrender all rights under the earlier con- 
cessions. And yet the mandatory, by failing to take the necessary steps to 
make the new concession definite, could annul both the old and the new 
concession without right of redress through the Permanent Court (Judgment 
No. 10), As Judge Nyholm puts it in his dissenting opinion: “It follows that 
by the choice of his own line of action, a Mandatory may abolish the jurisdic- 
ticn of the Court, an inadmissible proposition” (p. 31). An American 
lawyer might say that under the principles of novation, the redress to which 
the concessionaire was concededly entitled under the old contract could not 
be deemed accomplished until the new concession came definitely into effect. 

It should be noted that of the judges who constituted the majority of the 
court in Judgment No. 10, Lord Finlay, Judge Moore and Judge Oda, having 
dissented from Judgment No. 2, were opposed to the assumption of jurisdic- 
tion by the court from the beginning. Judges Nyholm, Altamira and Ca- 
loyanni (the national judge) dissented from the present judgment. 

The importance of the decision lies not so much in the questions of private 
rights which were involved (the claim exceeded an equivalent of one million 
dollars), but in the seeming emasculation of the control which it was believed 
the Permanent Court would possess over the exercise of the mandate. The 
jurisdiction in respect to the interpretation and application of the mandate, 
which many believed to be general in scope, subject to specific exceptions, 
now appears to be available only as an exception. 

ARTHUR K. Kuan. 


INTERNATIONAL PROTECTION OF PROPERTY IN NEWS 


For some years efforts have been made to secure international legislation 
for the protection of a so-called “property in news.” The national legisla- 
tion of several countries is often referred to as having recognized the existence 
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of such a property right.! In South Australia, for instance, a statute of 1872 
purported “‘to secure, in certain cases, the right of property in telegraphic 
messages” received “from any place outside the Australian colonies”; 
and this statute seems to have served as a model for legislation enacted in 
other British possessions. Elsewhere, legislation forbids the reproduction 
of published news within a certain interval after its original publication. 
Such legislation has been recently enacted in Bulgaria, Finland, Iceland 
and Russia. A recent Italian law restricts the publication of news and 
news items by requiring an indication of the source in each case. In some 
countries, the publishers of news must find their protection in the general 
copyright law. 

In the United States, the recognition of a “property in news” was long 
advocated by Mr. Melville E. Stone, a director of the Associated Press.? 
Most of the cases relied upon in support of this thesis fall short of sustaining 
it, though the ‘“‘ticker’’ cases,’ and cases on race-results 4 may be thought to 
furnish some support forit. Itis only to a limited extent that the publishers 
of news are protected by the American law of copyright.’ The issue pre- 
sented to the Supreme Court of the United States in International News 
Service v. Associated Press, was quite clearly one of unfair competition, and 
did not call for a decision as to property in news. The International News 
Service was enjoined from using, or causing to be used gainfully, news of 
which it acquired knowledge by lawful means (namely, by reading publicly 
posted bulletins, or papers purchased by it in the open market), merely 
because the news had been originally gathered by the Associated Press and 
continued to be of value to some of its members, or because it did not reveal 
the source from which it was acquired. The fullest discussion of the question 
of property in news wes in the dissenting opinion of Brandeis, J., who reached 
the conclusion that the courts were not the proper agencies to define the 
protection which should be accorded. 

The problem of devising adequate protection for news gatherers and news 
publishers also has an international aspect. News often relates to what is 
happening in other countries. It may be gathered in one country, published 
in a second, and protection may be sought against its premature publication 


1 The legislation of various countries is reproduced in League of Nations Document, 
C. 352, M. 126, 1927, pp. 17-28. 

2 To this end, two large volumes, entitled The Law of the Associated Press, were pub- 
lished in New York in 1919. 

3 See, for example, Chicago Board of Trade v. Christie Grain & Stock Co. (1905), 198 
U.S. 236; Hunt v. N. Y. Cotton Exchange (1907), 205 U. S. 323; National Tel. News Co. v. 
Western Union Tel. Co. (1902), 119 Fed. 294; Chicago Board of Trade v. Tucker (1915), 221 
Fed. 305. 

4 Exchange Tel. Co., Ltd. v. Central News, Ltd. [1897], 2 Ch. 48. 

5 See Tribune Co. of Chicago v. Associated Press (1900), 116 Fed. 126; Chicago Record- 
Herald Co. v. Tribune Association (1921), 275 Fed. 797. 

€ (1918), 248 U. S. 205. 
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ina third. During the South African War, copyright of news published in 
London and cabled to Chicago was refused in the United States.” The 
larger news services in different countries have arrangements for the ex- 
change of news gathered, and some of them operate as distributors in more 
than one country. For this reason various attempts have been made at 
international conferences to secure some kind of protection for property in 
news. The subject was considered at length at the Paris conference on 
protection of literary and artistic property in 1896; but both the Berne 
Convention of September 9, 1886, and the additional act of May 4, 1896, 
expressly exclude from the protection accorded to articles in journals and 
reviews, nouvelles du jour. In the revision of the Berne Convention made at 
Berlin, November 13, 1908, it was more specifically provided (Art. 9) that 
“the protection of the present convention does not apply to nouvelles du jour 
ou aux divers which have the character of simple press information.” 8 
When the convention on the protection of industrial property was revised at 
The Hague in 1925, new provisions were added which may be applied to 
cover the protection of news publishers to the extent that interference with 
their enjoyment of the fruits of their effort may be found to be unfair com- 
petition. The revised article (10 bis) reads: ° 
The contracting states are bound to assure the ressortisants de VUnion 
oe protection against unfair competition (la concurrence dé- 
oyale). 
see act of competition contrary to honest practices in industrial or 
commercial relations shall constitute an act of unfair competition. 
Especially (notamment) the following are forbidden: 
1. Any action of such a nature as to create confusion of any sort 
with the products of a competitor. 


2. False allegations, in carrying on trade, of such a nature as to 
discredit the products of a competitor. 


In 1925, the Assembly of the League of Nations envisaged a conference of 
press experts “‘to discuss all technical problems, the solution of which, in the 
opinion of experts, would be conducive to the tranquilisation of public 
opinion in various countries.” Three prelimizary meetings were held, a 
meeting of news agency representatives in August, 1926, a meeting of 
directors of press bureaux in October, 1926, and a meeting of journalists in 
January, 1927. These groups manifested a lively interest in the subject of 
property in news. The committee of news agency representatives thought it 
“desirable that endeavors should be made to secure an international under- 
standing for the unification of legislation in the matter of property in news 
on the basis of the following principles: all news obtained by a newspaper 
or news agency, whatever its form or content ard whatever the method by 


1 See Tribune Co. of Chicago v. Associated Press (1900), 116 Fed. 126. 

8 See the excellent study, “La Convention de Berne et le Droit de Reproduction en matière 
de Journaux et de Publications Périodiques,” Le Droit d’ Auteur, 1926, pp. 73-82. 

? See La Propriété Industrielle, 1925, pp. 225-226. 
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which it has been transmitted, shall be regarded as the property of such 
newspaper or agency for as long as it retains its commercial value.” The 
committee of journalists expressed a “strong hope that a solution may be 
found by the unification of legislation on literary and journalistic property.” 
A draft law was elaborated by the Secretariat of the League of Nations dur- 
ing the summer of 1927,!° and placed before the Conference of Press Experts 
which assembled in Geneva on August 24, 1927. The object of this draft was 
“to ensure that the news agency and the newspaper shall reap the full ad- 
vantage of their efforts, their initiative and their expenditure for the purpose 
of obtaining news.” To this end, it was proposed to be agreed that “‘agen- 
cies, newspapers and undertakings established for the purpose of collecting 
and distributing news have a temporary right in such news,” the term 
“news” being defined to include ‘‘information of any kind the value of which 
depends on its novelty and not on the form in which it is presented.” Free 
reproduction was provided for only “if within . . . hours after receipt, the 
news has become public property in any given place.” The draft submitted 
was “based on the conception of protection afforded by national law” uni- 
form in various countries, but it was contemplated also that the problem 
“might be solved by an international convention.” 

When this draft came before the Conference of Experts, a sharp difference 
of opinion developed among the members of the conference. The Secre- 
tariat draft was not considered in great detail, for the discussion was largely 
confined to the general principle involved in “‘property in news.” At the 
end of its deliberations, the conference adopted the following resolution: 4“ 

The Conference of Press Experts lays down as a fundamental prin- 
ciple that the publication of a piece of news is legitimate, subject to the 
condition that the news in question has reached the person who pub- 
lishes it by regular and unobjectionable means, and not by an act of 
unfair competition. No one may acquire the right of suppressing news 
of public interest. 

(a) Unpublished News. 

The Conference is of opinion that full protection should be granted to 
unpublished news or news in course of transmission or publication in 
those countries in which such protection does not already exist. 

It shall be illegal for any unauthorized person to receive for publica- 
tion or to use in any way for the purpose of distribution through 
the press, through broadcasting, or in any similar manner information 
destined for publication by the press or through broadeasting. .. . 


(b) Published News. 

In view of the widely differing conditions obtaining in various coun- 
tries, the Conference is of opinion that the question of the protection of 
published news, whether reproduced-in the press or by broadcasting, is 
one for the decision of the respective Governments concerned, and 
recommends that any Government to whom application in this respect 


10 See League of Nations Document, C. 352, M. 126, 1927. 
11 League of Nations Document, Conf. E. P. 13, General, 1927, 15. 
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_is made by its country’s press should sympathetically consider the ad- 
visability of granting suitable protection. 
Such protection should, however, permit the reproduction of news 
‘within a specified period, subject to acknowledgment and payment. 
The Conference affirms the principle that newspapers, news agencies, 
and other news organizations are entitled after publication as well as 
before publication, to the reward of their labour, enterprise and financial 
expenditure upon the production of news reports, but holds that this 
principle shall not be so interpreted as to result in the creation or the 
encouragement of any monopoly in news. 


In order to realise these principles, it is d2sirable that there should be 
international agreement and that the Council of the League of Nations, 
by resolution, should request the various Governments to give imme- 
diate consideration to the question involved. 


The adoption of this resolution signalizes the failure, for the time being, of 
the efforts to secure an international recogniticn of property in news. In 
view of the careful preparation of the subject, an early renewal of such 
efforts seems improbable. The provisions in Article 10 bis of the convention 
for the protection of industrial property would now seem to afford a more 
substantial basis for securing adequate protection to publishers of news.” 
The history of the insistence on international protection of property in 
news is chiefly interesting because of the light thrown on the process of 
international legislation. It shows quite clearly the futility of attempting to 
regulate by international action those activities which present national as 
well as international problems, but as to which thought in many countries 
has not become crystallized. 
Maner O. Hupson. 


2 For later action by the Council and Assembly of the League of Nations concerning the 
report of the Conference of Press Experts, see League of Nations Official Journal, 1927, pp. 
1103-1108, and ibid., Spec. Supp. No. 53, p. 34. See, also, League of Nations Document, 
C. L. 20, 1928. 
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Third Conference of Teachers of International Law. The program of the 
Third Conference of Teachers of International Law to be held in Washington 
April 25-26, 1928, has been issued. The sessions will be held in the Assem- 
bly Hall of the Carnegie Institution, 16th and P Streets, Northwest, Wash- 
ington, D. C. The Conference will open on Wednesday, April 25, at two 
o’clock p. m. under the presidency of Professor Edwin D. Dickinson, of the 
University of Michigan, Director of the Conference. Dr. James Brown 
Scott, Director of the Division of International Law of the Carnegie Endow- 
ment for International Peace, upon whose invitation the Conference is being 
held, will make a few remarks of welcome, and reports will be submitted by 
Professor Ellery C. Stowell of the American University, Chairman of the 
Committee on Permanent Organization, and Professor Edwin M. Borchard, 
Yale University Law School, Chairman of the Committee on Publications. 
The second session will be held at eight thirty o’clock p. m. on the 25th, with 
Professor William I. Hull, of Swarthmore College, presiding. The subject of 
discussion will be ‘The aim and scope of courses in international law in the 
colleges, the graduate schools, and the law schools.” A round table con- 
ference on problems of instruction in international law will start on Thursday 
morning, April 26, at ten o’clock, with Professor Frederick A. Middlebush, 
University of Missouri, presiding. The subject will be “The distribution of 
international law among the laws of peace, war, and neutrality, and the 
relative emphasis upon each in college, graduate, and law school courses.” 
The round table conference will be continued on Thursday afternoon at two 
o’clock, with Professor John H. Latané, of Johns Hopkins University, pre- 
siding. The subject will be “The facilities for the study of international law 
and the integration of research in international law with investigations in 
related subjects, such as history, geography, economics, international 
politics, and international organization. Are functional studies feasible?” 
At the close of the round table discussions the conference will consider com- 
mittee reports on new proposals and then adjourn. About one hundred 
teachers of international law, representing all sections of the country, are 
expected to be in attendance. The proceedings will be later printed and 
distributed to libraries and interested teachers. 

Fellowships in International Law. The Division of International Law of 
the Carnegie Endowment for International Peace has announced the follow- 
ing awards of Fellowships in International Law for the academic year 
1928-1929: 

Teacher Appointments: Ralph Ebner Himstead, M.A., J.D., Syracuse 
University; Vangala Shiva Ram, M.A., Ph.D., Lucknow University; Harold 
Hance Sprout, M.A., University of Wisconsin; Dennis Dewitt Brane, 
M.A., Western Reserve University. 
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Student Appointments: John Brown Mason, M.A., University of Wis- 
consin (renewal); David Walter Wainhouse, M.A., LL.B., Tufts College 
(renewal); Allister H. G. Grosart, A.B., University of Toronto; Telemachos 
John Maktos, LL.B., Oxford University; Ruth Elizabeth Bacon, A.B., 
Radcliffe College; Lora Lucile Deere, A.B., University of Illinois; Erwin 
Edward Reynolds, A.B., Harvard University; Charles Keith Uren, A.B., 
University of Michigan. 

A special research fellowship has been awarded to Dr. Camilo Barcia 
Trelles, of the University of Vallodolid, Spain, for a year’s research in the 
United States in the subject of the Monroe Doctrine. 

The Hague Academy of International Law has announced its program of 
lectures for the coming summer session. The session is divided into two 
terms, the first one opening on July 2 and closing July 28, the second lasting 
from August 2 to August 25. The program of each term is arranged so as to 
be complete in itself and yet without duplicating lectures in the other term, 
thus accommodating students who can attend for only a single term as well 
as those who desire to spend the two months at the Academy. The lectures, 
which are given in the French language, are intended for allfwho have already 
some acquaintance with international law and wish to; improve it either 
through professional interest or considerations of intellectual culture. The 
instruction is entirely gratuitous, and anyone desiring to follow the course 
has but to address to the Secretariat of the Administrative Council of the 
Academy, the Peace Palace, The Hague, a request for admission, indicating 
his full name, nationality, occupation and address. 

Journal of Abstracts in the Social Sciences. The Social Science Research 
Council announces plans to establish a Journal of Abstracts in the Social 
Sciences, to contain complete citations and short but objective abstracts of 
important new materials appearing in the books, pamphlets and reports, and 
in the many periodicals, both scientific and semi-scientific, published in the 
United States and abroad. The publication of;these abstracts is designed to 
save duplication of effort, to apprise workers of the existence of other special- 
ists, and to stimulate correspondence between them. It will call attention to 
new methods of research, serve as a permanent record of the work already 
accomplished, and promote the development of the sciences to which it 
relates. An organizing committee has been appointed, with a number of 
advisory committees in the several sciences who have been asked to suggest 
(L) the names of scholars who may be considered for the position of salaried 
editors and unsalaried consulting editors; and (2) to draw up a scheme of 
classification adequate to the needs of the systematic grouping of materials 
from their respective fields of specialization within the social sciences. Dr. 
F. Stuart Chapin, Professor of Sociology in the University of Minnesota, is 
chairman of the Organizing Committee. 

Institute of International Relations. A Northwest Session of the Institute 
of International Relations will be held at the University of Washington, 
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Seattle, July 22-27, 1928. While the interest of the Institute is in general 
international affairs, the forthcoming conference will stress the problems of 
the Pacific and the Orient, relations with Great Britain, and problems in 
international education, international organization, international commerce, 
and finance. An invitation to membership is extended to those whose 
interest and experience enable them to contribute to and profit from the 
round table discussions. Universities, colleges, learned societies, labor 
groups, civic organizations, religious bodies, clubs, business and professional 
organizations, are invited to send delegates. A registration fee of ten dollars 
will be charged each member and delegate, which entitles him to attend all 
sessions of the conference. College and university student membership is 
five dollars. Further information may be obtained from the Executive 
Secretary, Dean Charles E. Martin, University of Washington, Seattle, 
Washington. 

Institut Universitaire de Hautes Etudes Internationales. The Postgraduate 
Institute of Internatioral Studies, founded at Geneva in 1927, announces the 
opening of its academic year on October 22, 1928, and to continue until July, 
1929. The Institute aims to provide a permanent postgraduate school of 
international studies at the seat of the League of Nations, and instruction is 
being given in political, legal, economic, and social subjects of an interna- 
tional character. It is governed by an executive council composed of 
Messrs. William Rappard, Rector of the University of Geneva; Vernon 
Kellogg, Permanent Secretary of the National Research Council at Washing- 
ton; Osten Unden, Proiessor at the University of Upsala; the President of the 
Department of Public Education in the Canton of Geneva; and the Minister 
of the Interior of the Swiss Confederation. Besides a regular staff of profes- 
sors, visiting lecturers are provided from different countries. The lectures 
are given in French or English. The Institute will admit applicants in 
- possession of university degrees which are approximately equal in value to a 
Licence of the University of Geneva, but applicants who have no university 
degrees but are qualified by their professional experience, may be admitted 
by the Director. Further information may be obtained from the Seeretary, 
the Postgraduate Institute of International Studies, 5, Promenade du Pin, 
Geneva, Switzerland. ` 

T'he International Colonial Institute. The International Colonial Institute, 
founded in 1894, announces the resumption of its publications containing 
legal, administrative, political, social and economic data relating to the 
principal types of colonies in the entire world, consisting of several volumes a 
year, and, at more or less regular intervals, of monographs dealing with im- 
portant problems engaging the attention of colonial circles. The following 
works are in course of preparation: (a) a comparative study of native 
representative Councils; (b) a study of the regulations affecting native labor; 
and (c) a study of the intensive development of native cultivation. Sub- 
scriptions to the publications of the Institute, dating from January 1, 1928, 
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are at the rate of 100 gold francs per annum, or its equivalent in foreign 
money. Subscriptions may be placed with the International Colonial 
Institute, 34 Rue de Stassart, Brussels, Belgium. f 

Settlement of the Nanking Incident.1 An agreement has been concluded at 
Shanghai between the American Minister, Mr. J. V. A. MacMurray, and 
‘General Huang Fu, Minister of Foreign Affairs of the Nationalist Govern- 
ment at Nanking. The agreement is made in the form of three notes ad- 

.dressed by Huang Fu to the American Minister and three replies from the 
latter. ' 

In the first note the Nationalist Government expresses its profound regret 
for the indignities to the American flag and to official representatives of the 
United States, for the loss of property sustained by the American Consulate, and 
for the personal injuries and material damages done to American residents 
at Nanking. The Nationalist Government affirms that after investigation 
it has been found that these occurrences were instigated by the Communists 
prior to the establishment of the Nationalist Government at Nanking, 
but that the Nationalist Government accepts the responsibility there- 
for. It affirms further that the Nationalist Government has issued orders 
for the protection of the lives and property of Americans in China and it 
_ undertakes that there will be no similar violence or agitation against Ameri- 
can lives or legitimate interests. It declares that the troops of the Division 
which took part in the incident have been disbanded and that it has taken 
steps for the punishment of the soldiers and other persons implicated. It 
undertakes to make compensation in full for personal injuries and material 
damage done to the American Consulate, American officials and American 
residents and property at Nanking. For this purpose it proposes that there 
be created a Sino-American joint commission to verify the injuries and 
damages to assess the amount of compensation due in each case. In reply, 

the American Minister accepts these terms in definite settlement of the ques- 

tions arising out of the incident and affirms that the American Government 
~ looks to the loyal fulfillment of these terms of settlement as affording the 
measure of the good faith and good will with which it may anticipate being 
met by the Nanking authorities, 

In the second note the Nationalist Minister for Foreign Affairs refers to 
the firing by American naval vessels into Nanking on March 24, 1927, ex- 
pressing the hope that the American Government would indicate regret at 
that action. In reply, the American Minister states that the firing was con- 
fined to a protective barrage laid around the house in which the American 
Consul and other Americans had taken refuge from attacks by Chinese 
soldiery, that it provided the only conceivable means by which the lives of 
that party could be saved and it made possible the evacuation of other 
Americans in Nanking whose lives were in actual danger; the American 
Government feels that its naval vessels had no alternative, though it deeply 

1State Dept. press notice, April 2, 1928. 
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deplores that circumstances beyond its control should have necessitated the 
adoption of such measures for the protection of the lives of its citizens. 

In the third note, the Nationalist Minister for Foreign Affairs expressed 
the hope of the Nanking Government that further steps might be taken for 
the revision of the existing treaties and the readjustment of outstanding 
questions. The American Minister replies that the question of treaty revi- 
sion can scarcely be considered germane to that of amends for the Nanking 
incident, but that, as has been manifest from the course of action consist- 
ently pursued by the American Government and from the statement made 
by the Secretary of State on January 27, 1927, the Government and people 
of the United States are sympathetically disposed toward the aspirations of 
the Chinese people for the realization of China’s unrestricted sovereignty, 
and that the American Government hopes that political progress made in 
China may from time to time afford opportunities for revision of treaty 
stipulations which may have become unnecessary or inappropriate. The 
American Government looks forward to the hope that there may be devel- 
oped in China an effective administration representative of the Chinese 
people. 
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(With references to earlier events not previously noted.) 


WITH REFERENCES 


Abbreviations: B. I. I. I., Bulletin de l'Institut Intermédiaire International. B. I. N., 
Bulletin of international news; Clunet, Journal du droit international; Cmd., Great Britain, 
Parliamentary papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New 
York Times); E. E. P. S., European Economic and Political Survey; Europe, L'Europe 
Nouvelle; F. P. A. I. S., Foreign Policy Association Information Service; G. B. Treaty 
Series, Great Britain, Treaty Series; J. L. O. B., International Labor Office Bulletin; J. O., 
Journal Officiel (France); L. N. M. S., League of Nations Monthly Summary; L. N. O. J., 
League of Nations Official Journal; L. N. Q. B., League of Nations Quarterly Bulletin; 
L. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union Bulletin; 
Press notice, U. S. State Dept. press notice; R. D. I., Revue de Droit International; R. G. D. 
I. P., Revue Générale de Droit International Public; R. D. I. P., Revue de Droit Inter- 
national Privé; R. J. I. L. A., Revue Juridique International de la Locomotion Aérienne; 
R. R., American Review of Reviews; U. 5. C. R., U. S. Commerce reports. 


July, 1927 

27 Harm—Irany. Commercial convention signed Jan. 3, 1927, ratified and promul- 
gated in Haiti. U.S.C. R., Jan. 2, 1928, p. 49. 

August, 1927 

5  Iraty—Swrrzurtanp, Exchanged ratifications of convention for navigation on 

Lake Maggiore and Lake Lugano, signed Oct. 22, 1923. Text: R. D. I. (Rome), 
1927, p. 582. 

ll Porrucar-—Sprain. Convention signed at Lisbon on utilization of hydro-electric 
power of the Duero River. Text: R. D. I. (Paris), Oct-Dec., 1927, p. 1059. 

20 CoLomB1a—SWITZERLAND. Signed treaty of conciliation and arbitration at Berne. 
Text: R. G. D. I. P., 1927, p. 847. 

23 to Sept. 2 COMMONICATIONS AND Trarric Conrerence. Held at Geneva. Resolu- 
tions. L. N.O. J., Oct—Nov., 1927, pp. 1129 and 1598. 

31 France—Great Brirain. Agreement of Aug. 18, 1927, regarding administration 
of the New Hebrides, confirmed by exchange of notes. Text: G. B. Treaty Series, 
no. 28 (1927). 

September, 1927 

1-10 Arr Mam Conrurence. International conference held at The Hague. N. Y. 

Times, Sept. 26, 1927, p. 26. 

29 SWITZERLAND—TuRgEY. Exchanged ratifications of most-favored-nation com- 
mercial treaty signed at Angora, May 4, 1927. U.S.C. R., Feb. 6, 1928, p. 384. 

October, 1927 

12 Inish Free Strate—Portucau. Treaty of commerce and navigation between 
Portugal and Great Britain signed Aug. 12, 1914, denounced by Irish Free State. 
U.S.C. R., Jan. 2, 1928, p. 49. 

19 Brazi—VeEnezuets. Exchanged ratifications of convention on internal political 
uprisings, signed April 13, 1926. P. A. U., March, 1928, p. 311. 
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Bove eames: Temporary most-favored-nation agreement signed in Athens, 


Feb. 2, 1927, came into force. U.S.C. R., Jan. 2, 1928, p.-48. 


19 to Jan. 16,1928 Vizna Dispure. Lithuania’s protest to League of Nations ovér closing 


of Lithuanian schools in Vilna made public on Oct. 19. C. S. Monitor, Oct. 19, 
1927, p. 6. N. Y. Times, Nov. 22, 1927, p. 13. Soviet Government presented 
note to Poland on Nov. 24 warning of danger presented by attack against in- 
dependence of Lithuania. Times (London), Nov. 26, 1927, p. 14. Poland pre- 
sented note to Powers on Nov. 28, and Lithuanian Prime Minister issued statement 
denying Lithuania’s readiness to renounce Vilna. Texts: Æ. E. P. S., Nov. 30, 


: 1927, p. 178. U. S..Daily, Nov. 80, 1927. On Dec. 10, Council of the. League 


adopted resolution setting forth declarations of Polish and Lithuanian representa- 
tives, that “state of war” existing between the two countries since 1920 is ter- 
minated, and recommending open, direct negotiations regarding other matters in 
dispute. Times (London), Dec. 12, 1927, p. 14. On Jan. 8-16 notes were ex- 
changed regarding program and time of future negotiations. Text: E. E. P.S., 
Jan. 31, 1928, p. 307. ` 


22 Nicaracua Execrion. Statement handed to Chamorro by State Department 
denying his right to run again for president in 1929, Text: U. S. Daily, Oct. 
24-25, 1927, p. 2. 
November, 1927 . 
1-5. Crimnat Law. International conference for unification of penal law, met at War- 
sew. Resolutions: B. I. I. I., Jan., 1928, p. 140. 
1 ITALY—SWITZERLAND. Protocol to commercial treaty of Jan. 27, 1923, signed Sept. 
24, 1927, came into force after ratification by both countries. U.S.C. R., Feb. 6, 
1928, p. 384. 
3 ' ArcHaNistaAN—PoLsnp. Treaty of friendship signed at Angora. Text: E. E. P. 8. 
Feb. 15, 1928, p. 349. 
‘3 Germany—Potanp. Signed provisional agreement regulating exports of logs and 
lumber from Poland to Germany for one year. U.S.C. R., Jan. 9, 1928, p. 114. 
5 Cusa—Srarn. Commercial treaty signed July 15, 1927, came into force provi- 
sionally, Ratifications have since been exchanged. U.S. C. R., Jan. 9, 1928, p. 
113. 
10 FINLAND—SWITZERLAND. Temporary most-favored-nation commercial treaty, 
signed June 24, 1927, came into force. U.S.C. R., Jan. 2, 1928, p. 48. 
11 France—Surpia. Signed treaty of conciliation and judicial regulation at Paris. 


Text: R. G. D. I. P., 1927, p. 854. 


16-25 RADIOTELEGRAPH CONFERENCE. International conference, which opened on Oct. 4, 


adopted a code of regulations on Nov. 16, to provide system of control of inter- 
national communications by radiotelegraph. Text: U. S. Daily, Nov. 17, 1927, p. 
2. Signed convention on Nov. 25 on behalf of 80 nations to become effective Jan. 1, 
1929. Address of Secretary Hoover: U. S. Daily, Nov. 26, 1927, p. 2. N. Y. 
Times, Dec. 4, 1927, XI: 20. 


17 to Jan. 11, 1928 Mexican Om Law. In decision handed down on Nov. 17 by Mexican 


Supreme Court in favor of the Mexican Petroleum Company, an American corpora- . 
tion, Articles 14 and 15 of the petroleum law of Dec. 26, 1925, were declared un- 
constitutional. Cur. Hist., Jan., 1928, 27: 578. N. Y. Times, Nov. 18-19, 1927, 
p. 1. U.S. Daily, Nov. 19, 1927, p. 1. Text in English: Commercial law series, 
Nov., 1927 (Division of Commercial laws, Dept. of Commerce). On Jan. 11, 1928, 
amendments to petroleum law, modifying Arts. 14 and 15, went into effect with 
their publication in Diario Oficial on Jan. 10. N. Y. Times, Jan. 12, 1928, p. 9. 
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x “Translation of Arts. 14-15, as in original law and as amended: U. S. C. R., Jan. 30, 
1928, p. 312. Cur. Hist., Feb., 1928, 27: 730. 


21-26 Brits or EXCHANGE. Committee of legal experts on bills of exchange met at 
_ Geneva to consider summoning an international conference to bring into harmony 
continental laws on bills of exchange and checks. L. N. M. S., Dec. 15, 1927, p. 

333. 


22 Aupanta—Ivany. Signed ents of defensive alliance in Rome on Nov. 24. Times 
(London), Nov. 25, 1927, p. 16. Text: Europe, Dec. 10, 1927, p. 1647. H.E.P.S., , 
Nov. 30, 1927, p. 173. Cur. Hist., Feb., 1928, 27: 752. 


22 Great Brirain—Perrsia. Protest made to British Government by Persia against 
treaty concluded at Jeddah on May 20, 1927. Text: E. E, P. S., Dee. 31, 1927, p. 
247. 


22 Porano—UnreDn Srares. Signed extradition treaty and protocol at Warsaw. 
Cong. Rec., Feb. 24, 1928, p. 3640. 


23-26 Leacus or Nations Roap Trarric Commrrres. Held meeting at Geneva to con- 
sider proposals with regard to signs concerning safety of the road not provided for 
in the Paris International Convention of 1926, traffic signals, speed limit, licenses 
and taxes of motorists, etc. L.N. M.S., Dec. 15, 1927, p. 334. 


24 Cuna. Nanking Government announced abrogation of treaties or agreements in 
relation to China to which the Nationalist Government is not a party. N. Y, 
Times, Nov. 25, 1927, p. 5. - 


24 HAGUE CONFERENCE ON CODIFICATION OF INTERNATIONAL Law. Secretary General 
of the League of Nations announced appointment of Preparatory Committee for the 
Conference in 1929. (Basdevant, Castro Ruiz, Francois, Hurst, Pilotti.) ZL. N. 
Doc. C. 548. M.196. 1927. V. 


Cusa—Umirep Srarms. Agreement announced on transit charges for mails. U.S. 
Daily, Nov. 26, 1927, p. 1. 


Esronra—Grerce. Exchanged ratifications of most-favored-nation ERREF 
treaty signed Jan. 4, 1927. U.S.C. R., Feb. 27, 1928, p. 585. 


Canapa—Cusa, Trade agreement effective Nov. 25, 1927, announced by Canadian 
Minister of Finance. U. S. C. R., Dee. 5, 1927, p. 631, 


Grrmany—Harimt. Exchange of notes announced, according mutual most-favored- 
nation treatment to products of either nation. U.S.C. R., Jan. 2, 1928, p. 48. 


France--GrermMany. Agreement of Nov. 4 concerning prorogation of certain com- 
mercial agreements relative to Sarre Basin, came into force. J. O., Dec. 4, 1927, p. 
12239. 


29 AFGHANISTAN—PeErsia. Security treaty signed in Kabul. B.I. N., Dec. 10, 1927, 
p. 265. 


30  Franck—Gzrrmany. Commercial agreement, reached by exchange of notes, rela- 
tive to certain articles of merchandise, came into force. Text: J. O., Dee. 4, 1927, 
p. 12288, 


30 to Dec. 3 LEAGUE or Nations PREPARATORY Commission For DISARMAMENT CONFER- 
ENCE. Fourth session held in Geneva, to examine resolutions of Assembly and 
‘Council on arbitration, security and disarmament and to consider progress of the 
work. Delegation of the Union of Socialist Soviet Republics deposited a program 
of disarmament. Committee on Arbitration and Security was constituted and 
drew up its program of work. L.N. M. S., Jan. 15, 1928, p. 354.. U. S. Daily, 
Nov. 8, 1927, p. 26. L. N. Doe. C: 667. M. 225. 1927. IX. 
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December 1927 

1 Grrmany—Great BRITAIN. Exchanged ratifications at Berlin of agreement relat- 
ing to air navigation, signed Berlin, June 29, 1927. G. B. Treaty Series, no. 1 
(1928). Cmd. 3010. . 

1-2 LEAGUE or Nations ARBITRATION AND SECURITY Commission. Constituted by the 
Preparatory Commission on Disarmament Conference at its meeting Nov. 30, 
1927, in accordance with a resolution of the Eighth Assembly. Held first session 
on Dec. 1-2, with all members of the Preparatory Commission represented, with 
exception of the United States. Soviet Russia was represented by an observer. 
L.N.M.S8., Jan. 15, 1928, p. 354. L.N. Doe. C. A. S. 10 (Feb. 6, 1928); C. 667. M 
225. 1927. IX. 

1 Sovrer DISARMAMENT Puan, Presented to fourth session of Preparatory Committee 
for Disarmament Conference, by the delegation of the Union of Socialist Soviet 

. Republics. Text: L. N. Doc. C. 46. M. 281. 1928. IX. Arbitrator (London), 

Jan., 1928, p. 7. 

2 AUSTRIAN Disarmament. Conference of Ambassadors decided that Liquidation 
Organ of Control should cease to function on Jan. 31, 1928. B.I. N., Dec. 10, 
1927, p. 12. 


8 France—Itaty. Exchanged notes, providing for mutual guarantee of the position 
of their respective nationals in the country of the other. N. Y. Times, Dec. 4, 
1927, p. 5. B.I. N., Dec. 10, 1927. 


5 Grerece—Unirep Starns. Funding of Greek debt agreed upon. N. Y. Times, 
Dee. 6, 1927, p. 31. Times (London), Dec. 7, 1927, p. 18. 

5-12 Leacusor Nations Councit. Held 48th session to consider Vilna dispute between 
Lithuania and Poland over expulsion of Polish nationals on Lithuanian territory, 
minority and refugee problems, etc. L. N.O. J., Feb., 1928. L.N. M.S., Jan. 
15, 1928, p. 344. Times (London), Dec. 13, 1927, p. 15. 

7 France—Gresce. Signed agreement on war debt. Times (London), Dec. 8, 1927, 
p. 18. 

7 Honptras—Uniren Srares. Treaty of friendship, commerce and consular rights 
signed to replace treaty of 1864. U.S. Daily, Dec. 13, 1927, p. 1. Press notice, 
Dec. 12, 1927. P. A. U., March, 1928, p. 312. 

7-16 PERMANENT Court or INTERNATIONAL JUSTICE. On Dec. 7, at opening of 12th 
session, M. Anzilctti (Italy) was elected President of the Court for 1928-1930, 
succeeding Dr. Huber; and M. Weiss (France) was elected Vice-President. On 
Nov. 21 and Dec. 16, judgments were given on request of German Government for 
interpretation of two previous judgments of the Court (nos, 7 and 8) relating to the 
taking over by Poland of the Chorzow nitrate plant. On Dec. 8, advisory opinion 
was pronounced on jurisdiction of European Commission of the Danube. L. N. 
M. S., Jan, 15, 1928, p. 346. Pub. of Court, Ser. A. nos. 12-13, and Ser. B, no. 14. 

9  Leacum or Nations Consutrative Commurren. Constituted by the Council. 
Includes experts cn industry, commerce, agriculture, finance, labor, ete. L. N. 
M.S., Jan. 15, 1928, p. 358. 


11 France—Germany. Two declarations were promulgated in France, one relative 
to transmission of judicial acts and to the execution of rogatory commissions in 
civil and commercial matters; the other concerning exemption from guarantee or 
deposition in judicial matters signed Oct. 5, 1927. Text: J. O., Dec. 14, 1927, p. 
12571. 


14 FINLAND—SWEDEN. Signed most-favored-nation commercial treaty at Stockholm. 
U, S. C. R., Jan. 23, 1928, p. 247. Cur. Hist., Mar., 1928, 27: 908. 
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14 Grear Brirain—tInag. Revised treaty regulating relations between the two coun- 
tries signed at Colonial Office. Summary of articles: Times (London), Dec. 20-21, 
1927, pp. 13 and 11. Cmd. 2998. Text: E. E. P. S., Dec. 31, 1927, p. 236. 


15-17 Cumna—Russis. On Dec. 15, Chinese Nationalist Government notified Soviet of- 
ficials of severance of diplomatic relations. Text of mandate and Soviet reply of 
Dee. 17: China Weekly R., Dec. 24, 1927, p. 90. Times (London), Dec. 19, 1927, 
p. 12. g 


16 CODIFICATION OF INTERNATIONAL Law. On Dec. 16, the State Department sent 
note to Secretariat of the League of Nations replying to its communication of 
June 7, 1927, stating that three questions of international law, recommended by the 
Committee on Codification of International Law were not approved for codification 
by the United States: (1) Communication of judicial and extra-judicial acts on 
penal matters; (2) Legal position and functions of consuls; (8) Revision of the 
classification of diplomatic agents. Text: U. S. Daily, Dec. 20, 1927, p. 1. On 
Dec. 28, the Department of State made public a note sent to League of Nations 
approving proposals to frame regulations on nationality, territorial waters, and 
responsibility for injury to person or property of foreigners. Text: U. S. Daily, 
Dec. 28, 1927, p. 1, 3. 


16 German Reparations. Agent General for Reparation Payments issued report for 
third year. Introduction contains details of correspondence between Agent Gen- 
eral and the German Government, conducted in October and November, regarding 
German tendency toward expansion in public finance. Text of introduction and 
conclusions: U. S. Daily, Dec. 30-31, 1927, p. 7. Text of memorandum of Agent 
General and reply of German Government: International Conciliation, no. 237, 
Feb. 1928. 


22 Larvia—Poranp. Provisional most-favored-nation commercial agreement signed 
in Riga. U.S.C. R., Feb. 20, 1928, p. 519. 


23 Great Brrrain—Larvia, Commercial travelers’ sample agreement signed Nov. 
16, 1927, came into force. U.S.C. R., Mar. 5, 1928, p. 648. 


26 Cuire—Spain. Signed arbitration treaty. C.S. Monitor, Dec. 27, 1927, p. 1. 


28: to Feb, 6, 1928 France—Unirep States. On Dee. 28, Secretary Kellogg sent note to 
French Government respecting a “Draft and pact of perpetual friendship between 
France and the United States,” proposed by Premier Briand in June, 1927; invited 
France to join with the United States in proposing a multilateral declaration on 
renunciation of war as an instrument of national policy, open to signature of all na- 
tions, instead of the bilateral pact originally suggested by Briand. Forwarded also 
a draft treaty to replace the Root arbitration treaty of 1908. Text: U. S. Daily, 
Jan. 4, 1928, p. 1. N.Y. Times, Jan. 4, 1928, p. 4. Exchange of notes took place 
Jan. 5, 11, and 21. Texts: F. P. A. I. S., Feb. 17, 1928, p. 409. U.S. Daily, 
Jan. 9, 13, 24, 1928. On Feb. 6, France and the United States signed new arbitra- 
tion treaty on 150th anniversary of first Franco-American alliance in 1778. Text: 
U. S. Daily, Feb. 9, 1928, p. 3. Cong. Rec., Feb. 8, 1928, p. 2810. Cur. Hist., 
March, 1928, 27: 870-3. Supplement to this Journat, p. 37. 


28 Mrxep ArprreaL TRIBUNAL (Anglo-Turkish). Declared itself incompetent in the 
case of the claim of the Eastern Bank against the government for £86,000, said 
to have been lost through the closing of the bank’s Baghdad branch during the war. 
B. I. N., Jan. 7, 1928, p. 19. 


31 Germany—Mexico. Most-favored-nation commercial treaty prolonged until Dec. 
31, 1928. U.S.C. R., Feb. 6, 1928, p. 384. 
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January 1928 


1 > France—Saar Terrrrony. Declaration concerning legal assistance, signed Dee. ` 
14, 1927, came into force. Text: J. O., Jan. 1, 1928, p. 20. 


2 .Dewmarx-—Spain, ‘Trade and navigation convention signed in Madrid: B.J. N., 
Jan. 21, 1928, p. 20. U.S.C. R., Feb. 20, 1928, p. 519. 


3 CoLoMBIA—PERU. Pan American Union announced ratification of boundary treaty 
signed March, 1922. U.S. Daily, Jan. 4, 1928, p. 1. 


6 GERMANY—SERBIA. Commercial treaty signed Oct. 6, 1927, came into force. 
U. S.C. R., Mar. 12, 1928, p. 715. 


11 Buiarum—Unrren Srares. Exchanged ratifications of treaty to prevent illegal im- 
portation of intoxicating liquors, signed Dec. 9, 1925. U.S. Daily, Jan. 12, 1928, 
p.l. U.S. Treaty Series, no. 759. 


16 Germany. Conference of the Reich and the Federal States to discuss possibility of . 
- constitutional and administrative reform, opened in Berlin under presidency of 
Chancellor Marx. Times (London), Jan. 17, 1928, p. 14. 


16 IMPERIAL WIRELESS AND CABLE CONFERENCE. Opened in London. Times (Lon- 
don), Jan. 17, 1928, p. 11. 


16 io Feb. 20 Pan American Conrerence. Sixth International American Conference 

. held at Havana, with delegates from the twenty-one republics. Summary of 
projects approved by the Conference: Press notice, Feb. 20, 1928. U. 5. Daily, 
Jan. 17-Feb. 21 and 28, 1928. Cur. Hist., March, 1928, 27: 858. 


17 Germany—Gruat Brirain. Signed agreement for exemption of shipping profits 
from double taxation. Text: G. B. Treaty Series, no. 3 (1928). Cmd. 3027. 


21 FRANCE—SWITZERLAND. Signed commercial arrangement providing for reductions 
in French import duties on certain classes of Swiss goods. U.S. C. R., Feb. 6, 
1928, p. 384. Europe, Feb. 4, 1928, p. 146. 


21 Franca War Axrcutves. Decree published providing for establishment of a com- 
mission in the Foreign Office to be charged with publication of diplomatic docu- ` 
ments relative to outbreak of the war. Composition of commission: E. E. P. S., 
Jan. 31, 1928, p. 315. 


26 Canapa—JAPan. Decision for exchange of ministers announced. B. I. N., Feb. 4, 
1928, p. 375. 


27 Great Brirrain—Portucau. Signed agreement for mutual recognition of load-line 
certificates. G. B. Treaty Series, no. 4 (1928). Cmd. 3033. 


Eeypr—Switzeriann. Treaty of commerce signed. B.I. N., Feb. 4, 1928, p. 377. 


28 
28 PRIVATE InrernationaL Law. Sixth conference on international civil law closed at 
The Hague. Delegates from 21 European countries and Japan. Times (London), 
Jan. 30, 1928, p. 11. 
February, 1928 
2 CzmcHOSLOVAKIA—VaTICAN. Modus vivendi signed and approved by the Pope. © 
Europe, Feb. 18, 1928, p. 228. 


8 Stare DEPARTMENT. Announced organization of a Division of Protocol, which will 
be in charge of the reception of ambassadors and ministers and of general diplo- 
matic procedure. Text: U. S. Daily, Feb. 4, 1928, p. 3. 


4 Fascism ABROAD. Statute to govern activities of Fascisti living abroad issued by 
Premier Mussolini. N. Y. Times, Feb. 5, 1928, p. 12. Text: E. E. P. 8. Feb. 
15, 1928, p. 352. 
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HAGUE CONFERENCE on CODIFICATION or INTERNATIONAL Law. Preparatory com- 
mittee of the League met at Geneva, and elected M. Basdevant, chairman. L.N. 
News, Feb., 1928, p. 9. 

Canapa—Unirep Srares. Minutes of conference between members of Canadian 
Royal Commission on customs and excise and officers of the United States, in re- 
gard to smuggling conditions, held in Washington, Aug. 29-30, 1927, were made 
public. Press notice, Feb. 7, 1928. 

France—Saar TERRITORY. Convention signed on Jan. 20, 1928, relative to mutual 
aid to nationals, came into force. Text: J. O., Feb. 12, 1928, p. 1726. 

Neraertanps—Unitep Srares. Signed protocol interpretative of Art. I of peace 
treaty signed Dec. 18, 1918. Cong. Rec., Feb. 24, 1928, p. 3640. 


r 


INTERNATIONAL CONVENTIONS 


"ARIAL NAVIGATION. Madrid, Nov. 1, 1926. 
Ratification: Paraguay, Aug. 27, 1927. P. A, U., Jan. 1928, p. 99. 
ARMS TRAFFIC CONVENTION. Geneva, June 17, 1925. 
Ratification: Venezuela. Dec. 15, 1927. P.A. U., March, 1928, p. 312. 
Arms Trarric. Declaration regarding Ifni. Geneva, June 17, 1925. 
Ratification: Venezuela. Dec. 15, 1927. P.A. U., March, 1928, p. 312. 
Arms Trarric. Final Act. Geneva, June 17, 1925. 
Ratification: Venezuela. Dec. 15, 1927. P.A. U., March, 1928, p. 312. 
Arms Trarric. Protocol of signature. Geneva, June 17, 1925. 
Ratification: Venezuela. Dec. 15, 1927. P. A. U., March, 1928, p. 312. 
Arms Trarric. Protocol on Chemical Warfare. Geneva, June 17, 1925. 
Ratification: Venezuela. Dec. 15, 1927. P.A. U., March, 1928, p. 312. 
Corrricu? Union. Revision, Berlin, Nov. 13, 1908. Protocol, Berne, Mar. 20, 1914. 
Adhesion: Irish Free State. Oct. 21,1927. Droit d Auteur, Nov. 15, 1927, p. 125. 
Currency AND BANKING REFORM IN Esrnonta. Protocol. Geneva, Dec. 10, 1926. 
' Ratification: Esthonia. May 10, 1927. L. N.O. J., Nov., 1927, p. 1537. 
EMPLOYMENT or CHILDREN at Sea. Genoa, July 9, 1920, 
Ratifications: 


Norway. Sept. 10, 1927. 
Serbia. March 20, 1927. JI. L.O. B., Nov. 15, 1927. 
EMPLOYMENT OF CHILDREN 1N Inpustry. Washington, Nov. 28, 1919. 
_ Ratification: Serbia. March 20, 1927. I.L.O. B., Nov. 15, 1927. 
EMPLOYMENT OF YOUNG PERSONS as TRIMMERS AND Stoxers. Geneva, Nov. 11, 1921. 
Ratifications: 
Norway. Sept. 10, 1927. 
Serbia. March 20, 1927. I. L.O. B., Nov. 15, 1927. 
GREEK Rervezes. Protocol for further settlement. Geneva, Sept. 15, 1927. 
Signature: Greece. L. N.O. J., Nov., 1927, p. 1531. 
HEALTH INSURANCE FOR AGRICULTURAL WoRKERS. Geneva, June 15, 1927, 
Ratification: Germany. U.S. Daily, Dec. 23, 1927, p. 12. 
HEALTH INSURANCE OF WORKERS IN INDUSTRY AND COMMERCE AND HOUSEHOLD EMPLOY- 
MENT. Geneva, June 15, 1927. 
Ratification: Germany. U.S. Daily, Dee. 23, 1927, p. 12. 
Inspection or Emigrants. Geneva, June 5, 1926. 
Ratification (conditional): Great Britain.’ Aug. 27, 1927. J. L.O. B., Nov. 15, 1927. 
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Marernity Convention. Washington, Nov. 29, 1919. 
Ratifications: 
Germany. Aug. 31, 1927. 
Serbia. Mar. 20,1927. I.L.O. B., Nov. 15, 1927, 


MEDICAL Examination oF Youne Persons EmrLOYED at Sea. Geneva, Nov. 10, 1921. 
Ratification: Serbia. Mar. 20, 1927. I. L. 0. B., Nov. 15, 1927. 

‘Nicut Worx or Women. Washington, Nov. 28, 1919. 

` Ratification: Serbia. March 20, 1927. I.L.O. B., Nov. 15, 1927. 


Nigut Worx or Youna Fersons. Washington, Nov. 28, 1919. 
` Ratification: Serbia. March 20, 1927. I. L.O. B:, Nov. 15, 1927. 


Oren Door (Integrity of China). Washington, Feb. 6, 1922. 
Ratification: Mexico. Cect. 5, 1927. P.A. U., Feb., 1928, p. 202. 


Oprom Convention. Geneva, Feb. 19, 1925. 
Ratification: Austria. Nov. 25,1927, L. N.O. J., Dec. 1927, p. 1687. ` 


Pan AMERICAN ÅRBITRATION. Santiago, May 3, 1923. 
Ratification: Mexico. Oct. 5, 1927. P. A. U., Feb., 1928, p. 203. 


Pan American SANITARY Cope. Habana, Nov. 14, 1924. Additional protocol, Lima, 
Oct. 17, 1927. 
Ratification: United States. Feb. 24, 1928. Cong. Rec., Feb. 24, 1928, p. 3639. 


"POSTAL CONVENTION AND Prorocou. Mexico, Nov. 9, 1926. 
Ratification: Costa Rica. Sept. 27, 1927. ° P. A. U., March, 1928, p. 312. 


` Rapro Tetzcrara Convention. London, July 5, 1912. 
Ratification: Haiti. Oct. 3, 1927. P.A. U., Feb., 1928, p. 202, 


REPATRIATION or Seamen. Geneva, June 23, 1926. 
Ratification: Belgium. Sept. 29, 1927. I. L.O. B, Nov. 15, 1927, L.N.0O.J., Nov, 
1927, p. 1508. . 
Seamen’s ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratification: Belgium. Sept. 29, 1927. J. L.O. B., Nov. 15, 1927. L.N.O.J., Nov., 
1927, p. 1508. 
Sravery Convention. Geneva, Sept. 25, 1926. 
Ratification: Belgium. Sept. 23, 1927. D.N.O. J., Nov., 1927, p. 1532. 
TELEGRAPH. St. Petersburg, July 22, 1875. Revision, Paris, Oct. 29, 1925. 
Ratification: Haiti. July 26, 1927. P.A. U., Jan., 1928, p. 98. 
TRADE RESTRICTIONS CONVENTION. Geneva, Nov. 8, 1927. 
Signature: United States. Jan. 30, 1928. U.S. Daily, Jan. 31, 1928, p.1. U.S.C. Ru 
Feb. 13, 1928, p. 455. 
UNEMPLOYMENT ConvEeNTION. Washington, Nov. 28, 1919. 
Ratification: Serbia. March 20, 1927. I.L.O. B., Nov. 15, 1927. 
UNIVERSAL POSTAL Convention. Stockholm, Aug. 28, 1924. 
Ratifications: 
~- Costa Rica. Sept. 27, 1927. P.A. U., March, 1928, p. 312. 
Mexico. Dec. 31, 1925. 
Venezuela. May 31, 1927. P. A. U., Jan., 1928, p. 98. 


Wersty Rest iw Inpustry. Geneva, Nov. 17, 1921. 
Ratification: Serbia. March 20, 1927. I. L.O. B., Nov. 15, 1927. 
Weicuts anb Mrasures Burzav. Paris, May 20, 1875. 
Ratification deposited: Germany. Jan. 30, 1928. J.O., Feb. 16; 1928, p. 1942. 
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Warm Stave Trane. Geneva, Sept. 30, 1921. 
Accession: Sierra Leone. Nov. 16, 1927. L. N.O.J., Dec., 1927, p. 1637. 
Workmen’s COMPENSATION FoR ACCIDENTS (Equality of treatment). Geneva, June 5, 
1925. 
Ratifications: 
Belgium. Sept. 20, 1927. 
Finland. Sept, 12, 1927. 
India. Sept. 28, 1927. 
Netherlands. Sept. 2, 1927. 
Serbia. March 20, 1927. I.L.O. B., Nov. 15, 1927. 
Worxmen’s COMPENSATION For ACCIDENTS. Geneva, June 10, 1925. 
Ratifications: 
Belgium. Sept. 20, 1927. 
Netherlands. Sept. 2, 1927. 
Serbia, March 20, 1927. J. L.O. B., Nov. 15, 1927. 
WORKMEN’S COMPENSATION FoR OCCUPATIONAL Diseases. Geneva, June 10, 1925. 
Ratifications: 
Trish Free State. Nov. 25, 1927. 
Switzerland. Nov. 16, 1927. L. N.O.J., Dec., 1927, p. 1637. 
Belgium. Sept. 20, 1927. 
Finland. Sept. 12, 1927. 
India. Sept. 28, 1927. 
Serbia. March 20, 1927. I. L.O. B , Nov., 15, 1927. 


M. Auice MATTHEWS. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF | 
INTERNATIONAL LAW 


ARBITRAL TRIBUNAL INSTITUTED BY THE REPARATION 
COMMISSION AND THE GOVERNMENT OF THE UNITED 
STATES TO DECIDE THE CLAIM OF THE STANDARD 
OIL COMPANY TO CERTAIN TANKERS! 


MAJORITY AWARD 


Rendered at Paris, August 5, 1926 


By an agreement of June 7, 1920, the Government of the United States and the Reparation 
Commission submitted to a tribunal of three arbitrators the claim of the Standard Oil Com- 
pany to beneficial ownership in certain tankers belonging to a German company at Hamburg 
and flying the German flag, which were turned over to the Reparation Commission by the 
German Goverment under the provisions of the Treaty of Versailles. 

The tribunal found that, except for an infinitesimal part, all the shares and debentures 
representing the capital of the German company were originally owned by the American 
company; that an attempted sale of its voting shares by the latter-to a German national in 
February, 1917, when war was imminent between the two countries, was invalid because 
there had been no actual transfer of the shares in compliance with German law, and that 
therefore at the time of the coming into force of the Treaty of Versailles the American Com- 
pany was still the owner of the whole of the shares of the German combany. 

By a majority decision, from which the American arbitrator dissented, the tribunal held 
Ahat the ownership of the securities of the German company did not vest in the American 
company the beneficial ownership of the tankers, which it conceived to be a special kind of 
right distinct from the Hight of ownership of the securities and additional to it. It was held 
that neither the shareholders nor other creditors have any right to corporate assets other 
than to receive a share of the profits during the existence of the company and a proportional 
share of the assets after it is wound up; that the control of a corporation by certain share- 
holders is not equivalent to ownership of its property; that the right of shareholders to the in- - 
come produced by the operation of the corporate assets does not make the shareholders 
beneficial owners of the said assets inasmuch as such profits bélong to the shareholders only 
in so far as and when they are distributed; and that the right of sharing in the income when 
allotted, and in the division of assets when the company is dissolved, are so essentially the 
characteristic rights of shareholders that they cannot be held to constitute a distinct and 
added right of beneficial ownership in the corporate assets. 

The company’s claim for equitable financial reimbursement was also disallowed by the 
majority award because of the attempted sale of the shares to a German national in 1917, 
which the tribunal set aside by the strict application of German law, thus enabling the Ameri- 
can company to submit its claim to the tribunal only by the application of strictly legal 
considerations; and secondly, because an investor in a foreign country must submit to 
the laws of that country. and assume the risks incident to a state of war, and has no ground 
for complaint if he recetves the same treatment as nationals of the country and of allied and 
associated nationals with regard to their property therein as provided by the treaty of peace. 


PREAMBLE 
Whereas, 

It is fitting, before examining the question in any way, to recall the follow- 
ing facts and documents: 

By Paragraph I of Annex III to Part VIII of the Treaty of Versailles, the 
German Government “on behalf of themselves and so as to bind all other 
persons interested, ceded to the Allied and Associated Governments,” 

1 Printed from text furnished through the courtesy of the Department of State. Head- 
note by the Managing Editor of the JOURNAL. 
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represented for the purpose by the Reparation Commission, “the property in 
all the German merchant ships which are of 1,690 tons gross and upwards.” 

The third paragraph of the same annex lays down that “the ships and 
boats mentioned in Paragraph 1 include all ships and boats which (a) fly, or 
may be entitled to fly, the German merchant flag; or (b) are owned by any 
German national, company or corporation.” 

In execution of the above provisions, the German Government delivered 
to the Reparation Commission nine tankers (Helios, Mannheim, Sirius, 
Niobe, Pawnee, Hera, Loki, Wotan and Wilhelm Riedemann) which belonged 
to a company having its registered office at Hamburg and: known as the 
Deutsche Amerikanische Petroleum Gesellschaft, hereinafter referred to as the 
D. A. P.G. 

There was no doubt that, from the point of view of the German Govern- 
ment, the ships in question came under Annex III, seeing that they flew the 
German merchant flag and also belonged to & company which was indis- 
putably German. 

It must be pointed out at once that, subsequently, one of these vessels, the 
Wilhelm A. Riedemann, was recognized as not deliverable as a vessel under 
construction under Annex III and that three others, the Helios, Mannheim 
and Sirius, were sold by agreement between the parties. 

The present arbitration is concerned with the tankers Niobe, Pawnee, 
Hera, Loki and Wotan, with the proceeds from their working and with the 
proceeds from the sale of the tankers Helios, Mannheim and Sirius. 

In March, 1919, and subsequently, through the intermediary of the 

. American delegations to the Peace Conference and to the Reparation Com- 

mission, the American Standard Oil Company of the State of New Jersey 
protested against the delivery to the Powers of the vessels in question, of 
which it claimed the ownership. 

In support of this claim, the Standard Oil Company relied upon the fact 
that the D. A. P. G. had been created by it, with the help of capital supplied 
by it and employed for the construction of the vessels claimed. It explained 
that the capital of the D. A. P. G. was 60 million marks, divided into 9 
million shares, 21 million share-warrants and 30 million debentures. It 
alleged that at the time of the coming into force of the Treaty of Versailles, 
it owned of this capital the whole of the shares and almost all the share- 
warrants and debentures, except for an infinitesimal part. 

It concluded that it had a right of ownershi> in the disputed vessels of a 
special kind known as “beneficial ownership,” which made it impossible to 
say that they were the property of German nationals in the meaning of 
Annex ITI. 

It further invoked considerations of equity which, in its opinion, justified 
the return of these vessels. 

As the Governments of the Principal Allied Powers represented on the 
Reparation Commission did not see fit to allow the claim of the Standard 
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Oil Company, a convention was concluded, after many discussions which will 
be mentioned later, on June 7, 1920, between the Reparation Commission 
represented by M. Dubois and Sir John Bradbury, and the United States 
Government, represented by Mr. Boyden. 

Under this convention the disputed tankers were temporarily handed over 
to the Government of the United States of America on the understanding 
that they were to fly both the flag of that country and the interallied flag. 

In order to settle the dispute, Article 1 of this convention provided for the 
constitution of an independent tribunal in the following form: 

Paragraph 1: If the United States has not on July 1, 1920, ratified 
the Peace Treaty and an American representative is not qualified and 
acting on the Commission, then the Standard Oil Company’s claim shall, 
at the request of the United States or other interested Governments, be 
adjudicated by an independent tribunal to be agreed upon between the 
United States and the several Governments concerned so that all parties 
interested may be properly heard. The Reparation Commission and 
the United States pledge themselves to use their best efforts to arrange 
this tribunal without delay. 


The problems to be submitted to this Tribunal were formulated as follows 
in Paragraphs F and G: 


Paragraph F: As soon as the Reparation Commission or Independ- 
ent Tribunal mentioned in Paragraph 1 has declared its decision upon 
the claim of the Standard Oil Company, the United States will transfer 
tankers in accordance with such decision, it being agreed, however, that 
if Standard Oil Company makes good its claim to beneficial ownership 
of all or any of the tankers in question, then such tankers shall by the 
terms of the decision be awarded to that Company and transferred to 
the United States flag. ` 

Paragraph G: IE Standard Oil Company fails to make good its claim 
to beneficial ownership of tankers, but is found to be entitled to financial 
reimbursement, then Standard Oil Company shall be entitled to liquida- 
tion of the award by transfer of tankers to a value equal to the award, 
the tankers to be valued by the Reparation Commission or Independent 
Tribunal in its award, and the particular tanker or tankers to be selected 
by the Standard Oil Company and accepted by the Company at the 
valuation aforesaid. 


By a decision of October 14, 1921, the Reparation Commission proceeded, 
with the approval of the American unofficial delegate, to set up the Tribunal 
provided for in Paragraph 1 of the said agreement. It appointed as arbi- 
trators: Colonel Hugh A. Bayne, attorney at the Supreme Court of the 
United States, and M. Jacques Lyon, avocat à la Cour d'Appel de Paris. 
Moreover, it was provided by this decision that in the event of disagreement 
between them a third arbitrator previously appointed for the purpose would 
become a member of the Tribunal and the decision of the majority of the 
members of the Tribunal thus constituted would be final. 

The two arbitrators appointed by the decision of October 14, 1921, re- 
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ceived the memorials and heard the observations of the parties concerned, 
but, as they were unable to come to an agreement and had previously ob- 
tained a promise of coöperation from M. Erik Sjoeborg, former Sectional 
President of the Franco-German Mixed Arbitral Tribunal and Envoy 
Extraordinary and Minister Plenipotentiary of the King of Sweden, they 
requested the latter to join them on the Tribunal. 

The Tribunal thus constituted proceeded to a further examination of the 
question. All the documents were submitted to the new arbitrator for 
examination. 

M. Lyon and Colonel Bayne, acting respectively on behalf of the Repara- 
tion Commission and the American Government, waived any further hearing 
and the parties confinec themselves to adding a short written note to their 
previous memorials, the arguments and conclusions of which they main- 
tained. 

Thus after various meetings in Paris for deliberation, MM. Sjoeborg and 
Lyon formulated the majority decision, the text of which is given below, to 
which Colonel Bayne appended a minority opinion. 


THE SALE or THE SHARES IN FEBRUARY, 1917 


Whereas, in support of its claims, the Standard Oil Company asserts that 
at the time to which it is necessary to go back to determine the validity of 
these claims, that is, January 10, 1920, the date of coming into force of the 
Treaty of Versailles, it was owner of all the shares and almost all the other 
securities of the D. A. P. G.; 

Whereas the Reparation Commission objects that at a date previous to 
that time the Standard Oil Company had sold al] these shares; 

Whereas, in fact, it is indubitable that in February, 1917, when America’s 
declaration of war was imminent, the Standard Oil Company, desiring to 
save its shares from corfiscation by the German Government, sold all its 
voting shares to a German national, Herr Riedemann; and whereas the price 
not having to be paid until a later date, the purchaser made over to the 
Standard Oil Company as partial guarantee, some securities which he held 
in the United States; 

Whereas, however, it is necessary to examine the juridical effects of this 
sale; 

Whereas the above-mentioned securities made over by Riedemann to the 
Standard Oil Company were seized as enemy property by the Alien Property 
Custodian, the latter, when opposition was lodged by the Standard Oil 
Company, asserted his belief in the good faith of the sale, but nonetheless, by 
a decision of February 6, 1919, declared it to be null and void; 

Whereas this decision being prompted only by reasons of public order, 
could not lead the Tribunal to consider the sale ss null; 

Whereas, in order to determine the validity of the latter it is necessary to 
refer to German law; 
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` Whereas this contract was concluded in Germany; whereas it is necessary 

in this connection to note that in reply to a cable of February 5, 1917, in 
which, after formulating his offer of purchase, Herr Riedemann added: 
“Purchase to be perfect on receipt of your confirmation,” to which the 
Standard Oil Company replied the same day: “Terms stated accepted and 
sale confirmed.” 

‘Whereas, moreover, in this case, it was a question of the sale of the shares 
of a German company, and under the contract the shares sold were, in 
accordance with the express intention of the parties, to be transferred on the 
books of the company to their new owner; 

Whereas in order tc understand the effect of such a sale in German law, 
two legal opinions were submitted to the Tribunal, the one emanating from 
Professor Riesse of the University of Berlin, communicated by the Managing 
Board of the Standard Oil Company, and the other from Herr Max Bonnem, 
Advocate at the Court of Berlin, directly consulted by M. Lyon and Colonel 
Bayne; 

Whereas it appears from these opinions. that since the shares in question 
are registered shares, German law, which is strictly formalistic on this point, 
considers their sale as perfect only as and when the securities representing the 
shares have been the subject of a material transfer from the seller to the 
purchaser; 

. Whereas it is not denied that the EEA issued by the D. A. P. G. 
representing shares which formed the subject of the convention of February, 
1917, never left the head office of the Standard Oil Company in the United 
States; 

Whereas, E failing their handing over to the purchaser, the sale in 
qüestion must be considered, in German law, as never having been put into 
execution; 

Whereas it is consequently certain that at the time of the coming into force 
of the Treaty of Versgilles, the Standard Oil Company was still owner of the 
whole of the shares, as well as of almost all the other securities of the 
D. A. P. G.; ` 

Whereas, “this point being established, it is necessary to consider suc- 

-cessively the problems arising for the Tribunal out of Paragraphs F and G of 
the agreement of June 7, 1920; 


PARAGRAPH F 


Whereas, under this paragraph, it is for the Tribunal to decide whether the 
Standard Oil Company has made good its claim to the “beneficial owner- 
ship” of all or any of the tankers; 

Whereas, at the outset, a question of interpretation of the terms of refer- 
ence arises; 

^ Whereas this question is: whether the proof of the ownership by the 
Standard Oil Company on January 10, 1920, of all or nearly all the various 
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categories of securities issued by the D. A. P. G. is the sole and only condition 
of its alleged right to the “beneficial ownership” of the tankers, or whether 
this right does not involve a factor in addition to the right of ownership of 
the securities, the nature of which factor it is for the Tribunal to determine; 

Whereas, in other words, it has to be ascertained whether the previous 
finding of the right cf ownership of the Standard Oil Company in the securi- 
ties of the D. A. P. G. ends the task of the Tribunal, or whether it is only the 
point of departure necessary, but in itself insufficient; 

- Whereas the Tribunal cannot find that the agreement of June 7, 1920, 

may be interpreted to mean that the own2rship of the securities of the 

D. A. P. G. would suffice to confer upon tae Standard Oil Company the 
“beneficial ownership” of the tankers; 

Whereas, in the first place, such an interpretation is belied by the prepara- 

tory reports of the said agreement, especially Paragraphs F and G, as com- 

municated to the Tribunal by Colonel Bayne; 

Whereas the Reparation Commission had entrusted the drafting of these 
two articles to Sir John Bradbury and Mr. Boyden, representing respectively 
‘Great Britain and the United States on the Reparation Commission; 

Whereas in a telegram sent on May 19, 1920, to the State Department, 
Mr. Boyden summazized as follows the attitde of Sir John Bradbury with 
regard to the American proposal for the drafting of Paragraph F: 

He has no objection to Standard Oil Company making any claim of 
any kind before Tribunal. His objection is to instructing Tribunal that 
proposal ownership of securities shall necessarily lead to any particular 
result. He wishes whole matter to be determined by Tribunal. If your 
language “clair. of beneficial ownership” means beneficial ownership in 
tankers themselves, he would accept youridea. It would then be possi- 
ble for Tribunal to consider whether ownership of securities as proved 
did or did not constitute beneficial ownership of the tankers, but if your 
language means, as he thinks, that ownership of securities necessarily 
determines the question of beneficial ownership, then he is unwilling to 
accept your sugzestion; 


Whereas it further appears from this same cable that Sir John Bradbury, 
. not accepting the American suggestion concerning the drafting of Paragraph 
F, proposed another wording for this paragraph, namely that which was 
afterwards inserted in the agreement; 

Whereas in a note of May 20, 1920, transmitted to Mr. Boyden, Sir John 
Bradbury, who drafted it, declared: 

If the Reparation Commission rightly understands the contention of 
the United States Government, it is that the vessels in question are 
substantially the property of United States citizens by reason of the fact 
that an American Company is the proprietor of practically the whole of 
the securities of the German Company to which they belong; 


Whereas it follows from the facts set forth above that prior to the signing 
of the agreement of June 7, 1920, the Reparation Commission, through its 
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spokesman Sir John Bradbury, had clearly stated to Mr. Boyden, represent- 
ing the American Government, that in its opinion Article F, as it stood, could 
not be interpreted to mean that the problem submitted to the Tribunal was 
limited to examining the right of ownership of the Standard Oil Company in 
the securities of the D. A. P. G.; 

Whereas, moreover, and independently even of the conclusion to which 
the preliminary reports necessarily lead, if the parties concerned had meant 
to submit to the Tribunal only the problem of the ownership of the securities, 
they would certainly not have failed to say so expressly and would not have 
concealed this problem, which it would have been easy to state, under cover 
of the “claim to beneficial ownership”; 

Whereas, moreover, it would be difficult, if the agreement of June 7, 1920, 
had been interpreted by the Standard Oil Company as limiting the task of the 
Tribunal, to explain why the introductory memorial of this company, signed 
by three eminent counsel was almost entirely devoted to discussing the 
juridical rights of the shareholders in the corporate assets; 

Whereas, finally, such an interpretation of Paragraph F seems to render 
Paragraph G unnecessary; for either the Standard Oil Company, making 
good its right of ownership in all or part of the securities, thereby establishes 
directly, from this very fact, its right of ownership in all or part of the dis- 
puted vessels, or else, the Standard Oil Company having failed to get itself 
recognized owner of the securities, it is difficult to understand on what basis 
an indemnity could be awarded to it under Paragraph G; 

Whereas, since the Tritunal concluded on this point that if the problem of 
“beneficial ownership” could only arise in so far as the Standard Oil Com- 
pany had previously established its right of ownership in the securities of the 
D. A. P. G., the two problems remain distinct, and ‘beneficial ownership” is 
only conceivable in the form of a special kind of right, distinct from the right 
of ownership of the securities and additional to it; 

Whereas it is consequently necessary to ascertain what this right may be 
from the definition given of it by the Standard Oil Company, to whom it falls 
to make good its claim to “beneficial ownership”; 

Whereas, indeed, the two memorials submitted to the Tribunal in the 
name of the Standard Oil Company, that of Mr. John B. Moore of December 
31, 1921, and that of Mr. Piesse of August 31, 1923, furnish a twofold defini- 
tion of this expression; 

A 


(a) Whereas the first definition appears in Nos. 16 and 17 of the “de facto 
and de jure Summary ” at the close of the first memorial (p. 114), as follows: 


16. The right of beneficial ownership, derived from the substantial, 
i.e. the lucrative or economic interest, is universally recognized. This 
right, although subject to the agreed conditions of legal control, reaches 
the property itself and comprises the right to the continued present enjoy- 
ment and ultimate possession. i 
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i7. The right of beneficial ownership is most frequently assured 
through corporate organization, in which individuals unite their re- 
sources for purposes of business, and while the control and use of the 
property are subject to the terms of the corporate agreement, yet the 
contributing individuals, as the ultimate owners of the assets, have in 
the capital and business a distinct and pcsitive right of property which the 
law recognizes and protects. This right, no matter by what form of 
security it is evidenced, is recognized urder all legal systems; 


Whereas the argument of the Standard Oil Company is perfectly unam- 
biguous since it lays down very clearly that in its view the shareholder in a 
company has in the assets of that company “a distinct and positive right of 
property which the law protects,” a right sui generis known as beneficial 
ownership which is essentially a right which “reaches the property”; 

Whereas the existence of such a right can be affirmed by the Tribunal only 
in so far as it could be proved that this right has been recognized by doctrine 
and sanctioned by jurisprudence; 

(b) Whereas indeed the memorials of the Standard Oil Company quote 
passages from authors and appeal to the works of doctrinal authorities; 

Whereas, however interesting these opinions may be from the theoretical 
point of view and for the effect they may pcssibly have on future jurispru- 
dence, the Tribunal must remark that up to the present they have encoun- 
tered the opposition of most doctrine and nearly all jurisprudence, which in 
all countries accord to the legal entity known as a company a personality and 
a patrimony entirely distinct from those of its shareholders; 

Whereas in fact the decisions of principle of the highest courts of most 
countries continue to hold that neither the shareholders nor their creditors 
have any right to the corporate assets other taan to receive, during the exist- 
ence of the company, a share of the profits, the distribution of which has been 
decided by a majority of the shareholders, and, after its winding up, a 
proportional share of the assets; 

Whereas it is sufficient in this connection tc quote, in so far as concerns the 
United States, the case of Eisner v. Macomber (1919, 252 U. S. 189), in 
which, the point being to determine whether stock dividend should be con- 
sidered to be dividend which as such became the property of the shareholders 
or to be capital which remained the property of the company, in this case the 
Standard Oil Company of California, the Supreme Court of the United 
States declared that: ‘The stockholder’s interest pertains not to any part, 
divisible or indivisible, but to the entire assets, business, and affairs of the 
company. Nor is it the interest of an owner in the assets themselves, since 
the corporation has the full title, legal and equitable, to the whole”; 

Whereas this decision must be compared with the decision of the New 
York State Appellate Court in the case of Riggs v. Insurance Co. (123 N. Y. 
7, 1890), in which, replying in the affirmative to the question as to whether a 
shareholder as such had the right to insure certain corporate property, the 
court declared: “It seems to us, both upon authority and reason, that the 
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insurance now:in question is a fair and reasonable contract of indemiity 
founded upon a real interest, though not amounting to an estate, legal « or 
equitable, in the property insured”; ~ 

Whereas numerous similar decisions have been rendered. by the British 
courts, and whereas it will be’sufficient to quote in this connection the nO 
ing decisions which have established a precedent: 

Bulmer v. Norris (1860, 9 C. B. N. S. 19), in which it was decided that the 
shareholder in a joint stack company had no legal or equitable interest in 
lands belonging to the company, his interest being limited toa proportional 
share in the profits of the company; 

R. v. Arnaud (1846, 9 Q. B. 806), in which Lord Denman, deciding the 
case of a limited liability company which was the owner of.a vessel, declared 
that “the corporation is, as such, the sole owner of the ship, and individual 
members of the corporation are not ugeg, in whole or in part, directly or 
indirectly, to be owners of the vessel’ 

Gramaphone Co. Ltd. v. Stanley (1908, 2 K. B. 89), in which Lord Cozens 
Hardy declared: ` 


The fact that an individual by himself or his nominees holds practi- 
_ cally all the shares in a company may give him the control of the com- 
pany in a sense that it may enable him by exercising his voting powers 
to turn out the directors and to enforce his own views as to the policy, 
‘but it does not in any way diminish the rights and powers of the directors 
or make the property and assets his, as distinct from the corporation’s. 
- Nor does it make any difference if he acquires not practically the whole 
but absolutely the whole of the shares. The business of the company 
does not thereby become his business. He is still entitled to receive 
dividends on his shares but no more; 


Whereas a decision of the House of Lords of April 3, 1925 (Macaura ». 
Northern Assurance Company, Ltd.) (Times Law Reports, May 8, 1925, 
page 447), summing up and confirming all this jurisprudence, declared null 
and void a contract insuring a stock of building timber belonging to a 
company, concluded by a person who was at the same time the owner of all 
the shares of the company and by far its most important creditor; 

Whereas in support of this conclusion it is pertinent to quote the following — 
passages by Lords Buckmaster, Sumner and Wrenbury: 

Lord Buckmaster: 


Turning now to his position as shareholder, this must be independent 
of the extent of his share interest. If he were entitled to insure holding 
‘all the shares in the company, each shareholder would be equally en- 
titled, if the shares were all in separate hands. Now no shareholder has 
any right to any item of property owned by the company, for he has no 
legal or equitable interest therein. He is entitled to a share in the 
-profits while the company continues to carry on business and a share in 
the distribution of tke surplus assets when the company is wound up; 
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Lord Sumner: 


He stood in no legal or equitable relation to the timber atall. He had 
no concern in the subject insured. His relation was to the company, not 
to its goods, and after the fire he was directly prejudiced by the paucity 
of the company’s assets, not by the fire; 


Lord Wrenbury: 


This appeal may be disposed of by saying that the corporator, even if 
he holds all the shares, is not the corporation and that neither he nor any 
member of the company has any property, legal or equitable, in the 
assets of the corporation; 


Whereas, in so far as concerns French jurisprudence, it will be sufficient to 
quote Professor Thalier, who is one of the most eminent opponents of the 
classic theory of the personality of companies, but who adds, on page 189 of 
the 1916 edition of his Traité élémentaire de droit commercial: “ Jurisprudence 
has immutable faith in it and does not seem even to suspect the existence of 
the other constructions which doctrine advances in opposition”; 

(c) Whereas the memorials of the Standard Oil Company rely also on 
various legal or administrative decisions on the seizure of ships or the se- 
questration of property belonging to companies during the war, according to 
which courts and administrations of the belligerent countries admitted that 
the nationality and personality of a company could not constitute an obstacle 
to a seizure or a sequestration if it could be proved that the company was 
“controlled” by enemy subjects; 

Whereas however the decisions and circulars relied on have avoided placing 
themselves in direct opposition to the classic theory and the established 
doctrine; whereas they never denied that the company should in private law 
be considered to be the legitimate owner of the property seized or seques- 
trated; whereas reasons of public weal and national safety alone led them to 
admit that the enemy nationality of the shareholders must affect the char- 
acter and functions of the company; 

Whereas, in order to bring out the real nature of the decision of the House 
of Lords in the case of Daimler Company, Ltd. v. Continental Tyre & Rubber 
Company (1916 2 App. Cas. 307), and to show the error in the conclusions 
which the Standard Oil Company seeks to draw from it in favor of its 
theory, it is sufficient to quote the following passage from Lord Parker’s 
opinion: 

No one can question that a corporation is a legal person distinct from 
its corporators; that the relation of a shareholder to a company which is 
limited by shares, is not in itself the relation of principal and agent or 
the reverse; that the assets of the company belong to it, and the acts of 


its servants and agents are its acts while its shareholders as such have 
no property in the assets and no personal responsibility for those acts; 
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Whereas the decision quoted above, without ignoring either the personality 
of a company or its right of ownership in the corporate assets, merely draws 
certain conclusions from the control which is or may be exercised by a share- 
holder or a group of shareholders over the activity of the company; 

Whereas to state that a physical person, a legal person or a group of 
physical or legal persons exercise a preponderating influence over a given 
legal person is obviously not equivalent to declaring or admitting that they 
have a right of ownership in the property of the latter; 

Whereas this is so true that when the legal person controlled is an enemy 
its property can be seized, no account being taken of the fact that the third 
parties vested with this control are allied or neutral; 

Whereas, although it has happened that, for the reasons above set forth, 
allied companies have been found to be enemy in character and have been 
treated as enemies, it has not happened—no legal decision is quoted to this 
effect—that enemy companies have not been treated as such, even when some 
or all of the shareholders were of allied or neutral nationality; 

Whereas the Supreme Court of the United States sustained a similar 
theory in the case of the Pedro (175 U. S. 354), in which a vessel belonging to 
a Spanish company and captured by the American Navy during the Spanish- 
American War was declared lawful prize by the Supreme Court, although all 
the shares of this company were held by British nationals; 

(d) Whereas finally the awards of international arbitration relied on by 
the Standard Oil Company, in particular those rendered in the cases of the 
“Delagoa Bay,” “El Triunfo,” “Alsop” and “Orinoco Steamship” com- 
panies cannot be held to support its theory; 

Whereas in none of these cases has it been a question of granting or assign- 
ing to claimant shareholders or debenture-holders rights in any part of the 
corporate assets, but merely of granting them indemnity for damage caused 
by unjustified intervention on the part of the government; 

Whereas moreover in all these cases, and notably in the first two, which 
are the most important, it was clearly specified that the shareholders and 
debenture-holders were admitted, in view of the circumstances, to be exercis- 
ing not their own rights but the rights which the company, wrongfully 
dissolved or despoiled, was unable thenceforth to enforce; and whereas they 
were therefore seeking +o enforce not direct and personal rights, but indirect 
and substituted rights; 


B 


Whereas, it is true, the conception of “beneficial ownership” has taken, in 
the oral argument of the Standard Oil Company as reproduced and com- 
pleted in its supplementary memorial of August 31, 1923, a new form which 
this memorial presents as follows: 


The owner of property may, or may not, be the béneficial owner of 
that property, and a beneficial owner may not be the owner, when that 
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word is used in the proprietary sense. The owner may be the legal 
owner of the title to the property, but the beneficial owner is he who has 
or owns the beneficial interest in that property. The words beneficial 
owners as used in Paragraphs F and G of the agreement of June 7, 1920, 
must and can only have been used in the sense of the owner of the 
beneficial interest without the legal title (page 42); 

The words beneficial owner when used together can have but one 
meaning, and that is, the owner of the benefit, or the owner of the 
beneficial interest. In the case of a corporation, the corporation itself 
is entitled to receive the income from the property owned by the cor- 
poration, but the shareholders of the corporation are the parties for 
whose ultimate kenefit such income is received. In the present case the 
D. A. P. G. were entitled to receive the profits derived from the tankers 
in question, but such profits were received by the corporation for the 
benefit of its shareholders, and therefore the shareholders were the bene- 
ficial owners of the tankers (page 44); 


Whereas, according to this new and alternative interpretation, the share- 
holder would be owner of the corporate assets, not in the legal but in the 
economic sense, in that he would be owner of the income produced by the 
operation of the corporate assets; 

Whereas however it is not correct to state that the shareholders have a 
right of ownership in the profits of the operation; whereas indeed the profits 
belong to them only in so far as and when they are distributed; whereas 
before this date they are precisely the property of the company, which at the 
general meeting will decide as such, by the majority vote of the shareholders, 
on the use to be made of the profits; 

Whereas from that time the shareholders have a right of ownership only in 
that share of the inccme which it has been decided to allot to them; 

Whereas this right, and the right to share in the division of the assets of the 
company when dissolved, seem indeed to constitute the two essential charac- 
teristics of the right of the shareholder and to be merged with it, so that it is 
impossible to discern the distinct aspects of any “beneficial ownership” 
which might be added; 


Cc 


Whereas, in fine, according to the commentaries furnished and the docu- 
ments produced by the Standard Oil Company, “beneficial ownership” 
constitutes a right of ownership for the shareholders either in the corporate 
assets or in the profits from the operation of these assets; 

Whereas, in the first hypothesis, this alleged right would be in contradic- 
tion with universal jurisprudence, in particular with that of the United 
States, Great Britain and France; 

Whereas, in the second hypothesis, it would be merged with the share- 
holder’s right of ownership in his shares, and is therefore only a new expres- 
sion for the same legal fact; 

Whereas, finally, in the course of its written and oral observations the 
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Standard Oil Company has sometimes Samd to maintain, that the beneficiat - 

ownership on which it relied was not included in the elassic legal categories, . 

but must be considered and recognized as a right of an economic nature; , 
Whereas, however, to proclaim the economie character of an alleged right 


is not sufficient to vest it with the privileges and sanctions of a right of owner- ` 


ship; whereas the right which the shareholder derives from his share is indis- 


putably of an economic nature, but cannot confer upon him a right of owner-` `` 


‘ship either in the corporate assets or in the corporate earnings, as has just 
been shown; 


PARAGRAPH G 


Whareas the Standard Oil Company, not having made good its claim to - 
the beneficial ownership of any of the tankers under Paragraph F of the 
agreement of June 7, 1920, it is for the Tribunal to ascertain whether this 
company is justified in claiming indemnity under Paragraph G of the same 
agreement; 

Whereas—in vain, so far as this paragraph is concerned—the Standard Oil 
Company seems at times to seek to maintain that the right to financial 
feimbursement necessarily arises from its possession of the shares of the 
D. A. P.G. l 

Whereas, since compensation under Paragraph G should take the form of 
à surrender of boats, and since Paragraph F provides for the event of the 
Standard Oil Company’s establishing its beneficial ownership of some of the 
boats only, which alone would be assigned to it, the difference between the 

- two paragraphs, in such a construction, is not evident; š 
, Wheréas moreover the arguments previously adduced in connection with 
Paragraph F to set aside the identity between beneficial ownership and 


ownership of shares may be extended to Paragraph G, in respect of the -— - 


alleged identity between the possession of shares and the right to financial 
reimbursement; 

Whereas, just as the ownership of shares can imply beneficial Swaai in 
the corporate assets represented by the tankers only in so far as it is rein- - 
forced by a legal factor of which the Tribunal finds no trace in doctrine or 
jurisprudence, so the possession of these shares can confer a right to financial - 
reimbursement only in so far as this right is founded on some express ee 
or on considerations of justice involving a judicial sanction; 

Whereas, finally, when Paragraph G lays down that a certain number of 
tankers, to be determined later, will be handed over to the Standard Oil 
Company only inso far as it may be found to be entitled to financial reim- 
bursement, it clearly leaves it to the Tribunal to examine and to judge ` 
whether it is so entitled; 

(a) Whereas the essential if not the only title relied on by the Standard 
Oil Company i is Paragraph 20 of Annex II to Part VIII oe the a of 
Versailles; 5 
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Whereas this article reads as follows in French and English: 


La Commission, en fixant ou acceptant les The Commission, in fixing or accepting 
payements qui s’effectueront par remise de payment in specified property or rights, 
biens ou droits déterminés, tisndra compte shall have due regard for any legal or 
de tous droits et intérêts légitimes des equitable interests of the Allied and As- 
Puissances alliées et associées ou neutres et sociated Powers or of neutral Powers or of 
de leurs ressortissants dans lesdits; their nationals therein; 


Whereas it is to be remarked that there is a notable discrepancy in these 
texts, for while the English stipulates that due regard shall be had to any 
“legal or equitable interests,” which corresponds to very clear and well- 
known conceptions of English and American law, of which equity is a form, 
the French employs the infinitely vaguer phrase of ‘‘droits et intérêts légi- 
times,” which corresponds to no definite legal idea; 

Whereas therefore everything points to the conclusion that the French 
phrase is merely the translation of the English, in which alone the expression 
employed has legal sense, and which makes clear the general tenor of the 
articles; 

Whereas if we rely on the meaning in English law of the words “Tegal or 
` equitable interests” and if we consider that the hypothesis envisaged in 
paragraph 20 is the “remise” to the Reparation Commission of “specified 
property or rights,” it is obvious that the “legal or equitable rights” to 
which, according to this same paragraph, due regard shall be had, are only 
the real rights, the “jura in re”; 

Whereas it has just been shown that the rights of sbarenolders:t in the 
corporate assets cannot imply such a limitation; 

Whereas it is to be noted that according to the decisions of American and 
' British courts above mentioned the right of the shareholder implies no legal 
or equitable interest in the corporate assets; 

Whereas it will be sufficient in this connection to recall that, in the case of 
Eisner v. Macomber, the Supreme Court of the United States declared that 
“the corporation has the full title, legal and equitable, to the whole (the entire 
assets, business and affairs of the company),” and that in the case of Macaura 
v. Northern Assurance Company, Ltd., Lord Wrenbury, interpreting the 
opinion of the members of the House of Lords, declared that “no member of 
the oompany has any property, legal or equitable, in the assets of the corpora- 
tion” 

Whereas moreover the Reparation Commission, i in its interpretation of 
paragraph 20, agreed with this jurisprudence in so far as it confirmed the 
report of its Maritime Service of January 13, 1922, on “legal and equitable 
claims under paragraph 20”; 

Whereas this report rejected all claims advanced by Allied or neutral 
shareholders in German shipping companies whose boats had been handed 
over in execution of Annex ITI, because “a shareholder’s interest in a ship- 
ping company owning a ship or ships cannot be regarded as a legal or equi- 
table interest in the ship or ships under paragraph 20”; 
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(b) Whereas, it is true, it was a question only of claimants possessing some. 
shares of these companies, and whereas the Standard Oil Company has sev- 
eral times relied on the fact that it was practically the sole shareholder and 
the sole creditor of the D. A. P. G.; 

Whereas however paragraph 11 of Annex IT, which may be relied on in this 
discussion with as good reason as paragraph 20 of the same Annex, specifies 
that the decisions of the Reparation Commission must follow “the same 
principles and rules in all cases where they are applicable”’; 

Whereas this provision makes it obviously impossible to draw a distinction 
between the holder of a share in a company and the holder of all the 
shares; 

Whereas only the extent and not the nature or the essence of his right can 
vary with the number of shares that a shareholder may possess; 

Whereas moreover it is inconceivable in practice that during the existence 
of a company and the transfers of shares that take place the rights of share-. 
holders in the corporete assets could vary with the number of shares held by 
each of them; 

Whereas these rights must be identical, whether the company’s shares are 
distributed among many holders or are owned by a single holder; 

. Whereas it will be sufficient to recall in this connection the decisions of the 
House of Lords above quoted in the cases Gramaphone Company, Ltd. v.. 
Stanley and Macaura v. Northern Assurance Company, Ltd. ; 

(c) Whereas, it is true, this same paragraph 11 of Annex II states that the- 
Commission “shall be guided by justice, eguity and good faith” and that the 
Tribunal is equally bound to consider the Standard Oil Company’s claim 
from the point of view of equity, above all since this company has on several 
occasions made a final appeal to reasons of equity; 

Whereas however the entire theory of the Standard Oil Company rests on 
the establishment of its right of ownership, on January 10, 1920, in the shares 
of the D. A. P. G. that is, shares involving, together with the right to vote, 
the control of this company; 

Whereas in fact it is obvious that if the Standard Oil Company had been 
able to rely only on the ownership of share-warrants and debentures on this 
date, if it had been unable to come forward only as a creditor, even a first 
creditor, of the D. A. P. G., its claim would have been deprived of all legal 
basis and devoid of any consideration of equity; 

Whereas the sale of shares to which it proceeded in February, 1917, in 
favour of a German national was, according to the Standard Oil Company, a 
regular and valid sale ergo omnes; whereas the Standard Oil Company has not 
ceased to contend, before the Alien Property Custodian, that in its view the 
sale preserved this character; 

` Whereas, although the Tribunal has nevertheless deemed it necessary to 
set aside this contract of sale, thereby allowing the right of ownership of-the . 
Standard Oil Compary in the shares on January 10, 1920, to stand, it was 
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only by strict application of the German law, which has remained excep- 
tionally formalistic on this point; 

Whereas the Standard Oil Company was able to submit its claim to the 
Tribunal only by the application of strictly legal considerations; 

Whereas therefore it does not seem that the Standard Oil Company, 
which, in order to be able to take advantage of paragraph 20, was obliged to 
rely on strictly legal arguments, can be allowed, in order to escape from the 
interpretation which this paragraph implies and from the application of it 
made by the Reparation Commission to shareholders in other shipping 
companies, to rely on mere considerations of equity; 

(d) Whereas moreover, even if we set aside this argument and rely solely 
on arguments based on equity, they do not justify granting financial reim- 
bursement to the Standard Oil Company; 

Whereas, first of all, the Standard Oil Company cannot, in support of its 
claim for reimbursement, rely on the arbitral awards rendered in the cases 
mentioned above; 

Whereas, in fact, the damage involved in these cases, for which the foreign 
shareholders or debenture-holders obtained reparation through international 
channels, was damage caused by government intervention recognized to 
be wrongful; whereas thus, in the cases of the Delagoa Bay and El Triunfo 
companies, the Portuguese and Salvador Governments, in appropriating 
without compensation the property of these companies by arbitrary meas- 
ures which affected them alone, had committed acts that might be ranked as 
overstepping of authority or abuse of law; 

Whereas in the present case no such grievance could be or has been brought 
forward; whereas it was in execution of an international undertaking that 
the German Government proceeded to the confiscation of the tankers; 
whereas moreover it has not been claimed that the indemnity paid under 
this head to the D. A. P. G. by the said government was comparable to that 
which in the same circumstances has been granted to other German shipping 
companies; 

Whereas, in application of a generally accepted principle, any person 
taking up residence or investing capital in a foreign country must assume 
the concomitant risks and must submit, under reservation of any measures 
of discrimination against him as a foreigner, to all the laws of that country; 

Whereas therefore an Allied or Associated national having invested capital 
in Germany has no ground for complaint if for this reason he incurs the 
same treatment as German nationals; 

Whereas this principle of equality of treatment, and not of discrimination 
in favor of Allied and Associated nationals, has moreover been consecrated 
by the Treaty of Versailles in Articles 276 C and D and 297 J dealing with 
the treatment to be accorded in Germany to the property and interests of 
the said nationals after January 10, 1920; 

Whereas this same principle seems also to have been followed by the 
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“Reparation Commission in the case of laws for the execution of the Dawes 
Plan; 

Whereas in fact several metallurgic and mining companies, indisputably 
German but of which most or all the shareholders were Allied nationals, 
having protested to the Reparation Commission against the subjection of 
their concerns to the mortgage charge represented by the industrial deben- 
tures of the Dawes Plan, the Commission merely transmitted their claims 
to the Trustee for these debentures, together with the unanimous opinion of 
its Legal Service (Opinion No. 527 of November 27, 1924); whereas this 
opinion rejected the claims because all foreign nationals, including Allied 
and Associated nationals, residing in Germany or possessing property 
there, must be considered to be subject, on the same footing as German 
nationals, to the payment of the charges provided for by the laws carrying 
out the Dawes Plan; 

Whereas, in fine, at the time of the confiscation of the tankers of the 
D. A. P. G., the German Government committed no act of discrimination 
against this company as compared with other German shipping companies; 

Whereas therefore the granting of compensation to the Standard Oil 
Company cannot be justified, as against these companies, by any considera- 
tion of equity; 

Whereas such compensation should not in equity be justified as against 
the other Allied or neutral shareholders in German shipping companies, 
since the claims for compensation advanced by these shareholders have 
rightly been rejected by the Reparation Commission; 

Whereas it is true that these same shareholders held only a few shares, 
but whereas it seems that equity would be thwarted a fortiori if a shareholder 
could collect, as the holder of a large number of shares, an indemnity which 
had been refused to less important shareholders; 


For THESE REASONS 


The Tribunal eo 

Declares that the Standard Oil Company has not made good its claim to 
beneficial ownership of any of the tankers in question, under Paragraph F 
of the agreement of June 7, 1920; 

Declares that neither is the Standard Oil Company justified in claiming 
indemnity under Paragraph G of the same agreement; 

Finds, therefore, that the tankers Niobe, Pawnee, Hera, Loki and Wotan, 
as well as the proceeds of their operation and the proceeds of the sale of the 
tankers Helios, Mannheim and Sirius, shall remain, under Annex III to 
Part VIII of the Treaty of Versailles, the property of the Allied and As- 
sociated Governments represented by the Reparation Commission. 

The present award is drawn up in two copies signed by MM. Erik 
Sjoeborg and Jacques Lyon. 
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One of these copies is deposited with the General Secretariat of the 
Reparation Commission at Paris. 

The other copy is delivered to the Government of the United States of 
America, by the intermediary of Mr. Hill, unofficial delegate of the said 
government to the Reparation Commission. 

Done and signed at Paris this fifth day of August, one thousand nine 
hundred and twenty-six. 

(Signed) Enix Ssozzore. Jacques Lyon. 


SUPREME COURT OF JUSTICE OF THE NATION 


Mexico, FEDERAL District, WITH THE Court In Banc 
November 17,1927 
[Translation] * 


An American oil company, which had been operating in Mexico under the constitution 
and laws in force prior to May 1, 1917, declined to comply with the regulations promulgated 
under the new constitution of 1917 requiring such companies, under penalty of forfeiture of 
their rights, to apply within one year for confirmation of their titles which, upon compliance 
with the new law, would be extended for a period of fifty years. Thereupon, the drilling 
permits of the company were revoked by the Secretariat of Industry, and the company peti- 
tioned the District Court for a writ of amparo for protection against this action. The Dis- 
trict Court granted the amparo on the ground that the proper legal procedure had not been 
followed in the cancellation of the permits, and both parties appealed because of dissatis- 
faction with the reasons for the decision. 

The company contended that as it possessed full ownership of its petroleum property for 
an indefinite duration under the constitution and laws in force paor to May 1, 1917, the new 
regulation requiring it to apply for confirmation for a limited period was unconstitutional 
because of its retroactive effect, and confiscatory because of its violation of constitutional 
guarantees safeguarding ebm property. i 

The Supreme Court held that the attempt by confirmation to limit the company’s rights 
to a term of fifty years was unconstitutional. Consequently, if the plaintiff company could 
not solicit the confirmation of its pre-existing rights without limiting them as to term, it was 
indispensable that this restriction of the law must first disappear before the term of one year, 
provided in the law, could be held to have elapsed; but in so far as the law required the con- 
firmation of acquired rights without any substantial alteration of them, there was no viola- 
tion of constitutional guarantees because the requirement of confirmation is only a procedure 
with regard to tenure imposed by the legislative body for reasons of public order for the use 
and exercise of these rights and for the purpose of safeguarding them. The decision of the 
District Court in granting the amparo was therefore confirmed. 


At the hearing on revision of the action of amparo [injunction or manda- 
mus] brought by the attorney-in-fact of the Mexican Petroleum Company 
of California, against acts of the Secretariat of Industry, Commerce and 
Labor and the Agent of said Secretariat, in charge of the Technical 


*Comparative Law Series No. 165, November, 1927, Bureau of Foreign and Domestic 
Commerce, Washington, D. C. The following note accompanies the translation: “The 
foregoing is a translation prepared by the Association of Petroleum Producers in Mexico, 
and in accordance with regulations the Bureau of Foreign and Domestic Commerce can as- 
sume no responsibility for its accuracy.” 

Headnote by the Managing Editor of the JOURNAL. 
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Petroleum Agency in Tampico, State of Tamaulipas, and for violation of 
Articles 4, 14, 16, 22 and 27 of the Federal Constitution; and, 


Iv APPEARING: 


First: By writing of the 26th of January of the current year, presented 
on the following day, Mr. Carlos Palomar, as agent and attorney-in-fact of 
the Mexican Petroleum Company of California, which character he proved 
with the original copy of the power-of-attorney exhibited with his petition, 
solicited protection (amparo) against acts of the authorities before men- 
tioned, as set forth in official communications numbers 1090, 1091 and 1092 
of the ilth of January of the same year, addressed by the Chief of the 
Technical Petroleum Agency in Tampico to the representative of the com- 
pany before referred to, by means of which he communicates to him that on 
account of not complying with the mandate contained in the Reglamentary 
Law of Constitutional Article 27 concerning petroleum, which requires solici- 
tation of confirmation of rights to the subsoil acquired previously to the Ist 
of May, 1917, by express instructions of the Secretariat of Industry, said 
agency revokes the permits granted by official communications No. 82 of 
the 3rd of January of the present year, No. 11 of the same date, and No. 21, 
also of the same date, for the drilling of wells “Mendez No. 27,” “Chijol 
No. 63” and “Dicha No. 104,” respectively, in lands of the extinct Hacienda 
of Chapacao, Municipality of Panuco, State of Vera Cruz. 

These acts are considered as violating the guarantees which are conceded 
by the constitutional articles before mentioned and, as basis for the cause of 
action, the plaintiff company, as antecedents of the case, alleges: That in 
the City of Mexico in the month of January of last year, it sought protec- 
tion (amparo) against the provisions of Articles 2, 4, 14, and 15 of the Regla- 
mentary Law of Constitutional Article 27 concerning petroleum, in so far as- 
those precepts deprived said company of those rights of exploration and ex- 
ploitation of the petroliferous subsoil, acquired previous to the 1st of May, 
1917; that the District Judge rejected the petition as being contrary to law 
(por improcedente), the Supreme Court has confirmed this ruling; that the 
plaintiff regarded that these constitutional rulings modified, to its damage: 
and with relation to its properties and rights, a juridical status existing 
previous to the Ist of May, 1917, the date on which Article 27 of the Con- 
stitution went into effect; that the Supreme Court held otherwise, declaring: 
that the law did not at that time take away its rights and possessions, adding, 
that Article 14 and 15 of the Reglamentary Law, in fixing in conjunction 
with Article 12, the period of one year, within which confirmation of those 
rights might be applied for, if possible, it was to be concluded that those 
legal precepts cited did not have the character of being immediately obliga- 
tory, closing with the expression that it could not show, at this time, any 
concrete act of execution. 
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"That“having now presented this concrete act, the action of nipare was 
begun in the following terms: Prior to May 1, 1917, the plaintiff, a foreign 
company organized according to the laws of the State of California, U. S. A., 
domiciled in the Mexican Republic, with capacity to engage in commerce 
in the same, by having complied with the legal prerequisites, acquired in the 
State of Vera Cruz various lots of land which formed part of the extinct 
Hacienda of ‘““Tampalache, Chila y sus Llanos,” known also by the name of 
Chapacao, acquisitions which it has been exploiting for petroleum and which 
date from twenty-five years ago, as do also the works undertaken;. that the 
Secretariat of Industry recognized its rights in a most ample manner by 
means of the official communications of the 2nd of September, 1926, and the 
16th of October of tke same year; that said recognitions were Seandtad after 
having seen titles which prove its rights, and of which photostatie copies are 
hereto attached, reserving the right, in case it should be necessary, to present 
the originals; that the fundamental purpose of the company is the exploita- 
tion of petroleum, for which reason, upon acquiring the various lands, it did 
so with thé direct purpose of taking out and enjoying the oil, purposes which 
are corroborated by positive acts of exploitation which it has been carrying 
on for twenty-five years; that the official communications in which the drill- 
ing permits are revoked, attack its rights in violation of the individual 
guarantées which are invoked, because the 2nd article of the Petroleum 
Law declares in absolute terms that only by express authorization of the 
Federal Executive, granted in the terms of the law and its regulations, can 
the works be carried out which the petroleum industry requires; because the 
Ath article declares that only Mexicans, companies organized in conformity 
to Mexican liws, and those foreign individuals (the latter under ‘certain 
conditions) may obtain petroleum concessions, thus excluding foreign com- 
panies such as is the plaintiff; because Article 14 provides that there may be. 
confirmed by means of concessions executed according to said law, those 
rights which are derived from lands in which there might have been com- 
menced exploitation works before May 1, 1917, to the exclusion of. any 
others, on condition that the limit of these confirmations shall not exceed 
fifty years, reckoned from the time when exploitation works may have com- 
menced; because Article 15, under which the period of one year is granted 
for applying for confirmatory concessions, fixes the sanction that, upon not 

, dding so, the respective rights shall be considered as waived, and of no effect 
against the Federal Government. 

_ In the points of law contained in the petition, it is said in concrete that 
considering the real property which the plaintiff acquired in full ownership | 
before the ist of May, 1917, its rights to the subsoil are confused with those 
which it has ‘over the surface, which, according to ordinary law, as it was in. 
force’ before the date cited, formed a whole with the lower strata, without 
any other limitations than those established by the Mining Laws, as set 
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forth in Article 731 of the Civil Code, the discussion as to whether or not 
coal, petroleum and other combustible minerals belonged to the owner of 
the land having remained definitely settled by the Mining Code of 1884 
which declared, in its Article 10, that these substances were the exclusive 
property of the owner cf the soil, the same being also-declared by the Mining 
Law of the 25th of November, 1909; and the acquisition made by the Mexi- 
can Petroleum Company being under the protection of these laws, the 
rights of the company to the subsoil as far as concerns the real properties ob- 
tained before the Conssitution went into effect are of an indefinite duration, 
as the right of ownership (propriedad) itself, by reason whereof the Petroleum 
Law, in failing to recognize those rights in its Articles 2, 4, 14, and 15, vio- 
lated the individual guarantees before mentioned to its prejudice, inasmuch 
as its rights to exploit the subsoil cannot be derived from a future concession 
or from a permit or authorization which the Executive may issue to it, ex- 
cept that they flow from the titles themselves; because it is excluded, as a 
foreign company, of the same right of exploitation of the subsoil, as it cannot 
obtain a concession, ncr can it have its rights confirmed, because in the sup- 
position that it might ke issued a concession, this could only refer to the lands 
in which works of exploitation might have been commenced before the Ist 
of May, 1917, thereby excluding those lands which might not have been 
developed (trabajado); because it is limited as to time, without taking into 
consideration that as regards real property possessed by title of ownership, 
this right is indefinite; and, lastly, because it established as a condition to 
obtain the concessions that the latter be sought within the period of one 
year, under the sanction of loss of all those rights actually existent, or in 
other words, that the titles of acquisition be cancelled, all rights definitely 
lost and the interests cf the company confiscated. 


There are seven violations set out in the complaint: 


I. That of Constitutional Article 4, because Article 15 of the Petroleum 
Law deprives the plaintiff company of the accumulation of capital invested 
in the subsoil which sgid article confiscated, depriving the said company of 
the product of its labor and of the fruit of its endeavors; 

II. That also of Constitutional Article 14, because Article 27 of the Con- 
stitution is applied retroactively inasmuch as the Petroleum Law fails to 
recognize the significance of this constitutional provision in the part which 
refers to the concrete case, cause of the amparo, because in unmistakable 
terms the Supreme Ccurt in five final decisions has so held; 

IL. The same Article 14, in the view that the official communications de- 
prive the Mexican Petroleum Company of its properties, possessions and 
rights, without suit having been brought (sin que haya mediado juicio) nor, 
without there having been fulfilled the other requisites required by para- 
graph II of the constisutional provision cited, inasmuch as, upon applying 
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Article 15 of the Petroleum Law, the right whieh the company has to the 
subsoil of the lands is not recognized, and it is deprived of the right to ex- 
ploit them acquired by virtue of previous laws; 

IV. That of Article 16 of the Constitution, bzeause without legal cause, 
the responsible authorities molest the plaintiff company in its possessions, 
preventing it from the exercise of its rights, and depriving it of the same; 

V. That of Article 22 of the Constitution, bscause Article 15 punishes 
with the penalty of confiscation anyone who may not have consented thereto, 
as happens with the plaintiff, in that they are given new titles in lieu of their 
old titles to the subsoil, even assuming that the exchange of those titles 
could be made, as cannot be done in the case beeause the company is a for- 
eign corporation, the confiscation is absolute and inevitable; 

VI. That of Article 27 of the Constitution, because retroactive effects 
are given to Articles 14 and 15 of the Petroleum Law, when neither by the - 
letter nor the spirit thereof, as declared by the Supreme Court, does Con- 
stitutional Article 27 have that character regard-ng rights to the petrolifer- 
ous subsoil acquired before May 1, 1917; and, 

VII. That of Article 27, in that no one can be despoiled of his properties 
except by way of expropriation for cause of public welfare and by means of 
indemnization. 


AND It APPEARING: 


Seconp: The plea being admitted by the District Judge in Villa Cuauhte- 
moc, before whom it was presented, the Secretariat of Industry, Commerce 
and Labor declared: That the drilling permits granted were given expressly 
and categorically with a provisional character, shat is, uncertain, subject 
to the provisions of the Petroleum Law, so they did not assume a recogni- 
tion of rights to the subsoil, nor in any event did they confer by themselves 
that recognition; therefore, if the company did not comply with the funda- 
mental condition on which depended the subsistence of said permits, that is 
to say, if it did not comply with the provisions of Articles 14 and 15 of said 
Petroleum Law, voluntarily renouncing the rights which it might have in 
the subsoil, it cannot contend now that its rights may have been violated 
upon ordering the cancellation of those permits; that in so far as the applica- 
tion of certain articles of said Petroleum Law is concerned, it must state 
that it treats of a law which in general terms considers as waived the true 
rights, the confirmation of which might not have been solicited in the term 
provided for, but until it is proven that such rights exist, and that the Pe- 
troleum Law causes damages or prejudice, the amparo does not lie; that the 
jurisprudence which is invoked does not declare that persons to whom ref- 
erence is made have legally acquired rights, and that they should be re- 
spected, but that it (the Jurisprudence) only establishes that their rights be 
respected always and when they are proven and that to this effect the order 
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of the President of the Republic, providing that the Attorney General of 
the Republic be informed what companies had not solicited the confirmation 
of those rights which they asserted, for the purpose of instituting proceed- 
ings to regain possession of the rights to the subsoil which belong to the na- 
tion, gives facilities to the companies to show their rights and to prove that 
the Petroleum Law seeks to deprive them thereof. Hence it will be against 
the final decision to be rendered in this suit that an action of amparo lies for 
violation of constitutional guarantees which may be violated particularly 
on account of the provisions of Article 14, but which in the present amparo 
case, it cannot be proven that it legally has to do with acquired rights; by 
reason thereof it is also impossible to resolve that they have been deprived 
of these rights. 

The Petroleum Agency in Tampico failed to render its report; and the 
hearing having taken place in which the plaintiff company offered in evi- 
dence various certified copies of the instruments by means of which it al- 
leges that it acquired its rights, and the evidence tending to prove the carry- 
ing out of petroleum exploration and exploitation works before May 1, 1917, 
the District Judge, in disagreement with the contentions of the District At- 
torney, conceded the amparo, basing it upon the fact that the Mexican 
Petroleum Company has been deprived of its rights to explore and exploit 
the subsoil of Chapacao, without suit having been brought, in violation of 
Articles 14 and 16 of the Constitution, in view of the fact that the nationali- 
zation of petroleum must be made effective against private parties through 
the judicial tribunals, according to Article 27 of the Federal Constitution. 


ÅND IT ÅPPEARING: 


Turp: The Secretariat of Industry, its agency in Tampico, the At- 
torney General and the plaintiff company appealed, and the first two men- 
tioned set up the same errors, alleging: That the decision is in conflict in 
its declarations with the arguments set forth, in that it concedes the amparo, 
and at the same time declares that neither Article 27 of the Constitution 
nor the mandates of the Petroleum Law violate individual guarantees, be- 
cause the authorities are not those that are applying said laws retroactively 
but the legislator; that the said sentence is contrary to the letter and spirit 
of Article 27 before mentioned and the Petroleum Law, as the plaintiff alone 
can be the owner of the petroleum which it causes to be produced or which is 
produced naturally, but not of that which it may eventually obtain, as that 
as yet has not been reduced to possession; that the application of Article 15 
of the Petroleum Law is overlooked in the decision, which article in unmis- 
takable terms establishes that those rights the confirmation of which might 
not have been solicited shall be considered as waived; that the Sixth Whereas 
Clause is based upon an erroneous interpretation of Constitutional Article 
27, considering that the cancellation of the permits does not imply on the 
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part of the Secretariat the exercise of an action, but purely and simply 
the compliance with Article 15 already cited, and that the judge failed to 
consider the clause which categorically expresses and states the permits 
are of a provisional character and that they are subject to the Petroleum 
Law. 

The District Attorney says: That there is a contradiction between the 
Third and Sixth Whereas Clauses; that the decision is contradictory to 
others rendered by the same court in similar cases; that the right to drill has 
not entered into the patrimony of the plaintiff company, in such a manner, 
that, in order to withdraw it, there be a necessity for a law suit, as the per- 
emptory and conditional rights granted as an act of grace (a tirule de gracia) 
for deriving benefit from the natural elements are without any legal effect, 
when compliance has not been had with the conditions established in the 
documents through which the act of grace was obtained, and further, that a 
real and perpetual right to the subsoil—which is assumed to have been 
proven—is a thing which is not the case. The plaintiff company agreed 
with the decision but appealed in order that the Supreme Court affirm the 
granting of the amparo upon the ground that it is prohibited from exploiting 
the petroleum deposits in violation of Article 4 of the Constitution; in which 
it is not right, as the Supreme Court has established jurisprudence that 
paragraph IV of Article 27 of the Constitution is neither retroactive in the 
letter nor the spirit thereof; that neither is it true, as the decision stipulates, 
that the cancellation of the permits ceases to be a penalty or a confiscation, 
that the violation of Article 27 of the Constitution in so far as it is connected 
with expropriation was not considered in that it is deemed that the priva- 
tion of those rights could be made legally by resorting to the judicial authori- 
ties and following the proceeding indicated by Article 27; and in not having 
regarded the proofs presented with which the right of ownership and the use 
of that right was shown. 


AnD It APPEARING TEHAT: 


Foustau: The transcript having reached the Supreme Court of Justice 
and the appeal being admitted, the file was placed at the disposal of the 
parties and the Attorney General in order that he might formulate his bill, 
he having done so in the sense that the decision be revoked, that the amparo 
be denied, basing it upon the fact that, if the permits granted were of a pro- 
visional character and subject to the provisions of the Reglamentary Law of 
the Constitutional Article 27 in the branch concerning petroleum, said per- 
mits could be revoked if the company failed to comply with the requirements 
of the law, and as it voluntarily failed to solicit the confirmation of the rights 
which it contends that it has, the revocation was justified in the law without 
it being necessary to enter into a law suit, because said formality is unneces- 
sary for the revocation of administrative permits. 
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, WHEREAS: 


First: The grievances which the authorities allege shown as responsible 
are found so intimately connected with those expounded by the District 
Attorney that, upon studying the former implicitly the latter are included 
without the necessity of making special mention of the one or the other. 
Therefore, and with the exception of that which refers to not having proved 
the existence of the rights which the complaining company says it has, com- 
plaint alleged by the Attorney General and which will be treated of in a 
later clause, the others, as is said before, will be analyzed at the same time. 


AND, WHEREAS: 


Seconp: Objection is made that the resolutory part of the sentence is in 
‘contradiction with some of its considerations in that the amparo was granted 

despite the fact that the latter maintained that the legislative body is that 
which gave retroactive effects to the law, and not the responsible authorities, 
and therefore, in applying it, there are no violations of guarantees in this 
regard. This grievance does not exist, for assuming this to be true, that 
alone would not be sufficient for the reversal of the decision, unless the said 
considerations directly governed the resolutory part of the sentence. On 
the contrary, it appears from the decision that the retroactivity which the 
plaintiff company alleged that the law contained was not the basic motive 
upon which the ampero was granted, but it was granted because the judge 
deemed that there was a privation of rights without the corresponding suit, 
and contrary to Articles 14, 16 and 27 of the Constitution, a viewpoint of 
the judge which the Supreme Court will not analyze. 

It is also affirmed that the decision recognized that the existence of a 
potential right is violated, such as the right of the company to exploit the 
subsoil. It is not true that a simple expectancy is involved, for in addition 
to the fact that the District Judge has only made reference to the rights to 
explore and exploit, conceded to the plaintiff, those rights exist not poten- 
tially but because of the operations which the company has carried to con- 
clusion under the respective permits, under the protection of previous gen- 
eral provisions and for that circumstance alone it involves more than a 
simple expectancy. 

Furthermore, when the said Petroleum Law which is sought to be applied 

_expressly recognizes the possible and real existence of these rights by enumer- 
ating them in its Article 14 without it disowning the said rights because of a 
pretended failure to 2xercise the same, or of-an enjoyment which has been 
had; and the Secretariat of Industry, in sustaining the contrary in its relative 
complaint, places itself in contradiction to the said Petroleum Law, the appli- 
eation of which that Secretariat is obligated to carry out. 

The thesis that is sustained to the effect that the rights of the company, 
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with regard to which confirmation has not been solicited, should be held as 
legally waived, in accordance with the provisions of Article 15 of the Petro- 
leum Law, is inadmissible. In effect, the law grants a term of one year 
for the presentation of a petition for confirmation of rights and that term 
cannot have run for the plaintiff company, because if such confirmation 
could not be issued for more than fifty years, -n accordance with the final 
paragraph of fraction II of Article 14 of the law, and if this limitation im- 
plies restriction or partial loss of the rights wich its titles, issued prior to 
May 1, 1917, give to the company, it is evident that such petition could 
not be made by the plaintiff without damage to that which is within its 
patrimony; for such petition for confirmation would imply a submission to 
the limitation above mentioned. If it is indisputable that the confirmation 
of a right is the express recognition of the same, to limit it in the terms of the 
said Article 14 is to modify that right instead of confirming it. 

Consequently, if the plaintiff company could not solicit the confirmation 
of its preéxisting rights without limiting them as to term, it is beyond doubt 
that it is indispensable that this restriction must first disappear; and conse- 
quently the term of one year set out by Article 15 could not have elapsed, 
due to the impossibility which has been mentioned. 

As the Secretariat of Industry and Commerce, contrary to the conclu- 
sions above expressed, revoked the permits wich had been issued to the 
plaintiff company, basing such action on the lapse of the term referred to, 
without taking into consideration the unconstitutionality of the limit of 
fifty years, which was a condition fixed for the confirmation, there is no 
room for discussion that the revocation order complained of violates in this 
regard the guarantees in favor of the plaintiff which are set out in Articles 
14, 16 and 27 of the Federal Constitution. 

Finally, it is claimed that the judge failed to consider the clause contained 
in the revoked permits relative to the provisional character of the same, and 
that they were subject to the provisions contained in the Petroleum Law. 
As to this, it must be observed that the decision treats of this question, and 
consequently the contention of grievance is without foundation. But even 
if that alone would be sufficient to dismiss the action, it is in order to estab- 
lish the fact that the permits revoked, even though they had a provisional 
character, were conceded under the fundamertal consideration that the 
petitioning company had rights to allege and of the kind set out in Article 14 
of the Petroleum Law, and that there has still been no legal examination 
made of those rights which would permit their non-existence to be affirmed 
in accordance with Article 14. In addition, the abservance of the Petroleum 
Law, as unrestrained, however free and spontaneous as it may be supposed, 
cannot be referred to except as to those provisions which are constitutional; 
for by any other manner of reasoning the absurdity would have to be ae- 
cepted that individual guarantees can be renounced, a thing which has been 
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proven at law cannot be done, and which constitutes a basie provision of our 
constitutional law. 


AND, WHEREAS: 


Tump: The District Attorney affirms that the rights which the plaintiff 
company states it has were not proven and that as the decision of the Dis- 
trict Judge accepts them as if they were so proven, injury is caused him. In 
the hearing at law the Mexican Petroleum Company exhibited various certi- 
fied copies referring to the acquisition of various parcels of land for the pur- 
pose of carrying on exploration for petroleum purposes, and in addition 
rendered an informatory testimony as proof of regular works carried on in 
the lands in question, which is sufficient to hold it as injured for the effects 
of the amparo action; for this constitutional action at law is not the place in 
which the pretended property rights should be discussed, and still less to 
openly disown them +o the plaintiff company. Such examination of rights 
should be made when the petition for confirmation is presented to the Sec- 
retariat of Industry and Commerce. Consequently, if the company has 
not had the opportunity of having the rights in question examined, the griev- 
ance set out by the District Attorney cannot be accepted. 


AND, WHEREAS: 


Fourta: Having analyzed the grievances which the responsible 
authorities and the District Attorney allege, we should enter into a 
study of the violations complained of in the petition for amparo, with the 
exception of that relative to the limitation of time, contained in Article 
14, that point having already been taken up in one of the preceding 
clauses. 
` The plaintiff company alleges that the sole provision which imposes the 
obligation to solicit the confirmation constitutes a viclatory act, from the 
moment in which it cannot be agreed to, except by means of a new conces- 
sion which the company deems it is not in order to solicit, as it is in enjoy- 
ment of relative rights by virtue of its titles and of perfectly valid authoriza-~ 
tion obtained prior to the Petroleum Law. 

Juridically the grievance above set out cannot be sustained, for the Sec- 
retariat of Industry, Commerce and Labor violates no guarantee on requir- 
ing that confirmation of the rights be asked for, for Article 14 of the Petro- 
leum Law only refers to the recognition of those acquired rights without any 
substantial alteration. Therefore, the requisite of confirmation is only a 
procedure in regard to tenure (modalidad) imposed by the legislative body 
for the use and exercise of those rights for reason of public order and pre- 
cisely to safeguard them. If such rights were to be confirmed by operation 
of law and no manifestation would have to be made, it would result in great 
difficulty and impossibility in many cases to ascertain if the rights were still 
in the original state or if by some circumstance that state has been changed. 
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This procedure has been followed in similar eases in our legislation and we 
can cite. the provisions of the law governing Waters of Federal Jurisdiction, 
which ordered the confirmation of the rights Zor the use and enjoyment of 
the same, which prior to that time had been under local jurisdiction, and 
which, by virtue of the new law, passed to federal jurisdiction; establishing 
that such confirmation would be made in the manner prescribed in the law 
which was that of obliging the user to address a petition to the Secretariat of 
Development (Fomento) to obtain the confirmation of his rights—a means 
employed by the legislative body to ascertain the state of use of public 
waters, the number of users in existence, their domiciles and boundaries, 
and thus be in a position to exercise the vigilance and other functions which 
the laws impose on the authorities, and for which they would be incapaci- 
tated if they did not have the information above set out. 

Similarly, the Secretariat of Industry, Commerce and Labor must have 
some means by which there will appear before it the various title owners 
covering petroliferous lands, that it may know the nature and extent of the 
rights, confirming them without any cost whatsoever, in accordance with 
the provisions of paragraph I of Article 14, by means cf a recognition which 
is nothing more than the formal expression of the confirmation of rights 
already acquired, and those to which the Petraleum Law refers. 

Therefore, the rights of the plaintiff company are in no manner affected 
by a confirmation which does not modify them but does recognize them, 
always provided the requisites set out in Article 14 of the said Petroleum Law 
in its fractions I and II, and the obligations contained in the respective 
titles, have been complied with. 


AND, WHEREAS: 


Firta: Moreover, it is not doubtful to anyone that petroleum and its 
derivatives constitute one of the riches most scught after by industry and 
commerce, and that its producing zones are of a limited and reduced area. 
In a strip frequently narrow many and varied industries intermix and de- 
velop, such as modes of transportation over and under the soil, industries 
for the transformation and reducing to possession of petroleum, and ex- 
ploration and exploitation works. All of these activities, far from being - 
carried out in complete harmony, touch at various points and even clash and 
enter into conflict. Hindrances and invasions result which the public 
authority has the inevitable duty to prevent ard regulate. This activity 
cannot be regulated humanly or rationally without a scientific knowledge, 
without knowing it exactly, and identifying the conflicting interests and the 
manner in which they develop. For this knowledge, the first step is the 
” confirmatory registration, which does not damage nor modify the rights 
substantially, but merely tends to authenticate them and make sure of them,. 
thus permitting the public authority to codrdinate them peacefully and 
wisely. S 
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The great collection of people in the reduced area of the towns has pro- 
duced the present phenomenon which is observed in all big cities, that is, 
that the land is used to the last millimeter for the erection of large construc- 
tions, huge buildings in which are housed hundreds and thousands of persons, 
and in spite of the undeniable right of the owner of the building to utilize his 
property and of the rights of the tenants to enjoy the inviolability of their 
residence without being molested in any way, the public authority estab- 
lishes a vigilance therein—police, sanitary and other regulations—without 
this being regarded by any one as an offense or a violation to the domicile 
or to the property. And in an analogous case, the legislator had without 
doubt a similar purpos2 as concerns the petroleum zone in which the ag- 
glomeration of people, of activities and conflicting interests, open or dor- 
mant, imposes upon him the duty of taking opportunely measures of social 
welfare for better living conditions, apart from the fact that the essential 
object for the issuance of confirmatory concessions is to give the State the 
regulation and intervention which Article 27 of the Constitution grants it. 

For the reasons given, and based upon Articles 103, Fractions I and 107, 
Fraction IX, of the Federal Constitution, and Article 86 and other relative 
articles of the Reglamentary Law of Amparo, 


Ir Is RESOLVED: 


First: The decision of the District Court in the amparo suit to which 
this proceeding refers is confirmed in the following terms: 

Srconp: The Justice of the Union protects the Mexican Petroleum 
Company of California against the acts which it complains of, and which 
consist in the revocation of the permits executed by the Secretariat of In- 
dustry, Commerce and Labor for the drilling of wells ‘‘Mendez No. 272,” 
“Chijol No. 63” and “Dicha No. 104,” in the lands of the extinct Hacienda 
of Chapacao, Municipality of Panuco, State of Vera Cruz, said revocation 
being based upon Articles 14 and 15 of the Organic Petroleum Law, covering 
Article 27 of the General Constitution, and in applying the sanction estab- 
lished by said Article 15. 


GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO* 


H. G. VENABLE v. Mexico (Docket No. 603) 


Opinion rendered July 8, 1927 
Mexico held directly responsible for the action of a superintendent of the National Rail- 
ways in illegally preventing from leaving Mexico certain American-owned railway engines, 
* Established in pursuance of the convention between the United States and Mexico signed 
September 8, 1923. C. van Vollenhoven, Presiding Commissioner; Fred K. Nielsen, Com- 
missioner; G. Fernández MacGregor, Commissioner. 
Headnotes, footnotes, and summaries, supplied by the Managing Editor of the JOURNAL. 
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the return of which to the United States was required under a contract of lease to an Ameri- 
can company operating a freight transportation business over the National Railways of 
Mexico, which American company was about to be placed in the hands of a receiver. 

The fact that the railway superintendent was unaware of the existence of the contract of 

lease would not exclude or diminish Mexico’s liability for what this official of the National 
Railways (under government control) did without right or authorization. Direct responsi- 
bility for acts of executive officials does not depend upon the existence of aggravating cir- 
cumstances such as outrage, wilful neglect of duty, etc. 
_. Mexico held indirectly responsible for damages to the locomotives while in the custody of 
the Mexican receiver. In countries with bankruptcy legislation such as Mexico, direct 
responsibility for what happens to the bankrupt estate lies not with the government, as the 
law intentionally refrains from laying the heavy burden of this responsibility on the personnel 
of the courts; but because they are not the custodians, a heavy burden of indirect responsi- 
bility lies upon them. The court at Monterrey having constrained private individuals to 
leave their property in the hands of others, having allowed unknown men to spoil and destroy 
this property, and not having taken any action whatsoever to punish the patente, to obtain 
indemnification, to have the custodians removed and replaced, or to bring the bankruptcy to 
an end, it rendered Mexico indirectly liable for what occurred. Nor can the court exculpate 
itsel by alleging that the claimants did not apply to it in order to have these wanton acts 
investigated and to have the necessary action taken against the perpetrators of crimes and 
the unreliable custodians. Such things are an essential part of proper governmental action 
and cannot be made dependent upon private initiative. 


Counsel: United States, Bert L. Hunt; Mexico, E. Martinez Sobral, 
Assistant Agent. 


Van VOLLENHOVEN, Presiding Commissioner: 

1. This claim is asserted by the United States of America on behalf of 
H. G. Venable, an American national. On April 18, 1921, a company 
of which Venable was president had, together with a company of which 
one E. S. Burrowes was president, entered into a contract with the Illinois 
Central Railroad Company at Chicago, Dlinois, U. S. A., for the rental of 
some locomotives to them for use in Mexico, and a few days before, on April 
18, 1921, Burrowes in his personal capacity had entered into another con- 
tract with the Mexican National Railways allowing him to use the Mexican 
tracks with these locomotives. About April 20, 1921, four locomotives 
were delivered, and in May they entered Mexico. On July 22, 1921, how- 
ever, the Central Company under the contract requested the return of these 
four engines; in case of failure to do so either Burrowes’ company or Ven- 
able’s company—the choice between them to be made by the Central Com- 
pany in its discretion—would be subject to a high penalty. When, for this 
reason, Venable tried to have the engines leave Mexico, a Mexican railway 
superintendent by name of C. C. Rochin intervened, at Burrowes’ request, 
by a telegram of September 3, 1921, which forbade his railway personnel to 
allow these engines and ten other ones to leave Mexican territory; and from 
September 3 to 7, inclusive, 1921, the four locomotives were several times 
attached by the court at Monterrey, Nuevo León, Mexico, for liquidated 
debts of Burrowes’ company. On Sepiember 17, 1921, Burrowes’ company, 
at. Venable’s request, was declared a bankrupt, the attachments then being 
consolidated for the benefit of the bankruptcy proceedings. Repeated de- 
mands made by Venable failed to effect the release of the engines; on the con- 
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trary, they were retained in the railway yard at Monterrey, where, after a 
few months, three of them appeared to have been deprived of so many es- 
sential parts as to have become practically useless. Even before these occur- 
rences, on August 21, 1921, one of the four engines had been wrecked in a 
railway collision for which, it is alleged, Mexico is liable. Since finally 
Venable had to indemnify in the sum of $154,340.10 the National Surety 
Company, which had secured the Central Company against its losses; and 
since he had incurred other expenses in connection with the facts which con- 
stitute the basis of this claim, the United States alleges that Mexico is liable 
to him in the amount of $184,334.84, with interest thereon, on account of 
direct responsibility for Rochin’s injustice, direct or indirect responsibility 
for the court’s action, direct responsibility for three engines having been de- 
stroyed in the railway vards, and direct responsibility for one engine having 
been destroyed in a collision. 

2. As to the nationality of the claim, which is challenged, reference 
may be made to the principles asserted in paragraph 3 of the Commis- 
sion’s opinion in the case of William A. Parker (Docket No. 127), rendered 
March 31, 1926.4 On the record as presented, the Commission should hold 
that the claimant was by birth, and has since remained, an American 
national. 

3. In order successfully to analyze the facts in this case, it is indispensable 
to establish first the contents of three contracts. The first one, a railway 
traffie contract of April 18, 1921, between, on the one part, the National 
Railways of Mexico (under government control) and, on the other part, 
Burrowes, was the contract under which the railway company was to use its 
tracks for the transportation of merchandise of Burrowes and to this end to 
use the locomotives imported or otherwise controlled by Burrowes. By 
the second contract, chat of April 18, 1921, the Illinois Central Railroad 
Company agreed to lease, for use in the handling of freight traffic on certain 
lines of the National Railways of Mexico, six locomotives, to a combination 
of two companies, (a) the Burrowes Rapid Transit Company (Burrowes, 
president) and (b) the Merchants Transfer and Storage Company (Venable, 
president). In fact, as stated before, only four engines were delivered. 
The third contract is that of the same date of April 18, 1921, between the 
Tilinois Central Railroad Company on the one part and, on the other part, 
Burrowes’ company, Venable’s company, and the National Surety Company, 
in which the three companies severally obligated themselves to a penalty of 
$150,000.00 in case of nonfulfilment or improper fulfilment of the return of 
the engines under the contract. 

4. About April 20, 1921, four locomotives were delivered by the Central 
Company to Burrowes’ company and Venable’s company at New Orleans, 
Louisiana, U. S. A.; and from the middle of May, 1921, to July 22, 

1 Printed in this JOURNAL, Vol. 21 (1927), p. 174. 
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1921, they apparently operated in Mexico without any occurrence or 
accident. l 


Burrowes and Venable 


5. Before examining the details of this complicated case it may be prudent 
to make a preliminary remark. The record before the Commission doubtless 
reveals a series of acts on the part of Burrowes which attempted to injure 
Venable’s business interests; acts in which Burrowes saw fit to involve 
Mexican authorities, either with or without fault on their part. The record, 
however, does not disclose Burrowes’ motives and views. Apparently be- 
tween May, 1921, and August, 1921, a serious friction had developed between 
the two men. Was Burrowes the first of them to attempt measures against 
the other? There is something quite enigmatic in the position taken by the 
Ilinois Central Railroad Company. On July 22, 1921, it forwarded to 
Burrowes’ company a telegram demanding the return of the four locomotives 
within fifteen days, i. e., on or before August 7; but in the fall of 1921, when it 
was advised that it could receive these engines from Monterrey if only it ap- 
plied to the court, it declared that it had no interest in doing so; and even as 
late as the first part of November, 1921, it did not show anxiety to have them. 
It would, therefore, seem to be not altogether improbable that the Central 
Company had not in July, 1921, requested the engines on its own initiative 
and from its own desire, but on the instigation of some one else. The loco- 
motives were indispensable for the private freight transportation business 
Burrowes was conducting in Mexico; in a telegram of August 29, 1921, Bur- 
rowes contended: “Rapid Transit blown up action Venable and Waldrop” 
(Waldrop was the vice president both of Burrowes’ company and of Venable’s 
company); and it is clear from the record that late in August Venable was 
trying to have the engines returned to the United States without consulting 
Burrowes or informing him. In the same way Burrowes’ instigating execu- 
tory processes and attachments in Mexico against his own corporation may 
have been a counteract against Venable’s request of a receivership before the 
Texas court. This means that it is not for this Commission—and that, on 
the record as it stands, it could not even do so with knowledge of facts—to 
consider whether Venable is justified to complain of Burrowes’ attitude, or ` 
whether Burrowes might have been justified to complain of Venable. The 
Commission should eliminate all considerations of moral approbation or 
disapprobation of what either American citizen planned and did, and merely 
inquire whether Burrowes, in the course of execution of his scheme, induced 
Mexican authorities or others acting for Mexico to perform on their part acts 
resulting in injustice toward an American citizen, or even whether these 
authorities did so spontaneously. 
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Rochin’s telegram z 


6. The first question before the Commission is that concerning Rochin’s 
telegram of September 3, 1921; whether he was obliged or entitled to send it. 
It was argued by Mexico before the Commission, on the one hand, that 
Rochin in forwarding this telegram had in view the safeguarding of interests 
and rights of the National Railways of Mexico; that he did so under the 
provisions of the railway traffic contract of April 13, 1921; and that in doing 
so he executed a right, not a duty. On the other hand, however, it was al- 
leged by Mexico that Rochin merely acted under instructions from the owner 
of the locomotives or the man whom he might consider to be so (Burrowes), 
that he only meant to safeguard interests and rights of this private American 
citizen, and that it was his duty to do so, since a refusal on his part to act 
would have amounted to an interference in Burrowes’ private affairs quite as 
much as his action did. There has not been alleged that Rochin acted under 
the emergency provision of Article XXI of the railway traffic contract, nor 
that he acted in connection with temporary exportation permits granted 
Burrowes’ company by Mexico. 

7. It would seem untenable to maintain that Rochin in sending his tele- 
gram acted under Article VI and VII of the contract providing that no 
Burrowes cars should be removed or rebilled until such unpaid freight charges 
as were due to the National Railways of Mexico should have been liquidated. 
If this had been the motive for his action, the evidence doubtless would have 
shown (a) that he had personal knowledge of the existence of unpaid charges 
in a sum of some importance, (b) that the order purported to prevent the 
“removing or re-billing” of the cars, (c) that the order would be canceled 
after payment of said charges, and (d) that, when the Burrowes Rapid 
Transit Company was declared a bankrupt, he (Rochin) joined the other 
creditors and presented his claim. For none of these contingencies is there 
proof or even probability. As to non-payment of due charges, there is 
nothing in the record except one Toussaint’s statement of September 2, 1921, 
to Rochin’s assistant Carpio that Burrowes’ company was on the verge of 
bankruptcy, that he advised him to protect the interests of the National 
Railways with respect to unpaid freights, and that he did not know the 
amount due. A statement made by Venable to the District Court at Laredo, 
Texas, U. S. A., on September 1, 1921, that Burrowes had collected freights 
in advance on property being transported by Burrowes’ company “and not 
paid same to coéperating railway lines, as he should have done,” can not 
possibly have been known to Rochin on September 3, 1921, and neither con- 
tains the necessary elements for any governmental action. In the second 
place, Rochin’s order did not prevent “removing or re-billing” of the cars, 
but exclusively their leaving Mexican territory. In the third place, the 
telegram did not establish that it would lose its effect once the charges would 
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be paid, but it merely referred to an ulterior authorization by Ocaranza 
Llano, who was Director General of the National Railways of Mexico and 
Rochin’s chief in the railway management. In the last place, no claim in the 
bankruptcy proceedings against Burrowes’ company was filed by the Na- 
tional Railways until some time between 1922 and March, 1926, and then for 
an amount of 12,957.63 Mexican pesos, for the payment of which sum it 
would not have been necessary to retain fourteen locomotives. From all of 
this there can only be one conclusion, to wit, that Rochin’s telegram did not 
purport to protect any claim of the National Railways as against Burrowes’ 
company. 

_ 8. There remains the other possibility, that Rochin acted under instruc- 
tions from the man who apparently controlled the locomotives and whom he 
may have considered to be the owner, and that he even was obliged to obey 
these instructions. The evidence before the Commission would seem to 
render this second explanation improbable. If Rochin had acted with this 
purpose, it would have been but natural for him to wire “do not permit the 
engines to cross the border unless Mr. Burrowes authorizes it,” but he did so 

_only on or about September 23, 1921, even then not saying “ Burrowes” but 
“the owner.” Instead of that, he ordered on September. 3, not to release 
them “unless Mr. Ocaranza authorizes it.” If Rochit: had wired on behalf 
of the owner, there might have been expected some explanation by Burrowes 
regarding the reason why he could not act himself, and what was the name of 
the Mexican railway official who disobeyed his legitimate orders, and on what 
ground he disobeyed. Instead of that, Toussaint’s letter of September 2, 
1921, only establishes that the Mexico office of Burrowes’ company had 
been the victim of some undisclosed frauds on the part of their managers at 
the boundary. If Rochin had wired on behalf of the owner, there might 
have been expected the production of some evidence which locomotives were 
either owned by Burrowes or under his control; instead of that, there is noth- 
ing except a unilateral statement in Toussaint’s letter of September 2, 1921, 
designating the four locomotives rented from the Central Company and ten 
other engines. If Rochin had wired under instructions of the owner, he 
could only have ordered a measure the owner was entitled to order; and there 
can be no doubt but that a prohibition to let movablé property leave the 
country except by authorization of a high government official (Ocaranza 
Llano) was a remedy which could not have been applied by Burrowes him- 
self. Rochin certainly was under no duty to comply with Burrowes’ de- 
mand. There is no provision whatsoever in the contract either obliging the 
National Railways to act for the interests of Burrowes’ company (apart from 
allowing them to use their tracks), or authorizing the National Railways to 
apply in behalf of Burrowes. any remedy which Burrowes could not apply 
himself. Rochin being an official in an important and responsible position 
should have understood, supposing even that he was entirely unaware of 
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Burrowes’ intentions, that it might be dangerous for him to act as he did 
without having acquired sufficient information as to the reasons for Bur- 
rowes’ request, at first sight inexplicable; the more so as he was advised that 
Burrowes was on the verge of being declared a bankrupt (as a matter of fact 
not bankruptcy, but receivership had been ordered on September 1, 1921), 
and as he should have realized the uncertainty as to Burrowes’ rights to dis- 
pose of his effects at the time he applied to Rochin. If Burrowes some day 
had cabled to Rochin “see to it that fourteen locomotives in which my com- 
pany is interested immediately leave Mexico,” is it thinkable that Rochin 
would have used his official power to obey this command, or would he not have 
left this affair entirely io the activity and responsibility of Burrowes himself? 

9. It is true that Rochin under the contract was not obliged to consider 
other American contract rights than those of Burrowes’ private freight 
transportation business. But acting outside of the contract, he should take 
eare not to violate other contract rights vested in any national or foreigner. 
If, acting without right or authorization, he damaged any such contract 
right—in the present case, Venable’s—his being unaware of its existence 
would not exclude or diminish Mexico’s liability for what this official of the 
National Railways (under government control) illegally did. Direct re- 
sponsibility for acts of executive officials does not depend upon the existence 
on their part of aggravating circumstances such as an outrage, willful neglect 
of duty, ete. 

10. What was the damage caused by Rochin’s telegram? Linked up with 
subsequent occurrences, his telegram may have been the cause of all the 
mishap of the claimant relative to the three engines which on September 3, 
1921, were in good condition, and of part of the mishap with the fourth en- 
gine which had been wrecked in August; though it is uncertain where the 
three engines were on September 3, and whether they might not at the time 
of the attachment by the court have been on Mexican territory even without 
Rochin’s telegram. It is clear, however, that only those damages can be 
considered as losses or damages caused by Rochin which are immediate and 
direct results of his telegram; see the award in the Lacaze case between 
Argentine and France under the decree of December 17, 1860 (De Lapradelle 
et Politis, II, 298), and paragraphs 13 and 14 of the first opinion in the Fran- 
cisco Mallén case (Docket No. 2935). Every day of delay in returning the 
four engines to the Illinois Central Railroad Company might have caused the 
claimant’s company a loss of $140.00 and, apart from that, obstacles against 
his returning them after August 7, 1921, might have resulted in imposing on 
the said company an obligation to pay the $150,000.00 due under the con- 
tract in case of nonfulfillment or improper fulfillment of the duty to return 
the engines in good condition and in time. An element of uncertainty, bow- 
ever, proceeds irom the fact that the Illinois Central Railroad Company 

2 This Journa, Vol. 21 (1927), pp. 809-810, 
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never claimed any amount of $140.00 per day for the period elapsed after 
August 7, 1921; and that it was not until November 15, 1921, after all of the 
important events subsequent to Rochin’s telegram had occurred, that the 
Central Company really claimed the contractual penalty for the four engines. 
It is difficult, therefore, to make the money value of the damage caused by 
Rochin’s act the object of a precise calculation. 


The bankruptcy proceedings 


11. The second problem before the Commission is that concerning the at- 
titude of the State Court at Monterrey, Nuevo León, in its bankruptcy 
proceedings against Burrowes’ company. 

12. On July 22, 1921, the Central Company had requested the return of 

. the four engines, a request which if complied with (as was Burrowes’ duty) 
apparently would have destroyed an important part of Burrowes’ transporta- 
tion business. On August 1, 1921, Burrowes’ company had taken over the 
similar business of the Brennan, Leonard and Whittington Transportation 
Company, including the use of ten more engines. On September 1, 192], 
Venable, before the 49th Judicial District Court of Texas at Laredo, Texas, 
had requested the appointment of a receiver for Burrowes’ company, and 
this request had been granted the same day. On September 1 and 2, 1921, 
one R. L. Bateman, a creditor of Burrowes’ company, requested the said 
court at Monterrey to attach the property of Burrowes’ company for a 
liquidated and unpaid debt. Bateman’s request appears to have suited 
Burrowes’ plans; instead of opposing it, he recognized at his earliest oppor- 
tunity—on September 3, 1921, late in the afternoon—that indeed he had 
discontinued paying his debts. The relation between the requests made at 
Laredo and at Monterrey has been touched upon in paragraph 5. On Sep- 
tember 15, 1921, Venable demanded the court at Monterrey to adjudicate 
the bankruptcy of Burrowes’ company; the court granted this request on 
September 17, 1921, appointing a lawyer, Leal Isla by name, provisional 
sindico (trustee) and one Morales Gómez interventor (controller or supervisor). 
Leal was the Monterrey lawyer of the National Railways of Mexico. 

13. The legal difficulties had begun when on September 3 to 7, inclusive, 
1921, goods belonging to the debtor company had been attached by the clerk 
of the court. Under Mexican law creditors are entitled to point out which 
effects they desire to see attached, and the debtor has the right to present 
objections. In the present case Burrowes as president of the debtor com- 
pany designated for attachment “the entire business represented by him” 
(toda la negociación por él representada); whereupon Bateman and, after him, 
some other creditors demanded that, apart from a few goods of minor im- 
portance, out of the fourteen locomotives controlled by Burrowes’ company 
—see paragraph 7—either the four engines leased by the Central Company 
or the thrée undamaged ones should be attached. The clerk of the court did 
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not inquire whether they were part of “the entire business” of the debtor 
company, but merely established that Burrowes had three days to object to 
said execution. Burrowes never objected, but, on the contrary, requested 
that “the properties designated by the parties and which are enumerated in 
the foregoing writ of attachment” be declared “to be formally attached.” 
So the court did on September 3, 1921, and following days. On September 
17, 1921, these several attachments were consolidated into one attachment 
for bankruptcy. 

14. In attaching the four engines for the debts of a company which did not 
own them the clerk of the court may have made the slight oversight indi- 
cated in paragraph 13; but the mistake is entirely due to an unreliable state- 
ment of Burrowes. No fault can be imputed to the court, and certainly not 
a defective administration of justice amounting to an outrage, bad faith, 
wilful neglect of duty, or apparently insufficient governmental action (see 
paragraph 4 of the Commission’s opinion in the Neer case, Docket No. 136, 
rendered October 15, 1926).3 

15. The present claimant, Venable, then began his determined efforts to 
get these four engines free from the attachment. In order to be represented 
among the creditors and to be entitled to request bankruptcy proceedings, he 
bought, on the advice of his Mexican lawyer, the claim of one of the com- 
pany’s creditors, the firm of A. Zambrano e Hijos. It has been argued by 
Mexico that, acting on the advice of his Mexican lawyer, he failed to take the 
steps required by Mexican law in the forms required by Mexican law, and 
took other steps which according to the laws of procedure and bankruptey 
never could make him attain hisend. It is most unsatisfactory to state that 
he was the victim of either lack of knowledge or of application on the part of 
his lawyer; but Mexice can not be held liable on that ground. He moreover 
was the victim of the fact that the Illinois Central Railroad Company, which 
successfully could have required the release of the engines in the Monterrey 
court, was unwilling to act (see paragraph 5). 

16. Of these court proceedings four parts would seem open to criticism. 
When Venable instituted a suit against the sindico, the court, instead of 
clinging to the periods of the law, accepted an answer filed by this sindico 
fifteen days late. In the second place, the judge in the court room had 
private conversations on the case with Venable, his lawyer, and the sindico, 
in which he indulged in making a kind of informal ruling as to the party 
authorized to claim release of the engines (the Central Company only), but 
in which he never told the claimant that he did not live up to the forms of 
Mexican law and that there lay his trouble. It would seem more appropri- 
ate for a judge not to allow such interviews; but once he does, he should not 
be silent on a vital point which he might have indicated without committing 
himself. In the third place, a request of the court itself addressed to the 
Mexican Land Registration Office on October 28, 1921, was allowed to re- 

3 This Journnan, Vol. 21 (1927), p. 556. 
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main unanswered, though a reply was indispensable for the continuation of 
the suit filed by Venable against the sindico. In the fourth place, the court 
did nothing to bring the bankruptcy proceedings to an end, allowed them to 
remain at a standstill, did not direct the sindico to account for his acts nor 
for the custody of the goods trusted to his care. The first of these four ob- 
jectionable acts can not be said to amount to so serious a deviation as to 
constitute a mal-administration of justice as mentioned at the end of para- 
graph 14. Nor can the second and third acts. The fourth act will be con- 
sidered under paragraph 23. As to the details of the court proceedings, I 
refer to paragraphs 4 to 13, inclusive, of Commissioner Fernández Mac- 
Gregor’s opinion, in which I concur.’ 

17. Supposing the choice of Leal as stndico was not a happy one, the court 
can certainly not, on the record, be blamed because of the mere fact that a 
lawyer of the most important railway corporation was chosen as trustee in 
the bankruptcy proceedings against a company doing business relative to 
railways. Leal’s proposal of October 4, 1921, temporarily to lease the en- 
gines to one of two applicants both alien to the National Railways can not be 
represented as meaning a prejudiced act intending to promote, not the inter- 
ests of the estate, but of his railway corporation. 

18. Since for those parts of Mexican law which are involved in the present 
case much depends upon the knowledge and trustworthiness of lawyers, 
satisfactory results of the administration of justice are not to be expected if, 
indeed, as it would appear from the record, even in important centres of 
Mexican life lawyers of good standing are not or were not up to the usual 
standards. Statutes following the type of French law, as it was adopted in 
Napoleon’s day, can not work well unless the lawyers in the country where 
such statutes are in force correspond to what lawyers were and are in France 
and similar countries; and if a nation can not feel sure of that, it should in its 
legislation grant a larger power to its judges, even in civil suits, as has been 
done in the legislations of parts of Asia, where the same difficulty existed. 

19. The conclusion should be that the court proceedings at Monterrey, 
though presenting an unattractive picture of how legal provisions were al- 
lowed to be misused in support of bad intentions, do not show a defective 
administration of justice such as might give ground for their being stigma- 
tized by an international tribunal. 


The destruction of the three engines 


20. On September 3, 1921, the four locomotives, three of which had con- 
tinued to be in good operating condition, were attached for debts of Bur- 
rowes’ company; on September 17, the attachments were consolidated and 
the engines were given in custody to a sindico or bankruptcy trustee. From 
September 3, 1921, until further provision to the contrary, the owners and 
other private persons interested in the engines lost their power over them. 

4 Omitted from the JOURNAL, 
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It is established by the record that the engines at all times were left in an 
unprotected position, exposed to the weather; that up to October, 1921, they 
had been well preserved; but that before June, 1922, and particularly before 
June, 1925, so many parts of prime importance had been removed or injured 
that the engines had been reduced to a practically worthless condition. The 
question before the Commission is whether under international law these 
circumstances present a case for which a government must be held liable. 
21. There could have been no hesitation to answer in the affirmative if the 
goods had been taken into custody by Mexican officials or other persons 
“acting for”? Mexico. Then a direct responsibility of the government would 
have been involved. In paragraph 4 of its opinion in the Nick Cibich case 
(Docket No. 14) the Ccmmission held that Mexican police officers having 
taken a man’s money into custody must account for it and would, apart 
from further complications, render Mexico liable if they did not. In para- 
graph 3 of its opinion in the Quintanilla case (Docket No. 582) ë the Commis- 
sion held that, once a government has taken into its custody war prisoners, 
hostages, interned soldiers, or ordinary delinquents, it is obliged to account 
for them. The opinion in the Toberman, Mackey & Company case (Docket 
No. 17)® has no bearing on the present problem, since a real custody of im- 
ported goods in the hands of customhouse officials was held not to have 
existed in that ease. In the Lord Nelson case’ before the British-American 
arbitral tribunal the United States was held responsible for the embezzlement 
of funds in custody of tke clerk of a federal court (Nielsen, Report, 483-434). 
22. The present situation, however, is different. When a court places a 
bankrupt estate in the custody of some kind of trustee (in Mexico, a sindico 
and an interventor), it does the same thing for an estate that it does for specific 
goods of a debtor when allowing a plaintiff to attach them in order to preserve 
for his benefit property on which eventually to execute a future award 
rendered in his favor. Such goods are not taken into custody by the courts 
themselves; a private citizen is appointed trustee, acting for the benefit of 
the plaintiff, or the plairtiff himself is appointed for this purpose. Likewise, 
in many countries a bankruptcy trustee, such as the Mexican sindico, can not 
be considered as an official, or as one “acting for” the government; he acts 
“as representative of the creditors” (Ralston, Venezuelan Arbttrations of 
1908, 172). The Institut de droit international, in the rules on bankruptcy 
law it adopted in 1902 ir: its session of Brussels, styled persons like this Mexi- 
can sindico “the representatives of the estate” (les représentants de la masse; 
Articles 4 and 5). The draft convention on bankruptcy law inserted in the 
final protocol of The Hague conference on private international law cf Octo- 
ber-November, 1925, attended by delegations from twenty-two states (in- 
cluding Great Britain), established in its Article 4 that the syndic can take 
£ This Journar, Vol. 21 (1927), p. 569. 


€ This Journat, Vol. 22 (1928), p. 182, 
7 This JOURNAL, Vol. 8 (1914), p.-659. 
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all conservatory measures or administrative measures and execute all actions 
“as representative of the bankrupt or of the estate” (comme représentant du 
failli ou dela masse). It is true that the British delegation left this confer- 
ence before its close, but not because of any difference of views as to the 
position of the trustee; and, moreover, in the present case the position of the 
bankruptey trustee should be considered in the light of Mexican, not of 
Anglo-Saxon, law. In countries with bankruptcy legislations such as the 
Mexican code contains, direct responsibility for what happens to the bank- 
rupt estate lies not with the government. In the present case it rested either 
with Familiar, a railway superintendent at Monterrey, under whose care the 
engines had been placed at the time of their attachments and under whose 
care they had been left on October 4, 1921, by the sindico Leal; or the re- 
sponsibility rested with this sindico, appointed by the court on September 17, 
1921, or with the combination of stndico and interventor. Laws like that of 
Mexico intentionally refrain from laying the heavy burden of these responsi- 
bilities on personnel of the courts. I concur with respect to the problem of 
the position of the Mexican sindico in paragraph 16 of Commissioner Fer- 
nández MacGregor’s opinion.’ 

23. Though the direct responsibility for what befalls such attached goods 
does not rest with the courts and the government they represent, because 
these are-not the custodians, a heavy burden of indirect responsibility lies 
upon them. The government obligates owners and other persons interested 
in certain goods to leave the care of these goods entirely to others; it tempo- 
rarily excludes these owners or other persons interested from interference 
with their goods; it constrains them to allow custodians to handle them as 
these custodians think legal and fit. Here, conformably to what was held in 
the Quintanilla case, a government can not exculpate itself by merely stating 
that it placed the goods in someone’s custody and ignores what happened to 
them. The court at Monterrey had “to provide for the preservation of the 
bankrupt estate,” and the appointment of a provisional sindico and of an 
interventor had this special purpose (Article 1416, Mexican Code of Com- 
merce of 1889). Through the interventor the court could execute its control 
on the acts of the sindico. Through the prosecuting attorney the court had 
to be vigilant against crimes. It had to see to it that the bankruptcy pro- 
ceedings went on regularly and were brought to a close within a reasonable 
space of time. The court at Monterrey seems not to have realized any of 
these duties. At a time when everybody could see and know that the three 
engines were rapidly deteriorating because of theft in a most wanton form, 
the less excusable since it could not have been accomplished unless by using 
railroad machinery specially adapted for such purposes as the dismantling of 
locomotives, no investigations were made by any prosecuting attorney, no 
prosecutions were started, no account was required from the custodian 
appointed by the stndico, nor from the sindico himself, and nothing was done 

8 Omitted from the JOURNAL. 
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to have the bankruptcy proceedings wound up. Even if here was not willful 
neglect of duty, there doubtless was an insufficiency of governmental action 
so far short of international standards that every reasonable and impartial 
man would readily recognize its insufficiency. Whether this insufficiency 
proceeded from the law or from deficient execution of the law is immaterial. 
The court at Monterrey can not plead innocence; having constrained private 
individuals to leave their property in the hands of others, having allowed 
unknown men to spoil and destroy this property, and not having taken any 
action whatsoever to punish the culprits, to obtain indemnification, to have 
the custodians removed and replaced, or to bring the bankruptcy to an end, 
it rendered Mexico indirectly liable for what occurred. Nor can the court 
exculpate itself by alleging that no American citizen has applied to it in order 
to have these wanton acts investigated and to have the necessary action 
both against the perpetraiors of crimes and the unreliable custodians started; 
to do such things is an essential part of proper governmental action and can 
not be made dependent upon private initiative. 

24. The three engines according to the contract of April 18, 1921, between 
the Central Company, Burrowes’ company, and Venable’s company were 
valued at $37,500.00 eack. In October, 1921, an American expert calculated 
their value somewhat higher, to wit, at $40,000.00 each. A proposal of the 
sindico to have the engines rented out (paragraph 17) was opposed by 
Venable and was never allowed by the court; being kept unused in the rail- 
way yards, even when well protected, their value must have somewhat de- 
creased, the custodians not being obligated to spend money in order to keep 
them in a first-class concition. It would seem proper, therefore, to consider 
the loss sustained because of the destruction of the three engines as amount- 
ing to the original valuation of $37,500.00 each, or a total of $112,500.00. 
In case of direct responsibility for engines under its own custody, Mexico 
should have had to indemnify in this sum, unless the occurrences could be 
ascribed to an irresistible calamity. Here indirect responsibility only can 
be fastened upon Mexico. The engines, however, were destroyed not by an 
act of God, but by criminal acts of men. The results of the acts were not 
secret or hidden; they were under the eyes of all the railway officials at Mon- 
terrey, who at the time were government officials. The crimes must have 
been committed not by private means, but by using railway machinery, 
which at the time was government machinery. It is not for the Commission 
to investigate who had the benefit of these removals; but there is high 
probability that the valuable parts of the engines were added to other engines 
proceeding from the same plants, as were the ninety-one locomotive engines 
sold by the Central Company to Mexico on April 23, 1921, and gradually de- 
livered at New Orleans from shortly thereafter to June 28, 1921 (record of 
Docket No. 432). Considering all these points, the amount due because of 
this indirect government responsibility may be fixed at $100,000.00 without 
fear of being unjust or unequitable. 
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25. The respondent government has not denied that, under the Conven- 
tion of September 8, 1923, acts of courts of Nuevo León may give rise to 
claims against the Government of Mexico. The Commission has repeatedly 
held that claims may be predicated on acts of state authorities. 


The wrecking of the fourth engine 


26. On August 21, 1921, one of the four engines had been wrecked in a 
collision on the railway track between Saltillo, Coahuila, and Monterrey, 
Nuevo Leén. Both colliding trains were operated by crews of the National 
Railways of Mexico (under government control); it is, therefore, irrelevant 
which crew was at fault. But were the National Railways liable for the 
accident? Article XXIII of the railway traffic contract of April 13, 1921, 
establishes that “the Railways will not be responsible for the damage suf- 
fered by locomotives, the cars or their contents by reason of accidents, fire— 
or for any other cause of superior force, the Second Party Contractor 
waiving for this effect the Articles Nos. 1440, 1442, and 2512 of the Civil 
Code of the Federal District.” It is difficult to consider as convincing evi- 
dence of fault a mere statement proceeding from one of the mechanics that 
the other train was running without, or contrary to, orders. I therefore 
concur on this point, in paragraphs 19 to 21, inclusive, of Commissioner 
Fernández MacGregor’s opinion.?® 

27. The impossibility to return this engine in good condition to the owner 
(the Central Company) made the lessees liable, under their contracts of 
April 18, 1921, to an indemnification of $37,500.00, which was actually paid. 
An expert estimate made on September 15, 1921, on behalf of the National 
Railways of Mexico stated that to put the engine in good condition would 
need repairs in the approximate cost of 21,000.00 Mexican pesos. It there- 
fore would seem proper to consider the value of the engine after the collision 
as having amounted to $37,500.00 minus the approximate equivalent of 
21,000.00 pesos (viz., $10,500.00), resulting in $27,000.00. There is no 
evidence that, while in the Monterrey yard, this wrecked engine had some 
of its parts removed. Instead of ordering, under Article IX of the Conven- 
tion of September 8, 1923, that this fourth engine be restored to Venable, it 
would seem in keeping with the interests of both parties to award on its ac- 
count an amount in money representing its value ($27,000.00) increased 
with a sum representing interests from the uncertain date on which, if the 
bankruptey proceedings had been terminated in due time (see paragraph 
23), the status of this engine would have been decided. 


Venable’s present rights in the four engines 


28. Since there is no controversy between the two governments that 
rights in the engines are vested exclusively in Venable at the present time 


8 Omitted from the JOURNAL. 
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and that they were so at the time he filed his claim, it is only necessary to 
indicate how he acquired them. The ownership of the engines was from the 
beginning in the Illinois Central Railroad Company. On August 15, 1922, 
it passed to Venable bezause of their transfer to him by the National Surety 
Company, which had paid $154,340.10 to the Central Company under the 
bond proceeding from zhe third contract mentioned in paragraph 3 above. 
Venable, however, did not pay in 1922 to the National Surety Company 
more than $50,780.65, was sentenced on March 6, 1923, to pay to this cor- 
poration an additional sum of $111,743.83, and satisfied this judgment on 
December 7, 1926. Potential rights of three insurance companies in the 
engines were surrender2d to Venable in contracts of July 7, 10, and 11, 
1922, between them and the claimant. 


Other items claimed 


29. Venable, moreover, claims an amount of $1,250.00, representing the 
sum paid by him for the claim of one of the creditors of Burrowes’ company 
(A. Zambrano e Hijos), bought in order to enable him to request bankruptey 
proceedings. Mexico can in no manner be held liable for this expense. 

30. Venable claims fe2s of attorneys whose services he engaged either in 
Mexico or in the United States, in the total sum of $20,294.74. In as far as 
these expenses are merely consequences of the attachments directed against 
Burrowes’ company, they can not be linked with any illegal act of Mexico; 
but he should be compensated for them in as far as they relate to action taken 
after the deterioration of the three engines in the Monterrey railway yard 
had been discovered. The amounts claimed for such action of attorneys 
correspond with items 11 and 12 of Venable’s list concluding the memorial, 
and with part of the amcunt under 10, in the sums of $648.52, $797.79, and 
$2,000.00 (four monthly payments), in total, $3,446.31. 

31. Venable claims expenses for several trips, made by himself and 
others, in the amount of $8,450.00. The trips made since the deterioration 
of the three engines was discovered caused the expenses under items 6 and 
7, in the sums of $2,200.00 and $2,200.00, in total, $4,400.00. The trips 
made in September—Octo>der, 1921, by Mims; in June, 1922, by Greenstreet, 
and in June, 1925, by Greenstreet and Mims; in order to establish the de- 
terioration of the four engines, have also a bearing on facts for which Mexico 
should be held liable; but no indemnification is claimed on these counts. 


Interest 


32. The amount of $100,000.00 for which Mexico is responsible on ac- 
count of the destruction cf the three engines (paragraph 24) is a lump sum 
for injustice inflicted and should bear no interest. Nor should any of the 
other amounts, apart from what has been suggested at the end of paragraph 
27. 
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Conclusion 


33. In conclusion, taking account of what has been said in the foregoing 
paragraphs, it would seem proper to award the claimant the sum of $140,- 
000.00, without interest. i 


DECISION 


[Separate opinions by Nreusen and MacGrecor, Commissioners, omit- 
ted because of lack of space.] 
- All of the Commissioners are of the opinion that a pecuniary award should 
be rendered in favor of the claimant.. Two of the Commissioners compute 
the damages to the claimant in the amount of $140,000.00. The other 
Commissioner computes the damages in the amount of $144,729.29. The 
sum of $140,000.00 must therefore be the award of the Commission. Two 
of the Commissioners are of the opinion that interest should not be included 
in the award, and interest must therefore be disallowed. The Commission 
accordingly decides that the Government of the United Mexican States 
must pay to the Government of the United States of America on behalf of 
H. G. Venable, the sum of $140,000.00 (one hundred and forty thousand 
dollars) without interest. 
Done at Washington, D. C., this 8th day of July, 1927. 
C. VAN VOLLENHOVEN, 
Presiding Commissioner. 
Frep K. NIELSEN, 
Commissioner. 
G. FERNÁNDEZ MACGREGOR, . 
Commissioner. 


RUSSELL STROTHER v. Mexico (Docket No. 3088) 
Opinion rendered July 8, 1927 


Award for illegal detention and cruel and inhuman treatment upon the 
same state of facts as in the claim of Harry Roberts (printed in this JOURNAL 
Vol. 21, 1927, page 357). During the imprisonment Strother escaped but 
was recaptured two days later. Mexico contended that the circumstances of 
the escape, involving an assault upon the guard and warden of the jail, 
should be taken into account in awarding damages. The United States 
replied that Strother, because of his escape, was subjected to worse treatment 
after reapprehension and was therefore entitled to greater damages. The 
Commission disregarded both contentions and made an award in the same 
amount as in the Roberts case ($8,000}, without interest. 
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CHARLES S, STEPHENS AND BOWMAN STEPHENS v. MEXICO 
(Docket No. 148) 
Opinion rendered July 15, 1927 


Mexico held liable for the reckless killing of an American citizen by a municipal guard 
without a uniform or insignia who, under conditions existing at the time, was held to be 
assimilated to a soldier act-ng in the presence and under the orders of a superior. Liability 
also found on the ground of denial of justice for failure to punish the guard or the officer who 
allowed him to escape. 

Award made to brothers of the deceased in the nature of satisfaction for indignity and 
grief, although direct pecuniary damages are not proven or are too remote to form a basis 
for allowing damages in the nature of reparation (compensation). 

Counsel: United States, Marshal Morgan, Assistant Agent; Mexico, 


Francisco A. Urstia. 


Van VOLLENHOVEN, Presiding Commissioner: 

1. This claim is put forward by the United States of America on behalf of 
Charles S. Stephens and Bowman Stephens, American nationals. Their 
brother, the Americar national Edward C. Stephens, a bachelor, was killed 
about 10 p. m., on March 9, 1924, by a shot fired by a member of some 
Mexican guards or auxiliary forces between Parral (Hidalgo del Parral), 
Chihuahua, and his residence, Veta Grande. Stephens was making the 
return trip from Parral, where he had passed the afternoon, travelling in a 
motor car in the company of two friends, a gentleman and a lady. Ata 
point quite near the township of Villa Escobedo a shot was fired at the car, 
which killed Stephens instantly. The very young and very ignorant guard 
or soldier who caused his death, one Lorenzo Valenzuela, was arrested by the 
civil authorities, but handed over on March 11 or 12, 1924, to the military 
authorities at their request. On April 30, 1924, however, Colonel Hermé- 
genes Ortega, when ordered to discharge the auxiliary forces (or guards) 
under his command, discharged aiso this military prisoner. Valenzuela after 
his escape never was apprehended. Ortega, who was responsible for the 
escape, was prosecuted, and was sentenced by the Judge of First Instance at 
Parral on January 12, 1926, to three years’ imprisonment; but apparently 
was acquitted on appeal by the Supreme Court of Justice of the State of 
Chihuahua about February 9, 1926. The United States alleges that Mexico 
is liable for the unlawzul killing by Valenzuela, and moreover for not protect- 
ing Stephens, not prosecuting Valenzuela, and not punishing Ortega, and 
claims an indemnity of $50,000.00 in favor of the deceased’s two brothers, 
with interest thereon. 

2. As to the nationality of the claim, which has been challenged, the Com- 
mission might refer zo paragraph 8 of its opinion rendered in the case of 
William A. Parker (Docket No. 127) on March 31, 1926.1 The nationality of 
the claim would seem convincingly established. 

3. As to interests in the claim, the eldest brother of the deceased Stephens 


1 Printed in this Journau, Vol. 21 (1927), p. 174. 
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suffered a remote pecuniary loss by his death, in that the deceased together 
with this brother supported an aged aunt living in a sanitarium, by con- 
tributing at first the sum of $75.00 a month, and later the sum of $65.00 a 
month, an amount which the eldest claimant alone paid after his brother’s 
death. The youngest brother, who since 1924 appears to be suffering from 
melancholy or some mental disorder, would seem from the record not to have 
sustained any financial damage. When international tribunals thus far 
allowed satisfaction for indignity suffered, grief sustained and other similar 
wrongs, it usually was done in addition to reparation (compensation) for ma- 
terial losses. Several times awards have been granted for indignity and grief 
not combined with direct material losses; but then in cases in which the 
indignity or grief was suffered by the claimant himself, as in the Davy and 
Maal cases (Ralston, Venezuelan Arbitrations of 1908, 412, 916). The deci- 
sion by the American German Mixed Claims Commission in the Vance case 
(Consolidated edition, 1925, 528) seems not to take account of damages of this 
type sustained by a brother whose material losses were “too remote in legal 
contemplation to form the basis of an award” (the claim in the Candlish case 
was disallowed on entirely different grounds; Consolidated edition, 1925, 544). 
The same commission, however, in the Vergne case, awarded damages to a 
mother of a bachelor son (not to his half-brother and half-sister), though “the 
evidence of pecuniary losses suffered by this claimant cognizable under the 
law is somewhat meager and unsatisfactory” (Consolidated edition, 1926, at 
653). It would seem, therefore, that, if in the present case injustice for 
which Mexico is liable is proven, the claimants shall be entitled to an award in 
the character of satisfaction, even when the direct pecuniary damages 
suffered by them are not proven or are too remote to form a basis for allowing 
damages in the character of reparation (compensation). 

4, The State of Chihuahua, during the period within which the tragic 
event occurred, was one among the scenes of the revolution of Adolfo de la 
Huerta which lasted from November, 1923, to April, 1924 (see paragraph 11 
of the Commission’s opinion in the Home Insurance Company case, Docket 
No. 73).2 Since nearly all of the federal troops had been withdrawn from 
this State and were used farther south to quell this insurrection, a sort of 
informal municipal guards organization—at first called “defensas sociales” — 
had sprung up, partly to defend peaceful citizens, partly to take the field 
against the rebellion if necessary. It is difficult to determine with precision 
the status of these guards as an irregular auxiliary of the army, the more so 
as they lacked both uniforms and insignia; but at any rate they were “acting 
for” Mexico or for its political subdivisions. 

5. Valenzuela, that night, was on duty with two other men, under a 
sergeant. They were acting apparently under the ‘General ordinance for 
the army” of June 15, 1897, which was binding also on civilians living in 
Mexico, and Article 176 of which obligates all individuals who are halted by 

2 Printed in this Journan, Vol. 21 (1927), p. 167. 
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sentries to answer and stop. When the four men saw Stephens’ car come 
near, the sergeant ordered two of them to halt it, not adding that they should 
fire. Nevertheless Valenzuela fired, with fatal result. Itis uncertain from 
the record, whether the sọldiers first had called out to the occupants of the 
car, as under the ordinance of 1897 they should have done. 

6. There should be no difficulty for the Commission to hold that Valen- 
zuela when trying to halt the car acted in the line of duty. But holding that 
these guards were entitled to stop passengers on this road and, if necessary, 
to use their guns pursuant to Article 176 just mentioned, does not imply 
that Valenzuela executed this authorization of the law in the right way. On 
the contrary, the use he made of his firearm would seem to have been utterly 
reckless. The guards should have realized that, even for foreigners aware 
of the conditions of the State of Chihuahua at that period, their wearing no 
uniforms rendered it difficult to recognize them as persons entitled to halt 
them, and that before indulging in stronger measures great care was in- 
dispensable because of their having the appearances of peasants, or eyen 
bandits. Being under the orders of a sergeant, the guards should have halted 
the car in accordance with his instructions, and Mexico contends that they 
were merely ordered to stop the automobile, without being ordered to fire 
at it. - The excuse proffered by the killer that he merely intended to ‘‘in- 
timidate” Stephens would seem too trite to deserve the Commission’s 
attention; see paragraph 8 of the opinion in the Swinney case (Docket No. 
130), paragraph 3 of the opinion in the Roper case (Docket 183), paragraph 
1 of the opinion in the Falcón case (Docket No. 278), and paragraph 6 of the 
opinion in the Teodoro Garcta case (Docket No. 292). Bringing the facts 
to the tests expounded in paragraph 5 of the last cited opinion, there can be 
no doubt about the reckless character of the act. To hold this means a 
different thing from establishing that Valenzuela’s act under Mexican law 
was punishable, a question which it is not for this Commission to decide; 
see paragraph 3 of the Commission’s opinion in the Teodoro Garcia case 
(Docket No. 292). 

7. Responsibility of a country for acts of soldiers in cases like the present 
one, in the presence and under the order of a superior, is not doubtful. 
Taking account of the conditions existing in Chihuahua then and there, 
Valenzuela must be considered as, or assimilated to, a soldier. 

8. Apart from Mexico’s direct liability for the reckless killing of an 
American by an armed man acting for Mexico, the United States alleges 
indirect responsibility of Mexico on the ground of denial of justice, since - 
Valenzuela was allowed to escape and since the man who released him, 
Ortega, never was punished. Both facts are proven by the record, and reveal 
clearly .a failure on the part of Mexico to employ adequate measures to 
punish wrongdoers; compare paragraphs 18 and 25 of Commissioner 
Nielsen’s opinion in the Massey case (Docket No. 352).4 


3 Printed in this Journax, Vol. 21 (1927), pp. 562, 566, 581, 777. 
* Printed in this JOURNAL, Vol. 21 (1927), p. 783. . 
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9. Mexico has contended that this Commission, in any case submitted 
to it, can only take cognizance of facts which occurred before the filing of 
the memorial, and therefore should ignore the second court sentence, that 
of February, 1926, acquitting Ortega. Since, however, in the present claim 
the date of the memorial was December 17, 1925, and that of the first court 
sentence, which convicted Ortega, was January 12, 1926, it is immaterial 
whether Mexico’s contention is right or wrong. If it is right, Ortega has 
been at liberty since the day on which he released Valenzuela (April 30, 1924) 
and never was convicted; if it is wrong, Ortega has been at liberty all that 
time and finally was acquitted. 

10. Taking account of both Mexico’s direct responsibility and its denial 
of justice, and of the loss sustained by the claimants as it was discussed in 
paragraph 3, an amount of $7,000.00, without interest, would seem to ex- 
press best the personal damage caused the two claimants by delinquencies 
for which Mexico is liable. 


Nietsen, Commissioner: 

I am of the opinion that there is legal liability on the part of Mexico in 
this case, and that a pecuniary award may properly be rendered in con- 
formity with principles of law underlying awards made by the Commission 
in other cases. Peaceful American citizens were proceeding in an automobile 
in a locality where travel was neither forbidden nor restricted. I think 
that the record clearly shows that the killing of one of them, Edward C. 
Stephens, by a Mexican soldier, in the presence and under the command of 
an officer, was inexcusable; that the person who did the shooting was 
allowed to escape; and that the person who permitted the escape was not 
punished, although he was charged with the offense of permitting the escape 
of a prisoner. 


FERNÁNDEZ MACGREGOR, Commissioner: 
I concur in the opinion of the Presiding Commissioner. 


DECISION 


The Commission decides that the Government of the United Mexican ` 
States is obligated to pay to the Government of the United States of America, 
on behalf of Charles S. Stephens and Bowman Stephens, the sum of $7,000.00 
(seven thousand dollars), without interest. 

Done at Washington, D. C., this 15th day of July, 1927. 

C. vAN VOLLENHOVEN, 
Presiding Commissioner. 
FRED K. NIELSEN, 
Commissioner. 
G. FERNÁNDEZ MACGREGOR, 
Commissioner. 
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Unrrep Dreperine Company v. Mexico (Docket No. 483) 
Opinion rendered July 15, 1827 


Award of $33,625.76, with interest at six per cent, made on behalf of the 
claimant as compensation for services performed at the request of the Car- 
ranza revolutionary authorities at the port of Tampico in an attempt to 
salvage the Mexican gunboat Veracruz. No question was raised as to Mex- 
ico’s responsibility for obligations incurred by General Carranza, or as to 
the performance of the services for which compensation was sought, or as 
to the propriety of the amount claimed; but Mexico questioned whether the 
services were rendered by the claimant company as contractor or as the agent 
of another contractor engaged in dredging and construction work in the 
port of Tampico. The Commission found nothing in the record to show that 
the latter contractor had any connection with the arrangement made be- 
tween the claimant company and General Carranza. 


Cuarues E. ToLEeRTON v. Mexico (Docket No. 921) 
Opinion rendered July 15, 1927 


The Commission unanimously disallowed, for lack of sufficient proof, this 
claim in behalf of an American citizen who, as a member of a party of six 
Americans, was attacked on the afternoon of January 19, 1925, in the State 
of Sonora, Mexico, by a band of Yaqui Indians, and who asked reparation 
and satisfaction from Mexico in the sum of $50,000 on the grounds of lack 
of protection and failure to prosecute and punish the assailants. 


F. R. West v. Mexico (Docket No. 241) 


Opinion rendered July 21, 1927 


Mexico held indirectly liable for the murder of an American citizen where the murderer 
was not captured and was later given the benefit of amnesty. The murder was an ordinary 
case of wanton killing and robbery devoid of any political background. There would seem 
no doubt but that granting an amnesty for crime has the same effect under international law 
as not punishing the crime, not executing the penalty or pardoning the offense. 

Counsel: United States, Marshall Morgan, Assistant Agent; Mexico, 
Eduardo Suárez. 

Van VOLLENHOVEN, Presiding Commissioner: 

1. Claim for damages in the amount of $25,000.00 is made in this case by 
the United States of America on behalf of F. R. West, an American national, 
on account of the murder of his son Edgar G. West, an American oil well 
driller, near Nanchital, Veracruz, Mexico, on December 2, 1922, by Mexican 
bandits who thereafter were granted amnesty by Mexico. The murder 
was an ordinary case of wanton killing and robbery void of any political 
background, West being a member of a party of some nine Americans, two 
Mexicans and one Chinese, who took the pay roll of their oil company (El 
Aguila, S. A.) from Puerto México, Veracruz, to Ixhuatl4n, traveling first 
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by boat and thereafter by gasoline motor train. About 8.30 a. m. this train 
was fired upon from ambush by some fifteen bandits, who killed West, an- 
other American (a tool dresser by the name of Snapp), and the Mexican 
motorman, took the pay roll and the watch of one of the party, and dis- 
appeared. About 10.30 a. m. a Mexican officer with some one hundred 
soldiers arrived on the spot, but did not apprehend the culprits. On De- 
cember 3), 1922, the Mexican Government issued an amnesty act, which— 
it is alleged—was interpreted by the Mexican President on August 21, 1923, 
so as to cover the murder of West and Snapp. The perpetrators, as far as 
the record shows, never were either prosecuted or punished. 

2. The nationality of the claim, which was challenged, would seem to have 
been sufficiently proved under the principles asserted in paragraph 3 of the 
opinion in the William A. Parker case (Docket No. 127), rendered March 
31, 1926.: 

3. There would seem no doubt but that granting amnesty for a crime has 
the same effect, under international law, as not punishing such a crime, not 
executing the penalty, or pardoning the offense. If proven, it fastens upon 
Mexico an indirect liability. Article 1 of the decree of December 30, 1922, 
which is the pertinent provision here, reads (translated): “Amnesty is 
hereby granted to those guilty of rebellion and sedition and any act com- 
mitted in connection therewith up to the date of the publication of the pres- 
ent act and beginning with the year 1920.” On August 21, 1923, the under- 
secretary of the Mexican Home Office wrote to the El Aguila Company 
the following letter (translated): 

FeperaL Executive Power, 
DEPARTMENT OF INTERIOR. 
Despatch No. 3346. Number 7870. 
Subject: That it is not possible to accede to the petition as stated in the enclosure herewith 
attached. 
CompaNfa um Perréteo “Ex Acura,” S. A., 
Avenida Judrez 92, 94, City. 

In reply to your courteous memorial of the 4th instant, in which the aid of the President of 
the Republic is requested in order to prosecute the rebel leader Protacio Rosales and his 
followers, who were recently granted amnesty, for having been the authors of the attack 
committed December 2 of last year, upon the group of oil well drillers returning to their 
camps at Ixhuatlén, in which attack two Americans and one Mexican were killed, by advice 
of the First Magistrate, I have to state that the rebel Protacio Rosales and his followers hav- 
ing been granted amnesty by the War Department in accordance with what is ordered in the 
decree of December 30, last, for the crimes of rebellion and sedition and related crimes, and 
one of these latter being dealt with in the concrete case now denounced, it is not possible to 
accede to your request. 

Universal suffrage. No reélection. 

Tas UNDERSECRETARY: 


(s.) VALENZUELA. 
Mexico, D. F., Auaust 21, 1923. 


1 Printed in this Journan, Vol. 21 (1927), p. 174. 
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When, on October 4, 1923, the oil company inquired of the Mexican Home 
Office, whether there had not been a misunderstanding in applying the 
amnesty act to the perpetrators of the crime of December 2, 1922, the chief 
clerk of the Division-of Justice replied under date of October 11, 1923, that 
the company “should make application to the proper authorities as this 
Department has no power to institute any investigation concerning the 
aforementioned case.” 

4. It is not for this Commission to interpret the amnesty act; the only 
point of importance is how Mexico construed it. In this respect the letter 
of August 21, 1923, leaves no doubt. It states that it is written on behalf of 
the President himself; it establishes that it relates to the perpetrators, known 
or unknown, of the “concrete” crimes of December 2, 1922; and it contends 
that these crimes cannot be prosecuted because of the fact that they are 
within the scope of the amnesty act. The subsequent letter of October 11, 
1923, fails to contain any statement to the contrary made on behalf of the 
President of the United Mexican States. 

5. Mexico alléged that the letter of August 21, 1923, could not purport 
to interpret or construe the amnesty act, since the President and the Home 
Office were not authorized to construe it, but the judiciary only. It would: 
seem that the first part of this contention is disproven by the text of the 
letter. 

6. Mexico alleged that after receiving the second letter dated October 11, 
1923, it would have been the duty of the oil company to have proceedings 
initiated in order to give the judiciary an opportunity to decide whether the 
amnesty act was applicable to West’s murder. There is nothing in the 
amnesty act which suggests the existence of such a duty. 


7. Since Mexico has issued an amnesty act and since the President of ` 


Mexico has held that it covered the murder of West, Mexico has granted 
amnesty to West’s murderers, and has voluntarily deprived itself of the 
possibility of prosecuting and punishing them. The indirect lability 
which it thereby incurred would seem to be expressed best by awarding 
the claimant a sum of $10,000.00, without interest. 


Nreisen, Commissioner: 

I concur in the conclusion of the Presiding Commissioner with regard to 
responsibility on the part of Mexico in this case. It is clear that proper 
steps were not taken to apprehend the murderers of West. Whatever may 
be the proper construction and application of the amnesty mentioned in the 
Presiding Commissioner's opinion, the reference to it in the record serves 
to furnish conclusive evidence with respect to the failure on the part of the 
Mexican authorities to take steps looking to the apprehension and punish- 
ment of those who attacked the party of which West was a member. 


FERNÁNDEZ MACGREGOR, Commissioner: 
_ I concur in the Presiding Commissioner’s opinion. 


JUDICIAL DECISIONS 455 


DECISION 


The Commission decides that the Government of the United Mexican 
States is obligated to pay to the Government of the United States of America, 
on behalf of F. R. West, $10,000.00 (ten thousand dollars), without interest. 

Done at Washington, D. C., this 21st day of July, 1927. 

C. VAN VOLLENHOVEN, 
Presiding Commissioner. 
FRED K. NIELSEN, 
Commissioner. 
G. FERNÁNDEZ MACGREGOR, 
Commissioner. 


T. J. Snapp v. Mexico (Docket No. 240) 
Opinion rendered July 21, 1927 


Award of $10,000 made upon the same state of facts as in the claim of F. R. 
West under the general principle of international law requiring authorities to 
take proper measure to apprehend and punish a person who appears to be 
guilty cf a crime against an alien. 


SALOMÉ Lerma VDA. DE GALVÁN v. Mexico (Docket No. 752) 


Opinion rendered July 21, 1927 


The United States held liable for the failure of the State of Texas to bring to trial and 
punish an American citizen indicted for killing a Mexican citizen. The alleged inability 
of the ea produce a material witness is no justification for the failure to bring the 
accused to trial. 


Counsel: Mexico, Eduardo Suárez; United States, Charles Kerr. 


NIELSEN, Commissioner: 

J. Claim is made in this case in the amount of 50,000 pesos, by the United 
Mexican States, in behalf of Salomé Lerma de Galván, mother of Adolfo 
Pedro Galván, a Mexican citizen, who was killed in August, 1921, at Driscoll, 
Texas, by an American citizen named Hugh K. Kondall. The facts in the 
case as disclosed by the record may be briefly summarized. 

2. Kondall and Galván were employed as foreman and laborer, respec- 
tively, in the construction of a bridge at a point about a half mile north of the 
depot at Driscoll. On the morning of August 25, 1921, Galván had a slight 
altercation with the son of Kondall who supplied drinking water to the 
workmen. It appears that Kondall was angered when he learned of the 
episode and proceeded to his house where he probably procured a pistol. 
He thereupon returned to the place where Galvan was working. There is 
evidence that the latter, when he knew that Kondall was armed with a 
pistol, proceeded with a raised hammer in his hand toward the spot where 
Kondall and another man were standing, and that Kondall thereupon twice 
shot Galvan who died shortly thereafter. f 
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8. Kondall was immediately taken into custody by the local authorities 
and charged with murder. On August 29, 1921, he was given a preliminary 
hearing before a justice of the peace at which several eye witnesses of. the, 
shooting were examined. The accused was required to give a bond in the 
amount of $25,000 for his appearance before the Criminal District Court of 
Nueces County, at its October, 1921, term. No indictment was returned 
against Kondall at that term of the court, but in the following March an 
indictment was found against him, charging him with the murder of Galvan, 
and trial was set for April 20,1922. Subsequently the accused was admitted 
to bail in the sum of $5,000. ' 

4. Accompanying the American answer is a copy of the criminal court 
docket in this case from which the following is an extract: i 

April 7, 1922. Case set for- Thursday April 13, 1922, 10 a.m. Venire of fifty ordered 

for that date and hour. Writ returnable Tuesday. 
April 17, 1922. Case continued by agreement. 
December 14, 1922. Continued by operation of law. 
4/30/23. Set for May 14. Special venire of 60 ordered. 
5/14/23. Set for May 21. 
5/22/23. Continued by agreement. 
11/12/23. Set for 11/21. 
6/5/24. Continued by operation of law. 
5/8/25. Set for May 20. Venire of 50 men. 
5/20/25. Continued illness of parties. 


5. Additional evidence filed by the United States it is shown that the trial 
of Kondall was further continued at the instance of the State “because of a 
defaulting witness” and set for hearing at the term of court beginning on 
October 25, 1926, and still further continued at that term of court until 
April, 1927, on account of absence of material witnesses for the State. 

6. The record contains an affidavit executed on November 24, 1925, by 
George C. Westervelt, District Attorney for the Counties of Nueces, Kle- 
berg, Kenedy, Willacy and Cameron, Texas. It is stated in this affidavit 
that several subpoenas were issued for the appearance at the several terms of 
court of Louis F. Johnston, an eye-witness to the shooting of Galván, and 
that the State could not safely and successfully go to trial without the pro- 
duction of this witness. 

7. Itis alleged in behalf of Mexico that there was an unnecessary delay in 
the prosecution of a person charged with a capital crime, and that under 
international law the United States should make compensation in satis- ` 
faction of a denial of justice. This case presents no difficulties. The ques- 
tion at issue is whether it reveals a failure of compliance with the general 
principle of international law requiring authorities to take proper measures 
to apprehend and punish a person who appears to be guilty of a crime against 
an alien. The Commission is bound to conclude that there was a clear failure 
on the part of the authorities of the State of Texas to act_in conformity with 
this principle. There was no difficulty in the apprehension of Kondall, and a 
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preliminary trial was promptly held. At this trial testimony was given 
from which it seems to be obvious that a grand jury could not properly fail to 
return an indictment for murder against Kondall. An indictment was 
found by a grand jury in March, 1922. After that it is plain that the author- 
ities failed to take the proper steps to try the accused. There is no satis- 
factory explanation of continuances of the proceedings from time to time. 
Justification for the failure to bring the accused to justice cannot be found on 
the ground stated in the affidavit made by the District Attorney as late as 
November 24, 1925, that a certain eye-witness had not been located. There 
is no reason to suppose that the legal machinery of the State of Texas is so 
defective that in a case in which a preliminary trial reveals that there were at 
least five eye-witnesses to the shooting of Galván the authorities during a 
period of six years after the shooting found themselves unable to conduct a 
proper prosecution. If any such defect had existed it would not be an 
adequate defence to the claim presented by Mexico. If witnesses actually 
disappeared during the course of the long delay in the trial, then as argued by 
counsel for Mexico, that would be evidence of the evils incident to such de- 
lay. If may be observed that the argument in behalf of the United States 
appeared to be directed more to the question of the measure of damages than 
to a justification of the delay in the proceedings against the accused. 

8. I am of the opinion that in the light of the principles underlying deci- 
sions rendered by the Commission in the past an award may properly be 
made in this case in the sum of $10,000. 


Van VOLLENHOVEN, Presiding Commissioner: 
I concur in Commissioner Nielsen’s opinion. 


FERNÁNDEZ MacGrucor, Commissioner: 
I concur in Commissioner Nielsen’s opinion. 


DECISION 


The Commission decides that the Government of the United States of 
America shall pay to the Government of the United Mexican States in behalf 
of SalomS Lerma de Galván the sum of $10,000 (ten thousand dollars) with- 
out interest. 

Done at Washington, D. C., this 21st day of July, 1927. 

C. VAN VOLLENHOVEN, 
Presiding Commissioner. 
Frep K. NIELSEN, 
Commissioner. 
G. FERNÁNDEZ MACGREGOR, 
Commissioner. 
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National Frontiers in Relation to International Law. By Vittorio Adami, 
` translated by T: T. Behrens. London: Oxford University Press (Hum- 
phrey Milford), 1927. pp. viii, 127. Index: $3.50. 


This treatise does not include a word regarding the boundary settlements 
in Europe since 1919. No one could assume, however, that the delimitation 
of the several European boundaries during the last decade has contributed 
nothing to international law. It appears, therefore, that the author and the 
editor of this work should have explained their basis for omitting discussion. 
of the vast and enlightening experience of recent‘years. The author of the 
work is a colonel in the Italian army, attached to the historical section of the 
general staff; the editor and translator is a lieutenant colonel of British Royal 
Engineers ana was a member of the Italo-Austrian boundary commission. 
Surely these gentlemen are familiat with the problems of boundary marking 
which have lately arisen. 

The book has eleven chapters, dealing with frontiers in general, mountain. 
boundaries, river boundaries, boundaries on lakes, sea boundaries, artificial 
and conventional boundaries, aérial boundaries, boundary marks, delimita- 
tion documents, boundary disputes, and boundary magistracies. These are 
the work of Colonel Adami. An appendix by Colonel Behrens discusses 
difficulties in marking boundaries upon watersheds. There is a bibliography 
of five pages and a conveniently detailed index. 

Historically the book appears to stand by itself as an exceedingly useful 
account of the legal basis of boundary marking in Italy and southern Europe. 
It occasionally goes to other parts of the world for illustrative material, 
though it is far from exhaustive. In discussing conventional boundaries 
based upon geographical codrdinates, for example, Adami refers to such 
boundaries in Africa but says nothing about the northern boundary of the 
United States west of the Lake of the Woods or the eastern boundary of 
Alaska north of Mt. St. Elias. 

LAWRENCE MARTIN. 


From Bismarck to the World War. A History of German Foreign Policy, 
” 1870-1914. By Erich’ Brandenburg. Translated by Annie Elizabeth. 
Adams. London: Oxford University Press (Humphrey Milford), 1927. 

` pp. xiii, 542. 

The World Policy of Germany, 1890-1912. By Otto Hammann. Trans- 
lated by Maude A. Huttman. London: George Allen & Unwin, Ltd., 
1927. pp. 269. - 
In the translation of these two books a signal service has been rendered to. 

English and American readers wishing to keep abreast of recent studies of 
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European diplomacy during the quarter-century preceding the World War. 
Of Brandenburg’s work, G. P. Gooch justly remarks in his Recent Revelations 
of European Diplomacy (p. 21): ‘No other country possesses such a masterly 
delineation of its foreign policy during the last generation of peace.” Its 
general character and conclusions were commented upon in a review of the 
first German edition in this Journat for July, 1925 (pp. 651-652). Ad- 
mirably objective in narrative analysis and criticism, its principal limitation 
lies in the fact—to which is also due its solidity within its own scope—that it 
is based almost exclusively on the documents of the German Foreign Office. 
The translation, adequate though far from faultless, is from a second German 
edition in which the footnote references are now made to those documents as 
published down through Vol. XXI of the Grosse Politik. References have 
been inserted to a few other books issued since the first edition, but only rare 
changes in the text have been made in consequence of the appearance of new 
material. Most noteworthy are those occasioned by Jickh’s Kiderlen- 
Wachter, resulting in fuller and more severe criticism of that statesman’s 
policy (pp. 360, 376-378), and by Stieve’s [swolskt und der Weltkrieg, leading 
to sharper judgments against the conduct of Russia and France in connec- 
tion with the Balkan Wars (pp. 419, 455-456). Lord Grey’s Twenty-five 
Years is dealt with in an appendix, reaching the conclusion: “ All his utter- 
ances show that the historical work of the last few years has left him un- 
touched and that he still moves entirely within those modes of thought which 
were produced by war-hypnotism.” 

Hammann’s book, which owes its special interest and value to the personal 
touch of a writer who himself served in the Foreign Office during the period 
under consideration, arrives by shorter cuts in narrative at much the same 
judgments on the directors of German foreign policy and their work—that, 
without the least will to war, they bungled their opportunities to secure the 
peaceable development of their country’s relations with its neighbors, espe- 
cially England, and led it fatally into the trap prepared by its enemies. 

J. V. FULLER, 


La nuova legislazione Russa e la condizione degli stranieri. By Enrico 
Catellani. Venice: Premiate Officine Grafiche Carlo Ferrari, 1927. pp. 
114. 

Professor Catellani has in this interesting paper defined his subject as 
“the condition of foreigners under the new Russian Legislation.” His plan 
leads him to make a rapid survey of certain aspects of the Russian legislation 
since the Revolution. This survey, within the space available, is neces- 
sarily superficial, and critical comment on details is not the object. In 
some subjects, such as marriage, divorce and even succession, it would not 
be hard to maintain that Russian legislation has only carried to a more 
logical and uncompromising conclusion tendencies familiar elsewhere. 
The author’s main thesis, however, is that the peculiar nature of the Russian 
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Revolution and of the new system introduced under it produce very special 
problems in reference to the rights and status of foreigners, and in fact 
make it difficult to reinstate and maintain the ordinary juridical relations 
between Russia and the other European nations. 

The Russian movement was in its essential conception founded on a basis 
broader than nationalism. This conception extended beyond the national 
boundaries to the manual workers of the world, hence in theory at least the 
foreigner belonging to the favored class was to share on an equal basis the 
rights and privileges of the native worker. This is the grandiose and 
idealistic side of the matter vastly outweighed in practical effect by the 
virtual proscription of all other classes of society. In the end the foreign 
worker may be generally on an equality with the native. The rights of 
other foreigners depend mainly on treaty provisions with the country of 
their nationality. 

Professor Catellani takes occasion to summarize the contents of the 
principal treaties projected or actually entered into by Russia with other 
nations, particularly the proposed British treaty which was never con- 
summated, and the Italian and German treaties. In all negotiations 
looking to the establishment of permanent relations, the Russian economical 
system created special problems, particularly that of prescribing equivalence 
of rights and privileges between the subjects of nations, one of which has 
completely suppressed a whole class of property and personal rights which 
are normal in the other. 

After a rapid but interesting review of various aspects of the new legisla- 
tion, Professor Catellani reaches his fundamental thesis in the discussion of 
the execution of foreign judgments and the limitations imposed by considera- 
tions of public policy. These subjects enter largely into the ordinary relations 
of friendly states and their consideration from a practical point of view 
emphasizes the difference between the Russian system and that of other 
nations. The fundamental difficulty in the mutual enforcement of justice 
is that the conception of justice itself is materially different. Equality 
before the law has long been a commonplace in every civilized country, not 
always attained in fact, but consecrated in theory and intention. But we 
are told that in the very organization of the Russian courts the interests of 
the workers are specially recommended to the care and protection of the 
judge. In its particular place this can only mean that a class is to be 
systematically favored. A class justice is imposed with class judges to 
enforce it, who have no legal tradition behind them. This situation renders 
the mutual enforcement of territorial judgments practically impossible. 
Finally, the radical differences in the conception of “publie policy” between 
a country which is founded on the recognition of rights of property and 
personal liberty, and a country where both are reduced to a minimum, 
leaves little room for coöperation in the enforcement of justice. 

For the present, therefore, the barriers which prevent Russia from 
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participating in the community of European states are apparently insur- 
mountable so far as approach is sought in normal legal and judicial relations. 
Gradual adaptation and modification must be expected, and the author finds 
some promise in this direction in the organization of the Confederation of 
Soviet Republics, and perhaps more promise in the lessons which may be 
drawn from past history and particularly from the gradual return of Revolu- 
tionary France to the community of nations. 
JAMES BARCLAY. 


Ten Years of War and Peace. By Archibald Cary Coolidge. Cambridge: 
Harvard University Press, 1927. pp. 268. Index. $3.00. 


A melancholy interest attaches to this volume, writing the word finis into 
the short but significant list of books bearing the name of Archibald Cary 
Coolidge. Written during the years of his editorship of Foreign Affairs and 
covering the same world-wide field as the great review of which he was the 
moving spirit, Ten Years of War and Peace reveals the broad sweep of its 
author’s interests. To the judgment of a man of the world, a traveled 
scholar and an observer who mingled a certain cosmopolitan sophistication 
with the laboratory work of the teacher of history and foreign relations, 
Professor Coolidge occupied a unique place among his colleagues. His 
contacts with diplomats and men actually engaged in world affairs gave 
him a breadth of view too often lacking in American treatises of this nature. 
Our foreign policy has suffered from a lack of such constructive criticism. 
Professor Coolidge’s equipment for his task, a less unusual one in Europe, 
is generally lacking on this side of the Atlantic. 

As the title indicates, these essays deal chiefly with the diplomatic history 
of the dacade following the significant date, 1917, when the United States 
first undertook the rôle of a militant world power. It is a commentary upon 
the swifs tempo of the diplomatic movements of the last ten years that so 
many of the matters treated are already outdated by subsequent occurrences. 
Althouga sometimes ephemeral, there is nothing journalistic about these 
closely reasoned and constructive studies. In a short, apologetic preface 
the author confesses to have yielded to the temptation of reprinting outworn 
material, While courageously prepared ‘‘to accept criticism for opinions 
or predictions which have since proved to be mistaken,” he does not abandon 
the principles that underlie his conclusions. It is in the spirit of this dis- 
arming cormula that these reviews of foreign politics must be approached 
by the reader. 

The inclusion of such subjects as the chapters entitled, “After the Elec- 
tion,” which bears the date of December 15, 1924, and ‘‘ Dissatisfied Ger- 
many,” reprinted from an article written in October of the following year, 
are interesting, at best, as documents of their time. In the light of recent 
events, the chapter entitled “The Future of the Monroe Doctrine,” and a 
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more recent study under the title “The Grouping of the Nations,” written 
in January, 1927, are more significant. It was Professor Coolidge’s thesis 
that “there are no such theoretical differences between our ‘system’ and 
that of Europe, as there were when President Monroe wrote about them.” 
He seems to lay upon factional and party differences the burden of America’s 
refusal to depart from the old conception of isolation, once based upon 
Monroe’s declaration that “in the wars of the European powers . . . we 
have never taken part.” In the pages devoted to the important readjust- 
ments of the Monroe Doctrine that coincided with its centenary in 1923, 
the author notes the significance of Ambassador Fletcher’s speeches at the 
Fifth Pan American Conference at Santiago, where he “flatly proclaimed 
that it was a unilateral expression of our individual policy.” An even more 
authoritative statement, was that of Secretary Hughes in his speech of 
August 30, 1923, when he declared that the Monroe Doctrine is ‘‘distinc- 
tively the policy of the United States,” and that “the Government of the 
United States reserves to itself its definition, interpretation and application.” 
The broad implications of this ‘‘Centenary Doctrine,” debated by the 
League of Nations but a few months ago, did not, of course, escape the 
attention of Professor Coolidge in March, 1924. 

The recent Havana Conference has revealed the hollowness of much that 
has been written regarding ‘‘Pan Latin-Americanism” and ‘‘Pan Iberian- 
ism.” Such European critics as Mr. Gauvain of the Paris Temps, in stress- 
ing geographical and culiural factors, overlooked the importance of the’ 
economic, as well as the historical, phases of Pan Americanism. Yet the 
following question pondered by Professor Coolidge deserves serious atten- 
tion: “Why should the circumstance that the United States and Argentina 
happen to be connected by land . . . outweigh the fact that Buenos Aires 
is about as near to London, Paris, Berlin and Rome?” Continuing the same 
thesis in a more recent article entitled “The Grouping of the Nations,” 
Professor Coolidge studies the underlying reasons, economic and linguistic, 
which have given rise to similar regional theories in Europe, such as the 
Pan Anglo-Saxon, Pan Germanic and Pan Slavic movements. The proper 
basis, he maintains, for the grouping of nations is geographical and, however 
contrary such a conclusion may be to popular political doctrine based upon 
historical and national affinities, he argues that a “Pan-Europe would be no 
more incompatible with the general association of nations than is the exist- 
ence of individual states today.” The author’s forebodings regarding the 
isolation” which might overtake the United States should political evolu- 
tion follow these lines is, however, modified by a hypothesis that a ‘‘Pan- 
Europe” may not include the British Isles. He notes that ‘never perhaps 
stronger than at the present day,” is the feeling in certain quarters that 
“England should keep away from continental affairs.” If, as this school 
maintains with some reasonableness “her interests lie in the development of 
her splendid territories and with closer relation to her offspring beyond the 
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seas, including those in the United States,” Great Britain’s “Empire” must 

frankly become a far different political union than at the present day. 
Through the entire series of these studies, written at different times and 
in varying circumstances, there runs a unifying thread: that political 
formulas which have “outlived their time” must be capable of ‘“trans- 
formation and new life.” This last wise message remains in mind as the 
reader closes the pages of Ten Years of War and Peace. 
3 W. P. CRESSON. 


Political Philosophy from Plato to Bentham. By Dr. Géza Engelmann. 
Translated by Karl F. Geiser, Ph.D. With Introductions by Oscar 
Jászi, Ph.D. New York: Harper and Brothers, 1927. pp. xxiv, 398. 
Index. $3.00. 


The original work, entitled Meisterwerke der Staatsphilosophie, was 
published by De Gruyter & Co., of Berlin and Leipzig in 1923. It is a 
slender volume of 257 pages with a brief paragraph of preface. It is written 
without comment or annotation. At the end is a table giving the names and 
dates of the writers selected, with the name of the book chosen for exposi- 
tion. The preface to the English translation states that Dr. Engelmann has 
planned three more books: one, dealing with writers on the law of nature, 
including Bodin and Grotius; another devoted to Oriental political philos- 
phy; and a final volume on the political thinkers of the last century. 

The author, a prominent Budapest jurist of liberal opinions, has, in working 
over a well-tilled field, produced a study which can only be called unique. 
The book is neither a history nor a digest of political philosophy. It is 
rather a restatement in the terms of modern thought of those leading political 
ideas which have recurred in every age. In his foreword, a translation of 
which appears in the preface to the English work, the author observes that 
he has considered it his “duty” to “record every thought that seemed valu- 
able for the present” (jeden Gedanken, der für die Gegenwart wertvoll erschien). 
This brief statement defines the scope of the work. This point of view, with 
its sense of obligation, has such a profound effect on the subject matter, that 
failure to appreciate it must result in a fatal misapplication of the book. 
In the English version, the lengthy preface and the introduction to each 
writer taken up make a notable contribution to the author’s thought by 
clarifying and vitalizing the material presented, and by thus remedying what 
seems to this reviewer to be a defect in the original. In pursuing his object, 
Dr. Engelmann has selected only those ideas which present analogies to 
contemporary political thought. That is why his work is not a history. In 
his exposition of his subjects, he has written as if each of his philosophers 
were himself explaining his ideas. That is why the book is not a digest. It 
is perhaps a mixture of both—essentially a summary, yet only of certain 
topics; a curiously attractive presentation, with its air of simple personality. 
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Its very tissue is alive and direct. Archaisms and obsolete terminology have 
been replaced by their modern equivalents, or have been quietly dropped 
without the ceremony of burial. The book makes fascinating reading. 

The Meisierwerke is a mute demonstration of the fact that there is a body 
of conflicting and self-perpetuating ideals which are common to political 
man. It is, also, more than this. Stripped of the technique and the trap- 
pings of their contemporary civilizations, the thought of the great philoso- 
phers exposes the hardy endurance of the problems which are so frequently con- 
sidered to be peculiar to the world of the twentieth century. Yet this is not 
all. One lays down this book struck by the essential similarity of the solu- 
tions which have been brought to bear upon these problems; and this, 
in the light of the failure of man to solve even the most pressing of his dif- 
ficulties, can only be called pathetic. Dr. Engelmann has ably discharged 
his triform duty. The editors have made his purpose their own, but they 
have announced it with trumpets and with the hot conviction of the crusader. 
The preface, which, it shculd be noted, forms an integral part of the English 
version, is a brilliant attack on the “haughty relativism” and opportunist. 
materialism (p. xv) of current political thought with its reliance upon “very 
mediocre, ill-conceived and eclectic modern theories” (p. xxi). The 
Meisterwerke is no longer mute. 

The various introductions by Dr. Jászi, keenly analytical, have the strange 
effect of telescoping the past and the present. They are always stimulating 
and frequently provocative. He regards Dante, for example (p. 105), as, 
perhaps, “‘the first conscious consequent (consequential?) pacifistic thinker 
of the world,” and regards his chief merit as being the recognition that with- 
out the organization of a world superstate possessing sovereignty, “the idea 
of peace will remain Utopian.” It is true that Dante wanted unity for the 
sake of peace. Yet a modern man may question the quality of a peace that 
is imposed from without. 

Since the author’s method of exposition lies at the heart of his study, a 
translation has presented subtle difficulties. Dr. Geiser, however, has done 
this work expertly. The significant charm of the original has been preserved 
in fluent English. This book should be studied by every teacher of politics 
and thoughtful man of affairs. 

A word as to the apparatus. Dr. Engelmann has selected for exposition 
Plato, Aristotle, Aquinas, Dante, Machiavelli, More, Hobbes, Spinoza, 
Locke, Montesquieu, Rousseau, the joint authors of the Federalist, and 
Bentham. One regrets, without finding fault, the omission of some of their - 
peers—Marsiglio of Padua, Calvin, Luther, the author of the Vindiciae 
contra Tyrannos. The ornission of Bodin seems open to objection because 
his doctrine of sovereignty, and not that of the law of nature, is usually con- 
sidered his greatest contribution to political thought. The inclusion of Sir 
Thomas More is justified—at least to this reviewer—because he was a mem- 
ber of Parliament and a Lord Chancellor who wrote a plan for a communistic 
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state. The appearance of Hamilton, Madison and Jay is an innovation 
which will meet with general approval. ; 
Percy Tomas FENN. JR. 


Parliament and War. The Relation of the British Parliament to the 
Administration of Foreign Policy in Connection with the Initiation of 
War. By Francis Rosebro Flournoy, A.M., Ph.D. London: P. 8. King 
& Son, Ltd., 1927. pp. xi, 282. Index. 15 shillings. 

This monograph is the first of a number of studies which the author has 
undertaken for the investigation of a proposal that the British Parliament be 
given a wider range of activity in the management of foreign relations. It 
has been said that popular control of foreign policy should be increased, 
secret diplomacy prevented, and efficiency promoted by giving a Foreign 
Secretary the “stronger position” which would result if it were known 
abroad that his policy had the express approval of his Parliament. The 
author mentions these claims of advantage not to discuss their validity but 
“merely to show that there is here an important problem of political science 
which deserves careful examination.” He proposes to make available for 
such an 2xamination a body of fact relative to the actual working of the sys- 
tem in the past; that is, information with regard to the part which Parlia- 
ment has played heretofore in directing foreign policy. 

The present volume deals historically with the share which Parliament has 
had since the reform of the House of Commons in 1832 in the decision of 
questions which have led to war. It is to be followed in the near future by a 
study of the influence of Parliament in guiding foreign policy during crises 
involving danger of war but not actually resulting in hostilities, and by an- 
other on the relation of Parliament to the treaty-making power. 

The author avoids the danger of exaggerating the check which the House 
of Commons may exert upon the Cabinet and points out the difficulty of an 
` attempt to force a resignation on a matter of foreign policy. Parliament 
frequently lacks adequate and accurate information with regard to foreign 
problems because much that is vital is revealed only at the discretion of the 
executive officials, who may reply to a question in Parliament that the in- 
formation sought is confidential and cannot be given without injury to the 
public interests. Yet Parliamentary opinion has a very considerable effect. 

To discover how much influence Parliament has actually had in dealing 
with problems which have led to hostilities, the author reviews the foreign 
policies and the debates on them in the period immediately preceding the 
outbreax of all the important wars and some of the minor ones in which 
England has been engaged since the Reform Act of 1832. There are sepa- 
rate chapters on the first Afghan War of 1838; the “Opium War” with 
China; the Crimean War; the China War of 1856-1860; the war with Persia, 
1856-1857; the Abyssinian War of 1867-1868; the Afghan War of 1878-1880; 
the occupation of Egypt in 1882; the Boer War of 1899-1902, and the World 
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War. The study brings out interesting facts. While some British ‘states- 
men have held that some consultation with Parliament on the question of 
making war is required by the British constitution, no declaration by Parlia- 
ment is necessary, and “there appears to be no case in which a Government 
has given any pledge that it mond consult Parliament before committing the 
country to war.’ 

While Parliament has had some influence in directing the course of the 
Cabinet i in dealing with foreign problems, it has attempted little control. 
The creating of a committee on foreign affairs has been proposed, but only 
for the purpose of affording the Foreign Secretary opportunities of giving 
such information on questions of foreign policy to members as would enable 
the House to exercise closer supervision over the conduct of foreign affairs. 

The author of this volume has accomplished his purpose. He has brought 
together a body of fact, well arranged and stated with fairness, which will be 
valuable in the study of the question of popular or legislative contro! of 
foreign policy. 

H. W. TEMPLE. 


Les Gouvernements de Fait devant le Juge. By M. Noël-Henry. Preface by 
M. J. Basdevant. Paris: R. Guillon, 1927. pp. xxxii, 260. Fr. 60. 


‘Mr. Noél-Henry, French consul at Geneva, is one of the outstanding 
authorities on international law. His recent book Le Gouvernement de F ait 
devant le Juge treats of one of the most talked of questions of the day in an 
attractive and practical manner. The author points out, first, that the 
distinction between a de facto government and a de jure government is a 
purely subjective one, which does not conform to the positivism of interna- . 
tional law. International law recognizes only two forms of government, 
namely, the insurrectional kind resulting from a revolution, and the regular 
kind to which power has been normally transmitted. 

The rights and prerogatives of a de facto government are, in this book, the ` 
subject of a comparison with the rights of a de jure government. A com- 
plete study of the consequences arising from the recognition of a government 
by a foreign country is also made. Mr. Henry does not follow the method 
of development which consists mainly of a theoretical discussion of the 
question, from an academic or diplomatic point of view. He is much more 
concerned with a logical presentation and discussion of the numerous deci- 
sions rendered on the subject of de facto government by many courts in the 
principal countries of the world during the past few years, and lays special 
stress upon the decisions of French and American judges. 

The book is divided into three sections. The first part is presented and 
discussed fram the point of view of the Juge interne. This means judges 
who have to pass upon the acts of a former government of their own country, 
which . government was destroyed by a revolution or pronunciamento, ' 
The second chapter deals with the point of view of the Juge tiers, that is, the 
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judge who has to examine the capacity of the government of another country 
and the extent to which the same may influence the conduct of his own 
government. In the third part is discussed the point of view of the Juge 
international, or the decisions rendered by courts which have to decide 
whether the recognition of an insurrectional government has been granted 
justly or unjustly, and to render judgments accordingly. This happens. 
when a judge has to settle a dispute between foreigners, one, or all of whom, 
being subjects of a de facto government. It is clear that the problems 
presented to the Juge interne, the Juge tiers and the Juge international are 
quite different, and that it is a mistake for one of these judges to allow him-. 
self to be influenced by the jurisprudence of the other. The author believes: 
that this error has been committed in the United States and gives examples 
tending to prove that matters arising, for instance out of the formation of 
the Soviet Government, have been judged from the wrong point of view. 
The author concludes: 

1. That the theory of de facto government belongs to constitutional law 
and must not be confounded with the theory of the recognition of states, 
which is one of public international law. 

2. That the state is, where its internal affairs are concerned, absolutely 
autonomous. From this results the principle of non-intervention, and 
the principle that with regard to ‘its extraterritorial affairs a state must 
submit itself to the rules of international law, and is responsible for its 
extraterritorial acts. 

3. That the judge, who should have a large discretionary power in internal 
affairs, must carefully subordinate his judgment to that of his government 
when the interests of other states, or of their subjects, are at stake. Also. 
it is advisable that judges as a rule should refuse jurisdiction when they have 
to pass on controversies to which foreign governments are parties. Only to 
a limited extent should judges have recourse to the principles of international 
law, in order to censure the acts of their own governments or of foreign gov- 
ernments. However, it is necessary to have a judge of sufficient knowledge, 
integrity and prestige, independent of governments and free to criticize: 
such governments according to the principles of the jus gentium. 

R. BERTEAULT. 


Current International Coöperation. By Manley O. Hudson. Calcutta. 
University Readership Lectures, 1927. Calcutta: University Press, 1927 
pp. 149. 

This little book contains four lectures delivered by Professor Hudson at 
the University of Calcutta in January, 1927. The first one entitled “The 
Growth of International Codperation before the War,” surveys the trans- 
formation of the world from an aggregation of more or less isolated states to 
an international community and traces the development of agencies of 
conference and coöperation to serve the common interests of mankind. In. 
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the second lecture entitled “The Rôle of the League of Nations in World 
Society,” the author discusses the nature of the League, which he emphasizes 
as being less a new political entity like a state than an agency or method of co- 
operation by the individual states which are members of it. In the same 
lecture he reviews the more important achisvements of the League in the in- 
terest of the common good and especially for the advancement of the peace of 
the world. He emphasizes the point that the League itself has no policy on 
international questions. The facility with which conferences can now be 
assembled, he rightly regards as one of the most important advantages which 
the establishment of the League has brought about. On the whole, the 
achievements of the League so far justify the belief that it has a very prom- 
ising future. In the third lecture, entited “The Rôle of International 
Courts in World Society,” Professor Hudson discusses, of necessity very 
briefly, the Permanent Court of Arbitration, the abortive International 
Prize Court, the regretted Central American Court of International Justice, 
the proposed International Criminal Court, and the Permanent Court of 
International Justice. He believes that, with all its defects, there is still a 
place for the old Court of Arbitration and that some states will still prefer it 
to the new court. He is inclined to think that the advantage of giving the 
court compulsory jurisdiction has been aver-emphasized; he defends the 
principle of advisory opinions; and finds no cause for worry over the lack of 
sanctions to insure the enforcement of the judgments of the court. 

In the fourth and final lecture entitled “The Current Development of 
International Law,” Professor Hudson surveys rapidly the recent progress of 
positive international law which, thanks to the development of the con- 
ference method of legislation, has been very great, especially since the World 
War. The conclusion of more than 1300 treaties since the war, many of them 
multilateral conventions, is evidence of the rapid progress which is being 
made in the development of conventional law. 

Each lecture is accompanied by a brief select bibliography of the literature 
of the subject with which the lecture deals. Altogether the record of the 
development of international coöperation as it is summarized by the author is 


full of encouragement for the future. 
J. W. GARNER. 


L'Islam et L’ Asie devant L’Imperialisme. By Eugène Jung. Paris: Marpon 

et Cie., 1927. pp. 314. Fr. 15. 

Less than two years ago the author of this volume published a book en- 
titled L’Islam Sous le Joug, in which he sought to depict the restlessness of 
the Islamic nations around the Mediterrarean basin, as well as throughout 
Asia generally; it is claimed that this present book is its sequel. ‘The 
volume seeks to portray an accurate description of the feelings and views 
of the Islamic peoples around the Mediterranean, the Near East, and the 
extreme Orient, suggesting that these sentiments are aroused in each area 


BOOK REVIEWS 469 


by the similarity of treatment extended to the various areas and races 
concerned by the Western Powers. This treatment appears to be Western 
indifference to the Islam religious faith, coupled with an equal indifference to 
Asiatic aspirations as regards local government, maintenance of territorial 
areas and boundaries and the desired freedom to govern, as the inhabitants 
of each area desire. Into this general indictment the author injects a sense 
of alarm that the League of Nations and the Treaty of Versailles, by its 
mandate system, may provoke the Asiatic people to reprisals. Hence he 
sets out with constructive skill the case of each area, among which he men- 
tions in some detail those of Syria, Lebanon, Turkey, Yemen, Persia, 
Mesopotamia, and Far Eastern countries, giving, with each section, extracts 
from documents or letters, some of which have been presented to the League 
of Nations, to support his contentions. (pp. 51, 58, 61-65, etc.) 

One is glad to note, in passing, that the author has given references in 
some cases. But the practice of quoting letters of correspondents without 
giving names and dates is entirely valueless as a contribution to human 
knowledge as it is reprehensible in scholastic writing. (Vide p. 6.) Long 
ago Edmund Burke said it was impossible to draw an indictment against a 
nation. So much the more impossible is it to draw one against the League 
of Nations. Every form of government, every form of concert of govern- 
ments, when in executive work will make mistakes; as the human individual 
makes errors, so will committees of human beings. No good is achieved in 
railing against the age in which we live or against its difficulties. From 
these two aspects the book is of little value. But from that of collecting 
documents, newspaper cuttings and personal opinions of publicists, ithas value. 

Though one-third of the volume is devoted to Syria and the Lebanon and 
their difficulties under French control, it is surprising to find that the author 
is unaware of the commercial and trade progress made under the French 
mandate. Imports have risen by over 300 millions of franes and exports 
by over one hundred millions, while the road mileage has more than doubled 
and the railway mileage is kept at a high state of equipment and repair. 
(pp. 67 to 170.) The same condition is found in the British mandate of 
Palestine; while the Chinese state of affairs, due to the revolution, is by no 
means rendered worse by the suggested injuries done to the Islamic faith 
due to Western indifference. The proper plan is to compare these areas 
and their trade in pre-war days with the condition today. If the condition 
in 1927 is really worse than 1900 to 1914, after due examination, then the 
author has a case. But viewing the world as a whole, no one but a pessimist 
can assert that the conditions are worse, or less economically sound today 
than in the early post-war days. The author also makes no reference to the 
fact that, even under what he considers unpleasing conditions, the Sunnis 
show no desire to amend their perpetual quarrel with the Shee’ars, and until 
this is so, any Islamic revolt bids fair to remain local. 

B. CARPENTER. 


470 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Shanghai: Its Mixed Court and Council. By A. M. Kotenev. Shanghai: 
North-China Daily News & Herald, Ltd., 1925. pp. xxvi, 588. Index. 
Mex. $20. 

As indicated by the author, this work is based on information supplied 
by former British and American assessors of the International Mixed 
Court and by active officials of that court. The first part deals with the 
history of the Municipal Council of Shanghai from 1842 to 1923 and with 
the history of the Mixed Court from 1864 to 1924. Some statistical tables. 
of criminal and civil eases that have come before the court are given in the 
appendix to Part I. The historical portion is supported by numerous. 
footnotes giving references to official correspondence relating to the court. 

The reviewer’s opinion, based on his own previous experience as an 
assessor of this court is that, to entitle it properly to be termed a “court,” 
entire independence of the foreign assessors from the influence and control 
of their respective consulates, and of the Chinese magistrates from their 
local officials, is necessary. As it is, the so-called “court” more frequently 
plays the part of a mediator or an arbitral tribunal inclined to compromise- 
and to be influenced by political or national considerations rather than 
functioning as a court of justice deciding cases strictly according to law. 

The second part of the first volume contains the text of the Rules of 
Procedure of the Mixed Court, and the “Provisional Criminal Code of the 
Republic of China,” which is supposed to govern the court in criminal 
cases. However, “custom,” and the mutual agreement between foreign 
assessors and Chinese magistrates more often govern the sentence than the 
provisions of the code. The Chinese Supreme Court Decisions are interest- 
ing as being perhaps the first compilation undertaken in English; but their 
value as precedents may be questioned. The Chinese Regulations relating 
to Commerce, Copyright and the Land Regulations and By-Laws of the 
Foreign Settlement are valuable for reference purposes. 

The author has in this volume done a valuable piece of work and has 
supplied under one cover for the first time material of great importance to 
government officials having to deal with Chinese affairs, and also a valuable 
source book for teachers of courses on the Far East. 

Crawrorp M. BisHor. 


Shanghai: Its Municipality and the Chinese (A.D. 1848-1927). By A. M. 
Kotenev. Shanghai: North-China Daily News & Herald, Ltd., 1927. 
pp. xvii, 548. Index. Mex. $15. 

This book forms practically the second volume of Shanghai: Its Mixed 
Court and Council. Part I deals with the polities of China from 1919 to 
1924 and with the questions of the relation of the municipality to the Chinese 
in such matters as settlement extension and roads, Chinese representation 
on the council, child labor, and legislation concerning the press. Part IE 
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takes up the opium problem at Shanghai and the opium policy of the council 
from 1906 to 1926, and the relation of the Mixed Court to the opium question 
from 1864 to 1926. Part III deals with recent laws and regulations of the 
Chinese Republic. It contains the Constitution of the Republic as pro- 
claimed on October 10, 1923 (translated and published by the Commission 
on Extraterritoriality, Peking). The inauguration and constitution of the 
Shanghai Provisional Court (former Mixed Court) and the Rules of Proce- 
dure, 1927, are set forth, together with various other special regulations 
relating thereto. Considerable statistical matter relating to industrial and 
social conditions in the settlement is also included. 

This volume, like its predecessor, is primarily intended as a handbook for 
legal practitioners and business men residing in Shanghai; but it will also 
be found useful as a book of reference for teachers and students of Chinese 
history, trade and diplomacy. The author has, as he states in his preface, 
confined himself to a study of facts, without attempting to discuss or pass 
judgmert upon the policy pursued by the various foreign and Chinese 
bodies ir. adjusting problems of administration. The work presents valuable 
source material for a study in municipal administration. 

The reader will of course bear in mind that Chinese laws and regulations 
are mor2 honored in the breach than in the observance. The assistance 
extended the author in this, as in the preceding work, by former foreign 
officials of the Mixed Court gives assurance, however, as to the reliability 
of data furnished. 

Crawrorp M. Bisxop. 


Der Kampf der Deutschen Liga fiir Menschenrechte, vormals Bund Neues 
Vaterland fir den Weltfrieden, 1914-1927. By Otto Lehmann-Russ- 
bildt. Berlin: Hensel & Co., 1927. pp. 192. Index. Rm. 4.50. 


There has been in recent years a flood of literature concerning the origin 
of and responsibility for the World War. Comparatively little has been 
written of efforts made in belligerent countries for shortening the war. 
This book holds special interest, for it recounts the history and activities 
of the Bund Neues Vaterland, a German organization for peace. The reader 
is made acquainted with the phases of the German peace movement in 
chronolcgical order: the organization of the Bund shortly after the outbreak 
of the war; its participation at the Hague conference for peace in April, 
1915, convoked by the Anti-Oorlog-Raad of the Netherlands; the fight 
conducted against annexation aspirations within Germany; and the activity 
of the arganization after the war, aiming at a better understanding with 
other netions (particularly France, Poland and Russia), and at the pacifi- 
cation of Germany itself. 

The kook is not the product of the austere impartiality of the historian; 
it is largely a narrative of the personal experiences and opinions of the 
author, a well-known German pacifist, supplemented by references to the 
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opinions of other men, most of whom were his collaborators in the Bund. 
From a scholarly point of view, the publication of confidential correspond- 
ence and circular-letters is valuable. Students of the history of the World 
War will find special interest in the report 3f the Hague conference where- 
enemy subjects came together at the green table for the first time after the 
outbreak of the war. The author seems to assert that there was then a 
willingness on the part of England to enter into negotiations for the con- 
clusion of the war, and that such negotiations could have been brought 
about through the intermediary of Dr. Dresselhuys, who presided over the 
Hague conference, had the German Government not taken an irreconcilable 
attitude. 

The book is a strong condemnation of tha policy of Imperial Germany, 
although little compliment is paid to the conduct of affairs in present Ger- 
many. The author seems not altogether unprejudiced: the work done by 
the Bund is unduly stressed, and too little eredit is given to the aims and 
good will of other Germans. 

Francis DEÁK. 


Un livre noir. Diplomatie davant-guerre et de guerre d'après les documents 
des archives russes (1910-1917). Préface de René Marchand. Tome 
troisième, Août 1914-avril 1915. Paris Librairie du Travail, 1927. 
pp. xix, 187. Fr. 12. 

The Soviets and their sympathizers have contributed more to historical 
records in this little volume than in the previous revelations of diplomatic ` 
letters which they have made public. Again, it is Izvolski whose files are 
printed, but the large amount of purely personal gossip and third-rate specu- 
lation, which so intrigued the publishers in the earlier instalments, is here 
lacking. The 165 pieces in the volume are dated between August 5, 1914, 
and April 21, 1915, and are almost wholly devoted to the political side of 
the war, the inevitable negotiations to line up such countries as Italy, 
Rumania, Greece and Bulgaria, and the tentat-ve efforts at early agreement on 
the eventual terms of peace. 

This third volume of Un livre noir is a small one because “experience has 
shown us that too-large volumes, by the multiplicity of questions dealt with, 
are of little value to workers, for whom this. publication is especially in- 
tended.” Since the original title was confined to the years 1910-14 and 
the title of this volume is expanded to 1910-17, it may be expected that 
other volumes will be forthcoming. If so, we shall have a fair cals) 
picture of the development of the so-called “secret treaties.” 

The book is evidently published in order te shock a radical audience with 
the wickedness of. the wielders of power. However, the editing is without 
bias, though the material is incomplete. Heading the dispatches in the. 
light of historical antecedents of the various questions discussed, one’ is 
impressed with how much energy was wasted trying to patch up impossible 
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counter-cesires and how great a service the war explosion did in wiping out a 
ridiculous political past in which dynastic ineptitudes had attempted to fix 
permanently conditions that swore at common sense and sanity. 

But waile the material to work with was disreputable, one is also im- 
pressed with the decent insight into realities which was exhibited. A dis- 
patch of Paléologue to. Delcassé of September 14, 1914, for instance, gives 
Sazonov’s terms for a victorious peace. One point is that “the territorial 
modifications must be determined in accordance with the principle of na- 
tionalities.”’ It was only a year later that the Socialists put that thesis at 
their masthead and began selling it to the world. Austria, he thought, 
should be a “tripartite monarchy,” consisting of Austria, Hungary and a 
kingdom of Bohemia, which should comprise “the present Bohemia and the 
Slovaks.” Masaryk of Czechoslovakia apparently had assistance that he 
did not know of. 

The correspondence as a whole throws into high light the pre-war habit 
of the “great powers” inventing vested interests in other people’s countries, 
and their frantic, and not too intelligent, efforts to liquidate these claims in 
tangible form. The negotiation for Italy’s entrance into the war was the 
only point, other than the Turkish declaration of war, that was definitely 
determined during the period of the dispatches. No essential additional 
light is thrown on either incident. 

Denys P. Myers. 


` The Pathway of Peace. By Robert McElroy. New York: The Macmillan 

Co., 1927. pp. ix, 192. 

This book is by a sometime professor of American history in Princeton 
University and more recently a professor of American history in Oxford 
University. It is a collection of lectures designed for auditors who had 
but relatively small knowledge of the subject treated. This subject, as 

stated in the sub-title, is an interpretation of some British-American crises; 
and the ‘ pathway of peace” is the progress in British-American relations 
from war to law. 

The first six chapters deal with the period from the Revolution to the 
Monroe Doctrine, and the seventh and last with the Venezuela Crisis of 1895 
and the effort to procure a general treaty of arbitration which followed it. 
The Revclutionary struggle and the struggle for the Constitution are used 
to “debunk” some familiar legends and to illustrate the development of 
“the international mind,” this last phrase being attributed to “‘ America’s 
greatest lagal mind, Elihu Root.” Washington’s rejection of the French 
treaty of 1778 in the crisis of 1793, the Jay Treaty, Jefferson’s embargo 
policy, the Monroe Doctrine, and the Venezuelan crisis, are used in successive 
chapters to illustrate, respectively, neutrality, negotiation, economic 
pressure, :solation, and arbitration, as substitutes for war. 

The author’s confession of faith as a historian is found on page 99, and is 
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expressed in Lucian’s fine sentence: “A writer of History ought in his 
writings to be a foreigner, without a country. living under his own law only, 
subject to no king, nor caring what any man will like or dislike, but laying 
out the matter as it is.’ This high ideal is very well realized in Dr. 
McElroy’slectures, considering the circumstances under which they were given, 
despite some obvious criticism as to selection and emphasis. And in these 
days, when preparations for war between th two English-speaking peoples 
are being openly and strenuously urged, and when the widening of the field 
of arbitration between them is also being struggled for, it is well worth while 
to have had the story revived and populariz2d on both sides of the sea. 
Ws. I. Hunt. 


Handbuch des Abristungsproblems. By Theodor Niemeyer. Berlin: 
Walther Rothschild, 1928. 3 Volumes. Faper, Rm. 150; Cloth, Rm. 170. 


This work is a very exhaustive study of disarmament and reduction of 
armament, compiled by a specially selected ccmmittee of the German Society 
of International Law. Volume I consists o? eight parts, each a most de- 
tailed thesis on a particular phase of the subject. Volume II is a compila- 
tion of all arguments for, and projects of, disarmament or reduction of 
armaments from 1816 to the present day, including peace conferences, peace 
treaties, projects of a league of nations, and all treaties since 1919 which con- 
tain any clauses referring to the subject. Vclume III contains all references 
to the subject made by the League of Nations or any of its subcommittees 
up to December, 1925. Volumes II and ID are most valuable to anyone 
interested in the general subject, since no further reference libraries are 
necessary. Volume III, being verbatim rerorts of the League of Nations, 
isin French. Volume II is part French, part German, part English, depend- 
ing upon the original quotation. 

In Volume I, Part I, “Statement of the Question of Disarmament,” Dr. 
Niemeyer defines disarmament, gives an historical sketch of the progress of 
thought along this line, and states the seven-part questionnaire which was 
propounded by the League 12 December, 1€25. 

Part II, “Historical Retrospect from a Military Viewpoint,’’ is by Vice 
Admiral Hoppman. The author traces the trend of thought of disarmament 
through the nineteenth century, the Hague Conferences, World War Peace- 
Treaties, and various other treaties and conferences since 1919, concluding 
that very little has been accomplished in the past and that the present gener- 
ation must work out the problem in order that the future may be benefited. 

In Part III, “Land Armaments,” by General von Kuhl and Lieutenant. 
Colonel Garcke, the following data are given for important European 
countries, the United States and Japan in a semi-tabular arrangement: area, 
population, size and organization of standing army, length and kind of serv- 
ice, militia, officer training, etc. The Geneva questionnaire is repeated, 
plus additional questions by the Belgian and British delegates. The subject. 
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of armament is completely dissected—natural resources, manpower, defence 
systems, etc. For “defensive” armaments, the conclusion is that, with the 
possible exception of the Swiss defence system, there is no purely defensive 
armamen’. To be “defensively” organized an army must: (1) be composed 
of but a small part of the available man power, (2) lack offensive weapons, 
such as h2avy artillery, tanks and aircraft, (3) not have mobilization plans, 
(4) have but about one battle day’s ammunition supply. The basis of com- 
parison ol armaments is minutely discussed. Various methods of reduction 
are covered, concluding that Article 8 of the League Covenant will fail prin- 
cipally because France is not disposed toward reduction. Chemical and 
bacteriolcgical warfare are discussed. Gas warfare is a matter of national 
policy. Zt could be outlawed but for the mutual distrust among nations. 
The League should either effectively prohibit gas warfare or else allow Ger- 
many to rebuild her airfleet and prepare chemically to be on an equal footing 
with her neighbors. France and her heavily armed hangers-on are the prin- 
cipal cause of the League’s failure in universal reduction up to date, and that 
until suck time as these nations change their ways the League will not be 
“founded on uprightness and honor.” 

Part I7, “Naval Armaments,” is by Captains Vanselow and Gadow. 
Naval armaments include merchant marine, shipping industries, colonies, 
cables ani radio stations as naval resources. Naval bases, coast defences, 
mobilizat.on organizations, personnel and material reserves and an intelli- 
gence service are requisites of naval armaments. Naval armaments can 
be both “offensive” and “defensive,” but in general they are termed accord- 
ing to the national aims. Limitation of naval armaments as per the Wash- 
ington Ccnference, Rush-Bagot Treaty, ete., is discussed. Limitation ratios 
other thaa those used in the Washington Conference are suggested, such as 
(1) total warship tonnage, (2) limiting tonnage for each class of combatant 
ship, (8) displacement and/or number of ships per class, etc. Naval limita- 
tion must go hand in hand with military and aerial limitation. Washington 
and Geneva, (cruiser) Conferences are discussed in detail. “This remarkable 
result (Five Power Treaty) was brought about by the circumstances that 
the United States was in a position of unquestionable authority, which had 
never previously been the case, that the British and American interests were 
similar against Japan, and that France and Italy were taken unawares.” 

Part V, “Aerial Disarmament,” by A. Bauemker, is a short historical 
sketch o? military aircraft and weapons, together with discussions of 
coöperation of land, sea and air forces. Maps, which are completely ex- 
plained, sre annexed showing the vulnerability of each of the European 
states to «he aircraft of other states. The bases for reduction of aircraft are 
thoroughty set forth. International control of aircraft will have to be 
limited to non-military aircraft. 

Part V_, “The Viewpoint of Economy,” is by Dr. Colm. Economy is not 
only a mctive for disarmament, but also a remedy. The cost of armaments 
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is never “productive,” it is always an “urproductive” burden. The dif- 
ficulties of comparing the costs of armaments of various states is taken up, 
with the solution that the best method is that of comparison of percentages 
of national incomes used for armaments. A tabular summary shows the 
costs of armaments of the principal countries, together with the size and 
organizations of their respective armaments and their incomes. 

Part VII, “International Law and Disarmament,” is by Dr. Simons, 
President of the Supreme Court, and Prof. Dr. Jahrreiss. Present disarma- 
ment will consist only of limitation of armament, effective without the erec- 
tion of a super-state; through the decrees of international law. Any treaties 
concerning limitation must be protected against revisions. Regional dis- 
armament is not practicable unless the disarmed area is guaranteed by a 
super-state or a powerful state. The questions of control of limited arma- 
ments and methods of settling disputes between parties to a limitations treaty 
are touched upon. 

In Part VIII, “Policy and Disarmament,” Prof. Dr. Bartholdy states that 
future war is entirely possible. Internal political reasons and national 
security cause armaments. The Madrid, Srotwell and Houghton plans for ` 
peace assurance are discussed, concluding in ‘favor of the Houghton plan. 
Three essentials of policy are: (1) no seperate alliances, (2) openness of 
armaments, (3) the acknowledgment of every citizen of his moral political 
duty of betiering his standard of living. 

A. E. SCHRADER. 


La primera Guerra enire Mexico y Francia (Archivo Histórico Diplomático 
Mexicano, num. 23). Edited, with a prologue, by Antonio de la Peña y 
Reyes. Mexico: Secretaría de Relaciones Exteriores, 1927. pp. xl, 347. 


For almost five years subsequent to the overthrow of the Emperor Itur- 
bide, Mexico enjoyed a period of political cam, but late in 1828 a revolution 
broke out which proved to be the prelude for a half century of turbulence 
that at times almost amounted to chaos. It was often accompanied by a 
hostility toward foreigners which increased the vexations and injuries usually 
characterizing such disorders. Of all the foreigners, the Spanish probably 
suffered most, and next to them the French. Not only did French capitalists . 
fail to-receive interest on their loans, but French retail merchants suffered . 
business losses and French residents of all types suffered injury both in their 
persons and property. After negotiations extending over more than a year, 
the government of Louis Philippe transmitted (1838) to the authorities 
in Mexico City an ultimatum. Among cther things, compensation for 
claims amounting to $600,000 was demanced, and when compliance was. 
refused Vera Cruz was blockaded for the purpose of enforcing collection. 
The documents here presented bear upon the dispute, the blockade, the’ 
mediation of the British chargé d'affaires, and the final settlement of the 
difficulty. There are also one or two letters bearing upon French recogni- 
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tion of the Republic of Texas. Because one of the French claimants was 
a baker whose shop had been sacked by a mob, the whole affair often has 
been unjustly referred to as “The Pastry War.” Some of the demands of 
Louis Philippe were extravagant, not to say preposterous, but others were 
probably just and reasonable. At any rate the incident furnished an inter- 
esting illustration of the readiness of the ‘Bourgeois King” to protect the 
interests of French nationalists in foreign lands. 
; J. Frep RIPPY. 


Internaticnal Civics. The Community of Nations. By Pitman B. Potter 
and Roscoe L. West. New York: The Macmillan Co., 1927. pp. xiv, 
315. Index. 


This is a book for “the student and the layman,” presenting in elemental 
form a description of the community of nations, the nature of the problem 
“of securing peace and justice among the nations,” and “what appears 
to be the path which must be followed in order to reach this goal.” It is 
based on Professor Potter’s Introduction to the Study of International Or- 
ganization. Much the same chapter headings appear, and what new ma- 
terial there is has obviously been inserted for the benefit of the uninformed 
reader. The wisdom of devoting eleven out of the fifteen chapters to inter- 
national law and organization, to the neglect of any discussion of the eco- 
nomic and political problems which make organization necessary in order 
that peace may be secured, is open to serious question. 

The style is clear, and the tone judicious, without sacrifice of readability. 
Each chapter is followed by a list of definitions, study helps, and selected 
references. The book contains a liberal number of illustrations, aptly 
chosen, for the most part, but there is an unfortunate lack of maps. The 
Covenant of the League, the Statute of the Permanent Court, and the 
Constitution of the International Labor Organization are added as ap- 
pendices. International Civics should prove very serviceable as a text in 
an elementary course, as well as of value to the general reader. 

. Letanp M. Goopricu. 


Théorie dz la Société des Nations. By Robert Redslob. Paris: Rousseau & 
Cie., 1927. pp. 349. Fr. 45. 


The author of this work is professor of law and political science in the 
University of Strassburg. He has dedicated his study to Dr. Max Huber, 
President of the Permanent Court of International Justice. Taken by the 
side of otaer recent books on the League published in the French language, 
such as those by Hoijer ' and Gonsiorowski,? this work shows an increasing 


\La Solution Pacifique des litiges Internationaux, reviewed in this Journan, Vol. 21 
(1927), p. 199. 
2 Société des Nations et Probleme de la Paix. Ibid., p. 825. 
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volume of careful discussion of the theory and practice of the League on the 
continent. 

The introductory topies present material calculated to lay a foundation 
for the main considerations later advanced. Attention is directed to the 
state, the law of nations, the state as a subject of law, modes of liaison þe- 
tween states, subjection, federal systems, and confederations. Part I, 
embracing three chapters, is devoted principally to the task of showing 
that the League is a confederation of states. Part II includes two chap- 
ters and a conclusion. Under the general heading of “The Problem of 
Stability” in Part II, the author compares the “League of Peoples” with 
the Helvetic Confederation and the Britisa Empire. The conclusion is 
entitled “The Spirit of the League of Nations and the Conception of 
Nationality.” 

In discussing the legal status of the League, the author meets the sensitive 
point of juridical personality. He states thet, even though a confederation 
of states rather than a federal state, the League has certain attributes of a 
juridical personality. Certain features of tke work of the League maintain 
continuity even though there may be variations in the activities of the so- 
ciety (p. 44). The mere interpretative functions of the League should be 
distinguished from its creative or directive unctions. The coercive meas- 
ures lie in the field of international law, not im field of the constitutional law 
of the League. Before the creation of the League but following the World 
War, the great Powers possessed the sovereignty of the territories later 
mandated. Since the mandate system established by Article 22 of the 
Covenant, a division of powers has occurred. Direct power has been - 
transferred to the mandatory state, while sovereignty rests in the League 
(p. 200).. The League has the right to revoke a mandate and to appoint 
new states to succeed the ones displaced (p. 192). 

In his conclusion Dr. Redslob states that the League would be doomed to 
failure if it displaced a single stone in the temple of the conception of the 
individual nation, which he characterizes a3 a “phenomenon of volition,” 
a coalition based upon a “‘free choice,” a subjective phenomenon rather 
than a state of things. The spirit of Geneva is a force not dissolving the 
ties of country but regulating the states of the world. It will not be able 
to fulfill its destiny until a new spirit animates the people,“ a spirit compar- 
able to that pan-Britannic mentality wh:ch we have discussed.” Na- 
tionalistic propaganda must no longer be allowed to cloak imperialistic 
designs. The Helvetic cantons, the German States, the United States of 
America, and the British Empire, furnish examples of dual loyalties where 
the people recognize claims broader than those of their own localities. 
“The League of peoples does not destroy individual nations, but elevates 
and ennobles them.” The universal Chureh of the middle ages and the 
Holy Roman Empire are discussed from tre standpoint of showing dual 
loyalty to secular and ecclesiastical authorizies. The two limits bounding 
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the spirit of the League are (1) a sane comprehension of national honor and 
(2) a penetrating vision of the interdependence of people. 
This work is a very useful contribution to the more careful analyses of the 
League. 4 
JoHN Eugene HARLEY. 


Les Effets des Transformations des Etats sur Leurs Dettes Publiques et Autres 
Obligations Financières. Par A. N. Sack. I—Dettes Publiques. 
Paris: Recueil Sirey, 1927. pp. xvi, 608. 

The six hundred pages of this volume, while relating to public finance, 
touch upon many fundamental concepts of international law and the con- 
flict of laws. From diverse practice Professor Sack tries to formulate rules 
of what ought to be. The incidence of obligations in case of state succession 
is not easy to determine and has not always been uniform. While in theory 
the funds gathered in the public treasury should be used for the public good, 
there is no accepted standard as to what constitutes the public good. For 
the party making the loan to presume to judge that the borrowing state 
would nos use it well might involve decisions not warranted and not desir- 
able. From the legal point of view the question would ordinarily be, has 
the state or the political entity the legal competence to borrow? ‘The share 
which shculd be allocated to each part on the partition of a state has not yet 
been subjected to a formula. The reader of this work of Professor Sack 
may find much with which he feels inclined to disagree, but he will find it 
exceedingly difficult to question the sincerity of the effort of the author to 
canvas thoroughly data upon public debts. Indeed this study is one to 
which all students of financial problems consequent upon partition of states 
must refer, and puts students of international finance and of international 
law under great obligations to the author, who has assembled such a wealth 
of material in such an admirable form. 

GEORGE GRAFTON WILSON. 


History of American Foreign Relations. By Louis M. Sears. New York: 
Thomas Y. Crowell Co., 1927. pp. xiii, 648. Index. Map. $3.50. 


This work follows in general the lines laid down by recent writers in the 
same field, such as, for example, Johnson’s American Foreign Relations, 
Fish’s American Diplomacy, R. G. Adams’ History of the Foreign Policy of 
the United States, and Latane’s History of American Foreign Policy. 

After a preliminary chapter on the Colonial Period explaining the economic 
situations and theories of the time, the author traces clearly and carefully 
the international relations of the United States with foreign Powers, follow- 
ing a chronological order, and giving numerous references in footnote form. 
The personal characteristics and inner motives of the leaders in diplomatic 
relations are stressed, thereby adding to the attractiveness of the narration. 
The author in his discussions aimed to include relevant matter only and to 
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omit useless details, and in this he has measurably succeeded. At the end 
of the volume are given carefully prepared bibliographies for each of the 
twenty-nine chapters, a useful Chronological Table, and the conventional _ 
list of Secretaries of State. The book itself is neatly printed and forms 
an attractive volume in appearance. 

The author, as a teacher of history, naturally gives most attention to 
relations with Europe and more especially those with Great Britain and 
France. Territorial expansion also is well emphasized, aided by the inclu- 
sion of a colored map showing accessions. Eis discussions down to 1898 are 
satisfactory and quite complete, although ne neglected to mention nego- 
tiations with the Barbary Powers in connection with the war of 1815, though 
earlier dealings with those Powers are given. 

On the other hand, the stirring situations from 1898 to 1927 are condensed 
into about 150 pages and some important aspects of our foreign relations are 
consequently slighted or ignored. One forms the impression that there 
was undue haste in the preparation of these later chapters. The work of 
the Pan American Congresses during this century, for example, is not dis- 
cussed, nor the present significance of the esonomic and other activities of 
the Pan American Union. There is merely a bare reference to the Nica- 
raguan and Mexican situations, there is no mention of the conferences of 1907 
and 1923 with the Central American States, or the settlement of the title 
to the Isle of Pines, nor are relations with Canada referred to after the Taft 
Administration. The account of the Washington Conference contains 
several slight inaccuracies, and one wond2rs why the non-fortifications 
agreement, and the Nine Power series of agr2ements respecting China, were 
not deemed worthy of mention and explanstion. Surely also the negotia- 
tions with Turkey voiced by the proposed Lausanne treaty should have been 
noted. In general, therefore, it may be said that the discussion of foreign 
relations since 1898 is inadequate and that the author seems to be not so 
much at home in situations involving the Far East and Latin America as he 
is in the discussion of our foreign relations with Europe. 

The volume as a whole, however, is writt2n-in good style and attractive 
English. It is well adapted for class room use, and should attract the at- 
tention of business and professional men inter2sted in the history of American 
foreign relations. $ 
J. Q. DEALEY. 


China and the Occident: The Origin and Devdopment of the Boxer Movement. 
By George Nye Steiger, Ph.D. New Haven: Yale University Press. 
London: Oxford University Press (Humphrey Milford), 1927. pp. xix, 
349. $3.50. 

At a time when revision and re-evaluation constitute the order of the day 
in matters historical, it is not surprising thet the Boxer Movement should 
tempt an American historian to undertake its reconsideration. The results. 
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are extremely interesting and—provocative. The first six of the thirteen 
chapters of the work constitute an excellent survey, factual in part but 
mainly ideological, of the relations of China with the West from the six- 
teenth to the end of the nineteenth century. Of outstanding interest are 
the fundamental differences between Chinese and European conceptions 
of government, particularly of the government of China; the unfortunate 
inter-relations of the religious and political factors in Christian missionary 
work in China; and the light thrown on the methods (somewhat different 
from those traditionally stated) used by the British Government in bringing 
about the lease of Wei-hai-wei in 1898. The practical significance of the 
first two of these factors has come to be generally understood only within 
the past few years. The importance of the concurrent developments of the 
Hundred Days’ reform and the Battle of the Concessions is clearly outlined, 
as is the attempt of the Empress Dowager to bring about reform through 
conservative channels. If there is comparatively little that is new in this 
part of the work there is, nevertheless, a masterly gathering together 
of threads for the weaving of a colorful tapestry. -_ 

Approaching his main thesis in Chapter VII, Professor Steiger sets forth 
the two theories of the origin of the Boxers: first, that the Boxers were mem- 
bers of an illegal secret society, the I-Ho-Chuan (Righteous Harmony Fist), 
which had existed since the first part of the nineteenth century; second, 
that they were the local militia, I-Ho-Tuan, recruited in accordance with 
specific dacrees of the Empress Dowager. The latter theory is vigorously 
upheld. If, however, it contains all the truth, is it not strange that Yuan 
Shih-k’ai, as acting governor of Shantung, should have received an Imperial 
Edict in February, 1900, “severely denouncing the Society of the ‘Fist of 
Righteous Harmony’,” and, in commenting upon the Boxers, have referred 
to them as members of “perverse societies”? In passing it may be noted 
that Yuan was not “primarily a military officer” (p. 156), but a civil official 
appointed to military office by decree of the Emperor Kwang Hsu in Sep- 
tember, 1898. : 

Passing to a consideration of the military phases of the Boxer outbreak, 
the authcr is moved to severe criticism of the attitude and actions of the 
diplomatic corps in Peking, and of the naval officers who seized the Taku 
forts on June 17, 1900. He is inclined to rate the statements of the imperial 
officials as of equal weight with those of the foreign representatives, which 
he is certainly not warranted in doing. Whether the seizure of the forts 
constituted a declaration of war or not, it is well to bear in mind that before 
it occurred the Boxers had burst into Peking pillaging, burning and mas- 
sacring, and had threatened the occupants of the legations, while in Tientsin 
all the mission chapels and the French Catholic cathedral had been burned. 

In attempting to minimize the responsibility of the Empress Dowager 
and her advisers, Dr. Steiger casts doubt upon “‘the alleged edict of June 
24” in which the indiscriminate slaughter of foreigners was ordered. Al- 
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though the authenticated Diary of Ching Shan specifically refers to the edict 
more than once, these references are dismissed as being merely circum- 
stantial. He quotes Dr. A. H. Smith’s China in Convulsion containing the 
statement “twice at least, the original despatch was seen by foreigners,” 
criticizes the writer on the ground that “he neglects to cite these important 
witnesses by name”—but, strangely enough, makes no attempt to solve 
the problem by challenging Dr. Smith personally. Consulted by the 
reviewer on this matter, Dr. Smith on January 30, 1928, replied: 
Twenty-eight years form quite a period of time in which to forage 
for obscure facts, but as it happens this item is engraved on my memory 
very distinctly, because the actual sight of the decree was so vital a 
proof at that time that if once known it could not be forgotten. The 
two yamens concerned were those of the governors of Shensi and 
Shantung. The foreigner in the former city was Mr. Moir Duncan, 
who had been in Peking as interpreter to a British regiment. ... 
He told me that he went to the governor’s yamen to get information 
in regard to the ugly rumors that such a decree had been issued. The 
governor was the well known Tuan Fang {a Manchu) who was one of 
the best of his class. The dispatch, as I remember, was frankly avowed 
by the governor. When Mr. Duncan inquired: “And what are you 
going to do about it?” H. E. Tuan Fang replied: “Chieh li ti pao-yu.” 
[Protect to the utmost.] I recall this phrase clearly. . . . The other 
governor concerned was Yuan Shih-k’ai, and the paper was accidentally 
left exposed so that the foreigner (whose name I can not recall) saw it, 
and Yuan made a remark similar to that of Tuan Fang, and we all 
know how well he lived up to his promise. 


Although it may be doubted that the last word has been said regarding 
the Boxer movement, the study under review is of exceptional value on 
account of its approach from an unusual angle. If not entirely unbiased, 
the work is scholarly and is the result of much study and thought. There 
is an excellent critical bibliography in which but one error was noted: 
(p. 322) T. T. Meadows was not ‘one of the missionaries who accepted the 
Taiping Rebellion as a Christian movement.” From the knowledge of 
China with which Meadows wrote one might conclude that he was a mis- 
sionary; as a matter of fact he was first an interpreter and later one of 
H.B.M.’s consuls in China. Splendidly printed and bound, Dr. Steiger’s 
work is a fine example of book-making. 

HARLEY FARNSWORTH MacNarr. 


France and America: Some Experiences in Coöperation. By André Tardieu. 
Boston and New York: Houghton Mifflin Co., 1927. pp. vii, 312. 
$3.00. 

M. Tardieu, it would seem, has taken a leaf from the American diplomacy 
which he studies, and has written a frank book. It is not a documented 
study of Franco-American diplomacy, but an analysis of the various influ- 
ences which have produced that diplomacy. He seeks to explain why the 
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“two countries, bound by such ties of sympathy, have never made a com- 
bined effort that was not followed by immediate rupture”; and he attacks 
the problem with his usual forcefulness and clarity of style, and with a 
sincerity and objectivity which leaves no possible ground for offense. 

The first chapter is devoted to contrasts between the two peoples: stability 
as against motion; nationalism as against liberty; individual progress as 
against social progress; centralization as against decentralization; revolution 
as against conservatism (“In America, even revolutions are conservative!’’); 
religious dogma as against religious peace; homogeneity as against immigra- 
tion; a primary political as against a primary economic interest; the struggle 
for existence as against unlimited potentialities—everything different but the 
common label of democracy! In the following somewhat unrelated chapters 
are discussed the development of the French spirit, historically; America’s 
coöperation in the war, with an interesting description of her abandonment 
of a national principle of neutrality for a narrowly nationalistic and selfish 
war; the problem of reconstruction in France, and American aid therein; 
and America’s actual share in the war, with the rupture following. 

A final interesting chapter depicts the faults of each state which have 
resulted in the present misunderstanding. ‘Europe is anxious because 
weak, America imperious because strong.” France lives in the past, nourish- 
ing the deceptions which she has suffered from America; France has not dis- 
played the success in action which alone commands American respect; 
France is too much interested in politics. The United States, on the other 
hand, has an overweening pride: they are “filled with an unconquerable 
assurance that alone in a shaken world they possess the instinct of what is 
right.” American diplomacy is unstable and empirical, adjusted to each 
party campaign: ‘There is no country with which international codpera- 
tion is so difficult, no diplomacy at once so overbearing and evasive.” 
Never, he says, has a country with so great an opportunity pursued so puny 
a policy; and the result is that ‘‘once the idol of Europe, she is today without 
a single worshipper.” Each country, in ignorance of the other, shapes its 
policy according to its own habits of thought. M. Tardieu has written his 
book in the hope of better mutual understanding; but it would not be unfair 
to read between the lines his belief that there is little hope of understanding 
until the United States abandons her conviction of omniscience. 

CLYDE EAGLETON. 


The Neutrality of the Netherlands During the World War. By Amry Van- 
denbosch. Grand Rapids: Wm. B. Eerdmans Publishing Co., 1927. 
pp. xii, 3849. Index. $4.00. 

Professor Vandenbosch’s study is among the first scholarly analytical 
treatments of the peculiarly difficult juridical problems confronting the 
limitrophe neutrals during 1914-1918. His valuable monograph appraises 
the development of Dutch neutrality in the main from the legal standpoint, 
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the political and social repercussions being left to the historian, while, of 
necessity, the economic consequences are only incidentally treated. 

The author approaches his evaluation by noting the marked development 
of neutrality regulations during the World War, due to the advance in 
electrical communications and the revolution in aérial and sub-surface 
navigation. Placed in the midst of the prablems created by the new tech- 
nical developments of modern warfare, Holkand’s decisions as to her proper 
course of conduct were as difficult as they were novel, and gave to her 
neutrality regulations a distinctive character. Analysis of these reveals 
outstandingly the differential treatment accorded the mother country and 
the colonies, particularly in regard to the admission of armed merchantmen. 
The stringent interpretations placed upon certain duties formerly regarded 
as those of hospitality, and the invoking of the penal sanctions of Netherland 
law for the violation of the neutrality regulations are also noteworthy. 
Peculiarly, the regulations regarding radio, aircraft, internment and the 
navigation of the Scheldt were not covered by the main proclamation of 
neutrality,. but were dealt with by special decrees. These, with other 
salient documents, are appended to the text. 

Following this preliminary sketch of tne legal framework of Dutch 
' neutrality, the author discusses, in Part II, the specific problems in the 
enforcement of neutral duties, devoting a ciapter in turn to the sand-and- 
gravel controversy, the navigation of the Scheldt, the transit of belligerent 
troops across Holland after the armistice, the enforcement of air neutrality, 
and the admission of belligerent warships, >f armed merchantmen, and of 
prizes into Dutch territorial waters. These highly controversial matters 
are all well documented and critically and dispassionately handled. Pro- 
fessor Vandenbosch’s exposé of the various measures prohibiting radio 
communication, preventing minor violaticns of neutrality and procur- 
ing or facilitating internment is systematic and clear. One may question, 
however, whether the Dutch really overstepped the mark by too zeal- 
ous aninternment of salvaged craft. Such are hardly comparable to persons, 
as is maintained by the author (p. 171). There is an interesting chapter on 
the right of asylum, vindicating the Dutch aztitude in the case of the Kaiser. 

Part ILI of the study is devoted to the ecntroversies over neutral rights, 
chapters being given to blockade and retaliation, contraband and unneutral 
service, visit and search, neutral convoy, destruction of neutral prizes, and 
angary as illustrated in the requisitioning of Dutch vessels. The treatment 
of blockade is exceptionally discriminating and the appraisal of ‘The Future 
of Blockade” of particular value. 

The author’s concluding observations, in Part IV, stress Holland’s need 
of additional regulations, amplifying the letter and adapting the spirit of the 
Hague Conventions to the changed circumsiances of aérial, land and mari- 
time warfare.. High tribute is paid to the standards of conduct adopted by 
the Netherlands, which were frequently in excess and in advance of the 
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requirements set by customary and conventional international law. The 
controversies between Holland and the principal belligerents are believed 
to have established a clearer conception of neutral duties, but ‘a tremendous 
diminution” of neutral rights is regretfully admitted. Despite the need of 
restating the rights of neutrals in formal codes of international law, Professor 
Vandenbosch holds that the times are not propitious, and that codification 
should noz be attempted until memories of the late war have receded and 
the League of Nations has taken sufficient root to determine the future pros- 
pects of neutrality. 
Masons W. GRAHAM, JR. 


Les Mandats Internationaux. By D. F. W. Van Rees. Paris: Rousseau & 

Cie., 1927. pp. 145. Fr. 20. 

No one is better qualified to speak about the mandates system than Dr. 
Van Rees, distinguished vice-president of the Mandates Commission. 
He has attended every meeting of that body, has entered vigorously into 
all discussions, especially on points of law, and through his careful reports 
has contributed greatly toward defining the legal relations of the commission, 
the Council, the mandatories and the peoples under mandate. 

The present book, although not as comprehensive as some which have 
been written on the subject, may be considered the most authoritative 
discussion of the mandates system. The author, however, is cautious. 
His book consists in large part of quotations, especially from the proceedings 
of the Council and the commission, and he does not often commit himself on 
uncertain points. Thus, after discussing the various theories with regard 
to the location of sovereignty of the mandated territories and indicating the 
weakness of each, he says: “‘After all, for the application of the system it is 
less important to establish to whom the right of sovereignty in the different 
territories belongs, than to know whether it is the mandatory Powers which 
possess this right.” To this he unhesitatingly replies in the negative, with 
ample support from the documents and Council decisions (p. 22). 

Throughout the author emphasizes the mandatory’s function of tutelage: 
“That which constitutes more than all other elements, its novelty, its 
importance, and its value is the legal recognition of minor peoples inhabit- 
ing the territory who enjoy a juridical personality distinct from others; 
the obligation implied by the character of the mandatory’s authority to 
guide these peoples toward their majority, to make the administered ter- 
ritories evolve first toward autonomy, finally toward complete independence; 
the creation in final analysis of a system of national responsibility under the 
control of an international collectivity” (p. 10). With this view it is not 
surprising that, without committing himself, he shows a certain partiality 
for “the oxly theory which takes account of the principle of non-annexation 
adopted by the Peace Conference,” namely, the theory of suspended sov- 
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ereignty or virtual sovereignty of the mandated communities themselves 
while the exercise of sovereignty is vested in the mandatory as guardian 
- (p. 20). 

Careful description of the functions of the Assembly, Council, and com- 
mission of the League in the system is offered, most of the book being devoted 
to the latter. The commission’s organization, competence, and procedure 
are given in great detail, emphasis being continually placed upon its advisory 
character and its dependence for results upon a good public opinion, a 
spirit of coöperation with the mandatories, and able work by the commission 
itself, The author insists, however, that its competence extends not merely 
to seeing that the mandatories keep within the limits of their powers, but 
also “to examining whether they have made good use of these powers and 
whether the administration has conformed to the interests of the indigenous. 
peoples” (p. 139). Thus he justifies the long questionnaire which caused 
some of the mandatories in 1926 to question whether the commission was 
not going beyond its competence. M. Van Rees admits that the com- 
mission finds some difficulties in performing this dual task, but he is con- 
vinced that it has done its work conscientiously and in doing so has contrib- 
uted toward the success of ‘‘one of the happiest innovations born of the war 
and universally recognized as one of the noblest results of the Versailles 


Treaty” (p. 2). ‘ -< 
UINCY WRIGHT. 


V élkerrechtsfragen—eine Sammlung von Vorirdgen und Studien, herausge- 
geben von Heinrich Pohl und Max Wenzel. Berlir: Ferd. Diimmlers 
Verlag, 1927. 

19. Heft: Deutsche Luftrechtspolitik seit Versailles, von Werner Bartz. 
pp. 49. Rm. 3. 

20. Heft: Die Beschränkung der deutschen Souverdnitat nach dem Ver- 
sailler Vertrege, von Dr. Hans Gerber. pp. 84. Rm. 4. 

21. Heft: Die Abénderung vélkerrechisgemdszen Landesrechts, von Dr. 
G. A. Walz. pp. 174. Rm. 6.75. 

These three monographs are recent additions to a series which sheds 
valuable light on the direction aud interests of current German thought 
in the field of international law studies. . 

The first reviews briefly the provisions of the Versai!le~ Treaty restricting 
the possession and manufacture of aircraft by Germany and summarizes 
the various steps taken by the Allies and the German Government to carry 
out the treaty provisions, The terms of the treaty are criticized as incon- 
sistent with the ‘‘deceitful Wilsonian promises” of the armistice agreement 
and as dictated by a “‘blind frenzy of destrucuon,”’ and the writer claims 
that the later acts of the Allies in enforcing the treaty were arbitrary and 
in excess of the treaty provisions. He objects especially to the basis of 
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distinction laid down between civil and military aircraft and the delay made 
in reaching it. To base this distinction, as was done, on comparative facil- 
ity of conversion to military uses ‘‘is erroneous.” It had the necessary 
effect of introducing ‘‘supervisory competence over civil aircraft, which 
does not correspond to the intention of the supervision.” The substitution 
in 1922 of the “‘ Civil Aviation Guarantee Committee” for the ‘International 
Aviation Supervisory Commission” ‘‘opened the door to a comprehensive 
industrial espionage by the Entente”; the regulations of 1925 increased 
the severity of those of 1922. ‘‘An unexpected consequence was to stimu- 
late German builders and inventors to devise the best permitted aircraft types 
and thus to elevate aéronautic technique in Germany to a scientific point 
reached in no other country” (p. 15): 

Lieutenant Bartz adopts, with some reference to the conflict of authorities, 
the doctrine of legal supremacy of the territorial sovereign over the air in 
preference to the doctrine of freedom of the air advocated by Fauchille and 
others. But “the Versailles Treaty with its provisions regarding civil and 
military aviation annihilates Germany’s sovereign rights in the aérial do- 
main” (p. 25). Nevertheless “the peace-treaty in no way limits the freedom 
of German civil aviation” (p. 35). The decisions reached at the Paris 
Conferences of 1926, following the Locarno adjustments, released German 
commercial aviation from restrictions and abolished control by the ‘‘Inter- 
allied-A viation-Guarantee Committee” (p. 38). Military aviation remains, 
however, absolutely forbidden. While acknowledging that the value of 
the Paris decisions should not be underestimated, the author regards them 
as defective in not permitting Germany to arm herself in the air to resist 
possible aérial attack. ‘‘The right to maintain a fighting aircraft force is 
a basic right of states” (p. 48). 

The monograph by Dr. Gerber on “Limitations of German Sovereignty 
under the Versailles Treaty” is also vrimarily a polemic against the treaty. 
The author defines sovereignty as “legal capacity,” and then draws a 
distinction between “legal capacity,” which he regards as the essential 
element of legal personality, on the one hand, and mere “capacity to act,” 
which is often limited, as in the case of minors, on the other. He argues 
that modern private law no longer permits a complete denial of legal personal- 
ity to any class of individual human beings, and he transfers the same principle 
to states in the field of international law,—‘‘the basic principle of interna- 
tional law is the inherent legal capacity of states.” Their capacity to act 
may, however, be limited, but only on “objective” absolute grounds, and 
not at the ‘arbitrary subjective judgment” of other states. These prin- 
ciples he regards as violated by the limitations imposed by the Versailles 
Treaty on Germany. Her legal capacity was denied in that she did not share 
in framing the treaty, which was imposed on her. The same denial was 
involved in her exclusion from the League of Nations, in the insult to her 
“national individuality” involved in the amputation of territory, and in her 
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compulsory disarmament. In addition, her “capacity to act” is regarded 
by the author as infringed by the treaty provisions concerning reparations 
and the administration of the reparations clauses. Dr. Gerber ends on a 
political note: “Shall we quietly acquiesce in this situation? There can be 
only one opinion, that the highest task for Germany is to win back her sov- 
ereignty and free it from all limitations.” 

Of a very different character is Dr. Walz’s monograph, the title of which 
may be translated as “The Alteration of International Law Precepts Which 
Form Part of the Law of the Territorial Sovereign.” This very careful 
and scholarly study deals in an exceptionally broad and yet precise way with 
one of the basic problems of international law. From what source does a 
precept of “customary” international law or a treaty provision derive its 
validity in the courts of the territorial sovereign? What is the effect if 
there stands on the statute books an inconsistent enactment of the sovereign 
legislature? Dr. Walz adopts the position of Triepel with its recognition of 
the duality of the two forums—international and territorial. This requires 
him to admit the possibility of valid municipal law which may be at variance 
with international law, in opposition to the position of monistic theorists 
like Verdross and Potter who evade the difficulty by treating both kinds of 
law as parts of a single system. Walz admits the place of conflict as in- 
herent in the present state of the world’s legal organization, and then raises 
the question: ‘‘What means are available to the different systems of national 
law as at present fixed to obviate so far as possible contradictions between 
internal municipal law and international law?” (p. 5). Accepting the view 
that international law as enforced in the courts of the territorial sovereign is 
only a part of municipal law, he reviews the doctrines prevailing in the 
English, American, and German legal systems as to conflicts between inter- 
national law precepts and the enactments of the territorial sovereign, 
and finds all three systems in substantial agreement on the result that the 
legislature may vary or abrogate the law of nations so far as its own courts 
are concerned, but that the courts ought never to construe a statute as hav- 
ing this effect unless the legislative intention to produce it is clear and 
definite. At this point he introduces an original contribution in the form of 
a suggestion that the courts should never attribute such an intention to the 
legislature unless it is express—‘‘an intention to derogate” from the inter- 
national law precept (inctuding the obligation of treaties) ‘‘is to be assumed - 
only when, and only in so far as, the statute expresses such an intention 
expressis verbis” (p. 69). The reasoning upon which Dr. Walz grounds this 
suggestion illustrates the value of his method of approach, irrespective of 
whether or not we agree with his result. His argument is that if the rule 
is stated in the usual form as a mere rule of presumption in interpretation, 
the final responsibility for abrogating an international obligation will rest 
upon the courts; it will ke for them to say whether or not the obligation is 
abrogated. But this function is really not a proper one for a judicial body, 
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as it is of an essentially political character. ‘Externally the entire respon- 
sibility rests on the shoulders of the legislator, never on the judge who 
through his power of interpretation participates in the legislative process. 
The play of judicial freedom of decision must be narrowed in the interest of 
legislative responsibility” (p. 80). 

The timeliness and importance of the problem to which Dr. Walz has 
addressed himself is emphasized not merely by the tendency which he notes 
for “natural law” concepts to re-emerge in times of transition like the 
present, but also by the fact that Article IV of the new German Constitution 
provides that ‘‘the generally recognized principles-of the law of nations are 
accepted as an integral part of the law of the German Commonwealth.” 
To the meaning and effect of Article IV the second half of the monograph 
is devoted. There has been much controversy in Germany as to the scope 
of the “generally recognized principles of international law” thus trans- 
formed into municipal law. With obvious reference to the Versailles 
settlement, the issue has been raised as to whether rules owning their ex- 
istence to treaties areincluded. Walz rejects the distinction between so-called 
“objective” and “subjective” law in the international field, and therefore 
concludes that treaty-made rules come technically within the description of 
Article IV; but because of other provisions of the Constitution, relating to 
promulgation and ratification of treaties by the Reichstag, he holds that 
the operative force of Article IV is limited to transforming “customary” 
international law into the law of the land. Treaties become internal 
municipal law only through the requisite processes of promulgation or 
ratification (p. 147). . 

Not the least value of this study lies in the numerous penetrating digres- 
sions into fundamental problems of legal theory, such as the possibility of a 
logically consistent legal system (pp. 9 ff.), the nature of the growth of law 
(pp. 73 ff.), the essential differences between international law and positive 
law (pp. 107 ff.). The text and notes disclose a wide familiarity with the 
literature in English and German, and afford a useful guide to the significant 
books and articles. 

Joun Dickinson. 


State Security and the League of Nations. By Bruce Williams. Baltimore: 

The Johns Hopkins Press. 1927. pp. x, 346. Index. $2.75. 

The book under review comprises a series of lectures given at Johns Hop- 
kins University under the Albert Shaw Lectureship on Diplomatic History. 
The first of the series were delivered by John H. Latané in 1899. The lec- 
tures by Dr. Williams were given in 1927. 

For the first time in its history the lectureship has dealt with a question of 
world interest (state security) and an organization of world magnitude (the 
League of Nations). Former lecturers have dealt with a period or phase of 
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American diplomatic history, with the relations between the United States 
and a particular country, or with the affairs of a region of the world. This 
fact is noteworthy, not alone because of what appears to be a departure in 
policy, but also because it illustrates in a striking way the tendency to stress 
principles of world-wide application and interest, rather than to deal with 
diplomatic episodes which are merely transitions or stepping stones along the 
path of international progress. Both types of research are essential to 
international understanding. 

Dr. Williams treats his subject under the following heads: the principle of 
the right of the state to existence; Article 10 of the Covenant of the League of 
Nations; Article 16 of the Covenant; attempts to extend certain principles of 
the Covenant; and the Locarno agreements. There are included an ap- 
propriate introduction and conclusion. In the annexes Dr. Williams has 
included pertinent extracts from the documents which have formed the basis 
of his discussion. The value of the book is enhanced by this means of ready 
reference to the controversial provisions of documents. 

Dr. Williams inquires into the movement for a more effective juridical 
order of international society, and into the attitude of the members of the 
new society toward some of the new legal relations established by the con- 
stitutional law of that organization (the Covenant). The author confines 
his attention to the important problem of security, and to the sanctions 
which are provided for its maintenance. The first such sanction is the joint 
guarantee of territorial integrity and political independence of the League 
members. ‘This principle has been repudiated in the United States; and the 
members of the League, while professing adherence to it as a guiding prin- 
ciple of the League, do not accept it as an absolute guarantee of existing 
frontiers. ‘The feeling prevails that some of the territorial settlements are 
unjust and contrary to sound economics. The sanctions under Article 16, 
which amount to war, and to several forms of non-intercourse, are fully dis- 
cussed, based, not on actual cases, but on interpretative resolutions of the 
Assembly and the Council. The failures of the draft treaty of mutual as- 
sistance and of the Geneva protocol are chronicled, as is the final success of 
the security agreements through regional arrangements known as the 
Locarno pacts, One is left with the impression, and a true one, that the 
League has failed to agree on a definition and interpretation of its provisions 
as regards territory and sanctions, and that it has failed, through its own 
organization, to extend these principles in keeping with the drift of need and 
opinion since the war. f 

One may well question the suggestion of Dr. Williams that the questions 
now left to the exclusive determination of states should be brought defini- 
tively within an authoritative and final international jurisdiction. The en- 
largement of the categories of disputes which are arbitrable or justiciable; the 
establishment of obligatory international arbitral or judicial process; and the 
inclusion of so-called domestic questions within the list of international ones, 


BOOK NOTES 491 


are favorite suggestions about which much is said but little or nothing is done. 
The use and improvement of existing processes and machinery might lead to 
better results. 

It is clear that the sanctions and security provisions of the Covenant are 
inadequate. What the members could not do through common agreement 
the interested parties have been able to do through regional understandings. 
It seems to prove that the League cannot yet deal effectively with the ques- 
tion of security, and that the idea cannot be dissociated from the primary 
interests and needs of the affected nations. Security and regionalism, it is 
again proved, go hand in hand. Whether the revision of the inadequate 
‘sections of the Covenant will take the course of rendering them adequate to 
present exigencies, or whether there is to be a complete break with the past, 
immediate and remote, is an interesting speculation. The fact of inade- 
quacy and the need of revision are obvious conclusions, after reading this 
scholarly, timely, and interesting contribution to international law. 

CHARLES E. Martin. 


BOOK NOTES 


Naval History in the Law Courts. A Selection of Old Maritime Cases. By 
William Senior. (New York: Longmans, Green & Co., Ltd., 1927. pp. x, 
114. Index. $2.50.) The subtitle might have been made “‘Stories of Old 
Maritime Cases.” These show that the “good old times” were not pre- 
eminently marked with justice in maritime decisions. The stories range 
_ from Sir Francis Drake’s conduct, through piracies, impressment, scuttling, 
treatment on “crossing the line,” marooning, desertion, slave trading, and 
similar interesting matters which came before the courts. The book avoids 
footnotes and references but is “curious and entertaining.” 


Les Organisations de Blocus en France Pendant La Guerre (1914-1918). 
Publié sous l'inspiration de Denys Cochin par un groupe de ses collabora- 
teurs: MM. Jean Gout, Fouques-Dupare, Francis Rey, Jean Tannery, de 
Montardy, Thilly, vice-amiral Amet, Martin-Saint-Leon. (Paris: Plon- 
Nourrit & Cie., 1926. pp. ix, 291.) The plan of this attempt to set forth 
briefly the efforts of France from 1914 to 1918 to cut off its enemies from the 
essentials necessary for war was projected by the late Denys Cochin. Those 
whom he had joined with him carried out in large measure his plans. As 
Minister of Blockade, Denys Cochin had conceived his functions in a broad 
sense and his collaborators followed his ideas. After an historical review by 
M. Jean Gout, M. Fouques-Dupare describes the method of control of 
means of communication, telegraph, radio, telephone and post. M. Rey 
shows how supplies were limited by rationing neutrals, etc. M. Tannery 
treats financial restrictions and relations of neutrals, while M. Montardy 
refers briefly to the interruption of trade with the belligerents and the prize 
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court. The submarine menace from Germany is discussed by Vice-Admiral 
Amet, and the closing chapter on the economic measures and other effortsto 
restrict intercourse with the belligerent is by M. Martin-Saint-Leon. While 
the book is not a treatment of blockade in the technical sense, it shows the 
extension of some of the principles during the World War. 

G. G. W. 


Quakers and Peace. Edited, with introduction and notes, by G. W. 
Knowles, M.A. (London: Sweet & Maxwell, Ltd., 1927. pp. iv, 52. 2s. 
6d. net.) This is one of the “Texts for Students of International Relations” 
published by The Grotius Society. It is No. 4 in the series, following those 
on Erasmus, Sully and Grotius. Its introduction of fourteen pages gives a 
slight sketch of the opposition of the Quakers to war, from 1650 to 1918, 
one-half of it being devoted to the stand taken by the ‘‘Conscientious 
Objectors” during the World War. The Selections from the writings of 
Friends (which fill the remaining two-thirds of the book) are designed to 
illustrate the reasons why they have exemplified opposition to war in favor 
of some better method of dealing with relations among nations. About half 
of these are from the writings of Fox, Penn, Barclay and other Friends of the 
seventeenth century; the other half are from the last two centuries and a 
quarter. The introduction and selections support the thesis that the 
Quaker opposition to war rests upon a three-fold basis, namely, that it is 
expensive, inefficient and wicked; that there is a legal substitute for it, which 
is entirely practicable end efficient; and that the religion of the New Testa- 
ment and the Inward Light demands a veneration for the personality of all 
men and an attitude of friendship towards them which will remove the 
causes of war and promote peaceful coöperation for human progress. 

W. I. H. 


Report of the Thirty-fourth Conference of the International Law Association. 
(London: Sweet & Maxwell, Ltd., 1927. pp. excix, 742. Index. £2.) At 
its session in Vienna in August, 1926, the International Law Association 
adopted a draft convention on maritime jurisdiction in time of peace and 
considered another draft on maritime neutrality. Much attention was given | 
to a draft statute of an international penal court, which was finally adopted, 
with accompanying resolutions approving the creation of an international 
criminal division of the Permanent Court of International Justice, and con- 
taining recommendations as z0 the jurisdiction of the court and the law to be 
applied. A report on the protection of private property against expropria- 
tion without compensation was warmly debated, and a series of resolutions 
adopted on the subject which confirm the principle of inviolability and the 
right of intervention to protect it. A report on the rights of minorities was 
presented and three proposals adopted for improving the procedure of the 
League of Nations Council. A report on collaboration with the League of 
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Nations committee for the codification of.international law was submitted 
and appraved, and a series of separate papers on various topics of codification 
referred either to the League of Nations committee or to the Executive 
Council o? the Association. Upon the report of the Aerial Law Committee 
a series of resolutions was adopted recommending, among other things, the 
embodiment of the principle of sovereignty over the air spaces in an interna- 
tional rad‘o convention. In a separate section, the Association considered a 
number ot problems of maritime and commercial law. The reports, drafts, 
papers, debates and resolutions are available in the printed report of the 
Conference. 


Transactions of the Grotius Society. Vol.12. (London: Sweet & Maxwell, 
Ltd., 1927. pp. xliv, 123. 7s. 6d.) The papers read before the Grotius 
Society in the year 1926 deal with a variety of subjects, most of them of 
timely interest. Professor Gilbert Murray traced the development of the 
Locarno Pact from the Treaty of Mutual Assistance and the Geneva Pro- 
tocol, anc showed its relation to the League of Nations Covenant. Mr. 
Herbert F. Manisty made a daring suggestion that the League of Nations 
should have jurisdiction over the question of immigration under certain cir- 
cumstances. Mr. James R. Keeley discussed the effect of the end of war on 
pre-war treaties between belligerents. Mr. F. W. Sherwood read a paper 
on the career of Suarez and his contribution to international law. Mr. D. 
Campbell Lee discussed, somewhat superficially, the legal position of man- 
dates and how the system is working. Mr. Sanford D. Cole contributed a 
reasoned 2ssay on the principles which should govern the codification of 
international law. The problem of renvoi in private international law was 
carefully treated by Mr. Frederick Allemés with references to leading cases. 
Dr. Pieter Geyl, of Leyden, gave a very interesting account of the political 
and religious conditions in Holland which led to the exile of Grotius. Mr. 
F. Llewellyn Jones, under the title ‘National Minorities in the British 
Empire,” surveyed the legal position of linguistic minority groups in Wales, 
Ireland, French Canada, and South Africa. 


Annuaire de la Société des Nations, 1920-1927. Prepared under the direc- 
tion of Georges Ottlik. (Lausanne and Geneva: Librairie Payot & Cie. and 
Las Editicns de Genève, 1927. pp. xxviii, 1005. Maps,ils. Cloth, 25 Swiss 
francs.) A more useful compendium of information concerning the League 
of Nations and its multiforum activities has not come to our notice than the 
first issue of this Annuaire. In scope, it approaches an international states- 
men’s year book and “ Who’s Who” combined, and its subheadings assume 
almost encyclopedie proportions. A series of indexes of persons, subject- 
matter apd resolutions of the League make the contents easily accessible, 
especially to those who are not familiar with the framework of the League 
of Nations and its numerous subordinate and auxiliary organizations which 
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the Annuaire follows in logical sequence. While the volume is not an official 
publication, the Secretary-General of the League states, in a foreword, that 
the members of the Secretariat assisted the author in compiling the material 
on which it is based. The editor was formerly in the Austro-Hungafian 
diplomatic service, and later engagedin international newspaper work. The 
book was intelligently planned and has been well executed. Its use will save 
hours of research in numerous official documents not always brief, clear, or 
impartial. It is to be hoped that the French edition will be sufficiently suc- 
cessful to encourage the author to publish an English edition. 


Third Annual Report of the Permanent Court of International Justice. 
(Publications of the Court, Series E, No. 3. Leyden: A. W. Sijthoff’s Pub- 
lishing Co., 1927. pp. 426.) Each issue of these annual reports contains 
some improvements over the preceding ones. The Third Report, covering 
the period June 15, 1926, to June 15, 1927, follows the plan of its predecessors 
and brings up to date tke information concerning the Court and registry, 
jurisdiction, judgments, advisory opinions and orders, publications, finances 
and bibliography. Useful innovations are a synopsis of all the Court’s 
judgments and opinions preceding the analyses of the cases before the Court 
during the year, an analytical index of all the judgments and opinions of the 
Court, and an important digest of the decisions taken by the Court in ap- 
plication of its statute and rules, followed by an analytical index of the same. 
A new chapter is added to the Third Report containing the first addendum 
to the third edition of the collection of texts governing the jurisdiction of the 
Court, previously published separately in Series D of the publications of 
the Court. . The English edition of these reports follows the French custom 
of placing the table of contents at the end instead of at the front of the vol- 
umes, as is customary with books in the English language. This misplaced 
table of contents is called an “index,” but there is no index, properly speak- 
ing, of the volume, although several parts are separately indexed. 


British Year Book of International Law, 1927. (London: Humphrey Mil- 
ford, New York: Oxford University Press, 1927. pp. vi,256. Index. Cloth, 
16 shillings net.) The eighth issue of this Year Book contains leading 
articles of interest in the development of international law as well as some of 
historical value. H. W. Malkin throws light on the inner history of the 
Declaration of Paris by showing from documents not heretofore available the 
reasons which led Great Britain to the conclusion that the acceptance of the 
Declaration was in the best interests of the country. Sir John Fischer 
Williams discusses the right of a state unilaterally to sever the ties of its 
nationals abroad in such a way as to get rid of its obligation to receive them 
back should they be expelled by the state where they happen to be residing. 
Mr. O. H. Mootham contributes an article on the doctrine of continuous 
voyage from 1756 to 1815, and Professor Brierly, of Oxford, reviews recent 
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proposals for an international criminal court and gives reasons why such a 
court would be neither a desirable nor a practical development of interna- 
tional organization. Dr. H. Lauterpacht has contributed an article under 
the heading “Spinoza and International Law.” Writing before the decision 
of the Permanent Court of International Justice in the Lotus case, Mr. W. E. 
Beckett compares it in some respects with the decision of the fourteen Eng- 
lish judges in the Franconia case before the Court of Crown Cases Reserved 
in 1876. Professor Higgins, of Cambridge, discusses retaliation in naval 
warfare as it affects neutrals, and offers some suggestions based upon the 
experience of the World War. Among the decisions of international tri- 
bunals printed in the volume is the text of the award in the arbitration 
between the Reparation Commission and the Government of the United 
States under which the Standard Oil Company, although holding the legal 
title, was denied the beneficial interest in certain tankers delivered by the 
German Government to the Reparation Commission. Apparently this 
decision has not been published in the United States: The volume also 
contains the usual departments devoted to decisions of national tribunals 
involving points of international law, reviews of books, bibliography, and 
summary of events. 


Grotius—Annuaire international pour Vannée 1927. (The Hague: Mar- 
tinus Nijhoff, 1927. pp. viii, 368. Cloth, 15 guilders.) This, the thirteenth 
issue in the series, is a continuation of the material published in the Annuaire 
for 1926, which was noticed in this Journal, Vol. 21 (1927), page 649. The 
leading articles are: The Fifth Conference on Private International Law, by 
B. C. J. Loder; The Dutch-Belgian Convention of March 28, 1925, on “ Com- 
peténce Judiciaire Territoriale, ete.” by J. R. H. van Schaik; The Hague 
Conference of 1925 on the Protection of Industrial Property, by J. Alingh 
Prins; and The Geneva Opium Conferences, by W. G. van Wettum. 


XXIV” Conférence Interparliamentaire, Paris, 1927. (Lausanne: Librairie 
Payot & Cie., 1927. pp.xv,594. Index.) The twenty-fourth conference of 
the Interparliamentary Union, held in Paris August 25-30, 1927, was 
attended by delegates from thirty-three parliaments. They discussed the 
fight against opium and other dangerous drugs, a European customs under- 
standing, the reduction of armaments, and the codification of international 
law. Tke reports presented to the conference, projets of resolutions, de- 
bates, and resolutions adopted, are included in the printed compte-rendu 
published by the Bureau of the Union. 


The British Commonwealth of Nations. (World Peace Foundation Pam- 
phlets, Vol. X,No.6. Boston,1927. pp.573-693. 20cents.) A collection 
of imporzant texts showing the development of the autonomy of the British 
Dominions in foreign relations, from the Imperial Conference of 1917 up to 
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the Imperial Conference of 1926, including the interpretation of the report 
of the Inter-Imperial Relations Committee of the last-mentioned conference, 
preceded by comments on the Imperial Conference and the Balfour report, 
by A. Lawrence Lowell and H. Duncan Hall, respectively. The correspond- 
ence and utterances of the Ministers of the Dominions suggest several thorny 
problems of constitutional and international law about which much could 
be written. 


China To-day: Political. By Stanley K. Hornbeck. (World Peace 
Foundation Pamphlets, Vol. X, No. 5. Boston, 1927. pp. 417-566. 5 
cents.) A useful compilation of information regarding the Chinese trans- 
formation, developed under the headings: The Revolution and Nationalism, 
The Revolt Against External Influences, and The Attitude and Policy of the 
United States, with an appendix of texts containing treaties, political 
declarations, and state papers, ending with President Coolidge’s address of 
April 25, 1927. 


Proceedings of the Institute of International Relations. (Los Angeles: 
University of Southern California, 1927. pp.181. $4.00.) To provide an 
opportunity for the Pacific Coast States similar to that afforded to the 
Eastern States at Williamstown, Mass., the Institute of International Rela- 
tions was inaugurated at Riverside, California, December 5-12, 1926. Ina 
series of round table discussions, luncheon addresses, afternoon conferences, 
and evening lectures, about 100 members and delegates, representing half as 
many educational institutions, clubs and organizations, participated either as 
speakers or auditors in the consideration of many subjects, some of them of 
world-wide concern, such as the limitation of armaments, the League of Na- 
tions, the World War, the protection of minorities, and world markets, and 
other subjects having a special relationship to the Pacific, such as immigra- 
tion, race relations, over-population and the food supply, and the Tacna- 
Arica, dispute. 


Commission Mixte de Réclamations Germano-Américaine. By J. C. Witen- 
berg. Vol.2. (Paris: Les Presses Universitaires de France, 1927. pp. viii, 
176.) A continuation of the excellent French translations of selected deci- 
sions of the Mixed Claims Commission, United States and Germany. 


Annals of the American Academy of Political and Social Science. (Vol. 
CXXXII, No. 221. July, 1927.) At its thirty-first annual meeting, the 
Academy considered the foreign policy of the United States with reference to 
Russia, China, Central America, Mexico, and world peace. The thirty- 
seven papers prepared by specialists on these subjects are reproduced in this 
issue of the Annals, with President Coolidge’s address of April 25, 1927, as 
an introduction. (Vol. CXX XIV, No. 223, November, 1927) contains a 
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special study of European economic conditions in 1927 made for the Acad- 
emy by Prof. Ernest M. Patterson. The report of the International Eco- 
nomic Conference adopted at Geneva on May 23, 1927, is printed as an 
appendix to the survey, preceded by a number of contributions by prominent 
Europeans on special phases of European conditions. 


Historia de los Limites del Peru. By Juan Angulo Puente Arnao. (Lima: 
Imprenta de la Intendencia General de Guerra, 1927. pp. iv, 312. Maps, 
ils.) A history of the boundaries of Peru from colonial times to the at- 
tempted plebiscite in 1925-1926 and the exchange of memoranda which 
followed the termination of the plebiscitary proceedings, written by a mem- 
ber of the law faculty of the University of San Marcos, with a prologue by 
Dr. Angel Gustavo Cornéjo, President of the Peruvian Juridical Commission 
in Tacna Arica. About one-third of the book contains a narrative: of the 
abortive effort to hold a plebiscite in Tacna Arica, and the remainder relates 
to the boundary disputes with Colombia, Ecuador, Brazil and Bolivia. 


Pages from Bulgaria’s Life. Year Book for 1924-1927. (New York: 
Bulgarian Student Association, 1927. pp.116. Map.) Contains a series of 
separate articles under the titles History and Law, Education and Press, 
Poetry, Theatre and Music, and Economies and Labor. 


Rechtsvergleichendes Handwörterbuch fir das Zivil- und Handelsrecht des 
In- und Auslandes. Edited by Dr. Franz Schlegelberger and others. (Ber- 
lin: Franz Vahlen, 1927. Vol. I, first half, pp. iv, pp. 286, Rm. 18; Vol. I, 
part I, pp. 80, Rm. 5.) This comparative law lexicon will consist of two 
main divisions; the first will give a perspective of the sources of law in each 
of the various countries of the world; the second will be a dictionary of words 
and phrases used in German law and legal literature, with definitions and 
exposition of the law of Germany compared with the parallel subjects in the 
law of foreign countries. The first half of Volume I comprises the sources of 
the law of European couniries. The other parts of the world are to be 
covered in the second half. The part of Volume II already published in- 
cludes only the headings from “Abandon” to “Aktiengesellschaft.” Judg- 
ing from the parts already published, the undertaking promises to be one of 
great usefulness. The principal collaborators with Professor Schlegelberger 
are well known and include Dr. Walter Simons, President of the German 
Reichsgericht, Professor Heinrich Titze and Professor Martin Wolff. The 
outline of sources as well as the main part, give an intelligent outline of 
the written law and other authorities. References are given to codes and 
statutes and comparisons between various legal systems are frequently made 
in the course of the textual comment. Each subject is followed by a useful 
bibliography. 
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THE THREE-MILE LIMIT sAr S 


By Tromas Baty, D.C.L., LL.D. 
Associate of the Institute of International Law 


I. GENERAL CONCLUSIONS 


After any close inquiry into the present authority of the rule of the three- 
mile limit of territorial waters, the candid observer will probably come to the 
conclusion that the rule, while not infrequently attacked in theory, is su- 
preme in practice. Diplomatists seldom or never question it; professors 
occasionally do. In the actual conduct of affairs, it is seldom challenged, 
and never successfully so. It must be premised that in what follows there is 
left out of account altogether the question of bays and gulfs. Thisis a differ- 
ent and more difficult question which can best be treated separately. 

The prescriptions of international law must be based on broad grounds of 
common sense and utility, of course paying due regard to practice. It is 
obviously of the utmost importance to have a definite, easily fixed, and clear 
limit for territorial waters; and it is of great importance, though not of equal 
importance, that it should be the same for all purposes, so that disputes, con- 
fusion and mistakes may be absolutely avoided, and one clear rule established 
and universally known. It is largely this clearness and certainty which 
make the three-mile rule so acceptable and authoritative in practice. 

The so-called three-mile limit fulfills admirably all these important require- 
ments. It may be that a more extensive limit might have been preferable if 
one were legislating for the world, but we must take the limit as we find it. 
It is quite true that it is not an ancient limit, and that its general acceptance 
goes back only to the end of the eighteenth century. But during the nine- 
teenth century it has been virtually unchallenged in practice, and it has been 
asserted as law by the most eminent statesmen and in the most formal docu- 
ments. Few if any countries have ever formally contradicted it during that 
period, and none has ever successfully enforced a different rule on unwilling 
contemporaries. It has, what is still more important, sunk into, and become 
firmly rooted in, the consciousness of all seafaring men, who are not experts 
in law, and whose ideas it is dangerous to unsettle. 

As to the desirability, and indeed necessity, of a single zone, applicable to 
all cases, Dana says: “In later times, it is safe to infer that judicial, as well as 
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political tribunals will insist on one line of marine territorial jurisdiction for — 


the exercise of force on foreign vessels, in time of peace, for all purposes 
alike.” ? 
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This seems reasonable. Seamen, with whose affairs the limit is mainly 
concerned, are only perplexed by a complication of zones. The ordinary 
master of a merchantman or fishing-boat understands very well “the three- 
mile limit”; but he will be confused and paralyzed by a complication of 
different zones ideally suited to different purposes. The practically cogent 
objections to a variety of zones for different purposes have been so well stated 
by De Magalhaes, that it is unnecessary to enlarge further on the point. 
Mr. Wickersham’s criticism on Magalhaes’ opinion is based on extremely 
slender facts, and is scarcely worthy of his otherwise most admirable memo- 
randum. Professor P. M. Brown of Princeton attacks the single three-mile 
limit as inadequate ;? but he does not say what he would put in its place, and 
he admits there is an “assumed necessity” for an express agreement among 
nations for any departure from the three-mile standard. Of no rule what- 
ever in any branch of international law can it be predicated that no author 
has ever contradicted it, or that no infringement of it has ever taken place. 
The three-mile limit rule has, however, in modern times been as little in- 
fringed in practice and as little contradicted by practical diplomatists as any 
rule of law. True, so far as authors are concerned, the rule was long capable 
of being represented in the double form of “three miles or the range of 
cannon-shot.” This was not an alternative rule, but an alternative descrip- 
tion. The two things were approximately equal, and the former could be 
represented as a convenient and fixed equivalent for the latter. But by 
1865, when it became evident that the range of cannon was rapidly increas- 
ing, the “three-mile limit” had beeome firmly fixed in the general conscious- 
ness of the world, altogether apart from any question of the range of artillery. 
We accordingly find the most modern authors, Calvo, Phillimore, T. J. 
Lawrence, Pitt-Cobbett, Raestad, Holland, and Oppenheim, treating it as 
a substantive established rule, by that time too well settled to be displaced 
by reference to the actual range of cannon-shot. The only conspicuous 
exception is De Martens, and it is significant that he was a Russian official. 
Hall is very dubious on the matter, and so is Westlake. It may be at once 
admitted that there is a general disposition on the part of authors to deplore 
the limit as too restricted, but the above-named recent writers concur in 
declaring that any alteration in this respect must be effected by treaty or by 
universal consent. 

Thus Calvo says: “ La démarcation de trots milles marines constitue au point 
de vue international, une règle fixée, qui dott être observée et respectée toutes les 
fois que les traités wen ont pas établi d'autre.” He adds (if we may translate): 
“Tf we reject the absolute principle of the freedom of the seas, on any plau- 
sible but essentially unjust course of reasoning, we arrive at practical con- 

2 Observations on Dr. Schiicking’s memorandum for the League of Nations Committee of 


Experts. Special Supplement to this JouRNAL, Vol. 20 (1926), p. 120 et seq. 
3 This Journat, Vol. 17 (1923), p. 89. 
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sequences which neither cool reason nor equity can accept, we perpetuate 
occasions of conflict, and we introduce a profound and dangerous disturbance 
into the maritime relations of states.” 4 

Phillimore, although, like other authors, speaking of “three miles or the 
distance of a cannon-shot,” shows clearly that the true limit is three miles, 
and the additional words “or the distance of a cannon-shot,” descriptive only 
and not alternative. For he observes: 

The limit of territorial waters has been fixed at a marine league, be- 
cause that was supposed to be the utmost distance to which a cannon- 
shot from the shore could reach. The great improvements’ recently 

. effected in artillery seem to make it desirable that this distance should be 
increased, but it must be by the general consent of nations, or by specific 
treaty with particular states.’ 


Pitt-Cobbett says: 


The limit of this zone is commonly recognized as extending to three 
miles from low-water mark. It may, indeed be that the present limit, 
‘in view of modern conditions, needs to be extended; but, however de- 
sirable such an extension of territorial rights may be for some purposes, 
it must, until ratified by common usage or international agreement, be 
regarded as inadmissable, and as an infringement of the principle of the 
freedom of the seas.’ 


On the other hand, among fairly recent writers, Perels, Bonfils, Desjardins, 
Holtzendorff, and Pradiér-Fodéré, repeat the “range of shot” rule, without 
any reference to the three-mile limit. It can only be said that their view 
takes insufficient account of international practice, which has preferred to 
rely on a definite, well-known and now long-established limit, rather than to 
plunge the world into an unending uncertainty dependent on gunnery im- 
provements. None of the above enter upon the question in any detail. 
But Latour and Fulton, who adopt the same view do soon more detailed 
grounds. 

Latour 7 says that the limit of three miles in respect of fisheries is one which 
is generally admitted, and appears adequate to protect the interests of the 
inhabitants of the littoral region. Elsewhere (p. 37) he says that the range 
of cannon is the limit of territorial waters—‘‘the farthest range of the best 
artillery.” The inconsistency of these views is obvious; for if territorial 
waters extend to, say twenty miles, with the newest gunshot, it seems ex- 
traordinary to allow foreign fishing in them beyond the mere three. He 
says, himself (p. 17), that “foreign ships have the right of navigating in 
territorial waters, though not of jishing there” ; although he has told us that the 
limit in respect of fisheries is only one of three miles! 


4 Droit International, §356. 5 International Law, §198. 
ê Leading Cases on International Law, 4th ed. by Bellot, p. 144. 
? La Mer Territoriale, 1889, p. 134. 
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Mr. Fuliton,® by a profuse citation of instances of regulation, or proposed 
regulation, of territorial waters beyond the three-mile limit, attempts to 
create the impression that no certain rule on the subject exists. He ignores 
the importance of the fact that no cases can be cited in which the wider 
limits claimed have been actually enforced; at all events he cites none. Nor 
does he realize the overwhelming weight of general opinion which can never 
be set aside by sporadic verbal contradictions or even acts. There are few 
laws which can be said never to have been contradicted or broken. His 
work, which is conspicuous for research, is in reality a subtle advocacy of a 
wide zone. 

On the other hand, the conclusion of Mr. Raestad, a former Norwegian 
Prime Minister, is that in matters of fishery, the great maritime Powers, 
which have imposed upon themselves a limit of three miles, are not obliged 
to respect newly asserted claims to a larger limit on the part of other Powers, 
though they may be obliged to continue to respect extended limits which 
they may have recognized as valid in former days, prior to the general adop- 
tion of the three-mile limit. He adds that “la limite de la portée du canon a, 
en réalité perdu toute sa force légale.’’® 

The general rule was stated recently (1910) and authoritatively by the 
eminent Argentine authority on the law of nations, Dr. Luis Drago: “The 
Treaty of 1818 is . . . one of the few which mark an era in the diplomacy of 
the world. ... Itis the very first which converted the rule of the cannon- 
shot into the three marine miles of coastal jurisdiction.” And, although he 
states that there is “no rule which can be considered final,” he speaks of 
“the old rule of the cannon-shot, crystallized into the present three marine 
miles, . . .” which “may be modified at a later period, inasmuch as certain 
nations claim a wider jurisdiction.” (Italics ours.)® And Baron de Cour- 
cel, presiding at the Fur Seal Arbitration in 1898, says: “I find nothing 
incompatible with the extension of a three-mile limit principle to a larger 
extent if and when the assent of other nations is secured.” (Italics ours.) ¥ 
Sir T. E. Holland observes decisively: 

Most authorities would, I think, agree that the line between “terri- 
torial waters” and “the high seas” is drawn by international law, if 
drawn by it anywhere, at a distance of three miles from low water mark. 
In the first place, the ridiculously wide claims made on behalf of certain 
states, by medieval jurists were cut down by Grotius to so much water as 
can be controlled from the land. The Grotian formula was then cut 
down by Bynkershoek with reference to the range of cannon; and, 


finally, this somewhat variable test was, before the end of the eighteenth 
century . . . superseded by the hard-and-fast rule of the three-mile 


8 The Sovereignty of the Seas. 
F 9In his monograph La Mer Territoriale, 1913, p. 180. See also Raestad, R. G. D. I. P., 
1912, p. 598, “La Portée du Canon.” 

30 North Atlantic Fisheries Arbitration (Dissent from Award), I, pp. 104, 109. 

1 British oral Argument, p. 480. 
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limit, which has since received recognition in treaties, legislation and 
judicial decisions. . . . The three-mile limit has, no doubt, become in- 
adequate in consequence of the increased range of modern cannon, but 
no osher can be substituted for it without express agreement of the 
Powers. 


Mr. T. W. Balch, “Is Hudson Bay a Closed or an Open Sea?” gives an 
excellent résumé of the whole question.“ Nys™ put the three-mile limit 
forward as a general contemporary rule of international law, and Lapra- 
delle also criticizes the modern application of the “‘cannon-shot” rule.¥ 

In this sreatment of the definite three-mile limit, irrespective of the range 
of ordnance, as having superseded the “‘cannon-shot” rule, such writers and 
statesmen only followed what was the actual practice of nations. In inter- 
national discussions, the ‘‘three-mile limit” was constantly invoked; in 
international treaties it was constantly applied; in the statements of respon- 
sible speakers and ministers it was continually occurring. Instances of this 
are innumerable, but some will be found collected below. Nor did any state 
ever, so far as can be seen, distinctly put forward in correspondence with 
other states the contention that the increase of gun-range automatically 
increased the limit. Such a contention would have been so impractical, 
displacing a certain rule in favor of a vague and fluctuating one, that it could 
never have been seriously advanced. The nearest approach to such a 
contention was that put forward by the United States in the Behring Sea 
Case, and it was decisively rejected. The claim of Spain and Portugal to a 
six-mile limit was not based on gunnery: it was an ancient claim dating from 
times when guns had nothing like so wide a range. Similarly, the claim of 
the Scandinavian states to a four-mile limit was a contention ante-dating 
the increased range of gunnery, and of course quite independent of it. 

Mr. Seward exploded by anticipation in 1862, the idea that the increased 
range of ordnance could affect the limit of territorial waters. 


It raust always be a maiter of uncertainty and dispute, at which point 
the fcrce of arms, exerted on the coast, can actually reach. The publi- 
cists rather advanced forward than reached a solution when they laid 
down the rule that the limit of the force is the range of a cannon-ball. 
The range of a cannon-ball is shorter or longer according to the circum- 
stances of projection, and it must be always liable to change with the im- 
provement of the science of ordnance. Such uncertainty upon a point 
of jurisdiction or sovereignty would be productive of many and endless 
controversies and conflicts. A more practical limit of national juris- 
diction upon the high seas was indispensably necessary, and this was 
found, as the undersigned thinks, in fixing the limit at three miles from 


£ Letters to the Times. 

13 This Journa, Vol. 6 (1912), p. 409. See also ibid., Vol. 7 (1918), p. 546. 

4 See Judge de Ryckere in Le Droit Maritime. 

2 k. G. D. I. P., 1898, pp. 264, 309. 16 See Raestad, op. cit., p. 60, note. 
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the coast. . . . While itis not insisted that all nations have [expressly?] 
accepted or acquiesced and bound themselves to abide by thisrule . 
` yet, three points are insisted on by the United States: 


(1) That this limit has been generally recognized by all nations; 

(2) That no other general rule has been accepted; 

(3) That if any state has succeeded in fixing for itself a larger limit, 
this has been done by the exercise of maritime power, and 
constitutes an exception to the general understanding which 
fixes the range of a cannon-shot (when it is made the test of 
jurisdiction) at three miles. So generally is this rule accepted 
that writers commonly use the expressions of “range of can- 
non-shot” and “three miles” as equivalents of each other. 
In other cases, they use the latter expression as a substitute 
for the former. 


Mr. Seward, in 1863, in a further letter to the Spanish Minister on the 
same subject of the Spanish claim to a six-mile limit, added: 

It cannot be admitted, nor indeed is Mr. Tessara understood to claim, 
that the mere assertion of a sovereign, by an act of legislature however 
solemn, can have the effect to establish and fix its external maritime 
jurisdiction. His right to a jurisdiction of three miles is derived, not 
from his own decree, but from the law of nations. ... He cannot, bya 
mere decree, extend the limit and fix it at six miles, because, if: he could, 
he could in the same manner, and upon motives of interest, ambition, or 
even upon caprice, fix it at ten or twenty, or fifty miles, without the con- 
sent or acquiescence of other Powers which have a common right with 
himself in the freedom of all the oceans. Such a pretension could never 
be successfully or rightfully maintained.” 


And Mr. Olney, United States Secretary of State, in a note to the Dutch 
Minister in 1896, while agreeing that an extension of jurisdiction to six miles 
might be advisable, distinctly said that such an extension could be “a modifi- 
cation of existing international law.” 

Lord Fitzmaurice, speaking for the British Government in the House of 
Lords in 1907, repeated, as did Lord Grey of Falloden in 1908, what had been 
laid down by Earl Granville in 1870, by Seward in 1862, by Fish in 1875, and 
by Bayard in 1887, that three miles was the limit, including bays within a 
six-mile line. The British-American and Anglo-French Fisheries Treaties 
adopt the three-mile limit; so do the Suez Canal Convention and the North 
Sea Fisheries Convention. So does the celebrated Territorial Waters 
Jurisdiction Act. Spain, insisting on a six-mile limit, was obliged to recog- 
nize a three-mile one. Russia, itself, has often enunciated a three-mile 
limit,!® and has on various occasions, from 1821 onward, been compelled to 
recede from more extended claims. The United States, in the Fur Seal 


1” Appendix to U. 8. Case, Fur Seal Arbitration, p. 250. 
18 See AFFIRMATIONS OF THE THREE-MILE RULE, paragraphs nos. 10, 11, and 18, below, 
pp. 520-521. 
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Arbitration, 1893, did not venture to argue that the zone of territorial 
waters had been extended by the increased range of cannon; they simply 
argued that they were entitled to protect “therein” seals beyond “the three- 
mile zone”; and the arbitrators decided against them. 

That eminently progressive and fair-minded jurist, Dr. T. M. C. Asser, 
found formally, in the cases of The James Hamilton Lewis and The C. H. 
White, that the seizure by a Russian cruiser of a United States “sealer” on 
suspicion was unjustified, when it took place at a distance variously esti- 
mated at from eleven to twenty miles from the Russian shore. The Russians 
(it was in 1902) skilfully urged against the United States their own contention 
in the Fur Seal Arbitration, that fur seals of American provenance might be 
forcibly protected far out at sea, and contended that they were not estopped 
from contradicting the findings of the Fur Seal arbitrators. But Mr. Asser 
held that neither were the United States estopped by their former contention; 
and he went on to declare that the seizure was in any event effected outside 
the territorial waters of Russia, as indeed was admitted (‘‘ce qui du reste est 
admis par les deux parties”); and to lay down emphatically a rule totally 
inconsistent with the existence of any right of police or supervision over the 
high seas in aid of territorial rights or profits: 

[Considérant] que le système de la partie défenderesse d’après lequel 
il serait permis aux navires de guerre d’un Etat de poursuivre, même en 
dehors de la mer territoriale, un navire dont l'équipage se serait rendu 
coupable d’un acte illicite dans les eaux territoriales ou sur la territoire 
de cet État, ne saurait être reconnu comme conforme au droit des gens, 
puisque la jurisdiction d’un état ne s’étend pas au dela des limites de la 


mer territoriale, 4 moins qu’il n’ait été dérogé 4 cette régle par une 
convention expresse. . .. 


And he awarded $28,588 damages against Russia.” 

Great Britain released Norwegian fishing ships seized outside her three- 
mile limiz, 1907, and insisted on Denmark accepting that limit in 1902. 
And “the three-mile limit” is referred to again and again in the Alaska 
Bourdary Arbitration, in 1903. Many more instances are adduced in the 
AFFIRMATIONS, below, p. 517, et seq., but those just enumerated are crucial and 
outstanding ones, either on account of the limit being made to prevail in an 
actual dispute, or on account of the important and historic character of the 
occasion. 

It is possible to find several cases in which municipal laws affect or appear 
to assume jurisdiction beyond the three-mile limit; and by the accumulation 
of such instances, such writers as Mr. Fulton produce an imposing effect, 
which may seem plausible to the uninstructed. But it collapses on the 
slightest examination. Much of this legislation was never intended to apply 
to foreigners or foreign vessels. Much was departmental legislation passed 


19 See Revue de Droit International, 1903, p. 83. 
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without giving a thought to the matter. And if any small residue exists 
which was deliberately intended to be enforced against foreign nations, the 
conclusive fact remains that it never was so enforced against an unwilling 
state. The decisive fact in all international questions is not what states have 
said, but what they have done; and they have never, in practice, successfully 
asserted against a recalcitrant state, a zone exceeding the three-mile limit. 
I proceed to examine the principal supposed instances to the contrary. 

1. The ancient British “Hovering Acts,” permitting a certain control for 
customs purposes over foreign ships within twelve miles, and their American 
congeners, have been declared by both the British Phillimore and the Amer- 
ican Dana, as well as the French Latour, impossible to sustain against 
foreign recalcitrants.2° Dana, moreover, contends that these statutes do not 
pretend to authorize active interference beyond the three-mile zone, but 
only to enable proceedings to be taken against infringers if and when ‘they 
come within the three-mile zone subsequently. And Sir C. Russell (after- 
ward Lord Chief Justice), speaking officially for Great Britain in the Fur 
Seal Case #4 says that he thinks the principle of these Acts has not yet become 
international law; it simply rests on mutual voluntary acquiescence. He 
shows that the British Quarantine Acts, though they may be infringed by 
foreign ships at sea, cannot be enforced until the ship comes to an English 
port. The Privy Council state that forcible interference with them at sea 
would be “unnecessary and illegal.” And the Lord Chief Justice supports 
the same explanation in R. v. Keyn.” Again, analyzing Church v. Hubbart, 
Russell shows that in these revenue cases “‘the whole jurisdiction or assertion 
of authority is not based on the absolute right of one nation to put that 
authority in force, but . . . it is the assertion of a qualified measure of 
protection, depending for its sufficient exercise upon assent” (p. 379). The 
British Argument in the Fur Seals Case (p. 54), observes, with regard to these 
Customs Acts, that the “absence of consent, or acquiescence” of other na- 
tions is fatal to a claim which, unlike them, has not obtained the consent or 
acquiescence of other nations. And the English Attorney-General in oral 
argument (p. 384) said that 


it would be exceedingly difficult to justify a seizure under a municipal 
statute outside the limits of territory. ... While I am not giving up 
any of the rights of the Power I represent, as far as I know (and I have 
had means of enquiring into the matter), there is no case, within a 
reasonable limit of time from the present, in which any seizure has been 
effected under the Hovering Acts by Great Britain which has been in 
any way challenged or brought into question—and no seizure at all in 
recent years that I am able to trace, outside the territorial limits. 


It is believed that these British and American customs statutes may for- 


20 See below, CONTRADICTIONS OF THE Tares-Mite RULE, paragraph no. 1, below, p. 532. 
2i British Oral Argument, 80. 22 See also pp. 298, 300, 383. 
23 At p. 322. See also p. 5&2. 2 Ut infra., 89. 
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merly have been occasionally put in force, but as Twiss, approved by T. J. 
Lawrence, “rightly and properly” says, “It is only under the comity %5 of 
nations in matters of trade and health, that a state can venture to enforce 
any portion of her civil law against vessels which have not as yet come within 
the limits of her maritime jurisdiction.” Clearly, when the Hovering Acts 
were passed, in the eighteenth century, twelve miles was far beyond the 
range of cannon, which was then the accepted limit. Such Acts, therefore, 
depend for their enforcement on the general unwillingness of other nations 
to interfere with a friendly state’s reasonable precautions. They imply no 
internatioral right to interfere with the ships of other states. The reported 
customs claims of Austria, Italy, Chile and France must rest on the same 
precarious basis. 

2. The Spanish and Portuguese claim to a six-mile limit was successfully 
challenged by France and Great Britain, and the Peninsular states withdrew 
their pretensions; Portugal, by formally adopting by legislation the three- 
mile limit, and Spain by tacitly permitting foreign vessels to fish within the 
six-mile boundary, without any solemn protest of force majeure oppressively 
exerted against her.” 

3. The Scandinavian claim to a four-mile limit has been dropped by Den- 
mark. It rests on the fact that the Scandinavian measure corresponding to 
the “leagu2” is a mil of four nautical miles. This unit was therefore the 
natural one for them to employ in municipal decrees. I do not find that 
Sweden and Norway have anywhere upheld that extended limit against 
recalcitrant Powers. There have been few occasions for them to do so.?” 
Fulton says that, unlike the Peninsular fisheries, the Scandinavian fisheries 
(even on the high seas) have been little resorted to by foreign fishermen, on 
account of the rough and rocky bottom and the great depth of the water, 
which make it unsuitable for trawlers. Sweden and Norway, however, 
declined to sign the North Sea Convention, and have not adhered to it, and it 
may quite fairly be argued that these countries have, by prescription, ac- 
quired the right to an extended (four-mile) limit, analogous to the rights 
claimed by long prescription in certain wide bays (such as those claimed by 
the United States in Delaware Bay). 

4. The Costa Rica Packet case, in which the three-mile limit was flatly 
denied by the sole arbitrator, amounts to no more than the personal opinion 
of the emirent Russian jurist (De Martens) who was the arbitrator. The 
opinion of no one, however eminent, can fix the limit of territorial waters at a 

z5 F, e., only by civility and consideration. Mr. Fish’s statement in his letter of Jan. 22, 
1875, to Sir E. Thornton entirely confirms this. See below, CONTRADICTIONS, paragraph no, 
2, below, p. 533. 

76 See Fulton, The Sovereignty of the Seas, p. 667. But cf. Boyé’s assertion that France 
failed to secure any express acknowledgment from Spain of her right to fish up to three miles, 
IV, No. 32, balow, p. 536. 


27 See the scanty and inconclusive material, as collected by Judge Boyé, 33rd Report of the 
International Law Association (Stockholm Conference, 1924), at pp. 306, 307, 310, ef seq. 
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new boundary of his own invention, which never was nor had been the 
boundary, and which did not even correspond with the range of guns. The 
opinions of Courcel and Drago, Phillimore, T. J. Lawrence, Pitt-Cobbett, 
Holland and Twiss, above cited, to the effect that the common assent of 
nations is necessary to displace the three-mile rule, is overwhelmingly against 
him. His Russian nationality no doubt predisposed him to favor a wide 
extension of the marginal zone. It must be added that it was not necessary 
to his decision, as he found that the facts alleged took place outside the 
ten-mile limit which he favored. 

5. The protection by Great Britain of the Pearl Fisheries of Ceylon,” eight 
to twenty miles from shore. This may be based on three grounds: 


(i) Ancient prescription: these fisheries have never been interfered 
with by any but the rulers of Ceylon, from time immemorial. 

` (ii) Comity: other nations have not seen fit to contest them, though 
they might lawfully do so at any time. 

(iii) Actual occupation of the bed of the sea. There seems no reason 
why the oyster-beds, being a fixed portion of the bed of the sea, 
should not be capable of occupation merely because they are 
covered by water. If the sea overflowed a valuable quarry on 
land, it would seem nonetheless to remain the property of the 
state; and so, coal mines are worked in Cumberland, in Great 
Britain, far out beyond the three-mile limit. 


Professor Angell, a high authority, adopts the second view: 


But it is to be presumed that this is done under sufferance of other 
Powers, because they have no interest in interfering with the pursuits of 
the pearl-divers. Should they claim the right to seek pearls in these 
waters, it is not easy to see how Great Britain could oppose any argu- 
ment except that of long acquiescence by them in her exclusive posses- 
sion of the pearl ground; and it is questionable whether that argument 
would have much weight.2 


Mr. Balch adopts the first view, and rests the claim on prescription.” 

The Lord Chief Justice in R. v. Keyn, observed *! that ‘where the sea, or 
the bed on which it rests, can be physically occupied permanently, it may be 
made subject to occupation in the same manner as unoccupied territory.” 
The British Argument in the Fur Seal Case (p. 52) says: ‘‘Such claim may 
legitimately be made to oyster-beds, pearl fisheries and coral reefs; and in the 


28 Coral fisheries in France and Italy have been asserted to be subject to similar regula- 
tion far out at sea, But Marquis Visconti-Venosta, in the Fur Seal Arbitration, took 
occasion to say that such Italian legislation was only binding on Italian subjects. (Fur Seal 
Arbitration Proceedings, Oral Argument of Messrs. Carter and Coudert, p. 300.) 

29 Professor J. B. Angell, in the Forum, November, 1889. 

30 Other high authorities take the third view. See this Journat, Vol. 6 (1912), p. 409. 

3 Law Rep. 2 Exch, Div. 63. 
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same way, mines . . . may be worked out under the sea below low water 
mark.,”’. : 

6. The St. Helena “Hovering” Act, 1816. This prohibited British vessels 
from approaching without license, and non-British vessels from remaining 
within twenty-four miles of St. Helena, after being warned to leave. But— 

(1) It was adopted with the consent of all the Powers concerned in the 
pacification of Europe; 

(2) And apparently with that of the United States, which were told that 
the conclusion of a commercial treaty with Great Britain would be 
subject to its acceptance; 

(8) And it only lasted five years, as Napoleon I died in that time. 

Probably it rested like the Hovering Acts? solely on comity and the 
willingness of the other nations to oblige. Sir Erskine Holland remarks: 
“Whether the statute would have been enforced in any case in which the 
United States had thought fit to protest against its application, it is not easy 
to say.” 33 

7. The Russian claims made in 1821 to one hundred miles of sea off the 
coast of Alaska were at once firmly denied by Britain and the United States, 
and were abandoned by Russia in the treaty of 1822, never having in fact 
been put in force. The Russian claims made in 1911 to a twelve-mile limit 
in the White Sea, were equally firmly met and equally abortive. 

8. The, French regulation in 1829 of trawling within three leagues of the 
shore, and a similar regulation of 1862, can only have been intended to apply 
to French subjects. In 1862, they would otherwise have been directly con- 
trary to the Franco-British treaty of 1839. Also they would be quite in- 
consistent with the subsequent French insistence on the admission of French 
boats to fish within two leagues of the coast of Spain. 

9, Other cases *4 are ex parte declarations of individual Powers which could 
not stand if challenged by others. 

The only declarations of responsible parties flatly denying the three-mile 
limit which are known to me are: 

(i) The Italian Admiralty circulars of 1862, 1866, stating that the limit 
was the range of cannon. (But this was then, as observed above, treated as 
equivalent to three miles.) 

(ii) The Marquis of Salisbury and the Earl of Halsbury’s speeches to the 
same effect in the House of Lords in 1895. These were probably ex parte 
statements, made to attack and embarrass the Liberal Government then in 
power. 

Gii) Phelps’ depreciatory remarks as an advocate in the Fur Seal Case. 

And, if the International Law Institute in 1894 adopted a draft code con- 
taining a declaration in favor of a six-mile limit, the drafts presented to the 


32 See no. 1, above, p. 510. 33 International Studies, p. 183 
A See below, CONTRADICTIONS, p. 532. 


514 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


International Law Association in 1924 all affirmed the old rule of three miles. 
The Institute’s decision was clearly a recommendation only, for nobody ever 
said that a six-mile limit had obtained the general assent of nations, or even 
represented the range of cannon. Dr. Schiicking’s first draft code prepared 
for the Geneva Commitiee in 1926 suggested a limit of six miles, and even 
added an indefinite extension for customs, health and defensive purposes. 
But, after cogent criticism from Dr. de Magalhaes and Mr. Wickersham, 
three miles were accepted by Dr. Schiicking in his amended draft, though 
the dangerous concession of “administrative rights” beyond, to an indefinite 
extent, was retained, with a nebulous international office as a safeguard, 
exclusive fishery rights being left in statu quo. The International Law 
Association, at its sessicn at Stockholm in 1924, seemed distinctly suspicious 
of the bureaucratic control proposed by the Geneva experts. Of the speakers 
at its conference, very few (Dr. Alvarez, Mr. Frederiksen, Mr. Witenberg) 
preferred six miles. Professor Pearce Higgins and Dr. Bisschop forcibly 
condemned the idea of an international office to partition the high seas. 

In the British Counter Case, and even better in the British Argument, 
presented in the Fur Seal Fishery arbitration Proceedings (VIII: 75, X: 38), 
there is an excellent analysis and critical explanation of the supposed cases in 
which municipal legislation was represented as exceeding the three-mile 
limit. 'These may be briefly summarized: 

(a) Falkland Islands Statute, 1881. Only covers “the limits of this 
Colony” and its dependencies, and therefore implicitly enacts 
the usual limit. 

(b) New Zealand, 1863. Only covers waters “in the Colony.” 

(c) Cape of Good Hope. Only applies to certain islands, not to waters. 

(d) Canada, 1886. Asserts no jurisdiction outside territorial waters. 

(e) Newfoundland. Ditto. No jurisdiction asserted beyond three- 
mile limit. s 

(f) Jan Meyen. Rests on international convention. 

(g) Russia. Does not affect foreigners. Prize Law of 1869 limits the 
jurisdictional waters of Russia to three miles. 

(h) Uruguay. Does not extend beyond ordinary territorial juris- 
diction. 

(i) Chile, 1892. Limited to territorial waters. 

(j) Argentina. Ditto. 

(k) Japan, 1885. Official memorandum (1891) states there are no 
means of checking foreign poachers “outside the line of territorial 
limit fixed by international law.” 

(Q) Russia, 1881. Applies only to territorial waters. 

Ireland, 1868. Never applied beyond territorial limits. 

(n) Scotland, 1869, etc. Never applied beyond territorial limits. 

(o0) Ceylon. Submerged deposits, regulated by long prescription of time. 
(p) Australia. Affects subjects only. 
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(q) France, 1862. Must have affected French subjects alone; other- 
wise would have infringed British convention of 1839. Alleged 
legislation as to coral fisheries not verified by evidence. General 
French rule (March 1, 1888) is three miles only, for exclusive 
fishing. 

(r) Italy, 1877. Applies only to territorial waters. No evidence that 
foreigners have been affected outside them. 

(s) Norway. Not shown to apply to foreigners. 

(t) Panama. Not shown to apply to foreigners. 

(u) Mexico. Only refer to the waters of the Republic. 


The rule, enunciated by Canning in 1824, and repeated by Drago in 1910, 
has therefore the support of practice as well as of inherent convenience; and 
the only alternative to itis to permit the limit to be fixed at the arbitrary will 
of nations, or their changing ideas of the range of artillery, with the result of 
abolishing the great principle established by Grotius, of the Freedom of the 
Seas. 

It has sometimes been said that it is impossible and confusing to draw a 
line which shall follow exactly at three miles’ distance all the sinuosities of a 
complicated coast. But there is no need to amuse oneself by drawing such 
aline. The only, and the very simple, question to answer is, in each case, 
“Was the locus within three miles of any point (island or mainland) of the 
territorial power’s coast?” On the other hand, if we close a gulf or bay by a 
six-mile, or ten-mile, imaginary line, it must always be a problematical 
question where the line is to be drawn. 

A word or two may now be said concerning the origin of the three-mile 
limit. 

II. Orzen 


The usual theory is that the rule arose as a more definite equivalent for a 
supposed earlier rule, once popular, which limited the range of territorial 
waters to the range of cannon-shot from the shore. It has been well observed 
that this assumed earlier rule has no support in common sense, and (except in 
the case of fortified harbors) no support in early practice. Coasts are de- 
fended as much by fleets as by forts; and no state places, an unbroken chain 
of cannon round its shores! Andit may be that those authors are right 
who represent the three-mile limit as independent altogether of Grotius’ 
suggestion, filled out by Bynkershoek, that the limit of jurisdiction is coin- 

3 The rule (if it arose in this way at all) probably arose in relation to neutral obligations in 
harbors. Captures could not be made within reach of the guns which were, or might be, 
mounted there. See the English case (1760), quoted by Fulton (Sovereignty of the Seas, p. 
577), where a French prize was released, as taken in a port belonging to the King of Spain 
“within reach of his cannon.” The treaty between Morocco and the United States, in 1785, 
limits the neutral protection to “la portée du canon des chateaux,” i. e., actual guns in position. 
And some treaties of the period expressly declare that it does not matter whether guns are 
actually in position or not. (France-Tunis, May 25, 1795.) 
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cident with the limit of force. If their view is adopted, ‘cannon-shot”’ 
becomes rather an equivalent for “three miles” than vice versa. It was a 
familiar measure, like a bow-shot, and was adopted as a handy way of ex- 
pressing for practical men the mathematical and abstract conception of a 
nautical league. Whatever the reason, Denmark (including Norway) intro- 
duced the league as the limit for fishery purposes in 1743, and for neutrality 
purposes in 1745.® This was followed by Sweden, at any rate for neutral- 
ity purposes. Galiani, in 1782, proposed to substitute the league univer- 
sally for the uncertain range of cannon; and the United States, acting 
upon this suggestion (in a declaration of neutrality of April 22, 1793, and 
more emphatically in the Act of Congress of June 5, 1794),*” expressly fixed 
the limit of their territorial waters at a league, or three miles. The British 
prize judge, Scott, in the case of the Twee Gebroeders (1800), held formerly 
that three miles was the limit of neutral territorial waters. And in 1812, 
this was followed by Judge Story in America in the case of The Ann. 

It is not improbable, therefore, that the marine league was recognized as a 
proper limit earlier than is generally thought. The Scandinavians have long 
claimed a mil of territorial waters, and it is only a minor variation, that this 
is four miles and not the more usual three (1/15 of a degree, instead of 
1/20).38 In a Scottish case of 1761, it having been proved that the vessel 
was captured within “a German mile,” of the Danish realm, she was ordered 
to be released to the King of Denmark (The Joanna Katherine, infra), and 
this was long before the date of Galiani’s treatise and the cases of The Twee 
Gebroeders and The Ann. 

We may perhaps conclude therefore, that “the league” (of three or four 
miles), and “the cannon-shot”’ were contemporaneous ideas (if, indeed, the 
former were not the earlier). The one was more certain and convenient, the 
other seemed to rest on a more plausible scientific basis (“Power is the 
measure of dominion”). Raestad observes, with regard to the ‘‘cannon- 
shot” theory, that it was originally a limitation, proposed and accepted as 
more tolerable than the old “hundred miles,” “visible horizon,” and the like. 
Now, he says, it is used as a means of attempting to extend the three-mile 
limit. ... “It is as mistaken, from the standpoint of the law as it stands, 
to rely on the actual range of artillery as it is to imagine that the three-mile’ 
limit rests today on the basis of the range of artillery” (p. 168). 

The whole world, and especially the sea-faring world, had become thor- 
oughly familiar by the end of the nineteenth century, with the notion that 

3 Raestad, Mer Territoriale, p. 181, 

37 Raestad, Mer Territoriale, p. 133. 

38 Judge Thorwald Boyé’s paper on “Territorial Waters, with Special Reference to Nor- 
wegian legislation,” which was presented to the Stockholm Conference of the International 
Law Association in 1924, contains a quantity of valuable and well-arranged material on this 
head. See Report of the 33rd Conference of the Association, p. 294. Boyé shows that in 


Danish Royal Rescripts of 1745 (neutrality) and 1747 (fisheries), the limit of one mil (four 
nautical miles) had been established; but this, of course, could not bind foreign Powers. 
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territorial waters extended seawards for three miles. The idea of a cannon- 
shot limit, whether in fact it was based on academic or on purely practical 
considerations, remained an ancillary conception. It is attempted to be 
revived in our day in order to supersede the well-accepted three-mile limit, 
in the interest of particular industries. It is contended, however, that, 
whatever its origin, this latter limit has become fixed in the general concep- 
tions of nations, entirely independently of any reference to the range of can- 
non, and that it has uniformly been so treated by statesmen in the practical 
intercourse of nations. 


ILI. AFFIRMATIONS OF THE THREE-MILE RULE 


1. Denmark, 1761. In a Scottish case of Benton v. Briork: The Joanna 
Katherina,® it is stated that the British owner of a ship captured ky the 
French off the coast of Norway endeavored to stop the sale by the captors, 
on the allegation that she was taken in Danish waters; but, “proof being had 
that she was taken a German mile from the shore, . .. the captor was 
allowed to dispose of her, agreeably to the edicts of the King of Denmark,” 
to whom Norway then belonged. This was a quarter of a century before 
Galiani advanced the rule, and nearly half-a-century before its enunciation 
by Story and Stowell. i 

2. Great Britain-United States, 1783. At the time of the negotiation of 
American independence, the British Government was extremely anxious to 
exclude the Americans from fishing within nine miles of the British-American 
coast, and within forty-five miles of Cape Breton Island. This the Ameri- 
cans refused to concede, and the negotiations nearly failed on that account. 
The treaty in its final form # appears to concede a right to the Americans to 
take fish “on the coasts . . . of all His Majesty’s dominions in America,” 
without any limit however narrow. “If we had not given way in the article 
of the fishery,” says Oswald (November 30, 1783), writing to Townshend in 
England, “we should have had no treaty at all.” The war of 1812, however, 
supervened, and Britain claimed that this special liberty of fishing had 
disappeared. 

8. United States, 1815. Monroe (July 21) writes to J. Q. Adams, on the 
occasion of an American fishing boat being warned by a British cruiser to 
remove sixty miles from the shore, speaking of “our right to the fisheries . 
on the main ocean, to the limit of a marine league only from the coast (for the 
pretension to remove us twenty leagues is too absurd to be discussed).”’ # 
The act was promptly disavowed by His Britannic Majesty’s Government, 
and orders given to prevent itstrecurrence. 


3 Folio Decisions, IV, 143; Faculty Collection, No. 49, p. 104. 

40 See the draft treaty, in J. Adams’ Journal, Nov. 25, 1782; printed in North Atlantie 
Fisheries Arbitration, II, 219. 

4 Ibid., p. 24. 2 Ibid., p. 263. a Ibid., p. 264. 
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4, Britain, 1815.. Lord Bathurst (September 14) told Mr. Adams that it 
was by no means the British intention to interrupt the American fishing 
“without the territorial jurisdiction, a-marine mile from the shore.” J. Q. 
Adams asserted the old concessions of 1783 as being rights in rem unaffected 
by war.“ ` 

5. Great Britain, 1815. When Great Britain intimated to the United 
States her opinion that the American fishery rights in Newfoundland, 
et cetera, had been abrogated by the war of 1812, she added that she would 
confine her interdiction of American fishing to the three-mile zone. And the 
Anglo-American treaty of 1818 contains a formal renunciation by the United 
States of the pretension to fish within the threé-mile limit; this clause was 
inserted by desire of the Americans, who desired it as implying that Great 
Britain had no power to interfere with fishing outside that zone. (By this 
time, the three-mile limit was regarded as a positive institution, perfectly 
independent of the range of cannon, which is a consideration which never 
occurs in these negotiations.) 

6. Britain-United States, 1818. In the course of consequent negotiations, 
the United States plenipotentiaries (Gallatin and Rush) speak of “the right 
of fishing in Hudson’s Bay beyond three miles from the shore, a right which 
could not exclusively belong to . . . any nation.” And they accepted a 
general exclusion of three miles from: British American coasts, a result em- 
bodied in the Treaty of 1818. 

See a good summary of the history by Rush (ibid, 549) in a letter to Marcy 
(July 18, 1853). N.B.: Reciprocity Treaties existed between 1856-1866, 
and between 1871 and 1885, under which British and American fishermen 
had reciprocal rights up to the water’s edge. 

7, France, 1808. The Tilsit captured American ships in the Baltie off 
Pillau (Prussia). The French prize court held these were good prize, because 
taken more than three miles from the shore.“ 

8. Canning, 1824. In the course of the Alaskan boundary negotiations, 
Canning distinctly stated that “The law of nations assigns the exclusive 
sovereignty of one league +o each power on its own coasts.” 47 The occasion 
of this statement was the issue by Russia, in 1821, of a ukase (September 
4/16) which claimed all the sea from Behring Strait to 51° N. for 100 miles 
from the continents, as Russian. This was the subject of warm protest by 
Britain and the United States. Immediately (in November, 1821), the 
British Government took the opinion of Lord Stowell and Sir C. Robinson, 
the King’s Advocate, who condemned the pretension, and urged remon- 
strance, which was made by the Foreign Minister, Lord Londonderry, on 


44 Ibid., pp. 265, 268, 269. 4 Oct. 20, 1818. Ibid., p. 306. 

46 De Cussy, Causes Célébres, II, p. 71. 

47 G. Canning to S. Canning, Dec. 8, 1824. (Ut infra, p. 208.) 

48 Opinions of Nov. 20, 1821, Dec. 26, 1821. Appendix to Case of the United States, 
Alaska Boundary Arbitration, p. 102. 
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January 18, 1822.48 The Duke of Wellington, at the Conference at Verona, 
saw M. de Lieven on the subject, and obtained from him an assurance that it 
was not the intention of the Russian Government to enforce the ukase, 
beyond cruising close to the shore to warn vessels that it was Russian terri- 
tory. Canning (27 September 1822) made a still stronger protest, and had 
little doubt but that the ukase would be publicly recalled, and he instructed 
the Duke to represent his views to the Russian Minister at Verona. An 
interchange of views resulted, pending which the Russian naval authorities 
were instructed * in such a sense as was“ de nature à faire suspendre pro- 
visionement Veffet de VOukase Imperiale du 4 septembre, 1821.” To 
avoid the shock to Russian amour-propre which would result from an im- 
perative demand for a recall of the ukase, the question was settled by a con- 
vention between Great Britain and Russia in which (under cover of a bound- 
ary convention) freedom of navigation was conventionally adopted.. In 
effect, therefore, the sea Powers had compelled Russia to acknowledge the 
three-mile limit, and this Canning considered the real and principal object of 
the convention. ‘The right,” he said, “of the subjects of His Majesty to 
navigate freely in the Pacific cannot be held as matter of indulgence from 
any power. Having been once publicly questioned, it must be publicly 
acknowledged.” 
Canning proceeds: 

This whole negotiation is . . . not a negotiation about [land frontier] 
limits. It is a demand of the repeal of an offensive and unjustifiable 
arrogation of exclusive jurisdiction over an ocean of unmeasured extent. 
. . . We are not prepared to defer any longer the settlement of that 
essential part of the question, and if Russia will neither sign the whole, 
nor that essential part of it, she must not take it amiss that we resort to 
some mode of recording in the face of the world our protest against the 


pretensions of the Ukase of 1821, and of effectually securing our own 
interests against the possibility of its future operation. 


Similar arrangements were made with the United States. (See ibid., p. 
73, where the United States Minister in Russia lays down as a necessary 
condition, ‘‘First, the revocation, either spontaneous or by Convention, of 
the maritime provisions of the ukase of September 4/16.’’) 

It is true that the resulting conventions with Russia do not specifically 
mention the three-mile limit, being directed simply to securing the freedom 


49 Londonderry to Lieven, ibid., p. 104. 

50 Memorandum by Wellington, Sept. 11, 1822, ibid., p. 108. 

št Page 121. Nesselrode to Lieven, June 26, 1823. These tortuous steps on the part of 
Russia strongly recall the verbal assurances given to Great Britain during the Japanese- 
Russian War with regard to the sinking of neutral ships, not abandoning the principle, but 
affecting to refrain from its exercise. See the writer’s Britain and Sea Law, pp. 46, 10, 16 
et passim. š 

52 See also Lieven to Canning in the same sense, Nov. 26, 1823 (ibid., p. 143); Canning to 
S. Canning, Dec. 8, 1829 (p. 208). 
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of navigation throughout the North Pacific Ocean. A draft convention, pre- 
pared by Canning, would have conceded a six-mile exclusive fishing zone to 
Russia, but as this was rejected, Canning considered that the normal three- 
mile zone could alone be made an exclusive fishery by Russia. See his letter, 
as above (December 8, 1829): “It will of course strike the Russian pleni- 
potentiaries that . . . the proposal for an exclusive fishery of 2 leagues 
from the coasts of our respective possessions falls to the ground.” But, he 
observes, the law of nations gives exclusive sovereignty for a zone of 1 league; 
and although Britain had been willing to sign a convention allowing Russia a 
2 league zone, she was now no longer willing to do so, as no specific zone of 
such extent had been conceded in the American-Russian Treaty just con- 
eluded. 

9. Russia, 1824. The United States brig Pearl, seized en route for Sitka 
in 1822, by a Russian sloop, was released with compensation. This is the 
only occasion on which the ukase of 1821 was attempted to be put in force.® 

10. United States, 1832, The United States envoy at Buenos Aires wrote 
to the Argentine Foreign Minister (July 10): “When [ocean fishery] is car- 
ried on within the marine league of the coast, which has been designated as 
the extent of national jurisdiction . . . he has a right to prohibit it.” 

11. Belgium, 1832. Statute of June 7 declaring the three-mile limit as the 
boundary of territorial waters. 

12. Great Britain, 1833. Committee of House of Commons found that 
the British Customs regarded one league from the foreign coast as belonging 
to the territory of a foreign country, and granted licenses to English boats to 
fish up to that limit. 

13. France and Great Britain, 1839. A treaty of this year regulating the 
oyster and other fisheries, adopts the three-mile rule. “Les sujets de Sa 
Majesté le roi des Français jouiront du droit exclusif de pêche dans le rayon de 
trois milles, à partir de la laisse de la basse mer, le long de tout Vetendue des 
côtes de France.” The Bay of Granville is excepted. 

14, Austria, 1835. Statute (May 6) reserving to subjects the coastal 
fisheries within one mile of the shore. (Quaere, whether “one Germar mile,” 
tî. e., one marine league, is not intended.) 

15. Great Britain, 1843. An old statute of 1661 prohibiting pilchard 
fishing off the coasts of Cornwall and Devonshire at certain times, within a 
league and a half of the shore, was not enforced after 1843 and was repealed 
in 1868.5 

16. Great Britain, 1845. When Americans were allowed access to the 
Bay of Fundy, it was stipulated they should not approach within three miles 
of the shore. 


53 Fur Seal Arbitration Proceedings, British Case, p. 45. 
54 See Fulton, Sovereignty of the Seas, p. 609. 

55 See Halleck, International Law, I, vi, Sec. 13. 

š Fulton, p. 624. 
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17. Russia, 1842, 1846, 1847. The Russian Government, being pressed 
by its local officials to extend the exclusion of foreign whalers from the 
Alaskan shores to a limit of forty miles, replied that such a course might lead 
to protests from other Powers, and expressed the opinion that “the limit of a 
common-shot, i. e., about three Italian miles, would alone give rise to no 
dispute.’”’57 

18. Austria, 1846, 1849. By decree (Aug. 23, 1846) and circular (April 
28, 1849), “range of guns” was defined as equivalent to three miles. The 
customs regulations have the same limit, but the manifest can be demanded 
within seven miles. 

19. Russia, 1853. The Russian Government, being further pressed to 
close the Sea of Okhotsk, instructed its cruisers to prevent foreign whalers 
from coming within three Italian miles of the shores of Russian America, 
north of 54°, 41’, Kamtchatka, Siberia, Kajak Archipelago, Aleutian Islands, 
Pribiloff and Commander Islands, and the others in Behring Sea, Sakhalin, 
etc. At the same time, although declaring the Sea of Okhotsk to be a Rus- 
sian lake, it stated that foreigners were to be permitted to take whales 
there.§8 

20. United States, 1853. Mr. Rush, former minister, explaining the 
course of the fishery negotiations with Great Britain, says, by the treaty of 
1818, “We retained the right of fishing, with the single exception that we did 
not come within a marine league of the shore. We had this right by the Law 
of Nations.” 

21. Great Britain, 1853. The three-mile rule was enforced against Bel- 
gium, except such citizens of Bruges as could show exemptions by charter, 
and was enunciated by the Privy Council (Board of Trade) as applying to all 
countries.*® It is of interest to note that in this year the Queen’s Advocate 
gave an opinion, in connection with the seizing of two French vessels, that 
the three miles should be measured from islands, even though small, as well 
as from the mainland. 

22. British Courts (mid-XIX Century): 

(i) The Leda, 1860 (Swabey’s Reports, 40), in which Dr. Lushington 
said the term “United Kingdom” included the waters to a distance of 
three miles from the shore. 

(ii) The General Iron Screw Company, 1851 (1 Johnson and Hem- 
ming’s Rep., 180), in which the Lord Chancellor (Hatherley) said it was 
beyond question that every country might, by the common law of na- 
tions, exercise jurisdiction over that portion of the high seas which lies 
within three miles from its shore. 

(iii) The Whitstable Fishery Case, 1862 (11 Common Bench Rep. 
[New Series], 387, and House of Lords Cases, 192) when the ex-Lord 
Chancellor (Chelmsford) said that “The three-mile limit depends upon 


57 Sze British Parliamentary Papers, United States, I (1893), p. 83 et seg. 
58 Toid., p. 87. 5 Fulton, p. 616. 
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a rule of international law, by which every independent state is con- 
sidered to have territorial property and jurisdiction in the sea which 
washes their coasts within an assumed distance of cannon-shot from the 
shore. [N.B.—By that time the actual maximum range of cannon was 
rapidly increasing.] 

(iv) The Annapolis, 1864 (1 Lushington’s Rep. 356), in which Dr. 
Lushington again used the definition, ‘‘Within British jurisdiction, 
namely, within British territory, and at sea within three miles of the 
coast.” 

(v) The King v. 49 Cases of Brandy (18367), (8 Haggard’s Admiralty 

Rep., 257). The Admiralty Judge (Sir J. Nicoll) said: “As between 
nation and nation, the territorial right may, by a sort of tacit under- 
standing, be extended to three miles.” 
. (vi) Gammell v. Commissioners of Woods and Forests (1861?), (3 
MecQueen’s House of Lords Reports, 419), when Lord Wensleydale 
referred to the distance of three miles as belonging, by the acknowledged 
law of nations, to the coast of the country, and being capable of being 
possessed through being within cannon-range. 

(vii) The Eclipse (1864), (15 Moore, Privy Council Reports, 267). 
“The (British) Statute cannot be considered to have any local applica- 
tion to the Solent, and to affect foreign as well as British vessels navigat- 
ing that channel.” 


23. Spain-United States, 1862. United States Government denied that 
Spain could exercise exclusive sovereignty beyond three-mile limit. 

24. United States, 1864. In a formal note of October 16, 1864,°° Seward 
stated as an unquestioned fact, that the jurisdiction of the littoral state 
extended for three miles: and criticized a British proposal to bring about by 
convention an extension to five miles, 

25. France, 1866. Statute (Nov. 7). Within three miles of low water 
mark, certain fishery regulations are applied; beyond it, only those which are 
consequent on international conventions. (“Cependant on peut interdire 
momentanément certains pêches sur le demande des pêcheurs or de leurs repré- 
sentanis.’’) ; 

26. France-Great Britain, 1867. Convention (unratified) repeating the 
main terms of the convention of 1839, including the three-mile limit. 

27. Great Britain, 1868. Statute 31 and 32 Vic. ch. 45, Sec. 67, protect- 
ing oyster-beds four or five miles off the coast of Ireland, and only applied to 
British boats. 

28. United States, 1867. Congress debates on acquisition of Alaska. 

8° Latour, p. 33. This note of 16 October is much misrepresented in many continental 
works. Bluntschli, Calvo, Bonfils, all represent it as embodying a proposal of Seward's. 
On the contrary, it is a criticism in the form of a questionnaire, formulated by Seward in 
scepticism of a British proposal. See the text in Moore, International Law Digest. 

at Fulton, p. 621. See Russell in Argument in Fur Seal Case. 
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Nowhere is it suggested that there was any “exclusive jurisdiction over 
waters or fisheries distant more than three miles from land.” @ 

29. Russia, 1868. Russian Foreign Office informed United States (July 
31) that foreign whalers were forbidden to fish in Russian gulfs and bays at a 
distance of less than three miles from the shore, where the right of fishing was 
exclusively reserved for Russian subjects. 

30. Russia, 1869, 1886. Prize Law Code, Art. 21 (1869), states that the 
jurisdictional waters, the extent of which had been originally fixed by the 
range of guns, are now three miles from the shore. The same limit was 
expressly prescribed for customs purposes in 1886 and 1887; see Sixth Supple- 
ment to Sec. 44 of Customs Orders VI and Ordinance of Home Office for 
Murman Coast Fisheries Supervision, May 4, 1887. 

31. Greece, 1869. Three-mile limit adopted, and foreigners forbidden to 
fish within that limit.® 

32. Chile. Territorial sea extends to three miles." 

33. Great Britain, 1870. On representations from London, Canadian 
instructions to cruisers were modified, and commanders were instructed not 
to interfere with American fishermen unless within three miles of the shore, 
or three miles from the line across a bay which is less than six miles wide at 
its mouth. Lord Granville wrote (June 6) to the Canadian authorities that 
“His Majasty’s Government hopes that the United States fishermen will not 
for the present be prevented from fishing except within three miles of land, 
and in bays which are less than six miles broad at the mouth.’’” 

34. United States, 1872. The Secretary to the Treasury (Boutwell), 
Washington, writes on April 19, 1872, to Mr. Phelps: “I do not see that the 
United States would have the jurisdiction or power to drive off parties ... 
unless they made such attempt within a marine league of the shore.’’58 

35. Great Britain-Spain, 1874. Britain denied the claim of Spain to have 
jurisdiction outside the three-mile limit. 

36. United States, 1875. Mr. Fish, Secretary of State, wrote to the 
British Minister: “We have always understood and asserted that, pur- 
suant to public law, no nation can rightfully claim jurisdiction at sea beyond 
a marine league from the coast.’ ® 

37. Chile, 1875. Supreme Court declared itself incompetent to entertain 
a case of injury committed from seven to nine miles “en dehors des eaux 
chiliennes.” 7° 

88. United States, 1875. Mr. Fish, Secretary of State, wrote to the 

62 Fur Seal Arbitration Proceedings, British Case, p. 77. 

6 Fur Seal Arbitration Proceedings, British Case, p. 88. 

& Cited by Fulton, p. 656. 85 Fulton, p. 661. 

8 Bus see CONTRADICTIONS, infra, para. no. 21, p. 534. (Fulton, p. 661. ) 
67 North Atlantic Fisheries Arbitration, II, p. 609. 

68 Fur Seal Arbitration, Appendix to British Case, p. 21. 


69 Cited, T. J. Lawrence, Handbook, Sec. 107. 
70 Clunet, 1875, Vol. 38. 
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envoy in Russia (Dec. 1): “There was reason to hope that the practice 
which formerly prevailed with powerful nations, of regarding seas and bays, 
normally of large extent near the coast, as closed to any foreign commerce or 
fishery not specially licensed by them, was, without exception, a pretension 
on their part, and that no nation would claim exemption from the general 
rule of public law which limits its maritime jurisdiction to a marine league 
from the coast . . .”7 

39. United States, 1877. United States Agent at Halifax Fisheries Com- 
mission said: “The jurisdiction of a state or country over its adjoining 
waters is limited to three miles from low water mark along its sea-coast, and 
the same rule applies equally to bays and gulfs whose width exceeds six miles 
from headland to headland.” 

40. Franconia Case, 1876. The exact point in this important case was 
that there was no jurisdiction in the English Central Criminal Court to try 
cases of crime committed by foreigners (Germans) on board foreign ships 
outside the limits of any country; and consequently not when within “ ter- 
ritorial waters,” which were not part of the realm and its counties by the 
common law. We cite it for the reason that six of the thirteen judges dis- 
tinctly held that the sea within three miles of the coast is part of the territory 
of England; and that the then Lord Chief Justice observed that, “possibly 
. . . It might not be too much to say that, independently of treaties, the 
three-mile belt of sea might at this day be taken as belonging for these pur- 
poses [fishery and neutrality] to the local state.” No other or wider zone 
was ever suggested, even by counsel; nor was it so much as suggested that 
the increase in the range of ordnance ought to make the zone progressively 
extend. The whole content was whether the three-mile zone, which could 
be internationally claimed by England, was subject to the English common 
law, and it was held (by 7 to 6) that it was not.” 

41. Great Britain, 1877. Thereupon, an Act”? was’ passed, making 
offenses by foreigners or. foreign ships justiciable in England, if committed 
within one marine league of the coast from low water. 

42. North Sea Convention, 1882. France, Belgium, Great Britain, Den- 
mark, Holland, Germany, agreed to the three-mile limit (Belgium and Great 
Britain doubting). ‘The fishermen of each country shall enjoy the ex- 
clusive right of fishing within the distance of three miles from low-water 
mark along the whole extent of the coasts of their respective countries, as 
well as of the dependent islands and banks.” 

43. Netherlands, 1884. Royal decree (March 20) as per North Sea Con- 
vention, applying the three-mile limit as the limit of territorial waters.74 

44. Austria, 1884. Commercial Office Order, December 5, fixed the 
boundary of exclusive fishing at three miles.” 


n Moore, International Law Digest, I, p. 717. 

2L. R. 2 Exch. Div., 63. 

73 Territorial Waters Jurisdiction Act, 91 and 92 Vict., Chapter 73. 
% Fulton, p. 658. 75 Fulton, p. 659. 
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45. Portugal-Spain, 1885. Treaty; three-mile limit for exclusive fishery.” 

46. Portugal-Spain, 1894. Treaty; three-mile limit in certain Portuguese 
waters for exclusive fishery. 

47. Spain. Six-mile limit not enforced against France, and unrecognized 
by Britain. 

48. Suez Canal Convention, 1888. Fixes a three-mile limit for the neu- 
trality of the Canal ports. 

49. France, 1888. Statute interdicting fishery within three miles of low- 
water mark. 

50. United States, 1887. Mr. Bayard, on March 16, wrote: “The right 
to redress would arise if it should appear that, while the seizure was within 
the three-mile zone, the alleged offence was committed exterior to that zone 
and on the high seas.’’77 

51. United States, 1886. Ina despatch of June 14, Mr. Bayard protested 
against Canadian interference with American fishermen in the exercise of 
“their unquestionable rights to pursue their business at any point not within 
three marine miles of the shore.”"8 On May 28 he wrote an elaborate des- 
patch to the Treasury 7° emphatically affirming the three-mile limit, and 
repudiating even the “headlands” theory. 

52. Great Britain, 1888. Telegram, Lord Lansdowne to Minister at 
Washington: “May we understand that our sealers will not be molested 
except within the marine league from shore?’’®? 

53. Canada, 1889. Letter irom Sir C. Tupper to British Colonial Secre- 
tary (Aug. 9): “The right of the American Government to make regula- 
tions, . . . in the waters within the three-mile limit, is not disputed,” 8 

54. Great Britain, 1889. Lord Salisbury requests the United States 
Government to prevent recurrence of search and seizure of British vessels, 
“outside the three-mile distance of any land” (Aug. 22) * and on the same 
day writes, “should the United States authorities resort to measures of force 
against British ships beyond the three-mile limit, against which His Maj- 
esty’s Government must necessarily protest as contrary to the principle of 
international law, .. .” 

55. Canada, 1888. Memorandum sent to Colonial Secretary in London, 
and drawn up by General Cameron, embodying the view that “all salt water 
within three miles of the shore, and in the case of fiords or sinuosities all the 
waters within the line where first on entering an inlet the distance across 


% Fulton, p. 666, 

77 Cited in Fur Seal Arbitration Proceedings, British Case. 

78 Fur Seal Arbitration, Appendix to British Case, III, p. 46. (Lansdowne to Stanhope, 
Nov. 27, 1886.) 

19 Printed in Moore’s International Law Digest, I, p. 718. 

80 See also letter, same to Lord Knutsford, April 9, 1888. Ibid., p. 222, p. 217. 

81 See also letter of Sept. 9, where Tupper speaks of “the three-mile or territorial limit.” 
Ibid., p. 368. 

32 Ibid., p. 388. 
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from shore to shore measures six miles across, should be considered within 
the absolute jurisdiction of Canada.” 83 

56. Great Britain, and United States of America, 1888. Fisheries con- 
vention (unratified, but long in force as a modus vivendi). Territorial waters 
to be delimited on a three-mile limit basis. 

57. Great Britain, 1889. The Marquis of Lothian, speaking for the gov- 
ernment in introducing a fishery bill,84 speaks of “the general international 
rule as to the three-mile limit.” 

58. France, 1888. Statute applying the three-mile limit for fisheries, as 
per North Sea Convention.® 

59. Belgium, 1891. Statute prohibiting foreign fishing within three miles 
of the coast.® 

60. Canada, 1890. Privy Council refer to “the ordinary three-mile 
limit.’’8? ` 

61. Great Britain, 1891. Lord Salisbury writes to Minister to United 
States of America: “It is not, . . . contended that the Russian Govern- 
ment, at the time of the issue of this Ukase, possessed any inherent right to 
enforce such a prohibition [approach within 100 miles], or acquired by the 
act of issuing it any claims over the open sea beyond the territorial limit of 
three miles, which they would not otherwise have possessed.” 

62. Great Britain, 1892. The United States Acting Secretary of State 
observes: “His Majestv’s Government claims a common right to pursue and 
take the seals in those waters outside a three-mile limit.” 

63. Behring Sea Case, 1893. Five of the seven arbitrators, viz., Baron de 
Courcel, Baron Hannen, Sir J. Thompson, Marquis Visconti Venosta, M. 
Gram (M. Morgan dissenting), held that: “The United States have not any 
right of protection or property in the fur-seals frequenting the islands of the 
United States in the Bering Sea, when such seals ere found outside the ordi- 
nary three-mile limit.” The United States did not even assert “cannon 
shot range,” or any other and wider limit (except to assert that Behring Sea 
was a closed sea by reason of its very special geographical position). They 
were forced to claim that, granting the three-mile limit as the true boundary 
of territorial waters, they had the right to protect their “property” (the 
fur seals) outside it, i. e., anywhere, or at any rate to an indefinite distance. 
Although Baron de Courcel and Mr. Gram expressly disclaimed any inten- 
tion of determining what exactly was the proper maritime zone, yet the 
three-mile limit was laid down by Great Britain and America in Article 5 of 
the submission to arbitration, and it was therefore binding on the arbitrators. 

8 See Alaska, Boundary Tribunal, American Counter Case, pp. 151, 154, 159, 160, 162. 

4 Fulton, p. 648. Hansard, Parliamentary Debates, Vol. 337, col. 975. 

% Fulton, p. 658. F ` 

6 Fulton, p. 658. 

8? Report on Seal Fishery, Nov. 19. Fur Seal Arbitration Proceedings, Appendix to 


British Case, HI, p. 667. 
88 See Fur Seal Arbitration Proceedings, I, p. 78. 
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64. Behring Sea Case, 1893. Many casual references were made to the 
three-mil2 limit as an accepted fact: 


(a) Even the United States Arbitrator, Mr. Morgan (Opinion, p. 54) 
admits the force of “the ordinary three-mile limit,” and (Oral Argument 
of Great Britain, p. 477) “ You cannot abrogate the three-mile limit,” 
to which Sir R. Webster agrees, 

(b) Lord Salisbury (Aug. 24, 1889) protests against United States 
seizures “outside the three-mile limit” (Appendix to United States 
Case, I, p. 195). Blaine, in reply (Jan. 22, 1890), puts forward no con- 
tention of a cannon shot limit, but only urges that pelagic sealing is 
against the common interests of mankind. 

(ec: Salisbury again (Aug. 2, 1890), writing to Blaine through Sir J. 
Pauncefote, says: “Her Majesty’s Government have always claimed 
the freedom of navigation and fishing in the waters of Behring Sea out- 
side the usual territorial limit of one marine league from the coast.” 

(d) In his reply, even Mr. J. Blaine admits, ‘‘the well-known princi- 
ple that a nation’s jurisdiction over the sea is limited to three marine 
miles from its shoreline”; and he adds, ‘‘The course of this Government 
has been uniformly in favor of upholding the recognized law of nations 
on the subject.” 

(e And the principle was “conceded unreservedly” by counsel for 
the United States in the case of the Anna Beck.*° 

(£) The British Argument (p. 16) speaks of “no justification for any 
attempt to extend the territorial jurisdiction . . . beyond the three 
miles recognized by international law.” (Signed by the Attorney 
General, the ex-Attorney-General and other high authorities.) They 
add: “In the absence of treaty, or of some claim based on acquiescence, 
the right of exclusive fishing on the high sea conceded to any country 
by international law is limited to the three miles of territorial waters.” 

(2: Sir C. Russell says: “They were seized far beyond the ordinary 
marginal belt of sea—the three-mile limit” (Oral Argument of Great 
Britezin, p. 57). And “Those territorial limits of the State ... as 
regards territory abutting on the open sea could, according to interna- 
tional law, only extend to the marginal belt now fixed by common con- 
sent of nations at three miles” (p. 78). And “The marginal belt of 
three miles” (p. 82). And “Within the three-mile limit, and there- 
fore properly within the jurisdiction, as internationally recognized, of 
the municipal courts” (p. 122). And “The now universally accepted 
three-mile limit” (p. 132). And “The extent of a cannon-shot from 
the shore; and this we know is now [1893] treated as three miles” (p. 
154). But he admits that, owing to the increased power of ordnance, 
the marginal belt ‘‘may to-day be indeterminate, but indeterminate 


89 Fur Seal Arbitration Proceedings, British Case, p. 98. 
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only within narrow limits” (p.175). And he says guardedly “the three- 
mile limit or whatever the marginal belt is” (pp. 192, 193). 


65. Italy, 1898. Limit of three miles applied to dredging in certain locali- 
ties.” 

66. Denmark-Great Britain, 1902. (68) Denmark was extremely de- 
sirous of having a seven-mile limit for Iceland. But on June 24, 1902, she 
accepted “the usual limit of three miles” in a treaty with Great Britain: 
“The subjects of His Mzjesty the King of Denmark shall enjoy the exclusive 
right of fishery within the distance of three miles from low-water mark along 
the whole extent of the coasts of the said islands, as well as of the dependent 
islets, rocks and banks.” ® 

67. United States of America, 1902. In the cases of the James Hamilton 
Lewis and the C. H. White, the United States abandoned the contention 
which they put forward in the Fur Seal Case, that the territorial state has an 
indefinite right of police at sea in order to protect its interests on land or in 
strictly territorial waters. Dr. Asser, as Arbitrator, agreed with them, and 
awarded damages against Russia for seizures effected outside the three-mile 
limit. 

68. Great Britain, 1902. The Cornwall Sea Fisheries Committee was 
informed by the Foreign Office and Admiralty that certain rocks, not visible 
at ordinary tides ‘at low water and not within three miles from the shore, 
could not be claimed as within British territorial waters.” 

69. Great Britain-Uruguay, 1905. A Canadian sealer, the Agnes Dono- 
hue, captured for sealing in the estuary of the La Plata by an Uruguayan 
vessel, was eventually released, on a British protest against the Uruguayan 
claim to exercise jurisdiction further than “the usual three-mile limit.” 93 

70. Norway, 1907. One or two British trawlers seized at Finmarken were 
released, the place of seizing being the Varanger Fiord, claimed as Norwegian 
from an arbitrary line drawn where it is thirty-two miles wide. 

71. Great Britain, 1908. Lord Grey of Falloden said the policy of Great 
Britain had hitherto been ‘‘to uphold the three-mile limit, but to protest 
against and to resist by every means in our power, the pretension of any 
foreign country to enforce its own jurisdiction on the sea beyond the three- 
mile limit.” % 

72. Great Britain, 1807. A Scots statute forbidding certain modes of 
fishing in the Moray Firth, was held by the government to apply to British 
subjects only, and the master of a Norwegian trawler who had been impris- 
oned by a Scots court for infringing its terms, was released by executive au- 

s Fulton, p. 660. s“ Fulton, p. 647. 

2 Fulton, p. 642. The same ruling was, somewhat curiously, given in the case of the 
Eddystone (an inhabited, if artificial, island), and the Bell Rock, off the coasts of Devonshire 
and Forfarshire, respectively. 


% The Times, March 24, 1908, p. 5. 4 Fulton, p. 680. 
% Fulton, p. 732. Hansard, Parliamentary Debates, Vol. 170, col. 1383. 


THE THREE-MILE LIMIT 529. 


thority. Lord Fitzmaurice, speaking for the Foreign Office in Parliament, 
laid down in the most definite and emphatic terms the international validity 
of the three-mile limit (Feb. 21,1907). He gave full weight to the advantages 
to be derived from an extension of territorial rights over a wider area of sea, 
and the benefits which such an extension would confer on the fishing industry. 
But he deliberately subordinates these considerations to the enormous 
interests of the principle of the freedom of the seas, which he says are to these 
fishery considerations “as round shot to a grain of sand.” 

“He could certainly say that, according to the views hitherto accepted by 
all the Departments . . . territorial waters were, first, the waters which 
extended from the coast-line of any part of the territory of a state, to 
three miles from the low water mark of such coast-line; secondly, the 
waters of bays, the entrance to which was not more than six miles in 
width, and of which the entire land boundary formed part of the territory 
of a state.” $ 

73. Alaska Boundary Arbitration, 1903. In this case, Mr. Dickinson in 
argument (Oral Argument, p. 777) refers to “the three-mile limit” without 
any comment or objection by any of the eminent arbitrators. In the same 
case Mr. Hannis Taylor, in argument (ibid., p. 510), in emphasizing the 
absolutely legal character of the former doctrine of mare clausum, compares 
it to the three-mile limit: “It (mare clausum) was as much a part of the law 
of the world, down to a very recent time, as the law of the three-mile limit, 
which is the residuum upon the shores of nations of the doctrine of mare 
clausum.” Also (ibid., p. 531), he supports the impeached doctrine of the 
thalweg by saying: “If we could dispose of the elementary principles of inter- 
national lew on that basis [viz., as the British counsel tried to do, by simply 
denying its validity] it would be very easy for me to attack the doctrine of the 
three-mile zone, by simply saying I did not like it.” It should be noted, 
however, that in the same argument, Mr. Taylor gave an emphatic approval 
to the idea that “for fiscal purposes” the three-mile zone could be extended. 
(See ibid., p. 510.) 

Mr. Aylesworth (Canadian Arbitrator) refers in the same case to ‘‘the 
three-mile limit” (p. 579). “From the outer coast line of a maritime state 

. isinvariably measured under international law, the limit of that zone of 
territorial water generally known as the marine league.” 97 

74, Holand, 1904, 1914. Three miles was established as the limit of 
neutral Netherlands waters, in the Neutrality Proclamation of 1904, and 
this was repeated in 1914. 

75. Spain, 1905. British and French trawlers worked up to three miles 
from the shore, in spite of Spanish regulations. The British Foreign Office 
informed the National Sea Fisheries Protective Association that His Maj- 
esty’s Government did not recognize the claims of the Spanish or Portuguese 


% Case of Mortensen v. Peters. 14 Scots Law Times, 227: 8 F. 93. 
7 Argument for United States, Alaska Arbitration, p. 15. 
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Governments to exercise jurisdiction over British vessels beyond the three- 
mile limit.?8 

Contra, Judge Boyé, who states that Spain in 1907 successfully maintained 
her six-mile limit against the French.”? Sed qu., in view of No. 76, infra, 
and the British attitude as just stated. 

76. Portugal, 1909. Law, “accepting the inevitable,” and prohibiting 
foreigners from fishing within three miles. 

77. Germany, 1909. Prize Regulations of September 30 adopts the three- 
mile limit for prohibiting prize. (See also note to Finland, February 24, 
1924, protesting against the extension of the customs limit beyond three 
miles, “the only recognized zone.” Schiicking.) 

78. Great Britain, 1907. The trawler Sando was arrested by a British 
cruiser when trawling in the Moray Firth outside the three-mile limit. She 
was at once released by telegram from the Fishery Board. 

79: Great Britain. Fulton admits that non-treaty Powers have been ad- 
mitted to fish on the coasts of.the British Isles up to the three-mile limit, 
exactly in the same way as treaty Powers, parties to the various fishery con- 
ventions. ‘‘On the west coast of Scotland, the limit of three miles is en- 
forced against foreign trawlers, apparently entirely irrespective of nation- 
ality” (p. 647). 

80. North Atlantic Fisheries Arbitration, 1910. In this case, the three- 
mile limit had been fixed by treaty, and it was not necessary or possible to 
question it as a limit. But it is bear referred to in the course of the 
proceedings as a general binding rule, e. g., in the Award itself (I, 95), Ques- 
tion V, (4) (b) (f)—“‘it is evident that ie hres mile rule is not applied to bays 
strictly or systematically either by the United States or by any other Power.” 

81. Great Britain-Japan-Russia-United States of pane 1911. Treaty 
establishing fishery limit at three miles. 

82. Brazil and Chile, 1914. Three-mile neutrality limit. See also infra, 
CONTRADICTIONS, para. No. 38, Chile, p. 537. 

83. Germany, 1915. Berlin prize court held that, “The law of nations 
fixes the limit of territorial waters at three miles.” A Swedish ship was 
taken in the Baltic between three and four miles from the Swedish shore. 
Sweden had established a four-mile zone of neutral waters. The court held 
the seizure valid: “The three-mile rule was formerly admitted without dis- 
pute alike in theory and in practice. . Latterly, other limits have been pro- 
posed, none of which have met with universal approbation. The conclusion 
must be that no new rule has superseded the old one, which is moreover re- 
tained as an auxiliary rule in all the new systems.” Several recent 
applications of the three-mile rule are cited. 


98 24th Annual Report, National Sea Fisheries Protective Association, 1905, p. 7; cited, 
Fulton p. 667. 

99 33rd Report, International Law Association, 1924, p. 294. 

100 The Elida, Clunet, 1916, p. 626. 
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84. France-Denmark, 1915. French prize court held on the contrary, 
that the territorial waters might be anything up to the range of cannon-shot, 
and apparently would have respected the asserted Danish limit of four miles.1™ 

85. United States, 1922. Supreme Court held that the prohibition legis- 
lation was operative in territorial waters “including the marginal seas to the 
three-mile limit. 02 

86. United States, 1924. Treaties with various Powers expressly affirm 
“the principle that three marine miles extending from the coastline outwards 
and measured from low-water mark constitute the proper limits of territorial 
waters.”! And the parties agree to “raise no objection” to searches and 
seizures by the United States on reasonable belief of intent to infringe the 
alcohol import laws, provided that they are effected within one hour’s actual 
steaming (etc.) time. (See article by Dickinson, University of Michigan, 
in this Journat, Vol. XVIII, p. 111.) It appears from Mr. Dickinson’s ar- 
ticle that the United States courts have been inclined, apart from these 
treaties, to rely on the old doctrine of Church v. Hubbart, 1804, 2 Cranch, 
187, 234, to justify interference with foreign vessels far outside the three-- 
mile limit, on the ground of “self-defense.” But this is precisely the ground 
which was rejected by the arbitrators in the Fur Seal Case. It would prac- 
tically abolish the freedom of the seas, and be the cause of endless conflicts 
between the cruisers of one country seeking to interfere with the merchant- 
men of another, and the cruisers of its own country seeking to protect it, not 
to speak of the possible interference of the cruisers of a neighboring territory. 
At all events, these decisions,!“ being those of an interested party’s tribunals, 
cannot be regarded as of much weight, and appear to be (though Professor 
Dickinson does not think so) superseded by the express statements of the 
treaties of 1924 (supra)! The sweeping doctrine of Church v. Hubbart is 
no doubt highly convenient to a shore state, but it is quite inconsistent with 
the modern desire for a safe sea. The Doggerbank Case of 1905 shows that 
the most imperative necessities of state cannot justify interference with for- 
eign vessels on the high seas, much less can the protection of fish or fisheries 
justify such a thing. 

87. International Law Association, 1924. (Art. 6) The “territorial ju- 
risdiction of each state shall extend over the waters along its coasts for 3 


1 The Heina, R. G. D. I. P., 1917, p. 10, Jurisprudence. Norwegian ship captured off 
St. Thomas in the West Indies. 

12 Grogan v. Walker, 259 U. 8. Reports, 80; Cunard S. S. Co. v. Mellon, 262, ibid., 100. 

193 See British treaty, May 22, 1924, cited in Supplement to this Journan, XVIII, 127, 
128; and cf. p. 301. 

10 The Grace & Ruby (1922), 283 Federal Reporter, 475, 478; The Henry L. Marshall 
(1922), 286 Federal Reporter, 260, 292, Fed. R. 486; United States v, Ford (1925), 3 F. 
(2nd) 643; U. S. v. Bengochea (1922), 279 Fed. 587. As Dickinson says, the invocation of 
the dubious principle of Church ». Hubbart was not necessary to any of these decisions, 

1% See The Frances Louise (1924), 1 F. (2nd) 1004 (Mass. District Court); but of. The 
Panama. (1925), 6 F. (2nd) 326 (S. Texas D. C.). 
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marine miles from low water mark at ordinary spring tide.” (Art. 7) “In 
the case of islands the zone of territorial waters shall be measured round each 
of the said islands...” (Art. 8) “‘With regard to bays and gulfs, terri- 
torial waters follow the sinuosities of the coast, unless an established usage 
` has sanctioned a wider limit.” 

88. Prof. Niemeyer’s Memorandum, for IV Committee of International 
Law Institute. (Hague Meeting, 1925.) Approves the restriction to three 
miles, as strengthening the position of the riparian state, and enabling it to 
be considered sovereign in its territorial waters, thus making for simplicity 
and unity of control. As toa wider administrative control, in the interests of 
fisheries, customs, hyziene and police, neither six nor twelve miles would be 
sufficient for this. Absolute sovereignty, within narrow limits, also solves 
various serious difficulties. Regarding the need of special powers beyond 
three miles, one method is to extend the territorial zone; the alternative is to 
make special regulations as to administrative powers beyond the zone. The 
former method being ruled out, Professor Niemeyer sees no possibility of 
making general regulations which would be acceptable alike to riparian states 
and to ship-owning states. He appears to think that any special rights 
beyond the three-mile limit must be conferred with regard to the needs of 
each particular case. The authority by which such regulations is to be 
established is left uncertain. It must be supposed that Professor Niemeyer 
means that “‘Vestablisement de règles concernant l’exercice de droits exception- 
nels au dela de la dite limite” must be by universal agreement in each case. 

89. Great Britain, 1927. The English Supreme Court held in the case of 
the Fagernaes, that a point where the Bristol Channel is twenty miles wide 
is not within the realm, and that leave cannot be given to serve notice of a 
writ in Italy in respect of a tort committed by Italians there. The Crown 
appeared and disclaimed any pretension to jurisciction in the locus. 


IV. CONTRADICTIONS or THE Toren-Mite Rus (Real or apparent) 


1. Great Britain, 1736, 1769, 1784, 1836, 1853, 1876. Acts of Parliament, 
known as the “Hovering Acts,” were passed, under which revenue laws 
might be enforced within twelve miles. These were, of course, before the in- 
troduction of the three-mile rule, and Phillimore calls their continued en- 
forcement entirely illegal. In fact they do not appear to have been actually 
enforced since the eighteenth or early nineteenth century. ‘Such a judg- 
ment,” says Phillimore, “could not have been sustained if the Foreign State 
whose subject’s property had been seized had thought proper to inter- 
fere.” Dana expresses similar views!” and Latour! says that “les 
navires étrangeres ne sont pas obligés de se sowmettre à une telle mesure qui est 
contraire au droit des gens, et peut leur causer un grand préjudice.” And see 
Russell’s official adoption of this view, supra, GENERAL Conciusions, No. 1, 


16 International Law, I, 276, §198. 
17 See his Wheaton, p. 258, n. S La Mer Territoriale, 33. 
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p. 510, and Twiss’s statement in the same place. Subsequent Customs Acts 
limit the power to one league, unless there are British subjects on board 
(three leagues), or the ship belongs in whole or part to British subjects (four 
leagues). 

2. United States of America, 1799. Foreign goods were prohibited from 
being transshipped within four leagues of the coast and this was declared by 
the Supreme Court to be founded on the law of nations. But this was be- 
fore the three-mile rule obtained its currency. Dana’s view is that the real 
meaning of the Act of Congress is not to authorize interference with foreign 
vessels outside the three-mile belt, but to authorize the assumption of juris- 
diction over persons for infringements committed within twelve miles of the 
shore, if and when they come within the three-mile limit. Mr. Fish, 
Secretary cf State, wrote to Sir E. Thornton, January 22, 1875, that these 
terms had never been so applied in practice as to give rise to complaint on the 
part of a fcreign government.™ 

3. Revolutionary France proclaimed in 1789 that the zone of its neutral 
territorial waters extended to six miles. 

4. United States, 1807. Anti-slave-trade Act authorized the seizure of 
certain ships within twelve miles. But this never seems to have been en- 
forced against foreigners. 

5. Spain. Always claimed six miles for all purposes. But never seems 
to have enforced the claim against foreigners, and was obliged to permit 
trawling by French and British boats up to three miles, in quite recent years. 

6. Italy. Said to claim for customs purposes ten kilometers (2 leagues). 
But no record of enforcement against foreigners. 

7. Austria and France. Said to claim for customs purposes four leagues. 
But no record of enforcement, 

8. Norway and Sweden, 1812. Decree establishing limit of territory for 
all purposes at one league from the outermost shore, the “league” being 
about four geographical miles.” 

9. Ceylon Pearl Banks. See above, GeneraL Conctusions, No. 5, 
p. 512. 

Frenck and Italian Coral Banks, See above, GENERAL CONCLUSIONS, 
No. 5, p. 512. 

10. Great Britain, 1816. Statute interdicting foreign ships from “‘hover- 
ing” withir eight leagues of St. Helena. ‘‘ Whether the statute would have 
been enforced in any case in which the United States had thought fit to pro- 
test against its application, it is not easy to say.” ° But probably Philli- 
more’s critisisms on the Hovering Acts apply to this case as well. See above, 
GENERAL Concuusions, No: 6, p. 513. 


109 Church v. Hubbart, 2 Cranch, 187. 

0 Fur Seal Arbitration, U. S. Case, Appendix, Vol. I, p. 250. 

1 De Cussy, Phases et causes célèbres, I, 92, 249. 

12 Fulton, p. 653. u3 Holland, International Studies, p. 183. 
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11. Holland, 1824. Decree voluntarily prohibiting Dutch fishermen from 
fishing within six miles of the Scottish coast, ostensibly for the preservation 
of the reputation of Dutch herrings, those taken near the coast being small 
and inferior.! 

12, France, 1829. Ordinance, January 15, prohibiting trawling within 
three leagues of the shore (April to September) and two leagues (September 
to April). Said to have been enforced ™ against foreigners, but no precise 
data given. 3 

13. Great Britain, 1885. Mr. Wickersham (observations on Dr. Schiick- 
ing’s Memorandum for the League of Nations) cites an Act of this year, re- 
quiring foreign vessels for Liverpool to take a pilot at Point Lynes; but this 
surely did not enable such foreign ships to be dealt with by British force on 
the high seas. It only subjected them to possible penalties if and when they 
arrived at Liverpool. 

14. Portugal-Great Britain, 1845. Treaty (Art. 3) made cannon-shot the 
limit. 

15. Juan da Fuca Straits, 1846. The boundary line between British and 
United States Possessions in the Straits of Juan da Fuca was fixed by their 
treaty of 1846 far out at sea. But probably the intention was not to give 
the two parties all the water on each side of the line, but to say that the 
islands and ordinary territorial waters on one side of the line should be 
British and those on the other side American. + 

16. France, 1862. The fishery seaward beyond three miles was ordered 
to be temporarily suspended in cases of necessity, by a decree of May 10. 
But this does not‘seem to have applied to foreigners, since no limit at all is 
appended to it.""7 

17. Italy, 1862, 1866. Circulars of the Admiralty to naval officers stated 
that the range of guns was the sole guide. 

18. Norway, 1869. Special line laid down off Romsdal extending exclu- 
sive fishery by reference to a straight line on the average a mile or two beyond 
the three-mile limit.1!8 

19. Sweden, 1871. Decree making territorial waters on the west coast 
extend for one Swedish mile (4 geog. miles)."9 1877. Decree making cus- 
toms jurisdiction subject to same limit.!2° 
“20. Spain, 1881. Royal order affirmed full jurisdiction for six miles. No 
instance of enforcement cited. 

21. Chile. The adjacent sea, to a distance of one marine league . 
is the territorial sea and under the national sovereignty: but police adminis- 
tration for the security of the state or the carrying out of fiscal regulations, 


u Fulton, p. 605. u Fulton, p. 603. 

116 See Fur Seal Case, British Oral Argument, 477. 

u? Fulton, p. 657. 

us Decree of Oct. 16. Fulton, p.671. An unnamed foreign government is said by Fulton 
to have been induced to waive its protests against this boundary, p. 678. 

us Fulton, p. 674. j 120 Fulton, p. 678. 
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extends to a distance of four marine leagues (Civ. Code, Sec. 585). Sea 
fishing is free, but in territorial waters the right of fishing is enjoyed only by 
Chileans and permanently resident foreigners (bid., Sec. 611). Chile’s 
twelve-mile claim for “police administration” was repudiated by Russell 
in the Fur Seal Case!” 

22. Portugal-Spain, 1878. Treaty. Reciprocal observance of local rules 
within twelve miles.“? 1893. Treaty. Exclusive national fishery for six 
miles. Reciprocal regulation for twelve miles. 

23. Mexico-Great Britain, 1888. Nine mile limit adopted by treaty, 
with reference solely to customs-house regulations. This of course is not a 
real contradiction, as it is a conventional stipulation. 

24, Behring Sea Case, 1893. (a) At the end of his speech (Oral Argu- 
ment, Great Britain, p. 383), Russell calls it “in a certain degree indetermi- 
nate even at the present moment . . . whether it can be said that the terri- 
torial waters are absolutely fixed at three miles.’ (b) Senator Morgan 
(p. 477) says, “ You cannot abrogate the three-mile limit,” and Sir R. Web- 
ster agrees. But Morgan (p. 478) also says: ‘‘This assumed doctrine of the 
three-mile limit said to be laid down and established by the law of nations 
is a doctrine which has been kicked about by all the nations of the world 
at their convenience.” Morgan (p. 481) also cites the Shimonoseki case of 
1862. Webster (p. 501) explains that in that case there was a treaty, alleged 
to be infringed. See also p. 523. (c) Mr. Gram, Swedish Arbitrator (p. 522) 
expressly disclaimed the three-mile limit in favor of the ancient Scandinavian 
four-mile limit. (d) Mr. Phelps (Argument in Fur Seal Case, 135), as coun- 
sel for the United States, urges that “for all purposes of self-defense—defense 
of revenue, of history, of industries and of everything that is worth defense, 
the effect of these statutes goes out . . . as far as is necessary.” But, he 
says, “ We have never insisted upon our having the right to preclude fishing 
generally at a distance from land” (p. 180). The exact limits of this novel 
doctrine ‘which was rejected by the arbitrators) do not appear. But it 
obviously goes far to abolish the freedom of the seas, if every nation can 
protect its interests by force against foreign vessels beyond the three-mile 
limit. See Asser’s awards in the C. H. White and the James Hamilton Lewis, 
supra. 

25. Russia, 1893. Projected the exclusion of unlicensed vessels from the 
seal fishery within ten miles of the coast. (See Oral Argument of Phelps in 
Fur Seal Case, p. 111.) Great Britain at once protested (p. 113); but finally - 
agreed to a modus vivendi, by which her ships found seal-hunting in that 
limit (or within thirty miles) of a certain island, should be handed over by the 
Russians to the British authorities (p. 185), although (p. 113) the Russians 
had characterized that as calculated to paralyze the activity of their cruisers. 


121 Sed viae supra, III, 32, p. 523, and infra, IV, 38, p. 537. 
122 Oral Argument Great Britain, p. 362. 
123 Fulton, p. 666. 12 And see supra, III, 64, (g), p. 527. 
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Two vessels (out of five} alréady seized were paid compensation by Russia 
(p. 116). : 

26. International Law Institute, 1894. Adopted a code containing a 
declaration in favor of a six-mile limit. Apparently this was a recommenda- 
tion rather than a statement of the existing law. For there is no doubt, that 
a six-mile limit has never obtained general assent; and the Institute does not 
put it forward as the exact equivalent of a cannon-shot. 

27. Great Britain, 1895. In a debate on trawling in the House of Lords, 
certain wide statements were made: (i) Lord Halsbury said the Territorial 
Waters Jurisdiction Act of 1877 carefully left the general extent of territorial 
waters an open question; (ii) Lord Salisbury said the same, and revived the 
obsolete notion of cannon-range—‘‘ The limit depended on the distance to 
which a cannon-shot could go,” (iii) but Lord Herschell, a far greater law- 
yer, said that the distance was originally fixed by gunshot, but how far this 
principle was to be extended, and whether it was to be extended indefinitely 
was a question for consideration, and a difficult one. 

28. Costa Rica Packet Case, 1897. The Russian arbitrator, De Martens, 
giving effect to his own well-known view, arbitrarily held that territorial 
waters extended for ten miles, and awarded damages against Holland in 
favor of Great Britain, in respect of the seizure of a British ship and the im- 
prisonment of the master, in the Dutch East Indies. But the finding was 
not necessary to the decision, as the acts alleged took place outside both the 
three-mile and ten-mile zones. 

29. Roumania-Russia, 1907. Treaty establishing a ten-mile fishery limit. 

30. Argentina, 1907. Ten miles claimed for fishery regulations by Agri- 
culture Office. Trawling prohibited for twelve miles. 

31. Italy, 1909. A decree of August 20 affects to enable the territorial 
sea to be closed in time of war to an arbitrary limit of ten miles. 

32. Spain-France, 1909. It is said that Spain declined to modify her 
legislation maintaining a prohibition of foreign fishing within a six-mile 
limit. But this is not inconsistent with the non-enforcement of such legis- 
lation.“7 See AFFIRMATIONS, para. No. 71, supra, p. 528. 

33. Russia, 1911. Ukase interdicted the use of the waters bordering on 
the Province of Archangel for twelve miles from shore. In spite of the great 
necessity which then existed for conciliating Russia, Lord Grey of Falloden 
emphatically and publicly protested, and it is understood that the Ukase 
was never acted upon, if not formally withdrawn. 

34. France, 1912. French neutral waters fixed at twelve miles from the 
shore and sand-banks. 


4% See also British Parliamentary Papers (1893), Russia, Nos. 1, 3. 

126 Fulton, p. 661. 

27 Boyé, 33rd Report of International Law Association. (1924 Conference), p. 295, 
citing La Chambre des Députés. Questions écrites adressés aux ministres du 1 juin au 12 juillet, 
1910, pp. 47, 49. 
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35. Italy, 1912. Statute (June 16) investing the authorities with power 
to forbid merchantmen, in the interests of national security, to remain within 
ten miles of the shore. “Range of gunshot” rule relied on by ministers in 
recommending the Act to Parliament. Turkeyisunderstood to have adopted 
a similar measure in 1911 and Russia in 1904. These of course are war 
measures; and their validity extremely doubtful. 

36. Norway, 1912. “Range of gunshot” relied on by a Norwegian com- 
mittee appointed to report on the fishery zone off Finmarken. 

37. Italy, 1913. By decree of February 4, a customs zone of twelve miles 
was established in Africa. 

38. Caile, 1914. Repeating that the Chilean Code Civil enacts that a 
right of Dolice, in respect of all that concerns the security of the country and 
the observation of the customs laws, extends within four marine leagues of 
low-water mark, the decree of November 5, nevertheless, exacts that the 
Chilean “‘jurisdictional or neutral” waters, in respect of the safeguarding of 
neutral rights and the fulfilment of neutral duties, extend only to three 
marine miles.“8 It would seem that the maintenance of neutral rights and 
duties ‘‘concerned the security of the country,” so that really the heart has 
been taken out of the extensive enactment contained in the Code Civil. 
The present entry, therefore, but for typographical reasons, might better 
have come under AFFIRMATIONS than CONTRADICTIONS. 

39. Uruguay, 1914. Decree of August 7. Adopted a five-mile limit/for 
neutrality purposes. 

40. Norway, 1922. Ten-mile customs zone adopted. Quaere, whether 
enforced. 

41, Schiicking and Geneva Memoranda, 1926. Six miles (afterwards 
three) proposed, with “administrative” extensions and supervisory inter- 
national authority. 


ue R. Q. D. I. P., 1916, Documents, 11. 


DENIAL OF JUSTICE IN INTERNATIONAL LAW 


By CLYDE EAGLETON 
New York University 


The responsibility of the state in international law is a subject of con- 
stantly increasing interest, whether to the practicing lawyer, who finds 
himself called upon to prepare an international claim, or to the theoretician, 
interested, perhaps, in the current codification of international law.! Of the 
many problems connected with state responsibility, one of the most inter- 
esting, and at the same time one of the most vital, is that of the proper deno- 
tation to be given to the phrase “denial of justice.” Most debates hinge 
upon definitions; and a consistent statement of the rules of responsibility 
would seem impossible until denial of justice is given clearer definition. It 
is believed that practice now affords us enough consideration of the meaning 
of the term to permit of analysis and of more precise definition. 

Before attempting this, it will be convenient to set the stage, to deseribe 
the setting, the encadrement, in which denial of justice operates. The re- 
sponsibility of the state is based, for the most part, at least in so far as the 
protection owed to aliens is concerned, upon its territorial jurisdiction. As 
a general principle, the state is responsible for every international illegality 
occurring within its territorial control. But the procedure through which 
this responsibility may be discharged, and the conditions under which an 
international claim may be presented, through diplomatie channels, vary 
according to circumstances. For the acts of its agents, the state is immedi- 
ately responsible; but for acts committed by individuals within its jurisdic- 
tion, injurious to aliens, it is usually said that the state is not responsible, 
such acts not being acts of the state, until the state has failed in its own 
duties. These duties are two: prevention and punishment, repression and 
redress, The state must use a certain degree of diligence in preventing 
injuries to aliens; and, when such injuries nevertheless occur, it must repair 
them according to its own legal processes. It must be observed, however, 
that its ability to discharge its international obligations in this fashion is 


1 State responsibility in international law is now being widely studied. It has been con- 
sidered at the last two meetirgs of the American Society of International Law; resolutions 
with regard to it were promulgated at the 1927 meeting of the European Institut de Droit 
International; it forms an important part of the movement for codification both in America, 
and under the League of Nations; it is one of the three subjects chosen, by resolution of the 
Assembly of the League of Nazions, for consideration at a conference to be held at the Hague 
in 1929; and an American committee of international lawyers, under the initiative of the 
Harvard Law Faculty, is taking up these three subjects for study, Professor Borchard of Yale 
University being the reporter upon Responsibility. 
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contingent upon the maintenance of an internal system of governmental 
machinery which measures up to a somewhat vague international standard. 

Whether the injurious act be that of a state agent, responsibility being 
thereby established at once; or whether it be the act of an individual, for 
which responsibility may later arise, in either case, the injured alien must 
first seek redress from local agencies, if such are provided by the state. 
Omitting for the present certain exceptions, the most important rule in the 
procedure of responsibility is that diplomatic interposition, an international 
claim, is not permissible until local remedies have been vainly exhausted. 
It is an eminently fair and serviceable rule, respecting territorial sovereignty 
and recognizing the impossibility of guaranteeing to the alien a perfect pro- 
tection against all harm, and at the same time allowing for proper protection 
of the rights of aliens, without the necessity of overburdening chancelleries 
with thousands of diplomatic claims. To put it in other words, the state is 
permitted, and obligated, to repair injuries done within its control, and in so 
doing it may discharge its international responsibility by its own internal 
action, usually judicial in character. On the other hand, if it fails to make 
reparation, according to its municipal laws, its responsibility is engaged (for 
acts of individuals) or reaffirmed (for acts of its agents), and diplomatic 
interposition becomes proper. 

Our question is: at what point in this process does denial of justice appear? 
As totherules abovestated, there would be little disagreement; but if different 
meanings are to be given to denial of justice, it is obvious that the rules must 
be restated to fit each definition. While in a sense the question is merely 
one of terminology, it is highly desirable, in order to avoid misunderstandings 
as to the rule, that the term should have a definite content. 

A few writers extend its meaning to cover all international illegalities. 
Chief among these is Dr. Hyde, who says: 


A denial of justice, in a broad sense, occurs whenever a State, through 
any department or agency, fails to observe, with respect to an alien, 
any duty imposed by international law or by treaty with his country. 
. . . Whether the act of a State constitutes a denial of justice depends 
solely upon the quality of lawfulness or unlawfulness which international 
law attaches to the act, and not upon the means of redress afforded the 
individual against whom it was directed.” 


Mr. Nielsen defines the term “briefly and roughly as an obvious outrage—a, 
wrong of such a character that reasonable men can not differ concerning it.” 3 


2 Hyde, International Law, I, pp. 491-492. 

3 In his argument before the American and British Claims Arbitration Tribunal, Case of 
the Cayuga Indians, Nielsen’s Report, p. 250. See also his concurring opinion in the Neer 
Case, General Claims Commission, U. S. and Mexico, Opinions, p. 77, in which he says: “I 
think it is useful and proper to apply the term denial of justice in a broader sense than that 
of a designation solely of a wrongful act on the part of the judicial branch of the government.” 
These views will be taken up, infra. 
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On the other hand, Latin American states often assert that there can be no 
responsibility except for denial of justice, an acceptable statement if denial 
of justice could be interpreted to include all international illegalities. This, 
however, is not what they mean. M. Guerrero, the Salvadorean rapporteur 
on the subject of state responsibility for the Committee of Experts for the 
Progressive Codification of International Law, says, in his Questionnaire 
No. 4: 

Denial of justice is therefore a refusal to grant foreigners free access to 
the courts instituted in a State for the discharge of its judicial functions, 
or the failure to grant free access, in a particular case, to a foreigner who 


seeks to defend his rights, although, in the circumstances, nationals of 
the State would be entitled to such access. 


He then concludes that responsibility arises only for denial of justice as thus 
defined. This position is asserted in constitutions, laws and treaties, as well 
as in diplomatic arguments. The necessity for agreement upon the defini- 
tion to be used is well illustrated in such attempts to limit responsibility 
contrary to established practice. 

The generally accepted view has been that there are two definitions of 
denial of justice, a broader and a narrower one. Thus Professor Borchard 
says, in the most exhaustive study which has been made of the protection 
due to aliens: 


The term, however, is used in two senses. In its broader acceptation’ 
it signifies any arbitrary or wrongful conduct on the part of any one of 
the three departments of government, executive, legislative, or judicial. 
The term includes every positive or negative act of an authority of the 
government, not redressed by the judiciary, which denies to the alien 
that protection and lawful treatment to which he is duly entitled. . . . 

In its narrower and more customary sense the term denotes some 
misconduct or inaction of the judicial branch of the government by 
which an alien is denied the benefits of due process of law. It involves, 
therefore, some violation of rights in the administration of justice, or a 
wrong perpetrated by the abuse of judicial process.’ 


The sources of international law, so the text-books tell us, are treaty and 
eustom; and the evidences of a customary rule of that law are to be found in 
tudicial decisions, legislative action, diplomatic positions, and in the opinions 
of publicists. Our task is, then, to ascertain whether these various evidences 
may be called upon to provide us with a definition of denial of justice. 


4 See the Alien Law of Honduras, 1895, Br. and For. St. Pap., 87, p. 707; the Venezuelan 
Law of 1903, ibid., 96, p. 648; Fabiani Case, Mocre, Arbitrations, pp. 4893-4896. An 
exhaustive study of such laws is made by Borchard, “ Die Beschränkung des diplomatischen 
Rechtsschutzes,” Zeitschrift für Völkerrecht, V, p. 510; and see his Diplomatic Protection, 
Part IV, Ch. VII. Refer to note 22, infra. 

5 Borchard, Diplomatic Protection, p. 330. It is to be observed that Prof. Borchard pre- 
fars the narrower definition. On the following page he says: “It may be well to note that no 
Cefinition of denial of justice as used in the broader sense is feasible.” The same may be said 
cf Prof. Wambaugh (quoted later), Proc. Am. Soc. Int. Law, IV (1910), p. 128. 
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From treaties, some, though not a great amount of aid is to be obtained. 
. While the wording of a compromis d'arbitrage may be of the greatest signifi- 
cance in the actual decision of a case, the term denial of justice is more often 
used than defined in such treaties. Article VII of the famous Jay Treaty 
allowed compensation in cases in which it had not been obtainable “in the 
ordinary 2ourse of judicial proceedings.” The words “denial of justice” are 
not found in the treaty; but Mr. Moore apparently considers it implicit, for 
he begins his chapter entitled “ Denial of Justice” with the above quotation, 
and continues with cases arising under this treaty.° In the negotiation of a 
claims convention with Mexico, in 1838, it was proposed that there should be 
“indemnification for denials of justice by the judicial authorities”; though 
the treaty, as finally made, did not include this phraseology.” Article 5 of 
the treaty between Italy and Brazil of February 12, 1896, reads: 


les agents diplomatiques ow consulaires devront s’abstenir d’intervenir, 
excerzté dans les cas où, les parties intéressés ayant épuisé les moyens 
légaux, il y aurait déni de justice, retard extraordinaire ow illégal, ou toute 
autre violation des principes du droit international généralement reconnu 
par lzs nations civilisées.® 


At the Second Pan American Conference, a convention was signed containing 
the following: 


Third: Whenever an alien shall have claims or complaints of a civil, 
criminal or administrative order against a State, or its citizens, he shall 
present his claims to a competent court of the country, and such claims 
shall not be made, through diplomatic channels, except in the cases 
where there shall have been, on the part of the court, a manifest denial - 
of justice, or. unusual delay, or evident violation of the principles of 
international law.® 


In all suca treaties, the evident reference is to judicial redress, and it is clear 
that denial of justice is conceived of only in terms of failure of local remedies. 

Proceeding to an examination of cases, difficulties are at once encountered. 
It may be that the judge who employed the phrase in his opinion has been 
careless, or has not intended to use it in a technical sense. The term may 
have been referred to in a dictum, though this objection would probably 
mean less to Continental than to Anglo-Saxon lawyers. It may be that the 


§ Moore, Arbitrations, p. 3073. The disposition of some of the cases under this chapter 
heading is challenged in the Chattin opinion, General Claims Commission, U. S. and Mexico, 
Opinions, p. 428. 

7 Moore, Arbitrations, p. 1216. 

8 Quoted from the Revue Générale de Droit International Public (hereinafter abbreviated as 
R. D.I. P., TV, p. 410. The editors comment that it was a great success for Brazil that a 
European government had accepted this principle. A similar treaty between Spain and 
Chile is qucted at ibid., p. 417; and see ibid., II, p. 339; III, pp. 601-604; IV, pp. 227, 417, 
794; Strupp, Urkunden, II, pp. 298, 305; and the references to Borchard, in note 4, supra. 

3 Convencion Relative to the Rights of Aliens, Second Pan American Conference, January 
29, 1902. For a more recent example, see the treaty between Great Britain and Uruguay, 
April 18, 1918, Nouveau Recueil Général, 3° série, 15, p. 63. 
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compromis under the terms of which the case has been tried has excluded the 
necessity of reference to the rule that local remedies must first be exhausted, 
or has in other directions modified the treatment which might have been 
expected under ordinary rules of international law. Rarely does one find a 
serious effort to analyze the meaning of the term; and only too often it has 
been used in a popular rather than in a definitive sense. Nevertheless, it is 
believed that a survey of the cases reveals so much agreement as to the gen- 
eral sense of the term that certain conclusions may safely be drawn from 
them.!¢ 

It is generally said thaz the state is not responsible for acts of individuals, 
but that the state has the duty (1) of using due diligence to prevent such acts 
of individuals and (2) of repairing in accordance with local law injuries 
resulting from such acts. That denial of justice is the failure of the state in 
the latter duty seems to be established by practice; or, to put it in other 
words, denial of justice is practically always discussed in connection with the 
rule that local remedies must first be exhausted. In one of the earliest of 
such cases, if not the earliest, contemporaneous with Vattel, and almost in 
his words, England argued with Prussia that there should be no reprisals 
“except in cases of violent injuries directed or supported by the State; and 
justice absolutely denied in re minimé dubid by all the tribunals, and after- 
wards by the Prince.” Umpire Thornton of the Mexican Commission of 
1868, said: 


In order to make the Mexican Government responsible there must be 
the clearest proof of a denial of justice. But there is no such proof in 
this case. On the contrary, the claimant did not avail himself of the 
judicial remedies which were within his reach." 


From the Venezuelan Arbitrations of 1903, we may quote one case: 
It does not appear that he availed himself of his rights, and it is not 


10 Some eighty cases have been examined, including those frem which excerpts have been 
given in the chapter entitled “Denial of Justice” in Moore’s Arbitrations. 

u From the fact that the state is obligated to use the means at its disposal for the preven- 
tion of injuries to aliens, it might be argued that the state is responsible immediately for an 
injury done by an individual to an alien, as it is for an injury done by a state agent to an alien. 
This would seem logically to follow from the fact that the responsibility of the state is based 
upon its exclusive jurisdiction. In either case, the rule of local redress would apply, so that 
the ultimate decision of the case would be the same. Such a theory would recognize the 
rights of individuals, now obscured in the mortmain of sovereignty; it would aid in measuring 
reparation (e. g., the Chattin Case, before the Claims Commission with Mexico), and it would 
simplify and systematize the whole principle. This theory, however, finds no support in 
current doctrine. 

12 Martens, Causes célébres, II, pp. 96, 139, quoted in Phillimore, Commentaries, II, p. 5, 
and in Wheaton, Elements of International Law, §391. 

18 Burn’s Case, Moore, Arbitrations, p. 3140. An excellent statement is found in the 
Baldwin Case, ibid., p. 3127. See generally the cases on pp. 3126-3160, ibid., especially 
Glenn’s Case, p. 3138; Ada, p. 3143; Danford, Knowlton Co., p. 3148; Cotesworth and 
Powell, p. 2083; Montano, p. 1637. 
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within the power of this umpire to grant damages to a claimant who, by 
a seasonable reliance upon his rights in a case in court, might have 
suitably protected himself. Certainly before he can appeal to an inter- 
national tribunal, the suit in court having long since terminated, he 
should be prepared to show some actual denial of justice with relation 
to the subject-matter of his appeal.1* 


Finally, a quotation is taken from one of the most recent cases, before the 
General Claims Commission, United States and Mexico, in July, 1927: 


The very name ‘‘denial of justice” (dénégation de justice, déni de 
justice) would seem inappropriate here, since the basis of claims in these 
cases does not lie in the fact that the courts refuse or deny redress for 
an injustice sustained by a foreigner because of an act of someone else, 
but lies in the fact that the courts themselves did injustice. In the 
American and British Claims Arbitration, Arbitrator Pound one day 
put it tersely in saying that there must be ‘‘an injustice antecedent to 
the denial, and then the denial after it.” (Nielsen’s Report, 258, 261). 


The positions taken by states further bears out the argument that denial 
of justice is connected with the failure of local remedies. Thus, the most 
recent ‘Instructions to Claimants” issued by the Department of State of the 
United States points out that 


If any legal remedies for obtaining satisfaction for, or settlement of, 
the losses sustained are afforded by a foreign Government before its 
judicial or administrative tribunals, boards, or officials, interested per- 
sons must ordinarily have recourse to and exhaust proceedings before 
such tribunals, boards, or officials as may be established or designated 
by the foreign Government and open to claimants for the adjustment of 
their claims and disputes. After such remedies have been exhausted 
with the result of a denial of justice attributable to an official, branch, or 
agency of a foreign Government, or have been found inapplicable or 
inadequate, the Department of State will examine the claim with a view 
to ascertaining whether, in all the circumstances of the case and con- 
sidering the international relations of the United States, the claim may 
properly be presented for settlement through diplomatic channels, by 
arbitration or otherwise." 


The opinion in the case of the Orinoco Steamship Co. remarked that “the 


u“ De Caro Case, Ralston, Venezuelan Arbitrations of 1903, p. 819. See also, in the same 
volume, Orinoco Steamship Co., p. 90; La Guaira Light and Power Co., p. 182; Ballistini Case, 
p. 503; Woodruff Case, p. 161. i 

15 Chattin Case, Opinions, pp. 426-427. Other cases before this commission are quoted 
below. In the David J. Adams Case, before the American and British Claims Arbitration 
Tribunal, it was held that “a denial of justice may not be invoked, unless the claimant has 
exhausted the legal remedies to obtain justice.” (Nielsen’s Report, p. 531.) See the cases of 
the Cayuga Indians, ibid., p. 329; Canadian Claim for the Refund of Duties, ibid., p. 368; 
Oberlander and Messenger Case, For. Rel., 1897, p. 382; and the Croft and Yuille, Short- 
ridge Co. Cases, with doctrinal notes accompanying them, in Lapradelle and Politis, 
Recueil, II, pp. 31, 103. 

18 Application for the Support of Claims against Foreign Governments, May 15, 1919, 
Revised October 1, 1924, Department of State, Washington, D. C. 
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following words of the English Government addressed to the concessionary 
may well be considered”: 

The company does not appear to have exhausted the legal remedies at 
their disposal before the ordinary tribunals of the country, and it would 
be contrary to the international practice for His Majesty’s Government 
formally to intervene in their behalf through the diplomatic channel 
unless and until they should be in a position to show that they had ex- 
hausted their ordinary legal remedies with a result that a prima facie 
case of failure or denial of justice remained.” 


A law of Costa Rica, promulgated Dec. 20, 1886, provided: ‘They [for- 
eigners] can appeal to diplomatic intervention only in case of a denial of 
justice, or of willful delay in its administration, after having in vain ex- 
hausted all the resources created by the laws, and in the manner determined 
by international law.” 18 The United States, while negotiating a treaty with 
Ecuador in 1890, admitted “the generally accepted principle that a denial of 
justice, which constitutes the true ground of formal diplomatic demands, 
does not exist until the remedies afforded by the laws of the country have 
been tried and found wanting.” 19 

Reénforcing the argument that denial of justice appears only when local 
remedies fail, a great amount of evidence may be adduced to show that the 
term refers to the failure of judicial remedies. Indeed, in most cases, the 
reference is to the judicial process. Thus, in the Pratt Case: “it appeared 
that the claimant did not avail himself of his opportunity either to prove his 
title in court or to take an appeal to a higher court. The umpire held that 
there had been no denial of justice.” 2° According to Secretary Hay: ‘Until 
the remedy of recourse to the civil tribunals has been exhausted by the 
plaintiff and justice is finally denied her, there appears to be no ground for 
the presentation of a diplomatic claim.” #! Many Latin American states 


Ralston, Venezuelan Arbizrations, p. 90. For the position of France, see Waller’s Case, 
Moore, Digest, VI, p. 670. 

18 Moore, Digest, VI, p. 269. 

19 Mr. Blaine to Mr. Caamano, May 19, 1890, ibid., p. 270. “But the Mexican Govern- 
ment strongly insisted upon tke principle that justice could not be said to be denied till the 
claimants had used the remedies which the laws of the country allowed.” Case of the Re- 
becca, Moore, Digest, VI, p. 668; and see generally, in the same volume, §§913 and 987. 

20 Moore, Arbitrations, p. 3141. Other like cases in the same work: Cinecue, p. 3127; 
Bronner, p. 3134; Stratton and Black, p. 3138; Green, p. 3139; Slocum, p. 3140; Clavel, p. 
8141; Blumhardt, p. 3146; Nolan, p. 3147; Driggs, p. 3160; Cotesworth and Powell, p. 2084; 
Fabiani, p. 4895; Medina, p. 2815. See also the cases of Woodruff, Ralston, Venezuelan Ar- 
bitrations, p. 160; La Guaira Light and Power Co., ibid., p. 182; De Caro, ibid., p. 819; Croft, 
doctrinal note, Lapradelle-Politis, Recueil, II, p. 31. 

21 Mr. Hay to Signor Carignani, Aug. 24, 1891, Moore, Digest, VI, p. 674. “It was from 
those laws then, through the proper tribunals, that reparation should have been sought for 
the injury inflicted upon your person and property, and it was only after a participation by 
those tribunals in the wrong committed by a palpable denial of justice, that the Government 
of the United States could have been properly called upon to interpose its influence.” Mr. 
McLane to Mr. Shain, May 28, 1834, ibid., p. 259. Similarly, Mr. Olney to Mr. Hamlin, 
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attempt to limit denial of justice in this senge by statute, as, for example, the 
law of Salvador, quoted by Moore: 


Article 40. Itis to be understood that there is a denial of justice only 
when the judicial authority refuses to make a formal declaration upon 
the principal subject or upon any incident of the suit in which he may 
have cognizance or which is submitted to his cognizance.” 


It would, however, be a mistake to say that denial of justice is exclusively 
judicial in character; or to say, on the other hand, that all injuries emanating 
from the judicial department are to be called denial of justice. In order to 
make proper differentiations here, a survey, necessarily brief in view of the 
scope of this article, of the various forms in which denial of justice may 
appear, will be of assistance. 

Naturally, denial of justice would appear most often in the courtroom. 
The most important duty of the state in this connection is to permit to 
aliens access-to the courts upon the same terms as are allowed to citizens. 
If the alien has been criminally attacked, the state must itself institute 
proceedings against the wrongdoer. Awards for failure to take proper meas- 
ures in this respect have recently been made by the General Claims Commis- 
sion, United States and Mexico, which considered even a failure to apprehend 
the accused as denial of justice. If he has been wronged at civil law, he 


July 16, 1896, ibid., p. 272; Mr. Everett to Mr. Marsh, Feb. 5, 1853, ibid., p. 262; Mr. Fish to 
Mr. Foster, Dec. 16, 1873, ibid., p. 265; Mr. Bayard to Mr. McLane, June 23,1886, ibid., p. 
266; case of the Bridgewater, ibid., p. 669; Mr. Marcy to Mr. Jackson, April 6, 1855, ibid., p. 
284; Lord Palmerston, in the case of Don Pacifico, June 25, 1850, ibid., p. 681; and others, 
in §§913 and 987. 

22 Moore, Digest, VI, p. 267. Similar efforts to limit denial of justice, or rather, to limit 
responsibility, are found in constitutions and treaties. Though M. Guerrero, in his 
report for the Committee for Progressive Codification approves such treaties, the Institut de 
Droit International condemned them. Annuaire, XVIII, p. 255. For citations concerning 
such limitations, see Goebel, in this Journat, VIII, pp. 832-840; Arias, in ibid., VII, p. 724; 
Moore, Digest, VI, §919. Such limitations have generally been held invalid. See Ralston, 
Law and Procedure of International Tribunals, §104, in addition to the above references. 

23 “I consider that the contentions of the United States that there was a denial of justice 
in this case growing out of the failure to take proper measures to punish the slayer of Massey 
have been established.” Massey Case, Gencral Claims Commission, U. S. and Mexico, 
Opinions, p. 238. Whether it be regarded as executive or judicial in character (see next 
paragraph of the text), the failure to apprehend criminals has been held to be denial of justice. 
Diaz Case, ibid., p. 143; Janes Case, ibid., p. 144; Roper Case, zdid., pp. 209-210. ‘‘Consider- 
ing that if the opinion of the agent of Venezuela that the perpetrators of the violence were 
wrongdoers and sharpers be accepted, it would follow that the obligation of prosecuting and 
punishing the criminals rested on the competent local authorities, without its being necessary 
that any request be made by the injured parties for that purpose.” Bovallins and Hedlund 
Cases, Ralston, Venezuelan Arbitrations, p. 952; Davy Case, ibid., p. 411; Poggioli Case, ibid., 
pp. 847,869; Glenn Case, Moore, Arbitrations, p. 3138; Mills Case, ibid., p. 8034; Piedras 
Niegras Claims, ibid., p. 3036. In the Kennedy Case, before the Mexican Commission, it 
was said that “this claim can be properly grounded only on a denial of justice resulting from 
a failure to have imposed on Kennedy’s aggressor a punishment commensurate with his 
offense.” Opinions, p. 296. 
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must have free access to the courts for relief. If the courts obstruct him in 
this effort, or if there is undue delay, or failure to give a decision, it may be 
regarded as denial of justice. If the judicial proceedings are corrupt or 
venal, justice has again been denied;** and the case must be conducted ac- 
cording to local laws and procedure, as for citizens. Certainly, discrimina- 
tion against him because of his nationality is not to be permitted. Said 
Secretary Fish: ‘‘Undue discrimination against a citizen of the United States 
in a foreign country by which he is subjected to peculiarly harsh imprison- 
ment and other injuries, forms a basis for a claim for damages against the 
government of such foreign state.”?? On the other hand, the alien must 
exhaust local remedies; he must appeal his case to the highest courts before 
he can be sure that the state can not, or will not, give him relief.*® 


4 “But when he was precluded from so doing [exhausting remedy in Mexican courts] by 
the adverse proceedings inszituted against him by the Mexican authorities, by which he 
was prevented from making out his case, we must hold that justice was not only 
denied him, but denied in violation of settled principles of international law.” Mr. Bayard 
to Mr. Jackson, Sept. 7, 1886, Moore, Digest, VI, p. 681. See Mr. Evarts to Mr. 
Fairchild, Jan. 17, 1881, ibid., p. 656; Mr. Marcy to Mr. Clay, May 24, 1855, ibid., p. 659. 

“Undue and needless delay in the trial of a citizen abroad is a ground for international 
intervention.” Mr. Frelinghuysen to Mr. Lowell, April 25, 1882, Moore, Digest, VI, p. 277; 
and similarly, Mr. Bayard to Mr. Jackson, July 26, 1886, ibid., p. 281; Mr. Blaine to Mr. 
Ryan, June 28, 1890, ibid. . 

On this point, see Hyde, International Law, I, §288; Borchard, Diplomatic Protection, §129; 
Decenciére-Ferrandiére, La responsabilité internationale des étais à raison des dommages subis 
par des étrangers, Paris (thèse), 1925, p. 108.. 

26 See Mr. Evarts to Mr. Foster, April 19, 1879, Moore, Digest, VI, p. 696; Mr. Seward to 
Mr. Webb, Dec. 7, 1867, Wharton, Digest, II, p. 615, and §230 in general; Garrison’s Case, 
Moore, Arbitrations, p. 3129; Orient Case, ibid., p. 3229. 

26 “In refusing the relief prayed for, the officers o? the judicial department were guilty of a 
gross denial of justice, failing, as they did, to follow the excellent laws prescribed by Vene- 
zuela.” Tagliaferro Case, Ralston, Venezuelan Arbitrations, p. 765; and see the Bullis Case, 
ibid., p. 170; Driggs Case, Moore, *Arbitrations, p. 3125; Van Bokkelen Case, ibid., p. 1846; 
Idler Case, ibid., pp. 3504-3508; Jonans Case, ibid., p. 3521; Mr. Conrad to Mr. Peyton, Oct. 
12, 1852, Moore, Digest, VI, p. 274-5. 

The due process required is that of the state in question, thorgh it must measure up to an 
international standard. Mr. Gresham to Mr. Hevner, June 10, 1893, Moore, Digest, VI, p. 
272; Mr. Marcy to Mr. Jackson, April 6, 1855, ibid., p. 275; Mr. Bayard to Mr. Jackson, 
July 16, 1886, ibid., p. 281. As to what the United States expects as due process, Mr. Fish 
to Mr. Cushing, Wharton, Digest, II, p. 620; Mr. Evarts to Aristarchi Bey, ibid., p. 625; and 
generally in §230, ibid. 

27 Mr. Fish to Mr. White, Jan. 7, 1874, Moore, Digest, VI, p. 698; and see generally ibid., 
§992; Hyde, International Law, I, p. 500; Borchard, Diplomatic Protection, p. 197; resolu- 
tions of the Institut de Droit International at its 1927 session, Art. 6. 

28 “In addition to all this it appears that you had a right of appeal in the regular course of 
judicial proceedings, and that this right still exists, unless it has been lost through your 
neglect.” Mr. Forsyth to Mr. Welsh, March 14, 1835, Moore, Digest, VI, p. 261; and see 
Mr. Clay to Mr. Tacon, Feb. 5, 1828, ibid., p. 652; Mr. Marcy to Chevalier Bertinatti, Dec. 
1, 1856, ibid., p. 748; Driggs Case, Moore, Arbitrations, p. 3160; De Caro Case, Ralston, 
Venezuelan Arbitrations, p. 819; Strupp, Das vélkerrechtliche Delikt (Stuttgart, 1920), p. 82. 
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It is clear from other cases, however, that denial of justice is not to be 
confined to the court room alone, but that it may inelude also such executive 
or legislative action as interferes with the process of obtaining judicial relief. 
The judicial department derives its authority from the constitution and laws 
of its state; and it would not be able to carry on its work without the assist- 
ance of executive officials. It has happened, not infrequently, that arbitrary 
action on the part of the executive department has made it impossible for the 
court to function properly. Excellent examples are afforded by the R. E. 
Brown and the El Triunfo cases, to be discussed below. The legislative body 
may not grant sufficient jurisdiction to the court, or may even by statute 
take a particular case out of the hands of the court, or otherwise prevent a 
proper decision.*° Failure to execute a decree must certainly be regarded as 
denial of justice;*! and it has been likewise held that permitting a prisoner to 
escape denies justice,’ and that an amnesty signifies approval of the delin- 
quent’s act, thereby assuming responsibility for it. 

On the one hand, then, denial of justice can not be defined as mere failure 
to permit access to.the courts, nor merely as failure to do justice within the 


29 The judicial authorities, when appealed to for an investigation of Ruden’s claim, re- 
fused to entertain it, on the ground that an executive order had forbidden the trial of suits 
against the treasury. And while justice was thus denied... .” Ruden Case, Moore, Ar- 
bitrations, p. 1655; and see the similar cases of R. T. Johnson, ibid., p. 1656; and the Neptune 
Case, ibid., p. 3077. “These facts prove the denial of justice, because the local authorities 
deprived Ballistini of the legal means of instituting before the competent tribunals the actions 
which the laws would authorize him in case he might improperly have been condemned to a 
criminal judgment.” Ballistini Case, Ralston, Venezuelan Arbitrations, p. 504. ‘ Mais le 
Sait que le gouverneur de la province est intervenu dans l'affaire et a, de sa propre autorité, em- 
pêché Romberg d'exercer un droit légitime, constituait un véritable déni de justice, puisque, contre 
Vordre du gouverneur, il n’y avait ni appel ni possibilité de résistance.” Affaire Oliver Romberg, 
Lapradelle-Politis, Recueil, II, p. 566. See also Ralston, in Law and Procedure of Interna- 
tion=1 Arbitration, p. 51, and as umpire in the Poggioli Case, Venezuelan Arbitrations, p. 869. 

30 See, for example, the R. E. Brown Claim, below. On legislative limitations, see note 22, 
supra. 

3. Punishment without execution of the penalty constitutes a basis for assuming a denial 
of justice.” Mallén Case, General Claims Commission, U. S. and Mexico, Opinions, p. 261; 
and see the following cases before the same commission: Venable, ibid., p. 368; Putnam, ibid., 
p. 227; also, the Montano Case, Moore, Arbitrations, p. 1537; Fabiani Case, ibid., p. 4878; 
Promemoria of the German Embessy at Washington, Dec. 11, 1901, Moore, Digest, VI, p. 
693, and §990 in general; Mr. Frelinghuysen to Mr. Morgan, May 19, 1884, ibid., p. 679. 

22 “There remains at least the fact that Uriarte escaped and that Mexico had the obligation 
to answer for Uriarte until the termination of his sentence, and she is now unable to explain 
his disappearance. In such circumstances it cannot be said that Mexico entirely fulfilled her 
international obligation to punish the murderer of Putnam, as Uriarte remained imprisoned 
only thirty months, more or less, and, therefore, Mexico is responsible for the denial of jus- 
tice resulting from such conduct.’ Putnam Case, General Claims Commission, U. S. and 
Mexico, Opinions, pp. 226-227, and similarly, the Massey Case, ibid., pp. 235 et seg. 

33 “í Since Mexico has issued an amnesty act and since the President has held that it covered 
the murder of West, Mexico has granted amnesty to West’s murderers, and has voluntarily 
deprived itself of the possibility of prosecuting and punishing them.” West Case, ibid., 
Opinions, p. 406. See also Borchard, Diplomatic Protection, p. 218. 
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sourt room. It does refer to the failure of redress, which is usually a judicial 
Process, and it includes judicial failures due to executive or legislative influ- 
ences. On the other hand, it can not be stretched to cover all positive illegal- 
Lies resulting in international claims. This position is taken by Mr. Nielsen 
ia his concurring opinion in the Neer Case: oo 


I think it useful and proper to apply the term denial of justice in a 
broader sense than that of a designation solely of a wrongful act on the 
part of the judicial branch of the government. I consider that a denial 
of justice may, broadly speaking, be properly regarded as the general 
ground of diplomatic intervention.*4 


-2 support of this statement, Mr. Nielsen quotes from the opinion in the so- 
zalled El Triunfo Case: 


It is not the denial of justice by the courts alone which may form the 
basis for reclamation against a nation, according to the rules of inter- 
national law. “There can be no doubt’—says Halleck—‘“that a 
State is responsible for the acts of its rulers, whether they belong to the 
legislative, executive, or judicial departments of the Government, so far 
as the acts are done in their official capacity.” 3 


Cne may agree, as has been seen, with the statement that denial of justice by 
tLe courts alone is not the only basis for reclamation. In the El Triunfo 
Case cited, the denial of justice consisted partly in the executive decree which 
prevented appeal to the courts. In the Poggioli Case, the umpire took the 
sme position, when he said that “justice may as well be denied by adminis- 
trative authority as by judicial” ; but the content of the Poggioli Case shows 
tzat the denial of justice lay in the failure to apprehend and punish. It is 
azmitted also that, as Halleck says, the state is responsible for the acts of all 
ize agents; but Halleck does not assert that all such acts are to be called 
c=nial of justice.27. The state may be responsible for many other acts than 
tEnial of justice. 

The difficulty in such cases as these is that substantive and procedural 


= General Claims Commission, U. S. and Mexico, Opinions, pp. 77-78. See note 3, supra. 

= Foreign Relations, 1902, p. 870, Scott, Cases, p. 123. 

= Ralston, Venezuelan Arbitrations, p. 869, and see his Law and Procedure, p. 87. For 
wizlar cases: Cheek, Moore, Arbitrations, p. 1899, Moore, Digest, VI, p. 656; Danford, 
Xzowlton Co., Moore, Arbitrations, p. 3149; Montano, bid., p. 1634; Johnson, ibid., p. 1656; 
en, ibid., p. 1655. 

£ Halleck, International Law (4th ed.), Ch. XIII, Sec. 6, pp. 4438-444. Halleck does not 
chi xself use the term, though he quotes Vattel’s description of it. Mr. Nielsen's citations are 
io -ases in which the failure of local remedies is always present. His contentions were re- 
"Pe æd by the American and British Claims Arbitration Tribunal, in the case of the Cayuga 
octans, Nielsen’s Report, p. 329 (for his citations and argument, see pp. 166-167, pp. 250 
= 3q.); and by the General Claims Commission, U. S. and Mexico, in the Chattin Case, 
Dions, p. 429. In the Janes Case, the same commission apparently accepted a broader 
xic., But the ground for the award was “such failure on the part of the Mexican authori- 
zeto take prompt and efficient action to apprehend the slayer as to warrant an award of 
-ad mnity.” Opinions, p. 112. 
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rules coalesce. The agents of the state are guilty of positive injurious acts; 
they are guilty also of arbitrary interference with the courts which makes 
local redress impossible against the original acts. In the El Triunfo Case, to 
which reference has just been made, a conspiracy caused the courts to declare 
the company bankrupt. The Salvador Commercial Company protested 
and mace vain efforts to secure relief, which was blocked by executive inter- 
ference; and the concession was granted to others. A similar example is 
found in the R. E. Brown Claim, before the American and British Claims 
Arbitration Tribunal, in which all parts of the government combined to 
prevent redress being given: 


All three branches of the government combined to ruin his enterprise. 
The Executive Department issued proclamations for which no warrant 
could be found in the Constitution and laws of the country. The 
Vclksraad enacted legislation which, on its face, does violence to funda- 
mertal principles of justice recognized in every enlightened com- 
munity. The judiciary, at first recalcitrant, was at length reduced to 
submission and brought into line with a determined policy of the 
Executive to reach the desired result regardless of Constitutional 
guarantees and inhibitions.*8 


There was thus a positive act of injury on the part of the executive; and there 
was a subsequent inability on the part of the judiciary to grant redress, or to 
repair tke situation. Responsibility was clear, in such cases, whether be- 
cause of the positive act by the agent of the state, or because of the subse- 
quent fa:lure of the courts to give redress; and it is not surprising, given the 
presence of both factors and the uncertainty as to the meaning of denial of 
justice, that tribunals should have failed to make clear distinctions. Sub- 
stantively, responsibility exists because of positive injurious acts by state 
agents; procedurally, an international claim is justified because of the denial 
of justice. The court does not always find it necessary to dissect the various 
elements which go to make up responsibility. 

Both the American and British Claims Arbitrations Tribunal and the 
Mexican Claims Commission have made it clear that they consider denial of 
justice ic be a failure in local redress. Before the former tribunal, this was 
well illustrated in a short colloquy during the argument in the Cayuga 
Indians Case: 


Mr. Pound. Don’t you think Mr. Robinson might say to you that 
there are two things to consider, first, whether or not there is a just 
claim, and secondly, whether or not, there being a just claim, want of 
any place where you can sue, where you can assert it, is a denial of 
justice? ‘ 

Mr. Nizusren. That is exactly the point I am discussing. ` 

Mr. Pound. First, there is an injustice antecedent to the denial, and 
then the denial after it.3? 


38 Nielsen’s Report, p. 198. 
39 Nielsen’s Report, p. 258. See note 37, supra. 
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The Presiding Commissioner of the Mexican Claims Commission, in his, 
opinion in the Chattin Case, says: “ When, therefore, the American Agency 
in its brief mentions with great emphasis the existence of a ‘denial of justice’ 
in the Chattin Case, it should be realized that the term is used in its improper 
sense which is sometimes confusing.” Both tribunals, apparently, find 
denial of justice, not in an original injury, but in the failure to repair that 
injury. 

Of the some eighty cases examined in the course of this article, not more 
than two or three permit of an interpretation of denial of justice clearly 
opposed to that above offered. A larger number are not clear; but the great 
majority of cases, as well as of governmental positions, overwhelmingly 
support the above contentions. In this connection, there should be observed 
the frequent differentiation made between denial of justice and other types of 
international illegality, a differentiation which would appear to support the 
belief, on the part of the cne who so states it, that denial of justice does not 
cover every type of international illegality. In the Tagliaferro Case, the 
umpire said: ‘‘The offenses complained of now are double in nature, consist-, 
ing of unjust imprisonment and denial of justice.’”41 The award in the 
Mallén Case held the United States liable (a) for illegal acts of the deputy 
constable (b) for denial of justice on the ground of non-execution of the 
penalty imposed (e) for lack of protection.” 

Indeed, in the few cases in which a purposeful effort has been made to 
ascertain the meaning of the term, the differentiation has been carried even 
further than we have done. Probably the most important case studies made 
of denial of justice are to be found in the Fabiani Case and in the Chattin 
Case. In the former, the commission was under the necessity of determining 
what was meant by the unexplained words ‘‘denial of justice” in the treaty 
under which they were operating. The conclusion reached was: 


denial of justice comprehends not only refusal of judicial authority to 
exercise its functions, and notably to pass upon petitions submitted to 
it, but also persistent delays on its part in pronouncing its decrees. . . . 
In reality, the contracting parties seem to have wished to attribute to 
the words “dénégation de justice” their most extended signification, 
and to include in them all the acts of judicial authorities implying a 
refusal, direct or disguised, to render justice.“ 


40 General Claims Commission, U. S. and Mexico, Opinions, p. 429. See note 37, supra. 

ü Tagliaferro Case, Ralston, Venezuelan Arbitrations, p. 765. The Poggioli opinion speaks 
of “complicity on the part of the officials and denial of justice,” ibid., p. 869. See also the 
-cases of Young, Smith & Co., Moore, Arbitrations, p. 3148, the British argument thereon on 
p. 3153, and the distinction made between this case and the Danford, Knowlton Co. Case, 
-p. 3151; the convention adopted by the Second Pan-American Conference, already quoted; 
-Project No. 16, Art. 3, of the American Institute of International Law, Spl. Supp. to this 
JOURNAL, Vol. XX, p. 329; the Zamora Case, Grant, Prize Cases, p. 14, which quotes the 
-wording of Phillimore, Commenzaries, II, p. 4; Borchard, Diplomatic Protection, pp. 842-843. 

42 Mallén Case, General Claims Commission, U. 8. and Mexico, Opinions, pp. 262, 264. 

43 Fabiani Case, Moore, Arbitrations, p. 4895, La Fontaine, Pasicrisie, p. 355. The case of 
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While it is clear that the reference here is to judicial failure to give redress, 
at least two points are left uncertain. It is quite possible that the commis- 
sion, in making this statement, did not intend to exclude administrative or 
-egislative action which might have resulted in the judicial refusal to render 
justice. Whether this be so or not, practice seems unquestionably to include 
auch action. Nor is it clear whether the commission intended to include 
‘under the head of denial of justice positive acts of injury by judicial author- 
ity, to an alien not seeking redress. This latter point requires elaboration. 
The difficulty of precise definition is complicated by the dual réle played by 
the rule of local redress, and by the dual function performed by the judiciary. 
-t will be recalled that the operation of local remedies may serve, if successful, 
to discharge a precedent responsibility; but that they may, if they fail, create 
gn original, or else affirm a final, responsibility. It is this latter phase, it is 
believed, which affords examples of denial of justice. The judicial authori- 
ties of the state have, then, a double possibility of doing injury: they may, by 
& positive act injurious to an alien, produce an original responsibility; and 
they may, by failure to give redress in accordance with the rule that local 
remedies must first be exhausted, again bring responsibility upon their state, 
cr, perhaps, fail to clear their state of responsibility. To which of these 
various situations should the term denial of justice be applied? 4 
Toward the solution of this difficult problem, the opinion in the Chattin 
Case has made an important contribution. The Presiding Commissioner, 
Mr. C. Van Vollenhoven, observed that the case before him differed from the 
Kennedy and nineteen similar cases, in which an alien, having been wrong- 
fully damaged by a private individual or by an executive official, the judicial 
authorities had failed to take proper steps against the persons who committed 
tae damage. Direct responsibility, he averred, is recognized for acts of 
executive authorities, such as collisions caused by public vessels, unwar- 
ranted arrest, etc.; but when mistreatment of foreigners by the courts, by 
jadicial rather than by executive authorities, is alleged, a confusion arises as 
to the use of the term denial of justice. For such acts, where the damage is 
caused by the judiciary itself, it would seem preferable not to use the expres- 
sion in this manner: 
The very name “denial of justice” (dénégation de justice, déni de 
justice) would seem inappropriate here, since the basis of claims in these 


cases does not lie in the fact that the courts refuse or deny redress for an 
injustice sustained by a foreigner because of an act of someone else, but 


Cotesworth and Powell, of equal importance, will be discussed in connection with the Chattin 
Case. In his dissenting opinion in the latter case, the Mexican Commissioner speaks of the 
“Cotesworth and Powell Case, which is celebrated in this matter, and which summarizes 
what is established in international lay on the question of denial of justice, and on mal- 
acministration of justice.” 

#4 As examples of such confusion, he quotes the Yuille, Shortridge & Co. Case, Lapradelle- 
Pclitis, Recueil, II, p. 103; and the Burn, Pratt, and Ada Cases, Moore, Arbitrations, pp. 
3140, 3141, 3143. 
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lies in the fact that the courts themselves did injustice. Arbitrator 
Pound one day put it tersely in saying that there must be “an injustice 
antecedent to the denial, and then the denial after it’’ (Nielsen’s Report, 
258, 261). ` 


After considering a number of cases in which the term was improperly used, 
he finds that the Cotesworth and Powell Case made “a clear and logical dis- 
tinction between the two categories mentioned in paragraphs 7 and 8, above; 
‘denials of justice’ on the one hand (when tribunals refuse redress), and ‘acts 
of notorious injustice’ committed by the judiciary on the other hand (Moore, 
at 2057, 2083).” 45 


The problem here is the debated question of whether responsibility should 
be admitted for “manifest injustice.” In his dissenting opinion in the Chat- 
tin Case, the Mexican Commissioner makes a strong plea for the independ- 
ence of the judiciary, and for the right of a sovereign state to repair injuries 
to aliens through her own agencies. It has indeed been often asserted that 
the judiciary occupies so independent a position within the state that the 
state cannot be held to account for the acts of its judicial authorities, except 
possibly for denial of justice as above defined.** On the other hand, awards 
have been granted in such cases; and the Institut de Droit International, at its 
1927 meeting at Lausanne, resolved that “ LD’ Htat est également responsable si 
la procédure ou le jugement constituent un manquement manifest à la justice, 
notamment s'ils ont été inspirés par la malveillance à Végard des étrangers comme 
tels ow comme ressortissants C'un Etat déterminé.” While, as governmental 
systems steadily improve, such cases should become more and more rare, it is 
difficult, as a matter of abstract justice, to avoid the conclusion that where 
injustice is plainly evident, though the forms of law be observed, responsi- 
bility should be admitted.47 Otherwise the protection afforded by interna- 
tional law to aliens ‘could be rendered farcical. Excellent illustrations of 
this possibility are to be found in the mob cases which have so often marred 


15 General Claims Commission, U. S. and Mexico, Opinions, pp. 425-429. As “typical 
instances of direct damage caused by the judiciary— ‘denial of justice’ improperly so-called,” 
the Presiding Commissioner cites the Rozas and Driggs cases (Moore, Arbitrations, pp. 
3124-3126); the Faulkner, Roberts, Turner, and Strother cases before his own commission. 
He adds that in the following cases the improper term denial of justice was not employed by 
the tribunal itself: Rozas ane Driggs (just cited); Selkirk, Moore, Arbitrations, p. 3130; Reed 
and Fry Case, ibid., p. 3182; Jennings, ibid., p. 3135; Pradel, ibid., p. 3141; Smith, ibid., p. 
3146; Baldwin, ibid., p. 3235; Jonan, ibid., p. 3251; Trumbull, bid., p. 3255; Croft, Lapra- 
delle-Politis, Recueil, II, p. 22; Costa Rica Packet Case, La Fontaine, Pasicrisie, p. 509, 
Moore, Arbitrations, p. 4948. 

46 See, e. g., the Yuille, Shortridge & Co. Case, Lapradelle-Politis, Recueil, II, p. 103; the 
Croft Case, ibid., p. 24. 

47 Consult, on this point, Fauchille, Tratte, I, p. 534; Anzilotti, in R. D. I. P., XIT, pp. 21, 
296; Strupp, Völkerrechtliche Delikt, p. 74; Schoen, Haftung der Staaten, p.85; Moore, Digest, 
VI, §991; de Visscher, Responsabilité, pp. 99-100; Davy Case, Ralston, Venezuelan Arbitra- 
tions, p. 410; Parrish Case, General Claims Cemmission, U. S. and Mexico, Opinions, p. 
477; and the Chattin Case, before the same commission, cited above. 
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the reputation of judicial proceedings in the United States. The finding of 
the coroner in the Rock Springs, Wyoming case, that the Chinese had come 
to their deaths through causes unknown, was denounced in a Presidential 
message as a “horrible travesty upon justice,” and was characterized by the 
Chinese Minister as a burlesque. With a similar leck of deviation from the 
prescribed forms of law, the usual action of a jury in mob cases, as for ex- 
ample the New Orleans Riot of 1891, in discharging as not guilty mob mem- 
bers who were clearly guilty, constitutes so obvious an injustice that foreign 
nations can not be expected ta accept the specious plea that no denial of 
justice existed because no failure in due process was evident.*8 

Earlier writers, while perhaps recognizing responsibility for manifest in- 
justice, did not ordinarily distinguish between it and denial of justice. Thus 
Wheaton emphatically declares that “an unjust sentence must certainly be 
considered a denial of justice, unless the mere privilege of being heard befere 
condemnation is all that is included in the idea of justice.” The opinion 
in the Chattin Case makes the necessary distinction. If denial of justice 
is to be regarded as a failure to make redress, then the unjust decision 
in a case in which redress is not sought need not be regarded as denial of 
justice. 

The above suggests a query as to the difference in status of the alien plain- 
tiff and the alien defendant. Is denial of justice restricted to those cases in 
which the alien appears as plaintiff? Apparently this must be answered 
affirmatively. If he appears as defendant, the original injury of which he 
may complain at international law is the positive act of the judicial authority; 
and—except for appeal, which must be admitted—the element of local re- 
dress does not enter the case at all. The injury which the alien suffers may 
as well originate with a judicial as with other authority of the state. If 
manifest injustice occurs in such judicial proceedings, it is not to be regarded 
as denial of justice. On the other hand, manifest injustice may equally occur 
in proceedings in which the alien is the plaintiff, seeking redress against an 
antecedent injury. It would appear, then, that denial of justice can occur 
only where the alien is the plaintiff, while manifest _njustice may appear in 
either case. But manifest injustice is to be regarded as denial of justice only 
where it constitutes part of the failure to give local recress to the alien seeking 
relief. 

A further distinction must be made between the comestic court applying 
domestic law, and the same court applying internetional law. Whenever 
the decision of the court stands in conflict with international law, the state 
becomes at once responsible, whether such decision was purposed or uninten- 
tional. If, however, the court is applying domestiz law, no international 
illegality appears until denial of justice or manifest injustice is shown. For 

48 Moore, Digest, VI, §§1025, 1026. 


49 Wheaton, International Law, §391. See the quotations from Grotius, Vattel, and 
Bynkershoek, given in Moore, Digest, VI, p. 694; de Visscher, Responsabilité, p. 99. 
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mere error in the administration of domestic law there is no responsibility, 
nor can it be called denial of justice.®° 

Aside from the distinctions just made, the doctrinal development of the 
idea of denial of justice by writers bears out in overwhelming fashion its 
definition as a failure in local remedies, usually judicial ones. Grotius did 
not employ the term, but he asserted that, while aliens have behind them the 
coercive power of reprisals which is lacking to citizens, it is not lawful to use 
that power if they can cbtain their rights by the ordinary course of local 
justice. His theories were developed by Vattel; and Vattel’s statement, 
except for the theory of complicity, which may now be said to have been 
abandoned, is still for the most part valid. According to him, it is the duty 
of the state to repress injurious acts by individuals, though such individual 
acts can not be imputed to the state. ‘‘ However, as it is impossible for the 
best regulated state, or for the most vigilant and absolute sovereign, to model 
at his pleasure all the actions of his subjects, it would be unjust to impute to 
the nation or the sovereign every fault committed by the citizens.” The 
foreign state, therefore, “ought not to interfere in the causes of his subjects 
in foreign countries, and grant them his protection excepting in cases where 
justice is refused, or palpable and evident injustice done, or rules and forms 
openly violated, or finally, odious distinctions made, to the prejudice of his 
subjects or of foreigners in general.” 

In a later section he explains more clearly: 


Now justice is refused in several ways: First, by a denial of justice, 
properly so called, or by a refusal to hear your complaints or those of 
your subjects, or tc admit them to establish their rights before the 
ordinary tribunals. Secondly, by studied delays, for which no good 
reasons can be given—delays equivalent to a refusal, or still more 
ruinous. Thirdly, by an evidently unjust and partial decision. But it 
is necessary that this injustice should be manifest and palpable.” 


Many writers content themselves with quotation from Vattel. Almost 


5° On this point see Borchard, Diplomatic Protection, pp. 195, 332-4, 340; Hyde, Interna- 
tional Law, I, §286; de Visscher, Responsabilité, p. 98; Schoen, Haftung, p. 83; Strupp, 
Vilkerrechtliche Deliki, p. 74; Mr. Davis to Mr. Chase, Jan. 10, 1870, Moore, Digest, VI, 
p. 750, 

51 Grotius, De Jure Belli et Pacis, II, c. 2, 5,1. See Wheaton, International Law, §391; 
and Hatschek, Völkerrecht, p. 398, quoting Bartolus. 

52 Vattel, Law of Nations, 6th American ed. by Chitty, Philadelphia, 1844, II, VI, §73; 
I, VII, §84; II, XVIII, §350. 

83 As, for example, Halleck, International Law, I, pp. 448-4; or Westlake, International 
Law, I, p. 327, Chapters, p. 104; or Piédeliévre, Précis, I, p. 319. Halleck does not himself 
use the term at all, nor do Hall, Rivier, Heffter, Wilson, and Woolsey. Others use it only in- 
cidentally, as Oppenheim, International Law, I, §161; Liszt, Völkerrecht, 12th ed., §35, III, 
1, b; Antokoletz, Tratado de Derecho Internacional Publico, II, p. 228. Pradier-Fodéré is not 
clear, though apparently in agreement. He asserts that protection should be granted against 
violations of international law, “contre les procédés arbitraires ou les dénis de justice de la parte 
des autorités locales,” and against manifest injustice or discrimination, Traité, I, §202. 
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none have attempted an explicit definition of denial of justice; but in most 
cases in which they have employed the term, it was obviously in connection 
with the rule of local redress. One of the clearest of such statements is that 
of Phillimore: 


The State, to which the foreigner belongs, may interfere for his pro- 
tection when he has received positive maltreatment, or when he has 
been denied ordinary justice in the foreign country. The State of the 
foreigner may insist upon reparation immediately in the former case. 
In the latter {denial of justice] the interference is of a more delicate 
character. The State must be satisfied that its citizen has exhausted the 
means of legal redress afforded by the tribunals of the country in which 
he has been injured. If these tribunals are unable or unwilling to 
entertain and adjudicate upon his grievance, the ground for interference 
is fairly laid." i 


- The chief authorities upon state responsibility (Professor Borchard has 
already been quoted) accept the definition to this extent. Anzilotti says: 
“Tout le monde admet que le déni de justice, c'est-à-dire, d'une manière générale, 
le fait, par un Etat, de ne poini accorder à un étranger les moyens et les voies de 
recours nécessaires à la defense du droit, est un acte contraire aux devoirs inter- 
nationaux de l Etat.” 5 


Schoen speaks of 


Justizverweigerung und Rechisbeugung, wobei sie dann zur Justizver- 
weigerung allerdings nicht bloss die gänzliche Verweigerung des rechtlichen 
Gehörs, sondern auch Nichtzulassung der Beweise, Prozessverschleppung, 
und Versagung der Exekution rechnen.® 


A very clear statement is given by de Visscher: 


Le déni de justice, dans le sense propre du terme, implique le refus par 
U Etaé d'accorder aux étrangers la protection de leurs droits par le recours aux 
tribunaus ... la responsabilité de VEtat peut, dans des cas d’ailleurs 
assez rares, se trouver engagée à loccasion de sentences prononcées par les 
tribunaux; mais ce n’est plus là le déni de justice; il y a justice rendue et 
non justice déniée.57 


Many writers of general texts in international law are in agreement with the 
general statement of denial of justice above given; ®* and a recent and impor- 


54 Phillimore, Commentaries, II, pp. 4 and 5. 

55 D. Anzilotti, “Le responsabilité internationale des états à raison des dommages soufferts par 
des étrangers,” R. D. I. P., XIII, p. 21; and see pages following. 

56 Schoen, Die Valkerrechtliche Haftung der Staaten aus unerlaubten Handlungen, Zeitschrift 
fir Völkerrecht, Band X, Ergainzungsheft 2, 1917, pp. 838-84. See Strupp, Vélkerrechiliche 
Delikt, p. 76, who discusses it in connection with the courts. 

57 De Visscher, “La responsabilité des Etats,” Biblioteca Visseriana, II, pp. 99-100. 

58 Fauchille, Traité, I, p. 533, says: “le déni de justice est le fait, par un Etat, de ne point 
accorder & un étranger les moyens et tes voies de recours nécessaires à la defénse de son droit.” 
According to Despagnet, Cours, Sec. 466, “soit en opposant un déni de fustice formel ou dé- 
tourné aux reclamations justifiées de V état ou des particuliers trangers contre ses propre na- 
tionauz.” Bevilaqua attempts todefine the term: “Dá-se denegacão de justiça: a) Quando o 
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tant statement to the same effect has been made by the Institut de Droit 
International: 


D’ Etat est responsable du chef de déni de justice: 1. Lorsque les tribunaux 
nécessaires pour assurer la protection des étrangers n existent ou ne fonc- 
tionnent pas. 2. Lorsque les tribunaux ne sont pas accessibles aus 
étrangers. 3. Lorsque les tribunaux n'offrent pas les garanties indis- 
pensables pour assurer une bonne justice.” 


Of those who admit a broader and a narrower definition, the preference is 
usually for the narrower one. Professor Wambaugh, for example, says: 


in the narrower sense, the phrase is restricted to the instances where the 
wrong has been. done through misconduct or inaction whose nature is 
judicial. This restricted meaning seems to be preferable to the wider 
one which has just now been explained; for denial of justice, at least 
when the expression is used by a lawyer, naturally connotes the instru- 

* mentalities whereby normally justice is secured, that is to say, courts 
and judicial procedure.®° i 


On the other hand, the number of those who would expand the definition 
to cover all international illegalities is very small. The chief proponents of 
this position have been discussed above.*! Nevertheless, the statement is 
quite frequently encountered that only where local remedies have proven 
unavailing (which, according to our definition, would mean when denial of 
justice appears) is diplomatic interposition permissible. Such a statement 
has never, of course, been strictly accurate. It represents a goal, an ideal, 


juiz, sem fundamento legal, repelle a petigdo daquelle que recorre å justiça do paiz, 
para defender ou restaurar o seu direito; b) Quando, postergando as formulas processuaes, impede 
a prova do direito ou a sua defeza; c) Quando a sentença é, evidentemente, contraria aos principios 
universales do direito.” Dirzito Publico Internacional, I, §38; see also pp. 198, 219. Among 
other writers may be mentioned Diena, Principi di diritto internazionale, I, p. 419; Bluntschli, 
Das moderne Völkerrecht der civilisirten Staaten, No. 380; Gareis, Institutionen, p. 215; Hats- 
chek, Völkerrecht, p. 398. 


59 At its 1927 meeting at Lausanne. See discussions at the 1927 meeting of the American 
Society of International Law, Proceedings, 1927 (consult index); Questionnaire No. 4 of the 
League of Nations Committee for the Progressive Codification of International Law, Spl. 
Supp. to this Journatr, Vol. XX, p. 193; Project No. 16, of the American Institute of Inter- 
national Law, ibid., p. 329; Moore, Digest, VI, p. 266; replies of governments to the Commit- 
tee of Experts for the Progressive Codification of International Law, Report to Council, 
Geneva, 1927 (C. 196. M. 70. 1927. V.), especially, p. 151 (Denmark); 167 (Greece); 178 
(Norway); 195 (Portugal); 250 (Switzerland). 

69 In Proc. Am, Soc. Int. Law, IV (1910), p. 128. He admits that the wider definition is . 
not incorrect, and offers as examples of it, executive failure to perform contracts “ provided 
there is no redress in the courts,” or seizing person or property ‘with the same proviso,” or 
neglecting to use due diligence to prevent mobs, ete. 

6 The positions taken by Dr. Hyde and Mr, Nielsen have been given, supra. The position 
taken by the editors in the doctrinal notes accompanying the Croft and the Yuille, Shortridge 
Co. cases leaves their position uncertain, Lapradelle-Politis, Recueil, II, pp. 31, 33, 112; and 
see p. 280. Mr. Hershey’s position also is not clear, Essentials of International Public Law 
(New York, 1927), p. 255, and in Proc. Am. Soc. Int. Law, 1927, p. 27. 
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rather than a present status. Certainly for acts grievous to the honor or 
self-respect of a state, the offended state has never hesitated to demand rep- 
aration through diplomatic channels. Discriminatory or xenophobic acts 
injurious to aliens have been assimilated to injuries done to the state of the 
alien. And damages have been paid, apparently to an increasing degree, for 
acts of police officials, such as false arrest or cruel punishment, and for those 
of customs or sanitary or port agents, or of soldiers, without regard to local 
remedies. How are we to account for such exceptions to the rule that dip- 
lomatic claims are not permissible until local remedies have first been 
exhausted? 

The answer, it is believed, is for the most part to be found in the effort to 
maintain £ reasonable standard of civilized justice. It is obvious that the 
community of nations can not permit a respondent state to say: We have 
observed all the forms of our local law, and therefore have no responsibility. 
To admit this would mean to admit that international law is impotent to 
protect aliens. There is, and must be, an international standard for the ad- 
ministration of local justice for aliens, demanding the promulgation of laws, 
and their proper enforcement, and the creation of machinery, and its efficient 
operation, for the protection of aliens. Local remedies will, in a state which 
measures up to the international standard, be accepted ordinarily as dis- 
charging responsibility for an antecedent injury to an alien; and only in ex- 
ceptional situations, in such states, could denial of justice appear. When a 
state has failed to provide a remedy to meet a certain situation, as, for in- 
stance, an arbitrary act by the head of the state, which results in injury to an 
alien, diplomatic interposition may take place at once. Less clearly, but 
still well-founded, interposition may be permissible when the ordinary opera- 
tion of local remedies has been consistently so unsatisfactory that the 
offended state refuses to accept them. ‘This international standard is, in 
effect, a sort of international due process of law; and it is as difficult to ascer- 
tain as is due process under the American Constitution. It is much more 
open to abuse because of the unsatisfactory condition of international or- 
ganization, which makes it dificult to secure an impartial interpretation. 
Whether a failure to measure up to the international standard is to be re- 
garded as denial of justice, or as another illegality, it is impossible to say at 
present. It may be suggested, however, that denial of justice is measured by 
domestic law, whereas the international standard is measured by inter- 
national law. On the other hand, it is true that failure to meet the interna- 
tional standard results in failure to give satisfactory local remediés. A 
differentiation between the two would probably result in less abuse. 

The pressure of the international standard is steadily widening the obliga- 
tions of the state towards aliens. This is to say, that the rule of local 
redress, and, consequently, the range of denial of justice, is steadily being 
widened. Such a development is laudable, and should be encouraged. The 
rule of locel redress is unquestionably the most important element in the 


558 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


procedure of enforcing state responsibility. It recognizes the independent 
personality, the exclusive jurisdiction, the so-called sovereignty of the state; 
and thus aids to reconcile the conflict between sovereignty and international 
law. It constitutes a sliding rule which enables each state to provide, 
according to its own tastes, the domestic machinery of justice; and at the 
same time it develops a common standard, if not uniformity, in the adminis- 
tration of justice for the individual wherever he may be, a standard which 
affects not only the alien, but the native citizen as well. It relieves the 
community of nations of what would otherwise be an intolerable burden of 
disputes; and at the same time the pressure of the international standard 
gives a sanction to the rights of aliens under international law. As local 
remedies are more efficiently and more widely provided, it will be more and 
more nearly correct to say that there can be no diplomatic interposition 
except when they fail, that is, when denial of justice is established. 

Given the importance of this rule, the desirability of terms to describe its 
operation is apparent; and it is for this reason primarily that the term “ denial 
of justice” should be limited in its bearing. To extend that term to cover all 
international illegalities would render it superfluous and redundant, for it 
would then describe what is already described in such terms as international 
illegality, international delict, or internationally illegal conduct. It does 
serve a useful purpose when it is employed to describe one particular type of 
illegality. A proper analysis of the problems of state responsibility demands 
a proper terminology; and the more agreement which can be had upon terms, 
the more agreement will be found possible in the statement of rules. In any 
system of law, violations of the law are of various types and have various 
appellations. Here, one must distinguish between acts of agents and acts of 
individuals; between positive acts producing responsibility, and other acts 
for which no responsibility appears until local remedies fail; between situa- 
tions in which diplomatic action is or is not permissible. In such situations 
as these the term denial of justice is of the utmost importance and aid. There 
are many possible violations of international law; and it is not conducive to 
proper analysis and understanding to lump them all together, and call them 
all indiscriminately denial of justice. To mention only one resultant injury, 
it is impossible, as the Chattin Case witnesses, to determine the nature of the 
injury and the reparation due, until the type of illegality is known. 

To sum up our conclusions, it seems to be clearly established from practice 
and generally admitted, that denial of justice is the failure to make repara- 

6&2“ How confusing it must be to use the term ‘denial of justice’ for both categories of govern- 
mental acts is shown by a simple deduction. If ‘denial of justice’ covers not only govern- 
mental acts implying so-called indirect liability, but also acts of direct liability, and if, on the 
other hand, ‘denial of justice’ is applied to acts of executive and legislative authorities as well 
as to acts of judicial authorities—as is often being done—there would exist no international 
wrong which would not be covered by the phrase ‘denial of justice,’ and the expression would 
lose its value as a technical distinction.” From the opinion of the Presiding Commissioner in 
the Chattin Case, General Claims Commission, U. S. and Mexico, Opinions, p. 427. 
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tion through local agencies of redress, for an injury suffered by an alien. 
Where such injuries emanate from agents of the state, denial of justice isa 
reaffirmation of responsibility; where they emanate from individuals, denial 
of justice is the original establishment of responsibility. In either case, while 
responsibility may perhaps be already engaged, denial of justice does not 
appear until local remedies have been found wanting. Such local remedies 
are usually within the province of the judicial department, and denial of 
justice is, therefore, usually apparent within the courts. But, on the one 
hand, where executive or legislative action interferes with the judicial process 
of redress, such action may fall within the definition of denial of justice; and, 
on the other hand, certain positive injurious acts on the part of the judicial 
department, not connected with the seeking of local redress, must be re- 
garded as international illegalities other than denial of justice. Denial of 
justice is not exclusively judicial in character; nor are all judicial injuries to 
be called denial of justice. Still less are injurious acts on the part of execu- 
tive or legislative agencies to be called denial of justice: it does not appear 
until local remedies against such acts have been sought in vain. Not every 
international illegality is a denial of justice; but every denial of justice is an 
international illegality. The essential test for denial of justice lies in the 
question: Has there been an antecedent injury to the alien, for which he is 
now seeking redress? It would seem, then, that denial of justice can only 
appear where the alien is the plaintiff; and it must always be negative in 
character, an omission or a negligence, rather than a positive act of injury. 

These conclusions must be regarded as guide posts, rather than as a 
definition of complete circumscription, for many uncertainties still remain. 
As a definition, if it may be called one, it has the advantage of being a fair 
compromise. It does not concede the impossible claim that denial of justice 
is merely refusal of access to the courts; nor does it go so far as to include 
every intefnational illegality detrimental to an alien. It is not a rigid rule, 
productive of embarrassment,-for it depends upon domestic codes of law, and 
takes into account variations in such codes. It has the further advantage of 
allowing a reasonable, rather than a strained and immeasurable meaning to 
the words “denial of justice.” Itis aterm which allows of much more study, 
for there are many types of denial of justice; but it is believed that practice 
now offers sufficiently complete agreement to justify the attempted codifica- 
tion of the law of state responsibility, of which denial of justice is a most 
essential factor. 

6In some cases, redress must be sought from an administrative rather than a judicial 
tribunal, e. g., an internal claims commission set up to repair damages caused within a state 
by a civil war. Failure to admit aliens upon the same terms as citizens to such a tribunal 
would presumably be denial of justice. 


% That denial of justice is a fit subject for codification, see Antokoletz, op. cit. II, p. 228; 
Westlake, International Law, I, p. 327; Wambaugh, Proc. Am. Soc. Int. Law, 1910, p. 136. 
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A distinction, associated with the name of Westlake, has been drawn be- 
tween legal and political international disputes, and this terminology appears 
to have found its way into the text-books.! It formed the basis of the project 
for obligatory arbitration put forward by the Russian delegates at the First 
Hague Conference. At the present day, however, not only are the terms 
frequently employed in different senses, but there is considerable difference of 
opinion as to the utility of drawing such a distinction at all. A discussion of 
the question before an assembly of eminent American jurists ? resulted in the 
expression of many widely divergent views, and their deliberations indicate a 
notable absence of agreement both on this topic and on the closely related 
question of the basis of arbitration. Yet the whole question is one of fun- 
damental importance, and so far from being a matter of merely academic 
interest, it has a direct practical bearing on any scheme for the extension of 
the principle of compulsory arbitration. The question of the justiciable 
character of disputes is ah inevitable result of the movement in recent years 
in favor of general treaties of arbitration, providing for disputes of the future. 
It is notorious that the Second Hague Conference failed to solve the problem 
by an attempt to draw up “arbitrable lists” of disputes, and it is doubtful 
whether a very satisfactory solution has been found by the more general 
definition of disputes of a legal nature laid down by Article 36 of the Statute 
of the Permanent Court of International Justice. 

The cases in which a resort has been made to arbitration in modern times 
are very numerous, and there have been something like two hundred in- 
stances during the period from Jay’s Treaty to the close of the nineteenth 
century. Since then, nineteen awards have been rendered by The Hague 
Permanent Court of Arbitration and a large number of other decisions have 
been given, especially by various pecuniary claims arbitration commissions. 
Hence, there is ample material for attempting to discover a definition of the 


1E.g„ Oppenheim, International Law, Vol. II; Hershey, Essentials of International 
Public Law, p. 323; Foulke, International Law, Vol. I, p. 88. 

2 Proceedings of the American Society of International Law, 1924, pp. 50 & 126, ef seg. 

3 It is of course needless to draw any distinction between an arbitrable and a justiciable 
dispute, since arbitration and judicial settlement are both juridical proceedings. The func- 
tion of an arbitrator, not less than that of a judge, is to apply judicially the principles of in- 
ternational law applicable to the facts—a duty which can only be restricted by the express 
terms of the compromis. See my article in the British Year Book of International Law, 
1926, p. 110. 
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type of difficulty which may be solved through the medium of judicial proc- 
ess. The results of such an investigation, however, are not very encouraging. 
The kind of dispute where the need for an amicable adjustment is most 
pressing, and where the dread alternative is warfare, is rarely encountered 
in a survey of the awards of arbitration tribunals. The natural inference 
seems to be either that the most grave international conflicts are not suscep- 
tible of treatment by judicial methods, or that if they are capable of being 
treated in that way, states are for some reason or other reluctant to submit 
them. It has been said that “the ills of the body politic must be diagnosed 
and treated scientifically, very much as the diseases of the body”; and cer- 
tainly it is true that “drastic measures of the nature of surgical operations 
are not infrequently demanded.’ 

The difficulty of arriving at any satisfactory classification is reflected in the 
drafting of the various arbitration treaties which have been negotiated on 
such a large scale during the present century. An example which has’ come 
to be regarded as classical is the well-known Anglo-French agreement of 1903, 
making provision for arbitration between the two nations in the case of all 
such difficulties of a legal nature as do not affect their vital interests, their 
independence, their honor, or the interests of third states. This has served 
as a model for a great many other treaties, and though the reservations have 
varied to some extent in form, practically they are reducible to matters 
affecting honor or vital interests.6 No test was prescribed for determining 
whether or not a dispute was of a legal nature within the meaning of the 
treaties, and diplomacy has not found it desirable to attach any definite in- 
terpretation to the reservations. The unratified treaties of August 3, 1911, 
which the United States entered into with Great Britain and France respec- 
tively, provided for arbitration in the case of disputes “justiciable in their 
nature by reason of being susceptible of decision by the application of princi- 
ples of law and equity.’”® Moreover, it was provided that a joint commission 
of inquiry should inquire on the legal nature of the dispute if thé parties 
disagreed. Adopting this device, the treaty between Germany and Switzer- 
land in 1921 provides that the question of whether a dispute is of a legal 
nature shall itself be decided, if necessary, by arbitration. The four arbitra- 
tion treaties which form part of the Locarno Pact provide for arbitration in 
the case of disputes as to ‘‘the respective rights” of the parties, and in effect 
this again practically means disputes of a legal nature. The recent tendency 
has been to omit the clause reserving such matters as vital interests. The 
result is that there is a vast accretion of arbitration treaties in operation, 


4 Brown, International Realities, p. 86. 

5 Wehberg, “Restrictive Clauses in International Arbitration Treaties,” this JOURNAL, 
Vol. 7 (1913), p. 301. Cf. Cavaleanti, ibid., Vol. 8 (1914), p. 723. 

5 For the meaning of the term “equity” in an arbitration treaty, see the award rendered 
at Washington in the Case of the Cayuga Indians, 1926, this Journat, Vol. 20 (1926), p. 
574, See also, Report of Fred K. Neilsen, American Agent, American-British Claims Ar- 
bitration, under the Special Agreement of August 18, 1910, pp. 273-286. 
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almost all of which in some form or other recognize a distinction between legal 
and political disputes, yet the exact nature of the distinction is by no means 
clear. The Institute of International Law at its session at Grenoble in 1922, 
after considering a report on the subject by Professor P. M. Brown and M. 
Politis, adopted the following resolution: 7 


1. Tous les conflits, quels qu’en soient Vorigine et le caractère, sont, 
en régle générale et sous les réserves indiquées ci-aprés, susceptibles d’un 
réglement judiciaire. 


2. Toutefois, lorsque, de Vavis de VEtat cité en justice, le conflit 
implique une opposition entre ses intéréts particuliers et Vintérét général, 
la question préalable de savoir s'il est justiciable est soumise å examen 
de la Cour permanente de justice internationale, qui en décide suivant sa 
procédure ordinaire.® 


Westlake was too shrewd to dogmatize about the definition he put forward, 
but he believed that the distinction between legal and political disputes 
would probably be found intelligible enough for practical purposes. By a 
legal difference between states, he meant ‘‘one which can be settled by refer- 
ence to known rules, having at their back that force which is derived from the 
general consent of the international society.”® He regarded arbitration as 
an essentially judicial process, and accordingly he expressed the view that 
legal questions are suitable for arbitration, whilst political questions are in 
general not so. As an example of a legal dispute he mentions the Behring 
Sea controversy of 1898. The Alabama Case, however, was not a legal dis- 
pute, he points out,.so long as a divergence continued as to the rules of inter- 
national law in.relation to the conduct required from neutrals in time of war, 
but as soon as the parties agreed on the Washington rules, the difference 
became a legal one. 

Balch follows Westlake’s classification, but only so far as terminology is 
concerned, and he recommends a different test for determining the legal or 
political character of disputes. He urges that even where there are no rules 
of international law generally accepted by nations, a dispute is legal, rather 
than political, provided that ‘‘in itself it does not threaten the independence 
or any of the vital interests of the parties to the controversy.” Conversely, 
there may be well-recognized rules of international law applicable to a dis- 
pute, but the dispute may be so bound up in the future political development 
of the nations concerned that it would be useless to exclude such a case from 
the classification of political disputes and attempt to bring it entirely within 
the domain of legal disputes. Hence, he considers that the dividing line be- 
tween legal and political questions does not primarily depend on the existence 


7 Annuaire de l Institut de Droit International, 1922, p. 23 et seg. 

8 This article proceeds further by recommending that if the court, by a three-fourths 
majority, should consider the dispute to be justicieble, it should proceed to adjudicate; other- 
wise the dispute should be referred back to the parties. 

9 Westlake, International Law, Part I, p. 339. 
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of a recognized rule of international law applicable to decide any given case, 
and he attempts the following definition: 

Legal questions are disagreements that do rot involve the life and fu- 
ture fate of nations, no matter in whose favour a judicial judgment may 
be rendered. Political questions are differences that involve in their 
solution the future relative power and so the fate of nations.!° 

There are several objections to this definition. In the first place, it seems 
difficult to agree that a dispute may be justiciable even though there are no 
known rules of law by which it may be solved. Azain, as M. Giraud points 
out, the definition is diametrically opposed to the spirit and the letter of nu- 
merous arbitration treaties, for many of these, after restricting arbitration to 
disputes of a legal character, proceed to make an exception in the case of 
disputes involving vital interests... Moreover, the concentration of atten- 
’ tion on vital interests tends to obscure a deeper element. The basic factor 
which lies behind all consideration of vital interes-s is that some disputes a 
state is willing to submit to arbitration, whilst with others it is not willing to 
doso. Eachstateis itsown judge of whatits vital interestsdemand. Hence, 
it has been suggested that there is something in the mental attitude of states 
towards disputes which partially determines their justiciable character.’ It 
has been truly said that often the very reason why states are reluctant to 
submit their disputes to arbitration is not because they do not know the law, 
but because they know it too well. Examples readily suggest themselves. 
A boundary may be defined precisely by the terms of a treaty, but yet the 
delimitation there laid down may prove unsatisfactory in changed conditions, 
A judicial tribunal confronted with such a dispute would have no option but 
to apply the treaty, and so render a decision whick would have the effect of 
maintaining the territorial status quo. Not unnaturally the disputing states 
would be reluctant to submit the matter to arbitration, because what is de- ` 
sired is clearly something other than a strict application of the law. Or 
again, in the wars of the past, where states, with a desire for colonial expan- 
sion, have invaded the territory of their neighbors, the situation would hardly 
have been improved by the declaration of a court of law that this would in- 
volve a trespass and a violation of the sovereignty of another state. 18 

Professor E. M. Borchard has made the inquiry: 

Is not the criterion of legal or arbitrable or justiciable disputes other 
than that commonly suggested? Does it not l-e less in the fundamental 
nature of the question than in the willingness of the nation to submit it 
to judicial determination; in the importance which the question is 


deemed to possess for the national interest rather than in its source? 
In other words, without disputing the usefulness of the description of 


10 Balch, Legal and Political Questions between Nations, p. 131. 

u Revue générale de droit international public, 1922, p. 502. 

2 For this aspect of the problem, see the address delivered by Professor J. L. Brierly before 
the British Institute of International Affairs, Journal, 1924, p. 227. 

8 Cf. Jef, Grotius Society Transactions, 1922, p. 67. 
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legal questions frequently presented, is the distinction not a subjective 

rather than an objective one? 
This draws attention to a factor which is frequently overlooked, but it does 
not seem possible to regard this as the sole test, for that would mean that 
when once a dispute is submitted, a court of arbitration or a court of justice 
would be required to prescribe the law in a case where no existing applicable 
rule could be found, or where applicable legal sources are inchoate or obsolete. 
“The law of nations would seem by its very nature and the history of its 
development to be a system requiring positive assent,” writes Professor 
Brown; “it is not a system to be imposed by a sovereign executive or a 
court of justice.” The same writer maintains that “the objection of an 
international tribunal to legislate is fundamental. Nationals cannot expose 
their interests to the subjective notions of jurists of diverse national schools 
of thought.” For the primary test, at any rate, it seems that we are com- 
pelled to fall back on the distinction between disputes which may be brought 
within the operation of a rule of law, whether a rule of international law or a 
rule which the parties agree to prescribe, and those which involve principally 
a conflict of political interests. The latter are not justiciable; the former are 
justiciable if the parties choose to make them so. 


Professor Hyde gives the following definition: 


The true test of a justiciable controversy is believed to be whether the 
principles of international law are sufficiently broad and flexible in their 
scope and application, and sufficiently well-understood, to mark clearly 
the lawfulness or unlawfulness of the conduct or contentions giving rise 
to complaint!” 


Of a similar nature is the following: 


A justiciable controversy is one in which the external action of a state 
is challenged, upon the ground that it does not conform to an established 
rule of action. A non-justiciable controversy is one in which the ex- 
ternal action of a state is challenged, not upon the ground of its illegality, 
not upon the ground that a rule of action exists which is violated, but 
because with reference to it there is no rule of action.'8 


M. Giraud says: “Un differend est d'ordre juridique, quelque soit Vimpor- 
tance d’intéréis qui s'y attachent, quand il peut étre résolu par Vapplication des 
règles du droit.’’! 


Considerable areas in the external action of states are not within the do- 
main of law, and the range of justiciability is determined primarily by the 


14 Proceedings of the American Society of International Law, 1924, p. 53. 

16 This Journat, Vol. 16 (1922), p. 257. 

16 University of Pennsylvania Law Review, 1924-25, p. 277. 

17 Hyde, International Law Chiefly as Interpreted and Applied by the United States, Vol. 
II, p. 560. 

18 J, S. Reeves, this Journat, Vol. 15 (1921), p. 372. 

19 Revue générale de droit international public, 1922, p. 503. 
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extent to which international life may be brought within the legal order. 
International law can never be an exact science, and it is not to be expected 
that the line of demarcation between legal and political disputes, in West- 
lake’s sense, can be defined with precision. That consideration, however, 
does not deprive the distinction of its practical value. Certainly throughout 
the awards of arbitration tribunals in modern times it is possible to trace in 
each case the existence of some dispute depending in the main on principles of 
international law. Nevertheless, differences often arise where the legal 
element is obscured or possibly submerged by a strong political element. The 
Corfu crisis 2° has been taken as an illustration of that kind. In such a case, 
in order to determine the question of justiciability, it becomes necessary to 
consider whether the legal phases can be separated from the political phases 
of the situation; if that is passible, the dispute is justiciable if the aa 
choose to make it so, but not otherwise. 

The obstacles that stand in the way of widening the range of justiciability 
are fortunately not permanent in character. The main problem is to enlarge 
the area of international relations which are within the field of legal control; 
in other words, to substitute law for policy. Progress must inevitably be 
gradual, and depends on sincere efforts on the part of statesmen and jurists. 
Happily there are signs that international lawyezs are no longer so deeply 
imbued with the Grotian tradition of making the conduct of states in time of 
war the prime object of their study. The reluctance of nations to submit 
even plainly legal disputes to judicial determination is a serious difficulty, 
but one which may be diminished with the growth of mutual confidence and 
good will between nations. The various organs fcr promoting international 
‘co-operation, both within the League of Nations end in other spheres, are a 
laudable effort which may do much towards encovraging this state of mind, 
and which call for the earnest moral support of an educated international 
public opinion. 

20 Manley O. Hudson: Proceedings of the American Sociaty of International Law, 1924 
p. 126. 
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When in 1895 the French jurist Féraud-Giraud launched his comprehen- 
sive study Etats et Souverains devani les Tribunaux Etrangers, he began with 
this declaration: 


Je n’hésite pas, dès le début de ce travail, à poser en principe et comme 

règle, générale, que les tribunaux ne peuvent connaitre d'une demande 
. portée devant.eux contre un gouvernement étranger. 

J’ajoute immédiatement que cette règle, si elle doit être acceptée 
comme principe dominant de la matière, comporte bien des tempéra- 
ments et méme de véritables exceptions. 

Je n’ose dire que certains ont voulu la voir appliquer d’une maniére 
complétement absolue; mais alors que des auteurs et des cours de justice 
se montraient très disposés à étendre plus ou moins ces exceptions, 
d’autres se sont efforcés de les renfermer dans les plus étroites limites. 
(Tome I, 28.) 


Thirty years have merely added new distinctions and more complicated 
exceptions to those noted by the learned judge. 

There are various reasons for which the courts may be incompetent to de- 
termine causes in whick a foreign state is named as defendant. First, the 
question may be strictly political, as relating, for instance, to an “act of 
state” —perhaps an arrest or seizure made by a foreign government on its 
own territory. In suck a case, declared the Cour de Paris, the court’s in- 
competence is “d'ordre public et absolue.”! So true is this that no judgment 
could be made even if the foreign government should consent to the submis- 
sion of the controversy: the court would be quite unable to appreciate the 
merits of the question st issue.” 

Immunity from suit is also admitted whenever the action would interfere 
with the admittedly public functions of a foreign state. Thus a court would 
not presume to wrest from the possession of a foreign government a ship of 
war or munitions for its armies. The reason for this would be, not that the 
court was absolutely incompetent to pass upon the controversy, but rather 
that by the customary law of nations such state agencies were immune from 
judicial control. This immunity might be waived: a tort by a foreign public 
ship or a dispute as to a contract for munitions might be submitted to and 
decided by the courts cf the place. 


1 Ministre public c. Masset, Aug. 23, 1870. Dalloz, 1871, 2.9; Sirey, 1871, 2.6. 

2 Prof. Charles de Visscher, Revue de Droit International et de Législation Comparée, 1922, 
49:300, 319. 
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Passing over this undisputed ground, we come to frontiers where the 
boundaries of state immunity are in some places not yet definitively estab- 
lished. It is in these disputed areas that the present study will seek to 
explore. 


1. WHERE THE STATE Is SUED AS OWNER DF REAL PROPERTY 


There seem to have been few cases where a state has presumed to claim 
immunity from judicial process in actions incicent to real estate owned 
abroad, This probably means that there is a realization that no such pre- 
tension would be admitted. The writers of autaority are of opinion that 
rights to real property are a matter so intimately connected with the very in- 
dependence of the state that none other than the local courts could be per- 
mitted to pass upon them.’ 

To the opinion of the commentators may be added the dicta of the courts. 
In 1847 the Tribunal civil de la Seine remarked that, according to the princi- 
ples of international law, the courts of France had 20 jurisdiction over,foreign 
governments save where the action related to real property in France owned 
by one of them in its individual capacity, which would imply subjection to 
the territorial jurisdiction and to execution of ths judgment.* In the Von 
Hellfeld case® the Prussian Court of Conflicts steted that a sovereign state 
was immune from suit and from execution in a foreign court save for the two 
exceptions admitted by international law: these were the cases where real 
property was concerned and where the state voluntarily submitted. Other 
courts have expressed themselves, obiter, to the same effect.® 


3 Among those who may be quoted to this effect are: Blantschli, Le Droit International 
Codifié, 2nded. (Lardy, trans.), sec.140; von Bar, Theory end Practice of Private Interna- 
tional Law, 2nded. (Gillespie, trans.), sec. 532; also in Jour. du Dr. Int. Privé, 1885, 645 et 
seq.; Carré, Les Lois de la Procédure civile, 3rd ed. by Chauveau, Question 1923 bis; Fiore, In- 
ternational Law Codified (Borchard, trans.), sec. 339; Féraud-Giraud, op. cit., I, 99, and other 
authorities there cited; Foote, Concise Treatise on Private International Jurisprudence, 5th 
ed. by Bellot, 198-9; Gabba, Journ, du Dr. Int. Privé, 1890, 17:27, 39; Audinet, Revue Géné- 
rale de Droit International Public, 1895, 2:385, 396; Hyde, Iaternational Law Chiefly as In- 
terpreted and Applied by the United States, I, 352; Loening, “Die Gerichtsbarkeit aber 
fremde Staaten,” Deutsche Juristen-Zeitung, Vol. 15, No. 3, 161, 162; Octavio, Le Droit In- 
ternational Public dans la Législation brésilienne, 114; de Paepe, Journ. du Droit Int. Privé, 
1895, 22:31, 87; Charles de Visscher, Rev. de Dr. Int. et de Légis. Comp., 1922, 49:300, 317; 
Westlake, Treatise on Private International Law, 7th ed. by Bentwich, 267. To the same 
effect is the resolution of the Institut de Droit International cf 1891, Tableau général, p. 117. 

4 Solon c. Gouvernement égyptien, April 16, 1847, Dalloz, 1849, 1.7 noze. This amenabil- 
ity to the local courts was conceded in the argument before the Court of Cassation in Gou- 
vernement espagnol c. Lambége et Pujol, Jan. 22, 1849, Dalloz, 1849, 1.5; Sirey, 1849, 1.81. 

5 Sirey, 1912, 4.1; this JOURNAL, &:490 et seq. 

6 The Reichsgericht stated this wit: emphasis in Bardof ¢. Etat belge, Dec. 12, 1905, Journ. 
du Dr. Int. Privé, 1907, 166. Other dicta are those of the Superior Hanseatic Court in The 
Ice King, Feb. 28, 1921, (Hanseatische Gerichiszeitung, haupblatt, 1921, No. 42, p. 85; Rev. 
Int. du Dr. Mar., 1922, 33:868); the Mixed Court of Appeal of Alexandria, Nov. 24, 1920, in 
Hall c. Bengoa (Journ. du Dr. Int. Privé, 1921, 270; Rev. Int. du Dr. Mar., 1922, 33:167); the 
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In direct collision with this consensus of opinion is the decision of the Su- 
preme Court of Austria in the case A. . . . c. German Empire.” An Aus- 
trian subject brought an action in a Viennese court against the German Em- 
pire and the architect charged by it to construct an embassy at Vienna. The 
plaintiff alleged that the construction was depriving him of the use of his own 
property adjacent to the building site. The action was dismissed for want 
of jurisdiction over a foreign state. Appeal was taken to the Supreme 
Court, where the decision below was affirmed. 

This exposition of the law has been criticized, notably by Lyon Caen? and 
by Féraud-Giraud.? The former remarks that the Austrian court’s conten- 
tion was beyond all reason and contrary to general principles. It was most 
unlikely that a German court would take jurisdiction over a suit relative to 
real property situated in Austria, whence it appeared that the Austrian deci- 
sion left the plaintiff without any legal remedy. 


2. INHERITANCES 


It is contended by the writers, and seemingly acquiesced in by the courts, 
that where a state appears in a litigation as claimant of an inheritance it is on 
the plane of a mere private person and as such subject to the locallaw. This 
is the implication of a case!® where the Pope submitted to suit before the 
French courts in an action to set aside a will in which the papacy was a bene- 
ficiary. The Roumanian courts declared themselves competent in the Zappa 
case, where real estate situated in Roumania had been willed to the Greek 
Government." 

An Italian court has declared itself competent to entertain a suit brought 
against the Bey of Tunis under the following circumstances. A Tunisian had 
died in Italy, leaving an estate in which the Bey was interested, partly as a 
creditor of the deceased, partly as purchaser of the inheritances of certain of 
the heirs. An Italian man of affairs was retained to negotiate with the other 
heirs. Suit being brought by the Italian to recover the fee alleged to have 
been promised, the local court and the court of appeal declared the compe- 
tence of the courts of the place.” 

Among the writers who admit the competence of the forum hereditatis are 


Civil Tribunal of Rome, Feb. 13, 1924, in Storelli c. French Government (Journ. du Dr. Int. 
Privé, 1925, 1118). 

7 Jan. 3, 1878. Journ. du Dr. Int. Privé, 1883, 67. 

8 Journ, du Dr. Int. Privé, 1883, 68. ° Tome I, 99. 

10 Héritiers de Plessis-Belliére c. Léon XIII, pape, Trib. civ. de Montdidier, Feb. 4, 1892. 
Journ, du Dr. Int. Privé, 1892, 19:447. 

1 Audinet, Rev. Gén. de Dr. Int. Public, 1895, 2:385, 397. Audinet points out that these 
cases are not conclusive, since in each it was real, not personal, property which was in 
question. 

2 Elmilick c. Bey of Tunis, Court of Lucca, April 2, 1886, Journ. du Dr. Int. Privé, 1887, 
501; noted in Gabba’s article in the Journ. du Dr. Int. Privé, 1889, 16: 543. 
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Audinet, Féraud-Giraud,“ Fiore, G. F. de Martens,’ von Bar,” and 
Charles de Visscher. The Institut de Droit Intzrnational committed itself 
to this view in a resolution voted at Hamburg in 1891.19 


3. WHERE THE STATE HAS ACTED AS A PRIVATE PERSON 


How much farther we may go in enumerating exceptions to the general 
rule of state immunity depends on the solution ož a much-debated question. 
Is a distinction to be drawn between public and private activities of the state, 
between the state exercising sovereign power (jure imperii), and the state 
acting in a private capacity (jure gestionis)? 

Chief Justice Marshall suggested in the case of The Exchange” a distinc- 
tion between a foreign prince, considered as owner of property in his private 
capacity, and the prince as wearer of the crown. ‘This differentiation has 
been rather generally accepted, both by courts ard by jurists, as the line be- 
tween subjection to the local law and sovereign immunity.” But these 
questions of the immunity of the sovereign prince and that of the state are 
not on all fours. And without meaning to leave the impression that the dis- 
tinction between public and private capacities cf the prince is universally 
recognized,” it is merely suggested in this connection as introductory to a 
more important inquiry: does international law recognize any distinction, in 
the matter of immunity from judicial process, between the state exercising 
sovereignty and the state acting as a private person? 

This distinction, with the consequent restraint upon a foreign state’s im- 
munity from jurisdiction, is admitted in the jurisprudence of Italy, Belgium, 
and Egypt. The courts of Holland have not remained wholly uninfluenced 
by it.2 The Swiss Federal Tribunal adopted it.“ but its decision was met 


3 Rev, Gén. de Dr. Int. Public, 1895, 2:385 et seg. 1 Op. cit., I, 101. 

15 Op. cit., sec. 339, 18 Précis, sec. 173. 

1” Theory and Practice, 2nd ed. (Gillespie trans.), sec. 5382. 

18 Rev, de Dr. Int. et de Légis. Comp., 1922, 49:300, 317-8. 

19 Tableau général, 117. 20 (1812) 7 Cranch, 116. 

2 Féraud-Giraud, op. cit., I, 207 et seg.; Isabelle de Bourbon e. Mellerio, Trib. civ. de la 
Seine, March 19, 1872, Dalloz, 1872, 2.124, and note; L’Empereur d’Autriche c. Lemaitre, 
Trib. de la Seine, Nov. 24, 1871 (Sirey, 1871, 2.225), Cour de Paris, 17¢ ch., March 15, 1872 
(Dalloz, 1873, 2.24; Journ. du Dr. Int. Privé, 1874, 32); Wiercinski c. Seyyid Ali Ben Hamond, 
Trib. civ. de la Seine, 17¢ ch., July 25, 1916 (Journ. du Dr. Int. Privé, 1917, 1465); Nobili c. 
Charles 1e d’Autriche, Court of Cassation of Rome, March 11, 1921 (Jour. du Dr. Int. Privé, 
1921, 626; commented on in Fauchille, Traité, I, sec. 643); Khedival Mail Steamship .. . 
Co. c. Daira Khassa de S. A. le Khédive . . ., Civil Trib. of Cairo, Feb. 10, 1903, Court of 
Appeal of Alexandria, May 13, 1903, Rev. Int. du Dr. Mar.. 1904-05, 20:277. 

2 Apparently it is not recognized in Great Britain. Scrutton, L. J.,in The Porto Alexandre 
(1919), 36 T. L. R. 66, said, obiter, “I think it has been well settled first of all as to the sover- 
eign that there are no limits on the immunity which he enjoys.” 

23 Van der Flier, Grotius Annuaire International, 1923, 87 et seq.; van Slooten, Rev, de Dr. 
Mar. Comp. 1924, 6:49, 54. 

z Ministére des finances autrichien c. Dreyfus, Trib. fédéral Suisse, Section de droit public, 
March 13, 1918, Rev. de Dr. Int. Privé, 1919, 15: 172, citing Arrêts du Trib. fédéral Suisse, 
tome 44, I, 49. 
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with a sort of recall from the political branch of the government. Pro- 
fessor de Visscher has thought he sensed a trend in this direction in French 
judicial decisions,” but M. Jordan thinks that this was premature.” 

The distinction between acts of sovereignty and acts of the state in its pri- 
vate capacity has a greater acceptance among the authors than among the 
courts. Among those who have favored this point of view are von Bar, 
who concedes the difficulty presented by cases on the border line; Fiore,?° 
true to his Italian background; Fauchille,?* reflecting the view generally held 
by the French doctrine; Demangeat,®! Laurent, Audinet, de Paepe,*4 
Judge Weiss,” and others to be quoted. Those who reject this criterion in- 
clude Loening, Foelix,?’ the Italian jurist Gabba, who opposes the criterion 
as too uncertain,?® Nys, and Camille Jordan.*® At its session at Hamburg 
in 1891 the Institut de Droit International committed itself to a restrained 
view of state immunity, based on the distinction suggested above." 

The argument for the system of limiting state immunity has been expressed 
by the Belgian jurist, Charles de Visscher, in his study, Les Gouvernements en 
Justice.“ The following is a summary of his contention. All relations be- 
tween states proceed from the initial fact of their mutual recognition. There 
are two phases to the activities of a recognized state: the principal form, by 
which the state responds directly to its true mission, is carried out in the do- 


% Jordan, Rev. de Dr. Int. Privé, 1922-23, 18: 764. 

% Rev, de Dr. Int. et de Légis. Comp., 1922, 49: 300, 304-5. He relied particularly upon 
Lakhowsky c. Gouvernement fédéral suisse et Régnier, Trib. de Commerce de la Seine, Dec. 
26, 1919 (Gazette du Palais, 1920, Vol. 2, p. 382), where the court accepted the distinction , 
between acts jure imperii and acts jure gestionis and declared itself competent in an action on 
a contract entered into at Berne between a private person and the Swiss Government’s 
Office of Foreign Transports. This decision was overruled by the Cour d'Appel de Paris, 
1re ch., March 16, 1921. Journ. du Dr. Int. Privé, 1921, 179; Rev. de Dr. Int. Privé, 1922-28, 
18: 745; Rev. Int. du Dr. Mar., 1922, 33: 763. The French Dr. Renard took a view similar 
to that of de Visscher in a note in the Rev. Int. du Dr. Mar., 1922, 33: 874. 

21 Note in the Rev, de Dr. Int. Privé, 1922-23, 18: 761 et seg. 

28 Theory and Practice, secs. 581 et seg.; Journ. du Dr. Int. Privé, 1885, 645 et seg. 

29 Op. cit., secs. 337 et seq. 

30 Traité de Dr. Int. Public, I, 2° partie, pp. 1119-20. 

3t In his 4th edition of Foelix, Traité du Droit International Privé, I, 418 et seg. 

32 Droit Civil International, III, No. 38 et seq. 

33 Rev. Gen. de Dr. Int. Public, 1895, 2: 385 et seg. 

% Journ. du Dr. Int. Privé, 1895, 22:31 et seg. 

% “Compétence ou Incompétence des Tribunaux” .. . , Académie de Droit international, 
Recueil des Cours, 1923, Vol. 1, 525 et seg. 

36 “ Die Gerichtsbarkeit über remde Staaten,”. Deutsche Juristen-Zeitung, 1910, Vol. 15, No. 
3, 161-6. 

37 Traité, 4th ed. by Demangeat, I, Art. 212. 

38 Journ. du Dr. Int. Privé, 1888, 15: 180 et seg. 

39 Le Droit International, II. 340 et seg. 

40 Rev. de Dr. Int. Privé, 1922-23, 18: 761 et seg. 

41 Tableau général, 116. 

2 Rev. de Dr. Int. et de Légis. Comp., 1922, 49: 149 et seg., 300 et seg. 
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main of publiclaw. The other form of activity, indispensable but subordi- 
nate, is governed by private law. The state has a clear right to be considered 
as a subject of private law. 

The recognition of a state as sovereign entails the obligation on the part of 
other states to respect the acs by which it exercises its sovereign attributes. 
The exercise of sovereignty in the internal political system implies the im- 
perium, or power to command throughout the political community. In in- 
ternational relations sovereignty implies the right to participate on an equal- 
ity in all the external manifestations of the political activity of states. 

Quite different is the situation of a state which, outside of the sphere of 
action of its sovereign authority, enters into transactions governed by private 
law and normally falling within the competence of the courts of some other 
state. No doubt the acts of a state have always a political end and purpose, 
the satisfaction of those general interests of which the state is guardian. 
But to accomplish that purpose it works through two very different channels, 
depending upon whether it exercises its imperium within the limits interna- 
tionally recognized, or whether, on the other hand, by resorting to the proc- 
esses of private law (for example, by entering into contracts), it becomes in- 
volved in legal relationships which by their nature fall within the competence 
of the courts of some foreign state. In this question of jurisdiction it is the 
intrinsic nature of the state’s activity which is decisive, not the social inter- 
ests to which the activity responds. 

Not only is this distinction between acts jure imperii and acts jure ges- 
tionis justified as regards the state sought to be impleaded: it is, moreover, 
the only solution compatible with the respect due to the local sovereign. 
The theory that a state, when concerned in transactions which by their na- 
ture are subject to a foreign jurisdiction, may set up, as a matter of personal 
privilege, a claim to immunity based on the principle of the mutual independ- 
ence of states, is erroneous in two respects. First, it proceeds out of an in- 
exact analysis of the fundamental relations between states. All the rights 
which a state has abroad may be reduced to one: the right to respect in the 
exercise of its imperium within the limits recognized by international law. 

The theory of absolute immunity is erroneous in a second respect: it in- 
volves a contradiction. For to uphold the sovereign immunity of the state 
sought to be impleaded would amount to an infringement of the sovereign 
authority of the other state. It would be an admission that there co-existed 
in the same community two sovereign authorities. The immunity of one 
state would be upheld by denying to the courts of the other competence 
which is logically theirs. 

The Greek jurist, M. Politis, is in substantial agreement with Professor de 
Visscher. It is incorrect to argue that because states are said to be equal, 
therefore the courts of one are always incompetent to judge another. State 
immunity from foreign jurisdiction finds its true raison d’être in the absence 
of any right in one state to impede the exercise of the public functions of an- 
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other. When a state is impleaded in reference to acts normally governed by 
private law, its public attributes are not encroached upon. So immunity is 
not warranted unless the state be exercising its sovereignty. But M. Politis 
adds, following Laurent, that in no case may the execution of a judgment 
rendered against a foreign state go so far as to attach its property, since this 
would impede its operations.* 

Professor de Lapradelle put himself on record in this matter some years 
ago, at the time of the celebrated von Hellfeld case. The state does not 
have two personalities, one public, one private. Such a distinction is possi- 
ble in the case of a sovereign prince, but not for an artificial being. The true 
distinction is this: did the state, in the act in question, appear on a footing of 
equality with the other party? If so, it may be impleaded just as any private 
person would be. If it ke contended that states, being equal and independ- 
ent, are not answerable to a foreign jurisdiction, the reply is this: there is no 
inequality if all foreign states are treated alike before the law of the place. 
And as to a state’s independence, by what right does it seek to exert itself 
within the territory of another? Suppose the suit arises where the foreign 
state is alleged to have made an unlawful confiscation or an arbitrary arrest, 
or unjustly to have discharged a public servant: to judge of such an act would 
be to commit an unwarrantable intervention. Suppose on the other hand 
that the state engages in commerce: in respect to these matters foreign 
courts may exercise their jurisdiction without meddling in the sovereign at- 
tributes of the state. 

For Anglo-Saxons, whose approach to international law is more a matter of 
precedents than of pure reason, it may be noted that somewhat similar dis- 
tinctions are common to our own jurisprudence. In Bank of the United 
States v. Planter’s Bank of Georgia* the Supreme Court said through Chief 
Justice Marshall: 

It is, we think, a scund principle, that when a government becomes a 
partner in any ‘trading company, it divests itself, so far as concerns the 
transactions of that company, of its sovereign character, and takes that 
of a private citizen. 
In South Carolina v. United States the Supreme Court drew a line between 
state agencies and instrumentalities “of a strictly governmental nature,” on 
the one hand, and, on the other, those ‘which are used by the State in the 
carrying on of an ordinary private business.” It quoted with approval from 
the decision of the Court of Claims below, where Chief Justice Nott spoke of 
the state as “descending from its primitive plane of a body public to take up 
the work of the individual or body corporate.” The court also approved the 
language of Justice Horace Gray in the Massachusetts case of Oliver v. 
Worcester :47 
8 Lecture at the Institut des Hautes Etudes Internationales of the University of Paris, 


May 7, 1926. 
4 Sirey, 1912, 4.1. 45 (1824) 9 Wheaton, 904. 
4 (1905) 199 U. S. 437. 47102 Mass., 489, 499. 
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The distinction is well established between the responsibilities of towns 
and cities for acts done in their public capacity, in the discharge of du- 
ties imposed upon them by the legislature for the public benefit, and for 
acts done in what may be called their private character, in the manage- 
ment of property or rights voluntarily held by them for their own imme- 
diate profit or advantage as a corporation, although inuring, of course, 
ultimately to the benefit of the public. 


The experience of the States of the American Union with this distinction 
between acts of a public and those of a private character suggests a practical 
difficulty with the system advocated by MM. Politis, de Lapradelle, and de 
Visscher. There has been a lack of uniformity in determining the boundary 
between that which is public and that which is private. Professor de Viss- 
cher speaks of limiting immunity to the cases where the state is exercising its 
imperium ‘dans les limites internationalement reconnues.” Query: does this 
formula have any certain meaning at present? Is there any criterion inter- 
nationally recognized as to what constitutes a public function of the state? 
Would the concepts borrowed from the jurisprudence of Belgium or Italy 
have any meaning in a communistic state? Van Slooten remarks that it is 
generally conceded to belong io each state to determine for itself its proper 
field of activity. It would seem to follow that each state might declare con- 
clusively that such and such enterprises were matters purely public in their 
nature, thus obtaining immunity.* It is no disparagement of Professor de 
Visscher’s valuable critique of existing practice to point out that the accept- 
ance of his formula, without more exact definition, would not result in a uni- 
formity of application. But, of course, no norm in international law receives 
a uniform interpretation in municipal legislation and jurisprudence. It has 
been suggested in the proceedings of the Comité Maritime International that 
it might be left to the Permanent Court of International Justice to determine 
what activities of a state are properly speaking “public” in character. 

The progressive trend in thought on the subject of state immunity was ac- 
celerated by the work of the Belgian jurist Laurent, who published in 1880 
his Droit Civil International. At the same time a similar movement was com- 
ing to be sensed in the decisions of the Belgian courts. Italian jurisprudence 
has paralleled that of Belgium. 

In Belgium not all jurists have adopted the new point of view. Professor 
Nys, himself a member of the Court-of Appeal of Brussels, was outspoken 


48 Bulletin No. 57, Comité Maritime International, p. 102. The same objection has been 
pointed out by Professor Fedozzi, who remarks that a recent decision of the Court of Cassa- 
tion of Rome declares that the activities of the Soviet Government of Russia as operator of a 
monopoly of foreign commerce are subject to the jurisdiction of the Italian courts. Bulletin 
No. 74, Comité Maritime International, p. 188 et seg. Professor Weston points out that 
under existing canons the local courts would be unable to inquire into the propriety of a 
declaration of a foreign government that a given activity was strictly public in nature. 
32 Harvard Law Review, 266, 273. Numerous examples might be cited to show that the 
courts are not agreed upon the definition of a public function. 
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against it.49 Formerly, he observes, the state had a simple mission: to de- 
fend against foreign enemies, and at home to maintain the reign of law. 
Now new duties are incumbent upon it. For instance, the Belgian law of 
1869 relative to railroad franchises declares that it is the duty of the state to 
provide rapid and easy communication for its citizens. 

Does the general rule of state immunity apply to all acts of a foreign state? 
It was toward the middle of the nineteenth century that certain jurists con- 
tended that, outside of its sovereign attributes, the state acted in the quality 
of personne civile, personne morale, or, as one made bold to say, personne 
privée. Years before other jurists had sought to introduce a like distinction 
in the matter of diplomatic immunities, between acts in the exercise of diplo- 
matic functions and those performed as a private individual. But this idea 
was justly combated because it resulted in so many contradictions and might 
heve resulted in destroying all guarantees. 

Indeed, concluded Nys, the fantastic nature of the distinction between the 
state as puissance publique and as personne civile became apparent when one 
reflected on the rôle played by the modern state. Every state act responds 
to some public mission; not one is properly to be assimilated to the act of a 
private individual. More than that: a judgment rendered against a foreign 
state could not be put into execution. So the judgment must remain a mere 
judicial opinion. The state has but one juridical personality; that personal- 
ity is sovereign, and must be respected as such. 


4. STATE RAILROADS 


A notable activity where the state may enter a field ordinarily left to pri- 
vate enterprise is railroad operation. May a state railroad administration, 
when sued in contract or in tort before the courts of a foreign state, draw 
about itself the mantle of sovereign immunity? This depends on whether 
the court does or does not accept the distinction between acts jure imperii and 
tkose jure gestionis. 

In Etat néerlandais c. Société du chemin de fer Liégeois-Limbourgeois, * 
a Belgian railroad corporation brought suit against the Dutch state, asking 
that the defendant be condemned to reimburse the plaintiff in the sum of 
34,000 florins, being the amount which the latter had paid toward the exten- 
sion of a joint railroad station at Eindhoven, Holland. The demand was 
based on the contention that it had originally been agreed that this expendi- 
ture should be repaid in case the agreement as to the use of the station should 
be terminated for any reason, and that Holland had purchased all the rights 
of the Belgian road between the frontier and Eindhoven. The Court of Ap- 
peal declared the Belgian courts to be incompetent. States did not concede 


49 Le Droit International, new ed., II, 340 et seg. 

50 Cour d'appel de Bruxelles, 4¢ ch., Feb. 7, 1902, Pasicrisie belge, 1903, 1.294; Journ. du 
Dr. Int. Privé, 1902, 874); Cour de Cassation, 17e ch., June 11, 1903 (Pasicrisie belge, 1903, 
1.294; Sirey, 1904, 4.16; Dalloz, 1903, 2.401; Journ. du Dr. Int. Privé, 1904, 417.) 
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to any foreign authority the power to command them. Jurisdiction neces- 
sarily implied execution, yet in this case a judgment would be a sterile dec- 
laration. There was no valid distinction between various activities of the 
state: every activity was directly or indirectly motivated by the necessity of 
promoting the general welfare. 

This reasoning was swept aside by the Belgian Court of Cassation. When 
a foreign state was in cause as mere personne civile, it was justiciable before 
the Belgian courts. With foreign states, just as with the Belgian state, 5 
sovereign rights were not at issue when the state was sued, not as the custo- 
dian of supreme political power, but merely in a matter of private law. 
Therefore the Belgian courts had competence. 

This view is not accepted in most countries. Just after the highest court 
in Belgium had held that Holland was liable to suit in Belgian courts in its 
capacity as owner of railroad property, the German Reichsgericht decided 
that Belgium was not liable to suit before German courts in the same capa- 
city. Here the Landesgericht, the superior court, and the supreme court all 
rejected the distinction between public and private acts of a foreign state. 
The attending circumstances in this case were weak in that the German plain- 
tiff had not personally negotiated with the Belgian railroad administration, 
but sought to vindicate rights originally claimed by a Belgian contractor 
who, finding himself unsuccessful in his own country, had made them over to 
the German plaintiff. 

Mason v. Intercolonial Railway of Canada ® is a Massachusetts case where 
an action in tort was brought against a railway owned and operated by the 
Government of Canada. The nature of the party named as defendant 
was brought to the notice of the Supreme Judicial Court by an amicus curiae, 
whereupon the suit was dismissed for want of jurisdiction. In Oliver Ameri- 
can Trading Co. v. Government of the United States of Mexico ™ the Circuit 
Court of Appeals declared that it was without jurisdiction in a case where 
Mexico was sued as owner of a state railway. The court took judicial notice 
of the fact that in many countries it was regarded as a function of the govern- 
ment to operate a railroad system. 


5. State MERCHANT SHIPS 


A notable development of state activity during the World War was the 
operation of great merchant fleets. These anomalies, ships of commerce 
publicly owned or operated, gave rise to legal difficulties which put old doc- 
trines to new tests. The courts are in disagreement on the questions raised, 


51 M. de Visscher points out that here, as in many other cases on state immunity, considera- 
tions drawn from constitutional law are allowed to enter. Rev. de Dr. Int. et de Légis. 
Comp., 1922, 49: 300, 314-5. 

® Bardaf c. Belgian State, Dec. 12, 1905. Journ. du Dr. Int., Privé, 1907, 161; Rev. de Dr. 
Int. Privé, 1906, 780. 
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and the present situation is unsatisfactory from every point of view. The 
difficulties tend to become less acute, however, since the state seems generally 
to have proved itself an inefficient operator, and for this reason is going out of 
the business. Also, it is only fair to say, some states do not invoke im- 
munity from jurisdiction in these matters. 

British courts, resisting the obvious appeal of the distinction between 
public and private activities of the state, have moved from precedent to 
precedent until they regret to find themselves the champions of a much- 
abused immunity. In The Charkich® Sir Robert Phillimore had before 
him an action for damages against a vessel owned by the Khedive of Egypt, 
but employed in ordinary commercial trade. The court declared that 
neither principle nor precedent warranted a pretension to immunity where a 
sovereign assumed the character of a trader. It will be noted that in this 
case it could not be said that The Charkieh was engaged in a public service. 

Then came the case of The Parlement Belge,® a proceeding in rem to recover 
redress in respect of a collision. The Parlement Belge was a mail packet, 
owned and employed by the King of the Belgians as reigning sovereign, fly- 
ing the royal pennon, and commanded by officers of the royalnavy. Besides 
serving as mail packet, the ship carried merchandise and passengers for hire. 
Notwithstanding the information and protest filed by the Attorney General, 
the Admiralty Court extended the doctrine of The Charkieh, and arrested the 
vessel. But the judgment was reversed in the Court of Appeal. Brett, 
L. J., declared that “as a consequence of the absolute independence of every 
sovereign authority, and of the international comity which induces every 
sovereign state to respect the independence and dignity of every other sov- 
ereign state, each and every one declines to exercise by means of its Courts 
any of its territorial jurisdiction” over any state’s public property which is 
destined to a public use. There was no merit to the contention that this was 
an action against the res, not the sovereign owner. For this impleaded the 
sovereign indirectly, and called upon him to sacrifice either his property or 
his independence. 

It was urged that The Parlement Belge had lost its immunity by being 
used for trading purposes. The King of the Belgians had declared that this 
was a public vessel. It was doubtful if the court could go behind such a 
Jeclaration.®” Aside from that, “the carrying of passengers and merchan- 
dise” had been “subordinated to the duty of carrying the mails.” The ship 
was not subject to judicial process.®® 


5 (1873) L. R. 4 A. & E. 59. 5 (1880) L. R. 5 P. D. 197. 

57 See The Exchange (1812), 7 Cranch, 116. 

58 In the light of more recent decisions it appears that The Parlement Belge overruled the 
dictum of Sir Robert: Phillimore in The Charkieh to the effect that. when a sovereign engages 
in business his immunity to thet extent ceases. So declared by Scrutton, L. J., in The 
Porto Alexandre (1919), 36 T. L. R. 66, and by Sir Maurice Hill, J., in Bulletin No. 57, 
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The Jassy * was another action of damage by collision, this time the vessel 
proceeded against being the property of the Roumanian state and employed 
in connection with the national railroads. The Roumanian Government 
excepted to the jurisdiction of the Court of Admiralty, and the court, relying 
on The Parlement Belge, dismissed the action. 

We come to the war-time cases in British courts. In The Messicano ® 
Sir Samuel Evans stayed proceedings in rem brought against an Italian- 
owned steamship for collision damages when it was made to appear that since 
the collision the ship had been requisitioned by the Italian Government. 
In The Crimdon* Judge Hill held that a privately owned Swedish vessel 
chartered by the United States Shipping Board Emergency Fleet Corpora- 
tion could not be arrested in an action of damages by collision. In the same 
sense was the holding of O’Ccnnor, M. R., in an action to recover for salvag- 
ing a privately owned ship sailing under the flag of the Italian Ministry of 
Marine and carrying materials for the making of munitions.” 

The Porto Alexandre® was a post-war case, where a vessel owned by the 
Portuguese Government was employed in ordinary trading voyages earning 
freight. Running aground in the Mersey, she received salvage services, 
for which a writ in rem was issued. The defendant appeared under protest. 
Tt was held by Hill, J., in the Admiralty Court, and affirmed in the Court of 
Appeal, that The Parlement Belge covered the case. The judges regretted 
that they were constrained to take this view of the law and remarked that it 
would not be surprising if thereafter state-owned ships of commerce should 
find themselves left in the mud. 

This extreme application of the principle of state immunity was reaffirmed 
in Compania Mercantil Argentina v. United States Shipping Board," and 
was followed out by the Court of Session of Scotland in The Victoria v. The 
Quillwark,® 

The view of the British, Scotch, and Irish courts is shared by those of 
Canada, as appears from the decision in Brown v. The Indochine.® 

The American courts have finally taken the same uncompromising attitude 
as the British in cases where it is sought to implead a foreign state in the 
matter of the merchant ships it owns or operates. The line of reasoning, fol- 
lowing The Exchange," seems to be this: it is to be presumed that the local 
state, by permitting a foreign state to enter the territory with its instru- 
mentalities, has tacitly agreed to forego the exercise of its jurisdiction so far 
as necessary in order not to impede the lawful activities of the foreign state. 


5 L. R. (1906) P. D. 270. & (1916) 32 T. L. R. 519. 
& (1918) 35 T. L. R. 81. 8 The Eolo (1918) 2. I. R. 78. 
& (1919) 36 T. L. R. 28. è (1924) 40 T. L. R. 601. 
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The Luigi ® was a libel for breach of charter-party against a vessel and its 
owners, being Italians. The Luigi was attached.. Thereupon bail was en- 
tered by the master to fulfill and perform the judgment or decree and to pay 
costs; the vessel was restored. Later it was suggested to the court at the in- 
stance of the Attorney General that The Luigi was under requisition by the 
Italian Government. The court concluded that if the ship were at the mo- 
ment being subjected to judicial process, so as to offend the independence 
and equality of the Italian Government, such writ of attachment must be 
vacated. But this was not the case. The vessel had been released; the suit 
wes now between private individuals. The court had within its authority an 
obligor’s bond, not a vessel. A rule of comity should not be given retro- 
active effect so as to be applied where the necessity for its application had 
ceased. 

The Attualita ® was a libel for damages by reason of the sinking of a Greek 
steamer near Gibraltar. It was suggested to the court by the United 
States District Attorney that The Aituaiita was under requisition by the 
Italian Government and that as a matter of comity the attachment should 
be vacated. This representation was accepted by the District Judge. But 
on appeal the Circuit Court reversed the court below. To admit immunity 
here would go beyond any previous case. There was an obvious inexpe- 
diency and impolicy in creating a class of vessels for which no one was 
responsible, in law or in morals. The persons in charge of The Attualita re- 
mained servants of the owners and were paid by them. There was no guar- 
anty for the conduct of such persons in the mere circumstance that their ship 
was at the moment chartered or requisitioned by a foreign government. 
A similar view was taken in Maru Navigation Co. v. Societa Commerciale 
Italiana di Navigation.?° i 

In The Florence H., ™ Judge Learned Hand upheld the jurisdiction of his 
court in a libel for damages by collision, where the action was directed against 
a ship which was requisitioned by the Emergency Fleet Corporation and 
which at the moment of the collision had been in the charge of a crew placed 
thereon by the French Government. So far as the United States was con- 
cerned, its immunity before its own courts in such a matter had been waived 
by the Shipping Act of 1916. And as to the fact of the French crew: while 
the act of a sovereign could not be illegal within its own borders, an Ameri- 
can court might scrutinize the conduct of a French crew on the high seas, 
where the French Reputlic had no jurisdiction. 

The merchantman Pesaro, owned and operated by the Italian Govern- 
ment, has given rise to a great deal of litigation in the courts of the United 
States. In one phase of the case” Judge Mack held that The Pesaro was 
not immune to judicial process, particularly in view of the fact that it was 

8 (1916) 280 Fed. 493. ` 69 (1916) 238 Fed. 209. 
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not so privileged by the laws of its own country, and further that a similar 
vessel belonging to the United States would be subjected to the control of 
the courts of Italy. Judge Mack made a careful study of English, German, 
French, and Swiss decisions on state immunity, and concluded that the doc- 
trine had become a cloak for unreasonable claims. The question could not 
be solved by adhering to strict Austinian theory. Historical and theoretical 
conceptions peculiar to the common law must not be assumed to be a part of 
the maritime law of nations. This new problem demanded a solution which 
would “conform to the practical ends cf the law in a moving, working 
world.” 

The order of Judge Mack in this case was vacated by the consent of both 
parties. In 1926 the case came up again. Theretofore the Supreme Court 
had avoided a comprehensive pronouncement as to the extent of the im- 
munity of state ships of commerce. In the new phase of the litigation Judge 
Augustus Hand briefly expressed the view that, in spite of conflicting opinion, 
The Pesaro was immune to judicial process, and that further discussion in an 
inferior court would be futile.” “The matter should await the authoritative 
pronouncement of the Supreme Court.” 

This long-awaited expression of opinion was rather disappointing. Mr. 
Justice Van Devanter stated that there was a single question for considera- 
tion: the immunity of a ship owned and possessed by a foreign government 
and operated by it in the carriage of merchandise for hire.. He then referred 
to the background of precedents: The Exchange, the Massachusetts case of 
Briggs v. The Light Boats,” The Parlement Belge, and the more recent 
British and American cases. Then the justice merely announced the opinion 
of the court that thé question must be answered in favor of the immunity of 
the state ship.” 

France is another great maritime nation whose courts have given a wide 
application to the principle of state immunity in reference to state ships of 
commerce. Le Angers et le Hungerford ™ was a collision case where the ship 
alleged to have been at fault was an ex-German merchantman, seized and 
registered in the name of the British Crown, the operation of which was con- 
fided to a firm in Belfast. At the time of the accident it had been en route 
from Australia with wheat for the French and wool for the British Govern- 
ments. The officers and crew were of the merchant marine, employed by 
the operators. In a lower court it was decided that state immunity might 
not properly be extended to such a vessel; but on appeal this decision was 
reversed. The appellate court interpreted the facts to indicate that the ship 

73 13 Fec. (2d), 469. "11 Allen, 157. 

18 Berizzi Brothers Company v. Steamship Pesaro (1926), 271 U. S. 562. Reprinted in 
this JOURNAL, 20: 811. 
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had been employed, not in any commercial or private interest, but with a 
political end in view—the needs of national defense. Immunity was also 
allowed in the similar case of Le Campos,” where the Brazilian Government 
had confided the operation of an ex-German ship to a commercial company. 
But here the court did not, perhaps could not resort to any considerations of 
national defense involved. The same court arrived at a similar conclusion in 
Le Balosaro,7§ and in Cap. Johns c. Thieullent Frères,” two actions seeking to 
arrest merchant ships belonging to the United States Government. But 
these later decisions were motivated by the consideration that state property 
in general is not subject to seizure, rather than the consideration of the im- 
munity.of a foreign state. The immunity of state-owned ships of commerce 
was upheld in two other cases where the United States Shipping Board was 
involved. 

German jurisprudence has resolved the question in favor of the immunity 
of state-owned commercial vessels. The Ice King is the leading case.®! 
This was an action for damages by collision, alleging that The Ice King of 
the United States Shipping Board was the ship at fault. The defendant 
pleaded to the jurisdiction of the court, on the ground that the United 
States Government, of which the Shipping Board was an integral part, was 
by the rules of international law not subject to a foreign jurisdiction. The 
plaintiff pointed to the fact that, by the terms of the Shipping Act of 1916, 
the Shipping Board had been assimilated to a private corporation in regard 
to suits before the courts of the United States. The Superior Hanseatic 
Court sustained the contention of the defendant. It was by the rules of in- 
ternational law that the question of jurisdiction must be determined. Ac- 
cording to the interpretation given thereto by the Reichsgericht, a foreign 
state was not justiciable, even for transactions normally governed by private 
law, save by its own courts. The provisions of the Shipping Act did not 
amount to a renunciation of a privilege under the law of nations. The court 
referred to British precedents: the dictum of The Charkieh had been over- 
ruled by The Parlement Belge and The Porio Alexandre. It was altogether 
logical that a distinction be made between vessels employed in a public 
service and those employed in ordinary commerce. But it was not in the 
power of the court to accomplish this modification of accepted rules. 

This decision was received with great disfavor by German legal and mari- 
time circles. In addition.to the unreasonableness of the claim to immunity 
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in such circumstances, there were other considerations. First, when the de- 
cision was made Germany and the United States were still technically in a 
state of war, a fact which would seem to be in derogation of considerations of 
international comity. Second, the Reich had been required by the Treaty of 
Versailles to renounce any pretention to immunity in respect of any mer- 
chant ships it might own or operate. Dr. L. Kiep, of Hamburg, summed up 
the situation at the London conference of the Comité Maritime International, 
when he stated that the German courts were sensible to the two theories in 
the matter of state immunity, and that the restrained view was finding more 
and more favor; but they did not consider that it had as yet been sufficiently 
adopted to have overruled the contrary thesis of international law.” 

In Holland this question has seldom arisen. But it is the sense of the legal 
profession that immunity would be admitted in a large way. The distinc- 
tion between acts jure imperii and those jure gestionis, though early pointed 
out by Bynkershoek, is not considered to have been established.® 

In the Scandinavian countries there is a desire to bring about a general 
acceptance of new restraints on state immunity, particularly in matters of 
commerce. This view seems all the more natural by reason of the fact that 
these countries have gone far in their own public law to subject the state to 
the reign of law.* , 

It is often on the grounds of the equality of states that the thesis of im- 
munity is justified. In the existing system, or conflict between two systems, 
a glaring lack of reciprocity exists. Thus while the Italian Government has 
claimed exemption from judicial process for its merchant ships in American 
jurisdiction, Italian courts are competent to determine suits brought against 
the United States Shipping Board in Italy, wherever according to Italian 
jurisprudence a private citizen might there be sued.® 

The maritime law recognizes certain liens by which a ship may become 
burdened. In the courts of Great Britain and the United States an action in 
rem may be brought to recover on such aright. Where, as in The Parlement 
Belge, it is sought to subject to judicial process a ship owned by a foreign 
state, the action will be unsuccessful. But what is the situation if the ship is 
later sold to a private person: does the ship remain under the burden of the 
lien, so that an action may be brought successfully? This question was an- 
swered in the affirmative by the Court of Admirality.® The Tervaete had 
been handed over to the Belgian Government by the Treaty of Versailles. 
While owned by such government and employed as a cargo boat, it collided 
with The Lynntown. Later The Tervaete was sold to a Belgian corporation; 


® Bulletin No. 57, Comité Maritime International, pp. 254-5. 
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4 Bulletin No. 57, Comité Maritime International, p. 122 et seg.; 194-5; Bulletin No. 50, 
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still later it entered a British port, where an action in rem was brought by 
the owners of The Lynntown. Sir Henry Duke, President of the Court of 
Admiralty, declared the law to be, not that a foreign state or its agents were 
incapable of giving rise to a legal obligation, but rather that, ratione personae, 
the British courts had no jurisdiction. So the obligation persisted and might 
be put in suit when the ship ceased to be an instrumentality of the King of 
the Belgians. 

The Court of Appeal felt constrained to reverse this decision.*” Bankes, 
L. J., declared that a maritime lien 

cannot, in my opinion, consistently with the rule of immunity laid down 
by the law of nations be attached to a vessel belonging to a sovereign 
Power, and being used for public purposes. To allow such a lien would 
be .. . a subtraction from the absolute property of the sovereign 
State. 

Scrutton, L. J., agreed. A proceeding in rem was not based on the wrong- 
doing of the ship personified as an offender, but as a means of bringing the 
owner of the ship to meer his personal liability by seizing his property. But 
the King of the Belgians could not be impleaded. To hold that a lien came 
into existence when The Tervaete was sold to a private party would be to 
deprive the Belgian Government of a part of the value of its property. 

Atkin, L. J., was not so greatly impressed with this last point. But he 
felt that a maritime lien against a foreign sovereign simply could not exist. 
Then too he felt bound ky a dictum of Lord Esher in The Parlement Belge 88 
that the property could not be sold as against the new owner. 

To such an extrerne have British courts gone in their deference to a 
foreign sovereignty. 

It is often remarked that American admiralty practice differs from the 
British in that in a proceeding in rem it personifies the ship as the wrongdoer, 
and holds it as it were personally liable. Whence it might appear that 
The Tervaete would have been decided differently in a United States court.” 
This is not the case; the Supreme Court has pronounced in the same sense as 
. the British Court of Appeal. The Western Maid ™ was an action in rem 
against a vessel which, while employed by the United States, had collided 
with another vessel. Mr. Justice Holmes, speaking for a majority of five, 
declared that neither the United States nor vessels in its hands and owned 
by it absolutely or pro hac vice are liable to be sued for maritime torts, and, 
though such vessels have subsequently been delivered to private owners, 
there is no liability to suit for causes arising out of previous possession, owner- 
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ship, or operation of the vessel by the United States. Since the United 
States has not consented to be sued in maritime tort, it cannot be said in a 
legal sense that the United States has been guilty of a tort. For a tort is 
such in a legal sense only because the Jaw makes it so. The sovereign is 
superior to the law which it applies to others.* Justice McKenna filed a 
strong dissent for himself anc for Justices Day and Clarke. The precedents 
were inconsistent. Waite, C. J., in The Fidelity, is an authority for Justice 
Holmes’ opinion. But there are numerous cases which substantiate Justice 
McKenna’s view.” 


6. OTHER STATE ENTERPRISES AND MONOPOLIES 


Public railroads and merchant fleets are not the only means by which the 
state may enter the field ordinarily considered to pertain to private enter- 
prise. For example, the Feruvian Government has conducted an: im- 
portant guano exportation. In an early case the Belgian courts stamped 
this activity as one outside the political field wherein a foreign state might 
enjoy immunity from jurisdiction.” 

The commercial court of Ilfor, Roumania, has applied the same rule to the 
Polish state’s tobacco monopoly. The branch of the Polish Ministry of 
Finance charged with the conduct of state monopolies had entered into a 
contract with a Roumanian bank relative to the purchase of cigars. Dif- 
ficulties having arisen, the bank sued the Direction of State Monopolies be- 
fore a Roumanian court. The defendant pleaded to the jurisdiction. But 
the court held that a state which concludes contracts abroad, not in the 
exercise of its sovereignty but rather jure gestionis, was not entitled to im- 
munity from suit. 

An interesting form of state activity was before the civil court of Florence 
in Somigli c. State of Sao Paulo of Brazil.” A Brazilian state had engaged 
an Italian to publish a magazine in Italy and generally to stimulate a move- 
ment of emigration to Brazil. The Italian court had no difficulty in con- 
cluding that this was an activity not strictly governmental in character, and 
hence that the court was competent. 


2 The doctrine of The Western Maid was applied in The Imperator (1924), 8 Fed. (2d) 
287, holding The Imperator, renamed The Berengaria, was not subject to a maritime lien for 
damages while in the service of the British Government, after sale to the Cunard Steamship 
Co. 

93 (1879) Fed. Cas. No. 4758, affirming (1878) 9 Benedict 333. A similar view is expressed 
in Rowley v. Conklin (1903), 89 Minn. 172. 

4 The John G. Stevens, supra; The Siren (1868), 7 Wallace, 152; Workman v. New York 
City (1900), 179 U. 5. 552; The Davis (1869), 10 Wallace, 15. 

% Rau c. Duruty, Cour d'appel de Gand, March 14, 1879. Pasicrisie belge, 1879, 2.175; 
Journ. du Dr. Int. Privé, 1881, 82. 

% Banque roumaine de commerze et de crédit de Prague c. Etat Polonais, Oct. 18, 1920. 
Rev. de Dr. Int. Privé, 1924, 19: 581. 

87 June 8, 1906. Rev. de Dr. Int. Privé, 1910, 527. 
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7. THE QUESTION OF ACTUAL POSSESSION BY THE STATE 


It is notable that national courts in applving international law are prone to 
borrow from their domestic law certain concepts which would not be uni- 
versally recognized. Such a situation is here presented. In The Siren, 
supra, a captured ship on her way to a port of adjudication had committed a 
maritime tort by sinking another vessel. The owners of the sunken ship and 
cargo intervened in the prize proceedings, and were awarded damages out of 
the proceeds before distribution to the captors. For here The Siren had 
been placed by the action of the government within the jurisdiction and con- 
trol of the court. Similarly in The Davis, supra, it was held that personal 
property of the United States (captured cotton), on board a private vessel, 
and not in the actual possession of any officer of the United States, was liable 
to a lien for salvage. Briefly, these Civil War cases introduced the principle 
that suits might be brought against public property so long as it was not 
necessary to disturb the actual possession of the government. 

This distinction as to actual possession by the state has been superimposed 
upon international law by the interpretation of American courts. Long v. 
The Tampico * was a libel for salvage prosecuted against two revenue cut- 
ters built for the Mexican Government in the United States. While on their 
way to Mexico they were rescued from a fire. The District Court held that, 
even if the property in the ships had passed to the Mexican Government, 
they were subject to a lien for salvage because not yet in the possession of any 
of its officers.. The same view, that a local court might exert control over the 
property of a foreign state so long as actual possession was not invaded, was 
affirmed in another case where libel was brought to recover for salvage serv- 
ices rendered a scow and its cargo of munitions of war belonging to the Rus- - 
sian Government.!°° In such matters of comity a foreign state is held 
not to be entitled to greater immunity from judicial process than that which 
is enjoyed by the local government. 

In Société de Sclessin c. Gouvernement ottoman, and in Vavasseur v. 
Krupp, the Belgian and English courts, respectively, did not assert 
jurisdiction over munitions belonging to a foreign state not yet in its pos- 
session. 

Whatever the immunity accorded to a public vessel, this does not neces- 
sarily extend to such a vessel while still under construction. Where the 
property remains in the builder until delivery, the hull and materials are 


98 Hyde, International Law, I, 446; The Carlo Poma (1919), 259 Fed. 369; The Beaverton 
(1919), 273 Fed. 539. 

$9 1883) 16 Fed. 491. 

100 The Johnson Lighterage Co. No. 24 (1916), 231 Fed. 365. 

10 Trib. civ. d'Anvers, Nov. 11, 1876. Journ. du Dr. Int. Privé, 1876, 340. 

12 L. R. (1878) 9 Ch. 351. 
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subject to the various liens just as any other property would be. But 
after delivery to the government such a vessel enjoys whatever immunity is 
granted to the instrumentalities of the state.1™4 


8. EXTERNAL STATE LOANS 


When a state contracts an external loan, the transaction is governed by the 
law of the contracting state, and not by the law of the place where the con- 
tract was made. Should the state later repudiate its agreement, the local 
courts could grant no redress. This was the opirion of Lord Romilly, M. R., 
in Smith v. Vaquelin.1% He went on to say: 


And if the Court did make such an attempt, it would fall into this di- 
lemma: either it would simply make itself ridiculous in attempting what 
is impossible, or if it could assume that the foreign Government was 
answerable to this Court, and bound to pay according to its decrees, and 
then found property belonging to the foreign Government in this coun- 
try, it might alter the relation between the two countries, and enable a 
bondholder by the aid of the Court of Chancery practically to declare 
war against a foreign country... . 


Under similar circumstances the courts of New York declared their lack of 
jurisdiction when it was attempted to implead the Republic of Mexico to 
recover on state bonds.!% This is also the cpinion of the tribunals of 
Germany 1% and of Belgium.!*® So, too, of French jurisprudence,’ and 
notably in a case ° where the plaintiff asked the court to impose its own 
decision upon the fiscal agent of the Portuguese Government as to the man- 
ner in which a partial reimbursement of sums invested in the old Dom 
Miguel loan should be distributed among French bondholders. 

The Belgian courts have drawn a fine distinction between the emission of 
an external loan and the negotiations precedent to such emission. Where a 
foreign state engages a Belgian citizen to arrange for the floating of a loan, 


103 Briggs v. A Light Boat (1863), 89 Mass. 287; United States v. Ansonia Brass & Copper 
Co., (1910), 218 U. S. 452; Libaudière Frères et Maufra c. Liquidateur Oriolle, Cour appel 
de Rennes, 2 ch., Jan. 19, 1899, Rev. Int. du Dr. Mar., 1838-99, 14: 620. 

14 Briggs v. Light Boat (1865), 93 Mass. 157; Young 2, S. S. Scotia, L. R. (1903) A. C. 501. 

105 (1869) L. R. 8 Eq. 198; Journ. du Dr. Ini. Privé, 1376, 125. In the same sense are 
Twycross v. Dreyfus (1877), 36 L. T. R. 752, and Hewitt v. Speyer (1918), 250 Fed. 367. 

106 Hassard v. United States of Mexico et al. (1899), 61 N. Y. Supp. 939, affirmed without 
opinion by 173 N. Y. 645. 

107 Zeimer c. Gouvernement roumain, Gerichishofroyal of Berlin, Jan. 14, 1882, Journ. du 
Dr. Int. Privé, 1885, 654. 

108 Dictum in Dreyfus Frères et Cie. c. Godderis Frères, Cour d'appel de Bruxelles, Aug. 4, 
1877. Pasicrisie belge, 1877, 2.307; Journ. du Dr. Int. Privé, 1878, 515. 

109 Balguerie c. Gouvernement espagnol, Cour de Parie, Jan. 7, 1825, Dalloz, 1849, 1.5 
note; Trib. de la Seine, May 2, 1828, Gazette des Tribunauz, May 3, 1828, 677. 

uo De Villaines c. Comptoir d’Escompte, Trib. civ. de la Seine, Aug. 12, 1895, Cour de 
Paris, 17¢ zh., June 26, 1908, Gazette des Tribunauz, numero du 16-19 août, 1908; Journ. du 
Dr. Int. Privé, 1909, 144, 
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the Belgian courts will ceclare themselves competent to entertain a suit 
against the state to recover the compensation agreed upon.’ The explana- 
tion offered is this: The act of emission of a public loan is generally considered 
to be an act of sovereignty; but when the state retains an agent to negotiate 
for it, it may be said to have made an agreement governed by the local law, 
and to have exercised none of its sovereign attributes. As remarked in an 
editorial in the Journal du Droit International Privé, 1908, 214, this distinc- 
tion seems quite artificial. 

In Ministère des finances autrichien c. Dreyfus," the Swiss Federal Tribu- 
nal plowed a furrow where few if any follow. The plaintiff, a Swiss, was the 
holder of Austrian bonds emitted in April, 1914, repayable at a Swiss bank in 
Swiss currency in July, 1916. After the war broke out the Austrian Govern- 
ment unilaterally introduced a new element into the terms of payment: to be 
redeemable the bonds must be declared under oath not to have been in 
enemy hands after July, 1914. The plaintiff refused to comply with this new 
condition, and sued to recover. It was conceded by the court that in like 
circumstances the suit would not be entertained in Germany, Austria, Eng- 
land, France, or the United States. But, on the other hand, there was a 
newer tendency to distinguish between the acts of the state jure impertt 
(where immunity might te claimed) and acts jure gestionis (where the local 
law was fully applicable). In view of this division of opinion, the Swiss court 
made bold to uphold its cwn competence. 

_  Itis, of course, not pleasant to see one party to a contract attempt to im- 
pair its obligation. But if, as is generally agreed, the courts cannot restrain 
a foreign state from repudiation, they would seem a fortiori to be unable to 
restrain a milder abuse. Under existing canons the question is one for 
diplomacy rather than for judicial solution.” 


9. STATE FUNDS ABROAD 


Public funds belonging to a foreign government are not subject to seizure. 
This was the decision of the Cour de Paris in an early case.“* The court re- 
marked that a loan floated by a government for its needs could not be as- 
similated to a loan between mere individuals; the proceeds from such a 


ut De Croonenbergh c. PEtat Indépendant du Congo, Trib. de Bruxelles, Jan. 4, 1896, 
Pasicrisie belge, 1896, 3.252. Etat de Bahia c. Feldmann, Cour de Bruxelles, 5¢ ch., Nov. 22, 
1907, Pasicriste belge, 1908, 2.55; Journ. du Dr. Int. Privé, 1908, 210; Rev. de Dr. Int. Privé, 
1909, 956. 

12 Trib. fédéral suisse, Section de droit public, March 13, 1918, Rev. de Dr. Int. Privé, 1919, 
15: 172, citing the Arréts du tribunal fédéral suisse, tome 44, I, 49. 

1 Féraud-Giraud, op. cit., 1,89. He cites in this sense the high authority of Renault, von 
Bar, Politis, and many others. Rolin-Jaequemyns expressed himself in favor of the in- 
competence of the courts at the time when the reimbursement of the Dom Miguel loan was 
being discussed. Rev. de Dr. Int. et de Légis. Comp., 1875, 7: 714. 

11 Balguerie c. Gouvernement espagnol, Jan. 7, 1825, Dalloz, 1849, 1.5 note. The Trib. de 
Paris pronounced in the same sanse in a decision of July 11, 1840. Le Droit, July 12, 1840, 
p. 614. 
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source, as well as all other public funds, were not subject to attachment, nor 
could they be diverted from their special destinazion without paralyzing the 
conduct of the foreign government. The Tribunal civil de la Seine has ex- 
pressed the same uncompromising view in a namber of cases relating to 
funds on deposit in Paris banks to the credit of foreign governments. 
The French Court of Cassation has confirmed this view.“ The appellate 
courts of Prussia arrived at the same conclusion ia two cases where it was at- 
tempted to attach foreign public funds, one a suit against the Roumanian 
Government, the other being the von Hellfeld sut against Russia. In each 
case it was necessary to overrule an inferior court. In fact the lower German 
courts used to afford examples of the general trath that inferior courts are 
often indisposed to admit their incompetence.'!” 

The seme principle is applicable where the attachment is sought, not 
against state funds in bank, but against an executory judgment which the 
foreign state has obtained in the local courts."8 

Italian jurisprudence indulges in certain peculiar distinctions. The state 
is held to enjoy immunity in the matter of funds which it has raised in its 
sovereign capacity (jure imperii). Examples of such funds are taxes raised 
for the maintenance of the public services. Immunity extends as well 
to funds in the state treasury, because the judiciary cannot presume to dis- 
tinguish what there deposited has been acquired by act of sovereignty and 
what, on the other hand, is income from the property and industries of the 
state. But where state funds are unquestionably the product of state prop- 
erty or enterprise, the provisions of the ordinary civil code are applicable. 
Such funds may be attached by creditors of the state. This is the law ap- 
plied to the Italian Government. Probably foreign states need expect no 
favors from the Italian courts." 

In the decision of the Swiss Federal Tribunal, noted in the section above, 
not only did the court declare itself competent ir a suit on Austrian bonds, 


16 Ternaux-Gandolphe c. Répuklique de Haiti, May Z, 1828, Dalloz, 1849, 1.6 note 
(Gazette des Tribunaux, May 3, 1828, p. 677; reported under De Haber v. Queen of Portugal, 
L. J. (1851) Q. B. 503); Balguerie c. Gouvernement espegnol, May 2, 1828, Gazette des 
Tribunauz, May 3, 1828, p. 677; Roumieux c. Leschianine et al., March 16, 1864, Gazette 
des Tribuneux, April 11-12, 1864; Sée fils et Cie. c. le Goavernement de Haiti, Le Droit, 
Dec. 3, 1875 (Journ. du Dr. Int. Privé, 1876, 126); Battar2l c. Ephrussi, Jan, 5, 1889, af- 
firmed by the Cour d'appel de Paris, 17¢ ch, March 22, 1889 Journ. du Dr. Int. Privé, 1889, 
461; Gouvernement ottoman c. Doucet, Dec. 12, 1911, Jou-n. du Dr. Int. Privé, 1912, 212. 

ue Carretier c. Chemin de fer d’Alsace-Lorraine, May 5, 1885, Dalloz, 1885, 1.341; Sirey, 
1886, 1.3853; Journ. du Dr. Int. Privé, 1886, 83. The funds here attached constituted a 
balance due from a French railroad to the German state ralroad administration. 

u L. Beauchet, Journ. du Dr. Int. Privé, 1885, 653. 

u8 Gouvernement espagnol c. Lambége et Pujol, Cour de Cassation, ch. civ., Jan. 22, 1849, 
Dalloz, 1849, 1.5; Sirey, 1849, 1.81; reported under De Heber v. Queen of Portugal in 20 
L. J. (1851) Q. B. 501. 

19 This is the view expressed by the Court of Lucea, March 22, 1887, in the case Hamspohn 
John c. Bey of Tunis, Journ. du Dr. Int. Privé, 1889, 16: 335. 
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bui it gave effect to this view by validating an attachment of Austrian public 
funds on deposit in a bank at Basle. This goes farther than the Italian 
doctrine just mentioned, since it appears to have been applicable to state 
funds from whatever source derived. It is to be noted, however, that three 
months after the promulgation of this decision the Swiss Federal Council, in 
order to insure the observation of what it termed to be its international obli- 
gations, issued a decree forbidding the attachment of or any other judicial 
process against the property of a foreign state. 


The foregoing survey shows that there is no universally received opinion 
as to the extent of state immunity from suits before a foreign jurisdiction. 
The courts are divided, the preponderance of opinion favoring a liberal in- 
terpretation of the privilege. Years ago the judges came to a fork in the 
road, where they chose between accepting or rejecting the suggested distinc- 
tion between public and private activities of the state. It is now rather late 
to hope for solution through judicial interpretation. l 

Among the writers, especially on the continent of Europe, the view is gen- 
erally entertained that there is no justification in reason for allowing im- 
munity to the state when it appears in the guise of a trader. The Anglo- 
Saxon commentators, as Professor de Visscher observes, have been prone to 
confine their pronouncements to mere expositions of the jurisprudence built 
up by the local courts. Yet even those who consider themselves bound by 
precedents are often outspoken in demanding a reform through international 
agreement. 

The most pressing aspect of the problem, that of the status of state ships of 
commerce, is perhaps en route to solution at the hands of the Comité Mari- 
time International and the League of Nations committee on codification of 
international law.¥2 Even where there is agreement as to ends and objects, 
grave difficulties arise as to modes. This is evident from a reading of the 
minutes and reports of the Comité Maritime International—problems of 
definition, of inclusion ard exclusion, have been hard to solve. Diversity of 
judicial forms and practices works against international uniformity. 

Supposing that a rational solution could be drafted, its ratification would 
be fraught with hazard. To do is never as easy as to know what were good 
todo. Jurists are far in advance of governments. Some sanguine reformers 
would go so far as to limit even warships in their extraterritorial privileges. 
Everyone knows that such a solution would be inacceptable to governments. 
It may be prayed that the movement for a reduction in so-called sovereign 
rights will be saved from: its most ardent friends. 

The unwillingness to submit even non-political questions to a foreign 
jurisdiction is one of those prejudices which nations relinquish slowly. 


120 Ministére des finances autrichien c. Dreyfus, supra. 
121 Jordan, Rev, de Dr. Int. Privé, 1922-23, 18: 764. 
12 See Special Supplement to this JOURNAL, 20: 260 et seg. 
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Probably a purely rational solution is far distant. In the meantime, a com- 
promise between theory and actualities may be worked out along this line: 
maintaining exemption for some or all of the state’s instrumentalities from 
arrest or execution, while agreeing to fulfill such judgment as may be 
rendered in a foreign court against the state with reference to its non-public 
functions. What functions are public would require accurate definition. 
Were such a practice established, it would result in a judicial determination 
of claims which are now handled between Foreign Offices, often to the prej- 
udice of the peace of nations. 


EDITORIAL COMMENT 


COORDINATION BETWEEN THE LEAGUE AND THE PAN AMERICAN UNION 
IN REGARD TO CODIFICATION 


The question of codrdination between the work of codification as under- 
taken in the Old World and in the New has attained renewed importance 
since the Habana Conference of 1928. The fact that some seventeen nations 
of the American Continent are members both of the League of Nations and 
of the Pan American Union leads to the natural inquiry as to whether the 
work of codification which is being undertaken under the auspices of both 
thase groups simultaneously, is competitive. We have the high authority of 
Mr. Elihu Root that they are not intended to be so. ‘These two independ- 
ent proceedings,” said he in 1925, “are not exclusive or competitive. They 
are contributory to a commonend.”! The expressed purposes of each have 
been somewhat differently expressed, however. The Pan American move- 
ment is declared as being “The codification of public and private inter- 
national law as a means of consolidating and developing the good relations 
which should exist between them [the American Republies].”” The preamble 
of the resolution of the Assembly bases the Geneva movement upon “the 
valuable services which the League of Nations can render towards rapidly 
meeting the legislative reeds of international relations.” 

It is somewhat surprising to many persons interested in the advancement 
of international law that since the resolution adopted by the Assembly on 
September 22, 1924, for the appointment of a committee of experts for the 
progressive codification of international law, no steps have been taken to 
codrdinate any part of the work with the efforts in codification being under- 
taken officially under the auspices of the Pan American Union. It is true 
that at first the work of the Geneva committee consisted only of a survey of 
the entire field in order to select subjects ripe for international agreement. 
But great progress has been made in the past four years. The results of the 
intensive research by able rapporteurs as to the recognized substantive law in 
many fields has now been published. Questionnaires to the various govern- 
ments based upon these researches have been submitted and, in part, 
arswered. The League has determined to submit the formulation of con- 
ventions relating to three topics to a diplomatic conference to convene some 
time during the year 1929 at The Hague. These steps have brought the 
work of codification to a new phase. Some démarches would now seem de- 
sirable to bring the Geneva movement into some harmonious relationship, if 
not actual coöperation, with the Pan American movement. This is sug- 


1 This Journat, Vol. 19, p. 684. 
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gested, very indirectly perhaps, in the letter addressed to the Secretary General 
of the League by Dr. Hammarskjöld, Chairman of the Committee of Experts, 
on April 2, 1927: 

“ Lastly, it would seem—to judge from the initiative which is being 
taken in other quarters—that enthusiasm for codification is finding 
fresh channels which may prove more fruitful. It is rather for the 
regular organs of the League than for the Committee to decide what 
attitude should be adopted in this situation. 

There is, in fact, some precedent for taking account of codification under- 
taken in other quarters. In the minutes of the session of the Council of 
June 18, 1927, it appears that the Committee of Experts had informed the 
Council that there were two subjects which it hac placed on the list of ques- 
tions deserving of examination and regarding which questionnaires would 
_ have been sent to the governments but for the fact that the Netherlands 
Government had placed them on the agenda of she Conference on Private 
International Law to be held at The Hague. 

The roots of the movement toward codification :n the New World are to be 
sought as far back as the Washington Conference of 1889. The meeting of 
the Commission of Jurists at Rio de Janeiro in 1912 may, however, be re- 
garded as the beginning of the present movement which culminated in the 
drafts of the American Institute of International Law, modified and adopted 
by the Commission of Jurists at Rio de Janeiro in 1927. At the Habana 
Conference of 1928, eleven conventions were adopted,? with particular 
reservations and abstentions, and of these eleven, at least nine may be 
classified within the field of the general codification of international law. 

An examination of the results reached at Habena with the reports of the 
Geneva Committee shows that the two movements have not always pro- 
ceeded along parallel lines. If one can judge from the reports of the sub- 
committees and the tentative drafts submitted by the rapporteurs, it would 
seem that the trend is toward international legis‘ation upon specific topics, 
limited as to scope, and dealing only with questicns upon which world-wide 
agreement is within the possibilities. The Pan American method seems to 
incline toward a declaration of principles covering an entire subject. This, 
of course, is not always the case. The conventions dealing with the status of 
aliens, the right of asylum and with maritime neutrality, establish rules of 
conduct which may well be regarded as legislation applicable between the 
signatory states rather than as codification of international law intended to 
be world-wide in application. In the last named convention, for example, 
action is contemplated, under certain circumstanzes, specifically by the Pan 
American Union. The convention relating to treaties is fairly comprehen- 
sive and adopts the method of codification by declarations of general princi- 
ples. This method is, of course, followed also in the draft relating to the 
fundamental bases of international law, final consideration of which was 


2Printed in Supplement to this JOURNAL, pp. 124-166. 
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postponed at the Habana Conference. On the other hand, the scope of the 
convention relating to diplomatic agents and that relating to consuls may be 
considered as specific legislation, although the treatment of these two topics 
is broader in scope under the American conventions than anything which 
has yet been suggested by the Geneva committee. 

So far as concerns the convention on private international law, to whieh 
the United States took a position of abstention at Habana, it may be re- 
marked that the subject matter is not necessarily intended to be world-wide 
in scope. International law is one, but the rules which nations see fit to 
adopt in order to eliminate conflicts between domestic legislations may apply 
equally as well between two or three as between a larger group. It is true 
that the ideal of justice tends towards uniformity, not of municipal law, but 
in the application of law; yet even this ideal must remain an approximation 
for.a long time to come. Many of the fields of law coming within the pe- 
numbra of the activities of the Geneva committee are definitely within the 
sphere of private international law. So that we are compelled to remark that 
the states which are members of both the League and the Pan American Union 
may find it awkward to have one rule of conflict applicable to one group of 
nations and a different rule to another. This danger was illustrated most 
graphically at the Habana Conference. ‘During the discussion of the con- 
vention on aviation, a subject which involves both public and private inter- 
national law, Sr. Espil of Argentina pointed out that there were three avia- 
tion conventions, the Paris convention of 1919, the Madrid convention of 
1926, and the Pan American convention adopted at the Habana Conference. 
The conventions contain conflicting rules, yet a number of Latin American 
States had signed all three. 

The report of M. Zaleski, approved by the Council on June 13, 1927, 
recognizes that the actual terms of the Assembly’s resolution furnished no 
justification for thinking that it considered 

that any single initiative, or the work of any single body of experts, 
could be expected to result in the formulation of a corpus of written law 
governing the more important relations between the members of the 
international family. On the contrary, the resolution recognizes that 
the establishment of positive rules of law in international relations must 


be a gradual process, to which contribution is made from every side as 
the need is felt and the possibility of action presents itself. 


In order, however, that the contributions shall be consistent and harmonious 
and not transform a theoretical uniformity into a practical diversity of law, 
an initiative of codrdination ought to be taken before such diversity advances 
to a crystallized stage. Perhaps the relations between these two main 
movements in respect of codification might be summed up by saying that 
what is greatly to be desired is by no means a declaration of war but a modus 
vivendi. 
ARTHUR K. Kuan. 
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THE SETTLEMENT OF THE NANKING INCIDENT 


The settlement of the. Nanking Incident which was effected by the simul- 
taneous exchange on April 2, 1928, of three sets of diplomatic notes signed 
on March 30th, by United States Minister MacMurray and General Hwang 
Fu, Minister of Foreign Affairs of the Nationalist Government of China, 
reflects credit both on the governments concerned and upon their diplomatic 
representatives. The settlement is an example of what can be accomplished 
by technical, diplomatic skill when inspired by good feeling and controlled 
and guided by that rara avis in human affairs,—ordinary common sense. 

The Nanking incident occurred on March 24, 1927, in the midst of the 
revolutionary convulsion which has been sweeping over China. The 
incident itself and the immediate diplomatic steps to which it led were 
described by President Coolidge in his address of April 25, 1927, at the 
dinner of the United Press in New York City, in the following restrained 
language: : 

One of our citizens was murdered, another was wounded, our con- 
sulate was violated, and when the house in which our people bad 
taken refuge was surrounded and they were actually under fire it became 
necessary for one of our ships, and one of the British ships in the harbor, 
to lay down a barrage, to drive away the soldiers and the mob who were 
making the attack and to enable our citizens to reach a place of safety 
on our ships in the river. We presented with the other powers who had 
suffered like attacks identic notes of protest, to which a reply has been 
made, which although conciliatory in tone and to a certain degree 
responsive, leaves the final disposition of the issue a matter for further 
consideration by our Government.! 


The “identic” (not joint) “notes of protest” of April 11, 1927, to which 
President Coolidge refers, presented the following terms: 


1. Adequate punishment of the commanders of the troops respon- 
sible for the murders, personal injuries and indignities and material 
damage done as also of all persons found to be implicated. 

2. Apology in writing by the Commander-in-Chief of the Nationalist 
army including an express written undertaking to refrain from all forms 
of violence and agitation against foreign lives and property. 

A 3. Complete reparation for personal injuries and material damage 
one. , 


The United States was disinclined to proceed to extremes when the reply 
of the Nationalist Government was not entirely satisfactory, and there 
ensued separate negotiations for settlement on the part of the various 
Powers whose nationals had suffered injury, negotiations which have now 
been successfully concluded on the part of the United States. 

1. The first exchange of notes effected by Minister MacMurray and 

1 For a detailed account of the events at Nanking on March 23 and 24, 1927, see report 


of Consul John K. Davis to the Secretary of State, dated March 28, 1927, made public in 
press notice of the Department on May 7, 1927. 
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General Hwang Fu relates to the Nanking incident proper. General Hwang's 
ncte is as follows: 


With reference to the Nanking incident which took place on the 
24th of March last year, the Minister for Foreign Affairs of the Na- 
tionalist Government has the honor to inform the American Minister 
that, animated by a desire to promote the most friendly feelings happily 
subsisting between the American and Chinese peoples, the Nationalist 
Government are prepared to bring about an immediate settlement of 
the case, along the lines already agreed upon as a result of the discus- 
sions between us beginning from the 26th February of this year. 

In the name of the Nationalist Government, the Minister for Foreign 
Affairs has the honor to convey in the sincerest manner to the Govern- 
ment of the United States of America their profound regret at the 
indignities to the American flag and to official representatives of that 
Government, the loss of property sustained by the American Consulate, 

- and the personal injuries and material damages done to the American 
residents. Although it has been found, after investigation of the 
incident, that it was entirely instigated by the Communists prior to the 
establishment of the Nationalist Government at Nanking, the Na- 
tionalist Government nevertheless accepts the responsibility therefor. 

The Nationalist Government have in pursuance of their established 
policy, repeatedly issued orders to the civil and military authorities for 
the continuous and effective protection of the lives and property of 
American residents in China. 

With the extermination of the Communists and their evil influences 
which tended to impair the friendly relations between the Chinese and 
American peoples, the Nationalist Government feel confident that the 
task of protecting foreigners will henceforth be rendered easier; and the 
Nationalist Government undertake specifically that there will be no 
similar violence or agitation against American lives or legitimate 
interests. 

In this connection, the Minister for Foreign Affairs has the pleasure 
to add that the trocps of the particular division which topk part in the 
unfortunate incident, at the instigation of the Communists, have been 
disbanded. The Nationalist Government have in addition taken 
effective steps for the punishment of the soldiers and other persons 
implicated. 

In accordance with the well accepted principles of international 
law, the Nationalist Government undertake to make compensation in 
full for all personal injuries and material damages done to the American 
Consulate and to its officials and to American residents and their 
property at Nanking. 

The Nationalist Government propose that for this purpose there be 
a Sino-American Joint Commission to verify the actual injuries and 
damages suffered by the American residents at the hands of the Chinese 
concerned, and to assess the amount of compensation due in each case. 


Minister MacMurray, after acknowledging and quoting General Hwang’s 
note in full, accepts the terms offered in the following language: 


In the full realizazion of the inherent justice and honor of the Chinese 
people when not affected by the incitations of subversive influences, 
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and with a deep appreciation of the sorrow and humiliation caused to 
all elements of that people by the Nanking incident, and believing that 
the earnest given as to the punishment of those guilty of the incident 
will be completely fulfilled at the earliest opportunity—particularly 
as regards Liu Tsu Han, who was personally responsible for the incident 
—the American Minister accepts in behalf of his Government the terms 
set forth in the note from the Minister for Foreign Affairs in definite 
settlement of the questions arising out of that incident. 

Confident of the spirit of sincerity in which the present settlement 
has been made, the American Government locks to the loyal fulfillment 
of the said terms of settlement, as affording a measure of the good faith 
and good will with which it may anticipate being met, by the Nanking 
authorities, in other phases of the relationships between the American 
and the Chinese peoples. 


A perusal of these notes shows that Minister MacMurray obtained a 
substantial compliance with the terms of the identic notes of April 11th. 

First, as to punishment: It is understood that at the time of the exchange 
certain of the minor Chinese cfficers implicated in the outrage of March 24, 
1927, had already been executed and that the arrest and punishment of Liu 
Tsu Han, to whom Minister MacMurray refers, had already been ordered. 
Liu Tsu Han was the head cf the Propaganda Bureau of General Cheng 
Chien’s Army (the troops involved), and thus the man most directly respon- 
sible for stirring up the hatred of foreigners which resulted in the outrages at 
Nanking.? To be sure, poetic justice would also have involved disciplinary 
action against General Cheng Chien himself, who, although he did not 
arrive in Nanking until the following day, was nevertheless legally and 
perhaps morally responsible for the misconduct of his troops, but such 
punishment was as a practical matter obviously beyond the power of the 
Nationalist Government at the moment, and complete poetic justice in the 
matter of punishment of those thought to be guilty was not even attained 
by the very drastic combined action of the Powers in Boxer days. 

Second: As to the matter of an apology and an undertaking for the future, 
the formal assumption of responsibility for the outrages by the Nationalist 
Minister af Foreign Affairs, his expression of “profound regret” therefor, 
and his assurance that “the Nationalist Government undertake specifically 
that there will be no similar violence” seems entirely adequate. 

Third: The identic notes of April 11, 1927, called for “complete repara- 
tion,” and General Hwang Fu promises just that, namely “compensation in 
full.” The demand of April 11th was for compensatory, not punitive, 
damages. The situation in no wise approached conditions in Boxer days 
when the Chinese Government itself was particeps criminis and, as is well 
known, the United States by its first remission of the Boxer Indemnity in 
1908, repudiated the idea of punitive damages even in that case. 

The identic notes of April 11th do not specify any method of assessing 


2 Peking Leader, April 5th; see also Chinese Social and Political Science Review, January, 
1928, p. 147 et seg. 
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damages. The provision in the present exchanges for a “‘Sino-American 
Joint Commission” to pass upon the question of damages is correct in prin- 
ciple and there is no reason to believe that it will not be satisfactory in 


practice. 
2. General Hwang “made up his record” on the bombardment question 
in the following concise language: 

Referring to the notes exchanged this day on the subject of the 
settlement of the questions arising out of the Nanking incident of 
March 24, 1927, the Minister for Foreign Affairs of the Nationalist- 
Government has the honor to invite the attention of the American 
Minister to the fact that on that date fire was opened upon Socony 
Hill, at Nanking, by the American war vessels, Noa and Preston, then 
lying in port. In view of this fact, the Nationalist Government ear- 
nestly hope that the American Government will express regret at this 
action. 


To this Mr. MacMurray replied: 

The American Minister has the honor to acknowledge the receipt 
of a note of today’s date from the Minister for Foreign Affairs, in which 
reference was made to the fact that on March 24, 1927, the American 
war vessels, Noa and Preston, then lying in port, opened fire upon 
Standard Oil Company hill at Nanking, and in which the hope was 
expressed that the American Government would indicate their regret 
at this action. In reply, the American Minister has to point out that 
the firing referred to was in fact a protective barrage, strictly confined 
to the immediate neighborhood of the house in which the American 
Consul and his family and staff, together with many others, had been 
driven to seek refuge from the assaults of an unrestrained soldiery: and 
not only did it provide the only conceivable means by which the lives 
of this party were saved from the danger that immediately threatened 
them, but it also made possible the evacuation of the other Americans 
residing at Nanking, who were in actual peril of their lives. The 
American Government therefore feels that its naval vessels had no 
alternative to the action taken, however deeply it deplores that circum- 
stances beyond its control should have necessitated the adoption of such 
measures for the protection of the lives of its citizens at Nanking. 


Obviously the United States could not express regret for action necessarily 
taken to protect the lives and property of its citizens, but clearly there can 
be no real objection to explaining the necessity for that action and expressing 
regret that it was necessary. It is argued that this explanation will be 
misinterpreted on the principle qui s’excuse s’accuse. Possibly; but was not 
the necessary action of the American warships also being misinterpreted as 
aggressive? It is submitted that the action taken was not only expedient 
but right, and in the long run will lead to understanding rather than mis- 
understanding. 

3. As respects treaty revision, General Hwang Fu wrote as follows: 

Referring to the notes exchanged this day on the subject of the 


settlement of the questions arising out of the Nanking incident of 
March 24, 1927, the Minister for Foreign Affairs of the Nationalist 
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Government has the honor to express the hope that a new epoch will 
begin in the diplomatic relations between China and the United States; 
and to suggest that further steps may be taken for the revision of the 
existing treaties and the readjustment of outstanding questions on the 
basis of equality and mutual respect for territorial sovereignty. 


And Minister MacMurray replied: 


Although the questions of treaty revision can scarcely be considered 
germane to that of amends to the American Government and its na- 
tionals for the Nanking incident, the American Minister is not averse 
to setting forth at this time what he has already made known in that 
repar to the Minister for Foreign Affairs in conversations with him last 

. month. 

It is unnecessary to recall the traditional friendship existing between 
the United States and China. As is manifest alike from the course of 
action consistently pursued by the American Government and from the 
statement of policy made by the Secretary of State on January 27, 1927, 
the Government and the people of the United States are in full sympathy 
with the desire of the Chinese people to develop a sound national 
life of their own and to realize their aspirations for a sovereignty so 
far as possible unrestricted by obligations of an exceptional character. 
With that in view, the American Government entertains the hope that 
the remedying of the conditions which necessitated the incorporation of 
such provisions in the earlier treaties may from time to time afford 
opportunities for the revision, in due form and by mutual consent, of 
such treaty stipulations as may have become unnecessary or inap- 
propriate. 

To that end, the American Government looks forward to the hope that 
there may be developed an administration so far representative of the 
Chinese people, and so far exercising real authority, as to be capable of 
assuring the actual fulfillment in good faith of any obligations such as 
China would of necessity have for its part to undertake incidentally to 
the desired readjustment of treaty relations.’ 


In pointing out in his reply that treaty revision “can scarcely be con- 
sidered germane” to “amends” for the Nanking incident, Minister Mac- 
Murray himself makes the only criticism which has been suggested of this 
exchange. But if the Nationalist Minister of Foreign Affairs wished to ask 
an irrelevant question to which there was a plain answer which had already 
been given, was there any sound objection to repeating that answer? It is 
submitted that there was not, but on the contrary there was everything to 
gain and nothing to lose by cnce more calling attention to the statement 
which had already been made by the Secretary of State on January 27, 1927. 

The settlement as a whole takes into account not only the interests but 
also the sensibilities of both peoples concerned. It is a good omen for the 
successful negotiation of “equal” treaties. 

This comment would not be complete without some mention of the reac- 

3 The texts of the notes in this series, which were signed on March 30, 1928, and exchanged 
at Shanghai on April 2, 1928, were made public by the Department of State in a press notice 
dated April 3, 1928. 
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tion to the American-Chinese settlement of the Nanking incident of public 
opinion in the Chinese Treaty Ports as reflected in the local press represent- 
ing the various foreign nationalities. For Treaty Port foreign public 
opinion is one. of the elements which must and should be considered in every 
international complication between any of the Western Powers and China. 
It will be recalled that the other countries involved in the Nanking incident 
were also pursuing their separate negotiations for settlement with the 
Chinese authorities. So far none of these negotiations had resulted suc- 
cessfully, and the British negotiations, which seemed to be prospering, were 
broken off, temporarily at least, shortly before Minister MacMurray reached 
his agreement with General Hwang Fu. Under these circumstances it was 
inevitable that the Treaty Port press representing other nationalities than 
the United States should ask in one form or another the question frankly 
put by one British newspaper in the words “How has Mr. MacMurray 
succeeded where Sir Miles Lampson has failed?”’* And it was to be ex- 
pected that there should be a disposition at first to view the American 
settlement with “surprise tinged with regret,” ë and to accuse the United 
States of breaking the solidarity of the Western Powers and of complicity in 
“a return to the old policy of playing off one nation against another.” ê 

Naturally, the exchanges of notes in regard to the bombardment and the 
proposed revision of unequal treaties came in for most of the criticism, par- 
ticularly before the exact texts of these notes were made public, the crafty 
supposition being that the United States must have bought its ‘diplomatic 
victory” by an unworthy surrender on these points. The publication of the 
actual texts of these notes rendered much of this criticism ridiculous, and 
the South China Morning Post of April 5th (British) is fair enough to say in 
the light of the text of Mr. MacMurray’s note re the bombardment, “H that 
means no more than it says it is an eminently proper reply,” and as to the 
note re treaty revision it frankly confesses that “superficially at least the 
American attitude is the same as the British.” In other words, by making 
one “eminently proper” statement and another statement which is sound 
as tested by the attitude of the British Government itself, Mr. MacMurray 
had obtained a satisfactory settlement. 

The North China Daily News (British) led the way (April 2nd) in at- 
tributing the course of the United States to the approaching Presidential 
election, and this found a frequent echo in other local British papers which 
sought to blame the “politicians at Washington ” for tying Mr.MacMurray’s 
hands.” This view was promptly challenged by the local American press,? 
which loyally supported the terms of the settlement.’ 

4South China Morning Post, April 3, 1928. F 5 China Mail, April 3, 1928. 

£ Hong Kong Telegraph, April 4, 1928. 

7 China Mail, April 3rd; South China Morning Post, April 3rd; Central China Post, April 
4th; Hong Kong Telegraph, April 4th; North China Herald, April 7th. 

8 North China Star, April 4th. 

? Peking Leader, April 5th; Nanking Herald, April 10th; China Weekly Review, April 7th. 
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The Japanese-controlled North China Siandard of Peking (April 5th) goes 
so far as to remark that “China’s ‘face-saving’ proclivities” had descended 
to “simian antics”? and that the United States had been a party to this 
“puerile practice.” It characterized the Chinese note of inquiry about the 
Nanking bombardment as “effrontery,” maintained that it should have been 
“flung back in the teeth of the maker,” and criticised the exchange of notes 
about treaty revision as “meaningless.” Even the representative Peking 
and Tientsin Times (British) deems it necessary to acquit America of playing 
a “dirty trick,” apparently, largely on the ground that the other “aggrieved 
powers have not codperated whole-heartedly at any time since the outrages 
occurred,” and that the “British Government by its December, 1926, 
Memorandum and its proposals of January, 1927, cut the ground from under 
the feet of other powers” and “did much to undermine international soli- 
darity.”’ : 

This tempest in the International Teapot of the Treaty Ports is not only 
interesting but characteristic. The state of mind which it represents is one 

‘of the elements which make a just and reasonable solution of the problems 
arising between China and the Western Powers so difficult, for the repercus- 
sion of local foreign sentiment in China is naturally and legitimately felt in 
every capital of the world. And the holding of a just balance between the 
legitimate interests, sentiments and demands of “the man on the spot,” the 
legitimate aspirations of the Chinese people, and the true interests of the 
Western Powers and the wortd at large, is a task of peculiar delicacy. In 
this instance the balance has been held in a steady hand. 

We have protected American life and property and secured the promise 
of adequate reparation for wrongs done to American citizens without un- 
necessarily humiliating a great people. We have codperated in joint con- 
cerns with the other Western Powers without going to the point of making 
them the keepers of our national interests or our national conscience. 

Wintiam C. DENNIS. 


THE RULE OF UNANIMITY AND THE FIFTH RESERVATION TO AMERICAN 
ADHERENCE TO THE PERMANENT COURT 


Sir John Fischer Williams, in his illuminating article concerning “The 
League of Nations and Unanimity,” contributed to this JourNau! has stated 
that “unanimity is the necessary rule for international matters in this sense 
that no independent state can be compelled without its own consent to ac- 
cept obligations,” though he admits that the League of Nations “has in its 
own limited sphere broken with and passed beyond the principle of unanim- 
ity.” It is now quite evident that the United States Senate, in its fifth 
reservation to the Protocol of Signature of the Statute of the Permanent 
Court of International Justice, has raised problems of fundamental signifi- 


1 July, 1925, p. 475. 
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cance for the League, as well as for the United States. The second part of 
this reservation provides that the court shall not, “without the consent of 
the United States, entertain any request for an advisory opinion touching 
any dispute or question in which the United States has or claims an interest.” 
This would appear on first impression to require merely that it should be ac- 
corded entire equality with all members of the League. This impression is 
based on the presumption that unanimity is necessary in asking the court for 
an advisory opinion. ‘‘No such presumption, however, has so far been es- 
tablished,” according to the Final Act of the Conference of States members 
of the Permanent Court of International Justice, held in Geneva on Septem- 
ber 1, 1926.2 
Article 5 of the Covenant of the League provides that: 


Except where otherwise provided in this Covenant or by the terms of 
the present treaty, decisions at any meeting of the Assembly or of the 
Council “shall require the agreement of all the Members of the League 
represented at the meeting. All matters of procedure at meetings of the 
Assembly or of the Council, including the appointment of committees to 
investigate particular matters, shall be regulated by the Assembly or by 
the Council and may be decided by a majority of the Members of the 
League represented at the meeting. 


It may be inferred, therefore, that requests for advisory opinions should re- 
quire unanimity. But Article 15 of the Covenant specifically provides that 
decisions of the Council with respect to actual disputes requires what may be 
termed a “qualified unanimity,” namely, of the members of the Council 
“other than the representatives of one or more of the parties to the dispute.” 
In practice this might mean that a decision affecting a large number of mem- 
bers of the Council would be reached actually by a minority of its members. 
It would seem clear, however, that whenever the League requests the 
Permanent Court of International Justice for an advisory opinion concerning 
such disputes, perfect unanimity is not required. This was the evident 
belief of the Council iz the dispute over Mosul between Great Britain and 
Turkey, though the precise point was not definitively determined because of 
the peculiar circumstances of the controversy. The fact that the court de- 
clined to give an advisory opinion in the Eastern Carelia controversy, be- 
cause of the refusal of Russia to participate as an interested party, does not 
settle the matter. It will be recalled that the court then said: 

There has been some discussion as to whether questions of an advisory 
opinion, if they relate to matters which form the subject of a pending 
dispute between nations, should be put to the Court without the consent 
of the parties. It is unnecessary in the present case to deal with this 
topic. 

And the Council of the League, in its subsequent action in this dispute, ex- 
pressly reserved the right to submit requests for advisory opinions in similar 


2 Printed in Supplement to this JOURNAL, Vol. 21 (1927), p. 1. 
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situations. It is not difficult to visualize a situation where the Council might 
formulate its request for an advisory opinion, either with respect to an actual 
dispute or to an anticipated dispute, in so guarded a form as to afford an 
ample basis of fact to enable the court to reach a decision, without requiring 
the presence of any of the interested parties. This request might be so 
framed as to appear to be purely a question of procedure, like the Mosul case, 
requiring merely a majority vote. If the request concerned such a matter 
as the interpretation of the Monroe Doctrine, the interest of the United 
States in this problem would be most apparent. 

In regard to procedural matters in the League, it has been ingeniously 
argued that, inasmuch as the Council and the Assembly have reserved the 
right to interpret the Covenant, a question whether or not the specific matter 
under discussion was one of procedure would first have to be resolved by a 
unanimous vote! If this were true, any nation in the League would have the 
right of a suspensive veto amounting to the power to completely paralyze 
all action by the League. It is difficult to concede that the doctrine of 
unanimity could lead to so aksurd a result. 

We are led, therefore, by the foregoing considerations to recognize that the 
Conference of States, held in Geneva in 1926, was entirely sound in its con- 
clusion that no presumption has been so far established that the adoption of 
a request for an advisory opinion by the Council or Assembly requires a 
unanimous vote. ‘It is therefore impossible to say with certainty whether 
in some cases, or possibly in all cases, a decision by a majority is not suffi- 
cient.” In the light of this conclusion, the condition imposed by the United 
States Senate in the fifth reservation is seen to amount to a demand for a 
privileged position, and not for equal rights with the other members of the 
Court. Whether requests for advisory opinions require absolute unanimity, 
qualified unanimity, or a mere majority, the United States Senate insists 
that no request for an advisory opinion “ touching any dispute or question in 
which the United States has or claims an interest” shall be entertained by 
the court without the consent of the United States. 

It is a matter of peculiar interest to inquire why the members of the 
League of Nations should seem disposed to allow this fundamental question 
concerning unanimity to remain unsolved. An obvious answer is that they - 
feel unable to reach a definite decision because of the complications and the 
implications of the problem. They are unwilling, by an arbitrary decision 
based possibly on inadequate discussion, to restrict unduly the larger useful- 
ness of the League. Another answer is that advanced most ably by Sir 
Cecil Hurst in the Geneva Conference of 1926 to the effect that: “It would, 
in fact, be better to wait for the rule of law to develop out of practical cases 
rather than to ask the Court to give a binding opinion upon a problem which 
at present was not ripe for solution.” This attitude of solvitur ambulando, 
so characteristic of the Anglo-Saxon mind, is quite intelligible and entitled 
to the utmost respect. 
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Still another answer, of extreme importance, is that the League should be 
reluctant to surrender a powerful, indirect method of securing obligatory 
jurisdiction of the court over all international disputes through requests for 
advisory opinions adopted by a mere majority vote. It has been argued 
with considerable show of reason that the advisory opinion should supple- 
ment the jurisdiction of the League over all disputes which may be brought 
before it. This would appear to be the logical implication of the controversy 
between France and Great Britain concerning the nationality decrees in 

‘Tunis and Morocco. France was virtually constrained, nolens volens, to 
allow the dispute to be referred to the court for an advisory opinion. Ifit be 
found possible to achieve obligatory jurisdiction by the indirect route of 
advisory opinions adroitly requested for that purpose, it would seem evident 
that the United States might have still stronger reasons for insisting on the 
fifth reservation in order to guard against all constraint, even though of a 
moral kind, with respect to any essential interests such as might be involved, 
for example, in an interpretation of the Monroe Doctrine. 

Various representatives at the Geneva Conference argued that this funda- 
mental issue concerning unanimity should be referred to the Permanent 
Court of International Justice for final determination. Senator Thomas J. 
Walsh has urged that this be done. Mr. Charles Evans Hughes, in his 
presidential address before the American Society of International Law on 
April 28, 1927,3 quotes, with entire approval, the view expressed by Mr. Raul 
Fernandez, who was a member of the Advisory Commission of Jurists which 
drafted the statute of the court, that “the solution of this difficulty is in the 
hands of the Council and the Assembly at Geneva,” and that “the only 
possible solution is the formal admission that a request for an advisory opin- 
ion is one of those questions for which a unanimous vote is necessary.” But 
such proposals are unacceptable to many of the members of the League of 
Nations for the reasons already indicated, namely, reluctance to impair the 
possible usefulness of the League, the desire to find a working solution in 
actual practice, and insistence on the right of the League to be the final judge 
of its own powers. 

If the court were asked to settle this legal question once for all, and should 
decide that a unanimous vote is necessary for the adoption of any request 
for an advisory opinion, it might greatly facilitate the ultimate decision of 
the United States to adhere to the court. There would still remain, how- 
ever, the troublesome problem of “qualified unanimity,” where the votes of 
interested parties in disputes brought before the League would be ignored 
under the general powers of the Council and of the Assembly. It may 
prove impossible for the United States to reconcile itself to so important a 
constraint. If the court should decide that requests for advisory opinions 
might in some cases be adopted by a mere majority vote, the United States 
would be faced with the difficult alternative of either receding completely 

3 See Proceedings, p. 15. 
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from the condition imposed by the fifth reservation, or of remaining in- 
definitely out of the court. In any event, there is no doubt that the United 
States already enjoys full access to the court, and shat its well-known predi- 
lection for arbitration and the judicial settlement of international disputes 
should lead it to make use of the court whenever a dispute may arise which 
the ordinary methods of diplomacy may not be able to adjust. 

i Purr MARSHALL Brown. 


CONSERVATION OF MARITIME LIFE 


The decrease in certain species of fish and maritime life and the threatened 
extermination of other species are matters of growing importance in inter- 
national relations. The lessening area of grazing lands is affecting the sup- 
ply of animal food. Proposals are being made that the conservation of food 
fisheries be undertaken by general international coöperation. 

There have already been some limited agreements relating to fish and 
animal life in the high seas where conservation would otherwise have been 
impossible because outside national jurisdiction. The general treaty of 1882 
for the regulation of the North Sea fisheries aims {o-conserve maritime food 
resources outside territorial waters. The convertion between the United 
States and Mexico of December 28, 1925, in Section III states as one of its 
purposes the “conserving and developing of the marine life resources in the 
ocean waters off certain coasts of each nation.” A joint commission has 
been appointed to carry out the purpose and prov-sions are agreed upon for 
making regulations effective. This convention applies “to both territorial 
and extra-territorial waters.” States are, in general, reluctant to agree to 
any regulation which will affect their freedom oi action within territorial 
waters. Recent technical investigations seem to indicate that it may be 
more important for the conservation of maritime life to regulate action 
within territorial waters than in the high sea. Sueh regulation would imply 
a recognition of some degree of modification in former claims to exclusive 
jurisdiction in territorial waters and a recognition of the general well-being 
as paramount to special national claims. 

The United States’ position as to the preservation of maritime life would 
doubtless be as Mr. Justice Halmes affirmed in regard to bird life in Missouri 
v. Holland (252 U. S. [1920] 416): 

Here a national interest of very nearly the frst magnitude is involved. 
It can be protected only by national action in concert with that of an- 
other Power. The subject-matter is only trensitorily within the State 
and has no permanent habitat therein. But for the treaty and the 
statute there soon might be no birds for any Powers to deal with. We 
see nothing in the Constitution that compels the Government to sit by 
while a food supply is cut off and the protectors of our forests and our 
crops are destroyed. 

GEORGE GRAFTON WILSON. 
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ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The Twenty-Second Annual Meeting of the American Society of Inter- 
national Law took place in Washington April 26-28, 1928, and the program 
was successfully carried out as previously announced. The commodious 
room in the Willard Hotel was not large enough to accommodate the hun- 
dreds who attended the opening session to hear Mr. Hughes’ presidential 
address, and many were turned away. Mr. Hughes took as the subject of 
his address ‘‘The Outlook for Pan-Americanism—Some Observations on the 
Sixth International Conference of American States.” The address was the 
first authoritative proncuncement made by Mr. Hughes on the subject of the 
conference, since he returned from Habana as Chairman of the American 
Delegation. After some preliminary observations on the Pan-American 
Conferences and the policy of the United States toward them, Mr. Hughes 
dealt particularly with the acts of the Habana Conference with reference to 
the reorganization of the Pan-American Union, the codification of inter- 
national law, problems cf communications and various codperative efforts be- 
tween the Americas, and proposals concerning conciliation and arbitration. 

Mr. Hughes was followed on the program by the Honorable Benjamin 
Russell, formerly Justice of the Supreme Court of Nova Scotia, who, in a 
paper entitled “Canada’s International Status,” undertook to refute recent 
contentions of Canada’s political independence of the British Empire in some 
of its international relations. 

The opening session on Thursday evening was concluded with the report 
of the Special Committee on Collaboration with the League of Nations Com- 
mittee for the Progressive Codification of International Law. The report of 
the committee, presented by Professor Jesse S. Reeves of the University 
of Michigan, Chairman, recommended that the Society express its sympathy 
with the research in international law recently undertaken by an advisory 
committee selected by the faculty of the Harvard Law School,! and that the 
Society approve the publication of the results of that research in this Jour- 
NAL; that the Society express its approbation of the coöperation of the 
Government of the United States with the League of Nations Committee 
for the Codification of International Law, and its hope that the Government 
will participate fully in the forthcoming conference at The Hague for the 
codification of the subjects of nationality, territorial waters, and responsi- 
bility of states for damage done in their territory to the person or property 
of foreigners. The recommendations of the committee were later unani- 
mously adopted at the closing session of the Society. 

The second session took place on Friday morning, April 27, at ten o’clock, 
and was opened with a formal paper on “Nationality,” by Colonel Clement 
L. Bouvé, American Agent of the General Claims Commission—United 


1 An editorial comment on the organization and work of this Research Committee appeared 
in the January, 1928, JOURNAL, page 151. 
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States and Mexico. Colonel Bouvé limited his treatment of the subject to 
certain suggestions concerning the termination oi dual nationality at birth. 

The afternoon session on the 27th was formally opened by Professor 
Charles E. Hill, of George Washington University, with a paper on the 
subject of the “Responsibility of States for Damage Done in Their Territory 
to the Person or Property of Foreigners,” and the 2vening session of the same 
day was opened by Professor George Grafton Wilson, of Harvard University, 
who read a most interesting paper on the subject of “Territorial Waters.” 
The three sessions on Friday, the 27th, it will be noted, were devoted to the 
three subjects which have been placed upon the >rogram of the Conference 
on the Codification of International Law proposed to be held at The Hague 
in 1929. The papers by Messrs. Bouvé, Hill and Wilson, which opened the 
respective subjects, were followed by animated Ciscussions of the members 
which made the meeting the most lively and interesting one held in recent 
years. The verbatim report of these discussions which will be reproduced 
` along with the formal papers in the printed volumne of Proceedings, now in 
the press, will provide the aksent members with the views and opinions of 
statesmen, professors, lawyers, judges, arbitrators, government counsel and 
agents, who were present and took part, upon tke three subjects which are 
now. being given intensive study with a view to ~heir eventual codification. 
One full day was not sufficient to exhaust the debates of the subjects under 
discussion, and the greater part of Saturday mcrning was therefore given 
over to the conclusion of these discussions. 

After the discussions were concluded on Satuzday morning, the Society 
reélected the officers of the preceding year, addirg Judge Edwin B. Parker 
and Mr. Jackson H. Ralston to the list of Honorary Vice Presidents. Pro- 
fessor Frederick A. Middlebush, of the University of Missouri, was elected to 
the Executive Council to serve until 1930 in plae of Mr. Edward C. Eliot, 
deceased, and the following new class of the Council was elected to serve 
until 1931: Messrs. Green H. Hackworth, Charles E. Hill, Manley O. Hud- 
son, Edwin R. Keedy, Charles E. Martin, Leo S. Rowe, Henry W. Temple 
and Charles Warren. Judge Dionisio Anzilotti, of the Permanent Court of 
International Justice at The Hague, was elected aa honorary member. Ata 
meeting of the Executive Council which followed the adjournment of the 
Society, committees were appointed for the ensucng year, and the Board of 
Editors of the JOURNAL was reélected. Appropricte minutes were entered in 
the record concerning Mr. Archibald Cary Cooidge and Mr. Edward C. 
Eliot, who died during the preceding year. 

About two hundred and twenty-five members and guests attended the 
annual dinner which closed the meeting on Sasurday evening, April 28. 
Mr. Hughes presided as Toastmaster, and the speakers were the French 
Ambassador, the Secretary of State, Honorable Edith Nourse Rogers, Repre- 
sentative in Congress from Massachusetts, and Dr. James Brown Scott, the 
Honorary Editor-in-Chief of the Journar. The dinner was made the occa- 
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sion for an important announcement by the Secretary of State giving the 
views of the United States upon the six major points raised by the French 
Government in the negotiations for a multilateral treaty denouncing war and 
agreeing not to resort to it for the settlement of international disputes. 
These points dealt with the bearing of the proposed treaty upon self-defense, 
the Covenant of the League of Nations, the Treaties of Locarno, treaties of 
neutrality, wars with a treaty-breaking state, and the universal application 
of the proposed treaty. ; 

When President Hughes sounded his gavel bringing the Twenty-Secon 
Annual Meeting to a close on Saturday evening, every member felt that the 
meeting had been a distinct success, that the discussions will prove valuable 
in the clarification of the subjects treated, and that the personal contacts 
formed by many members from all parts of the country would prove of 
mutual benefit in the future. All were disposed to agree with the Toast- 
master’s concluding remark, that “There is no reason why this Society, 
meeting in the capital, dealing with international law, should not be the 
center of a very wide and intelligent interest.” 

GEORGE A. Fivcu. 


REFORMS IN THE STATE DEPARTMENT AND FOREIGN SERVICE 


The State Department has recently had to bear a heavy burden of publie 
criticism, both as to its policies and as to its methods. This is perhaps the 
inevitable result of the public realization that the Department of State has 
become in fact, what it was so long in law only, the most important depart- 
ment of our government. 

There has been a considerable clamor in regard to appointments in the 
Foreign Service. When Senator Harrison introduced a resolution asking 
the Foreign Relations Committee to investigate the administration of the 
Rogers Act and to report its findings and recommendations to the Senate,! 
that committee referred the matter to a subcommittee of three under the 
chairmanship of Senator Moses, who formerly served as our Minister to 

. Greece.2 In order to secure the freest testimony from those who appeared, 
the hearings were held in camera and under a pledge of secrecy. State- 
ments and complaints were also received from others who were unable to 
attend. 

15. Res. 76, introduced December 17, 1927: “Resolved, That the Committee on Foreign 
Relations is authorized and directed (1) to investigate the administration of the Act entitled 
‘An Act for the reorganization and improvement of the Foreign Service of the United States, 
and for other purposes,’ approved May 24, 1924, as amended, and particularly the work of 
the Foreign Service Personnel Board, for the purpose of determining what results have been 
obtained under the provisions of such Act, and (2) to report to the Senate, as soon as prac- 
ticable, the results of its investigation, with such recommendations as it deems advisable.” 

2 In addition to Senator Moses, as chairman, the subcommittee consisted of Senator 
Harrison, introducer of the resolution, and Senator Reed of Pennsylvania. 
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The report of the subcommittee, which seems to have been unanimous, 
reached the conclusion “that there is something wrong with our Foreign 
Service.” That something the report found to be the partial and too rapid 
promotion of diplomatie officers, in disregard of the claims of consular offi- 
cers to recognition. “To such an extent did this operate, as the testimony 
shows, that in the first two and one-half years of the operation of the new 
legislation there was a total of 214 promotions in the entire Foreign Service, 
of which not less than 76 were awarded to officers who ranked in the diplo- 
matic branch, or 63 per cent of all diplomatic officers, whereas only 37 per 
cent of the consular officers were so favored.” The so-called reparation 
appointments subsequently made in the consular branch were not adequate 
to balance this injustice. 

Although all this is undoubtedly true, it must be remembered that the 
freedom of choice in filling diplomatic posts is still much restricted by the 
practical necessity that the appointee enjoy an independent income. Thanks 
to the laudable efforts of Chairman Porter of the House Foreign Affairs 
Committee, much has been done to remedy this in the purchase of official 
residences for our representatives. Generous appropriations for the pur- 
chase of buildings have been made and the selection placed in the hands of a 
competent board, but several years must elapse before adequate buildings 
can be purchased or erected. In the meantime, it is imperative to allow our 
representatives rent or post allowances under a cazeful system of regulation, ` 
and this is proposed in the bill which Senator Moses introduced to embody 
the recommendations of the subcommittee’s report. Mrs. Rogers’ bill, as 
introduced in the House, does not differ materially from the Senate Bill.4 

In this connection, it is gratifying to note that both of these bills recom- 
mend representation allowances, so that our ministers and consuls may be 
able to meet the legitimate expenses of official ensertaining without paying 
the bills out of their own pockets. In the desire tc avoid the waste of public 
money, we have tended to restrict the choice of diplomats to those who had 
wealth, Official representation allowances experded under carefully pre- 
pared regulations of the State Department will have a wholesome effect in 
putting a check upon lavish and ostentatious unoff-cial entertaining, which is 
contrary to our best traditions and national ideals. 

As to some other points, however, the recommendations of the report and 
the embodying legislation do not seem to have been sufficiently considered. 
When Congress meets after the election is over, we may expect further hear- 

3 The Act of May 7, 1926, 44 Stat. 404. The Foreign Service Buildings Commission as 
established by the Act is composed cf the Secretary of State, the Secretary of the Treasury, 
the Secretary of Commerce, the cheirman and the ranking minority member of the Com- 
mittee on Foreign Relations of the Senate, and the chairman and the ranking minority mem- 
ber of the Committee on Foreign Affairs of the House of Representatives. 

1 5. 4382, passed the Senate May 10, 1928, and was presented to the House May 11, 1928, 


too late for action before adjournment. H. R. 18625, intreduced by Mrs. Rogers May 8, 
1928. i 
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ings and debates preliminary to the enactment of legislation intended to meet 
the needs of the service. If we adopt the proposal of the Moses report and 
divorce the Personnel Board from the Foreign Service, we must have a care 
that we do not make our diplomatic appointments the football of a Wash- 
ington social coterie. We may then expect Mr. Sabath to introduce a joint 
resolution, as he did recently, which would direct “the Secretary of State to 
instruct our ambassadors and ministers that our country’s affairs should not 
be subordinated to our title and social seekers.” 5 

It may be improper that men of the career be members of the promotion 
board to pass upon their colleagues; but if there is to be a board at all, what 
others can be found wko have the necessary information? However that 
may be, it would seem reasonable when the Secretary of State does pick 
those whom he considers to be the most competent officers to advise him in 
regard to the making of promotions, that he should give these specially effi- 
cient officers some of the rewards which they are handing out to others. To 
impose such an arduous and disagreeable task under any other circumstances’ 
would be to do them a grievous wrong. The justice of the. criticism of the 
report on this head is more apparent than real. Nor should we forget that 
the rapid promotion of the competent younger men without slavish regard 
to mere seniority will make for efficiency, and should not, in principle, be 
made a ground for criticism. 

If the Secretary of State were required by law to make an annual report to 
the President or to Congress, the public would learn who had been appointed.® 
More adequate publicity is the remedy for many of the ills of bureaucracy at. . 
Washington. Good administration requires the centralization of responsi- 
bility, but the fullest publication of facts and acts. 

One of the principal objects which the Rogers Act had in view was the 
combination of the consular and diplomatic services into a unified Foreign 
Service. In view of the recognized difference of function between the diplo- 
matic and consular services, it was expected by those who secured the passage: 
of this legislation that diplomatic and consular officers would continue gen- 
erally in the same branch of the service, but that a sufficient interchange 
would take place to secure the most appropriate allocation and to prevent a. 
narrow esprit de corps and consequent jealousy between the two branches of 
the service. This hope has not been fully realized. The diplomatic officers 
have used all their energy and influence to prevent any transfer. They have 
not recognized the fact that the consular career, although different, was. 


5H. J, Res. 293, introduced by Mr. Sabath, May 1, 1928. Mr. Sabath was evidently in 
jocular mood, yet he touches upon a serious evil in our service, the increasing demand of 
visitors seeking abroad the social distinction which they have not been able to secure at home. 
They absorb a great deal of valuable time and interfere with the performance of more serious. 
duties. In the words of the resolution, ‘henceforth official duties should not be subordi- 
nated to the appeals of the title hunting and vanity social seeking class.” 

è See editorial comment, injra, p. 248. 
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equally honorable. It was only natural that consuls, for their part, should 
have resented this attitude. 

The Moses report recognizes that the diplomatic function is not identical 
with that of the consul, and that the problems of using a single list for the 
entire Foreign Service require tact and experience on the part of those who 
make the assignments. In so far as possible, the rewards and emoluments of 
both branches should be kept equal; but, as the minority report observes, 
“complete fluidity can not be wholly obtained at any time.” The two 
careers are sufficiently different and specialized to make it unwise to have 
- recourse to indiscriminate interchange. Yet it probably will often be found 
that consuls trained through long years of responsibility while in charge of 
important posts are better suited for promotion to the rank of minister than 
are the majority of diplomatiz aspirants. A reasonable number of such pro- 
motions would be wholesome for both branches of the service. 

It is not, however, in the foreign but in the departmental service that the 
most glaring injustices now prevail and call for equitable adjustment. Chair- 
man Porter has well expressed this in the preamble of his bill, introduced 
with such a purpose in view: 

Whereas the compensation of home-service officers is grossly inade- 
quate in comparison with the compensation paid to officers of the foreign 
service who receive and carry out such instruction, as witness the recent 
preparation and delivery of the epoch-making international peace docu- 
ments exchanged between the United States and France; and 

Whereas it is inconsistent with reason and good administrative 
practices to pay smaller salaries to officers in the home service of the 
Department of State who prepare and issue instructions than to the 
officers in the foreign service who receive such instructions; . . .” 


The responsible heads of the important divisions of the Department should 
receive adequate salaries in place of the ridiculously inadequate sums which 
are now appropriated for that branch, and they should be assisted by more 
thoroughly trained subordinetes. Many of the State Department employ- 
ees are able, and almost without exception they are faithful and hard-work- 
ing, but when they enter the Department they have not generally had the 
basic training which enables them, after several promotions, to fulfill in the 
most able manner the important duties to which they have risen through 
long tenure and inevitable seniority promotions. The publications of the 
“Department is another matter of much needed reform.® 

Above all, let us hope thai stereotyped and stultifying seniority will not 
replace rapid promotion on the basis of true efficiency. The foreign service 
of the United States is our greatest protection against war and fatuous poli- 
cies which lead to war. If we would protect ourselves from disastrous error, 
we should rapidly promote to positions of responsibility the ablest official. 
The most pressing need of all is to place the departmental service on an 


1 H. R. 13179, introduced April 19, 1928. 8 See editorial comment, infra, p. 629. 
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economic equality with the field service. Perhaps it may be well to arrange 
for an easier and more frequent transfer from the departmental service to the 
field, in order that the prestige of the departmental service may be increased. 

With the coming session of Congress, all of these matters will doubtless be 
the subject of legislative consideration, and after the Foreign Relations 
Committee of the Senate and the Foreign Affairs Committee of the House 
have held hearings, Congress and the public will be in a much better position 
to understand the needs of our foreign service and will the better understand 
certain of the difficulties which the officials of the Department of State are 
themselves most anxious to correct. It may ultimately prove possible to 
combine all three branches of the service into one unified Service of Foreign 
Relations with a home branch and a foreign branch. 

ELLERY C. STOWELL. 


THE BURTON RESOLUTION ON TRADE IN MUNITIONS OF WAR 


The Burton resolution, which was favorably reported by the Foreign 
Affairs Committee of the House of Representatives but which failed to pass 
that body, provided for « radical change in the policy of the United States in 
respect of trade in munitions of war during neutrality. By the resolution, as 
amended by the committee, it was “declared to be the policy of the United 
States of America to prohibit the exportation of arms, munitions or imple- 
ments of war to any nation which is engaged in war with another.” It was 
provided that whenever the President should issue a proclamation of neu- 
trality “it shall be unlawful, except by the consent of Congress, to export or 
attempt to export any arms, munitions, or implements of war from any place 
in the United States or any possession thereof to the territory of either bellig- 
erent or to any place if the ultimate destination . . . is within the territory ` 
of either belligerent or any military or naval force of either belligerent.” 

The term “arms, munitions or implements of war” is specifically defined 
by listing the articles which the term includes. A penalty of not exceeding 
$10,000 and imprisonment not exceeding two vears, is sc for a violation 
of the provisions of the resolution. : 

It is interesting to compare these proposed restrictions with the existing 
practice and law of nations in regard to trade in munitions of war. In the 
seventeenth and eighteenth centuries, engagements were occasionally entered 
into between governments not to allow individuals to ship arms and other 
war supplies to the enemy or rebels of either party. These treaties, applying 
to the enemy of either party but not to both belligerents, were in a sense 
treaties of alliance. Treaties of this kind were made by Spain, England, 
Holland, France, Denmark, Hamburg and Mecklenburg. This series of 
treaties was followed by the action of several countries (as for example, 
Bavaria, Hamburg, the Sicilies, Sweden and Denmark) prohibiting by law a. 
subject from supplying arms to a belligerent. And the states which joined. 
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the Armed Neutrality of 1780-1783 bound themselves to enact similar pro- 
hibitions. 

In the Crimean War, most of the European neutrals prohibited their ships 
from carrying contraband, and some of them prohibited the exportation of 
contraband altogether. Prussia, however, actually authorized trade in 
contraband. During the Civil War in the United States, Germany and 
England furnished the North and the South with munitions. 

In the Franco-Prussian War the Prussian Government complained that 
shipments of war-like stores were being made by Great Britain to France. 
Lord Granville replied that the British Government had invariably assumed 
the same attitude under similar circumstances when she was not bound to 
contrary action by treaty. The United States followed the same policy. 
However, Austria, Belgium, Denmark, Italy, Spain and Switzerland pro- 
hibited the exportation or transit of such articles, Sweden, Portugal and 
Spain restricted the transportation of war supplies, while Chile and Peru 
prohibited the sale of contraband. 

In the Russo-Turkish War, 1877-78, large shipments of guns were sent to 
Turkey and to Russia by the Krupps without objection on the part of the 
belligerents, and England affirmed the right of her subjects to export arms to 
Turkey. In the Spanish-American War of 1898, Holland, Sweden, Norway, 
Denmark, Portugal, Brazil, Haiti, China and Colombia placed more or less 
restriction on the exportation or transportation of munitions. In the Boer 
War, the United States sold quantities of war supplies to Great Britain, as 
did also Germany, and Austria then followed the same practice. 

The subsequent wars showed the same thing. The larger Powers stood for 
freedom of trade in contraband by individuals. England and the United 
States always maintained the legality of the trade. France, Italy, Germany, 
` and latterly Austria, also allowed the trade, but the smaller nations, while 
not denying the right to engage in the trade, frequently prohibited or re- 
stricted it, probably for the purpose of avoiding embarrassment or con- 
troversy with powerful belligerents. 

As to the opinion of jurists on the legality and propriety of trade in muni- 
tions by neutrals, it may be said that only a small minority (perhaps one- 
fifth) advocate unreservedly the prohibition of the export of contraband of 
war. While it is well established that neutral governments are not them- 
selves to engage in arms traflic with belligerents, yet the preponderance of 
opinion is that neutral citizens may trade in arms, munitions and war-like 
stores, subject to the risk of such goods being captured and confiscated by the 
belligerents; with one exception, which has grown up in modern times, namely, 
that neutral territory shall not be used as a base for naval or military expe- 
ditions. However, when one belligerent is put at a disadvantage by reason 
of the trade in munitions, it is apt to complain. History shows that the an- 
swer to complainants invariably is that international law does not require the 
neutral to interfere to prevent its citizens from engaging in such commerce or 
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to protect them in pursuing it. This rule of law has been crystallized in the 
Hague Conventions of 1907 as follows: 
Article 7. A neutral Power is not bound to prevent the export or 


transit, for the use of either belligerent, of arms, ammunition, or, in 
general, of anything which could be of use to any army or fleet. 


Notwithstanding the practice of the great Powers, and the clear provisions 
of the Hague Conventions, Germany and Austria-Hungary made formal 
complaints to the United States during the World War against the exten- 
sive trade in munitions with the Allies from which the Central Powers 
were cut off. The replies of the United States stated its position and policy 
on munitions trade. Its arguments, among others, were that the practice 
of nations, including Austria and her ally Germany, had been to trade in 
munitions regardless of the relative situations of the belligerents; that the 
United States policy depended on the right to purchase arms from neutral 
countries in case of foreign attack; that a contrary principle would tend 
to force militarism on the world and turn nations into armed camps; and 
that the great weight of authority advocated the freedom of trade in muni- 
tions. In his note of August 12, 1915, to Austria-Hungary, Secretary 


Lansing said: 
‘ The principles of international law, the practice of nations, the na- 
tional safety of the United States and other nations without great mili- 
tary and naval establishments, the prevention of increased armies and 
navies, the adopticn of peaceful methods for the adjustment of inter- 
national differences, and finally neutrality itself, are opposed to the 
prohibition by a neutral nation of the exportation of arms, ammunition, 
or other munitions of war to belligerent Powers during the progress of 
the war. 

After this forceful statement of the American position no further complaints 

were made by the Central Powers. 

There has, however, been a tendency in the last quarter century to prohibit 
the exportation of munitions to insurgents or rebels engaged in civil strife. 
The practice of the United States is a good example. The Joint Resolution 
of April 22, 1898, authorized the President in his discretion to prohibit the 
export of coal or other material used in war from the ports of the United 
States, and this was in effect amended by the Joint Resolution of March 14, 
1912, providing: 

That whenever the President shall find that in any American country 
conditions of domestic violence exist which are promoted by the use of 
arms or munitions of war procured from the United States, and shall 
make proclamation thereof, it shall be unlawful to export except under 
such limitations and exceptions as the President shall prescribe any 
arms or munitions of war from any place in the United States to such 
country until otherwise ordered by the President or by Congress. 


A somewhat similar provision was incorporated in the Espionage Act of 
June 15,1917. The 1912 provision was reénacted by the Act of January 31, 


EDITORIAL COMMENT 613 


1922, and made applicable to “any country in which the United States exer- 
cises extraterritorial Jurisdiction.” i 

At the Paris Conference, a convention on traffic in arms was signed at St. 
Germain, September 10, 1919, by the Allied and Associated Powers. The 
parties agreed, generally speaking, to prohibit the export of arms and ammu- 
nition used in war, except for the use of the signatory governments, and also to 
prohibit the export of firearms, other than those used in war, when destined 
to certain closed zones and territories enumerated. This treaty has appar- 
ently been supplanted by the Geneva Convention on the same subject, signed 
June 17, 1925, by the United States and other Powers, which follows the 
same general lines as the St. Germain Convention. The new convention, 
however, provides in Article 33 that in time of war the prohibition on the 
exportation of munitions or implements of war shall be suspended until the 
restoration of peace so far as concerns consignments “to or on behalf of a 
belligerent.” 

Finally, at the recent Pan American Conference at Havana, a convention 
on maritime war was signed by the United States and other countries, Jan- 
uary 20, 1928, which contains the following article: 

Article 22. Neutral states are not obligated to prevent the exporta- 
tion or transit, at the expense of any one of the belligerents, of arms, 
munitions, and in general everything that may be useful to its military 
forces. 

It is apparent that, while the present laws of the United States restrict the 
shipment of munitions (1) to any American or extraterritorial country, (2) 
torn by domestic violence, the Burton resolution proposes to extend the 
restriction (1) to all the world, and (2) to international war. At the hear- 
ings, the Secretaries of War and Navy, and other members of the Govern- 
ment, opposed the resolution. The main argument advanced was that the 
United States military establishment depended on private manufacture of 
munitions and war supplies. The United States had no government arse- 
nals and during the last war government arsenals supplied only 10% of the 
munitions. It was thought that under the Burton resolution the manu- 
facture of articles used in war supplies, especially chemicals and other essen- 
tial materials, would be slowed up in the United States, while in foreign 
countries these industries would be forging ahead without being hampered by 
this restriction on trade in these articles. It would, therefore, make it 
necessary to accumulate large reserves in this country for possible use in time 
of war, which reserves would be constantly becoming more or less obsolete. 
There are also certain materials essential in the manufacture of munitions 
which must be obtained from foreign countries. The Secretary of the Navy 
is reported as testifying that, “If the Burton resolution had been in effect in 
the World War, American participation would have been so reduced that 
Germany would have won the war.” 

In short, the resolution overlooks the fact that the peace basis of the 
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United States armament is dependent in time of war on the right to purchase 
arms from neutral countries until sufficient war materials can be obtained 
and prepared in this country. If the principles of the Burton resolution were 
adopted by other nations, it might force all nations to accumulate supplies of 
war materials and tend to increase militarism at home and abroad. 

_ The prohibitions in the Burton resolution are much stricter than those in 
the Geneva Convention of 1925, which in time of peace allows shipments to 
governments or their agencies, and which in time of war is suspended.: At 
Geneva the small nations, who depend on foreign war supplies, appear to have 
opposed any arrangement which would exclude them from the purchase of 
arms abroad. The events of the last war were still fresh in their minds. 
What would have been the situation of Belgium, or indeed of Holland, as to 
their military defenses if the purchase of war supplies in other countries had 
been prohibited? 

Finally the Burton resolution obliterates the distinction long maintained 
in this country between an exportation of arms as a purely commercial 
venture, and an exportation involving the use of territory as a base of opera- 
tions. It would place a restriction by municipal law on a trade which inter- 
national law sanctions. At the same time, it would place a very onerous 
duty of self-imposed neutrality on the United States, violations of which 
would no doubt bring charges by the belligerents of laxity or bad faith on the 
part of this country, particularly if any change in the resolution were made by 
Congress during the progress of a war in which the United States was neutral. 
For these reasons, it has been suggested that any restriction or control of the 
kind proposed by the Burton resolution should be made by the importing 
country and not by the exporting country. 
L. H. Woorser. 


RESTATEMENT OF THE LAW OF NEUTRALITY IN MARITIME WAR 
In February, 1928, Senator Borah introduced a Senate Resolution reading 


as follows:! 

Whereas the rules of maritime law in time of war as cadified at the 
Second Hague Conference and in the Declaration of London were in 
important respects departed from during the late, war; and 

Whereas it is important as a condition of the limitation of arma- 
ments and of the orderly conduct of international relations that the 
rules of law as developed in the course of centuries be not left in doubt 
or uncertainty; and 

Whereas the present chaotic state of maritime law—leaving the seas 
subject to no definite rulessave that of force and commerce to no ultimate 
protection save that of battle fleets—constitutes an incentive for great 
naval armaments; therefore be it 

Resolved, That the Senate of the United States believes: 

First. That there should be a restatement and recodification of the 
rules of law governing the conduct of belligerents and neutrals in war at 
sea. 

1S. Res. 157, 70th Cong. 1st sess. 
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Second. That the leading maritime powers of the world owe it to the 
cause of the limitation of armaments and of peace to bring about such 
restatement and recodification of maritime law. 

Third. That such restatement and recodification should be brought 
about if practically possible prior to the meeting of the Conference on 
Limitation of Armaments in 1981. 

This resolution has a long and significant background. It has its ọrigin in 
the differences which arose ketween the United States and Great Britain 
during the period 1914-1917, as to the respective rights of belligerents and 
neutrals in maritime war, culminating finally in the breakdown of the Geneva 
Conference of 1926, among Great Britain, the United States and Japan, for 
the limitation of naval armaments. It would be most unfortunate if the 
difference of views as to rules of law were to become irreconcilable; and it is 
doubtless to prevent such an outcome that the Borah resolution was intro- 
duced. The resolution is likely to be debated, and probably adopted, in 
connection with the Naval Appropriation bill to come before the December 
session of Congress. 

Since the Armed Neutralities of 1780 and 1800, in which neutral nations 
first sought armed organized protection for their rights, steady progress had 
been made by international agreement in limiting belligerent claims to inter- 
fere with neutral rights, and in enabling neutrals to escape ruination from 
wars in which they had no part or interest. The Encyclopedia Britannica 
correctly remarked: 


Neutrality is the most progressive branch of modern international 
law. ... The rapid changes it is undergoing are in fact bringing the 
state-system of the modern world nearer to the realization of the dream 
of many great writers and thinkers, of a community of nations just as 
much governed by legal methods as any community of civilized men. 


To this desirable end the United States has, from the beginning of its 
history, made the most commendable contributions, forever identified with 
the names of Washington and Jefferson. These contributions arose from 
resistance to British encroachments on neutral rights in the wars of 1793, 
when Britain undertook to prevent American commerce from reaching 
France, on the alleged ground that France was a peculiarly reprehensible 
nation, that the French Government had taken over control of the food 
supply, and that the entire population was engaged in war. The inference 
was that all foodstuffs sent to France would thus have a military or combat- 
ant destination. That argument Jefferson unequivocally denied. He 
maintained that “reason and usage” had “established that, when two 
nations go to war, those who choose to live in peace retain their natural right 
to pursue their agriculture, manufactures and other ordinary vocations,” 
and “to carry the produce of their industry, for exchange, to all nations, 
belligerent or neutral, as usual,” subject to the restriction “of not furnishing 
to either party implements merely of war,” commonly known as contraband, 
nor of carrying “anything whatever to a place blockaded.” 
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When the British argument was repeated in 1916, with the substitution of 
Germany for France, it was not resisted as effectively as Jefferson had resisted 
it, over a hundred years before. The nineteenth and twentieth centuries had 
been marked by a steady advance in restraining belligerent claims and giving 
neutrals an established legal status, much along Jeffersonian lines. The de- 
cisions of Lord Stowell and of Marshall had made important contributions 
to this end; as had later the Declaration of Paris, the two Hague Conferences, 
and the confirmation of existing law embodied in the Declaration of London. 

International relations still contemplate the possibility of war. Interna- 
tional law, through the development of centuries, has worked out a fairly 
definite compromise between the two conflicting and irreconcilable claims of 
the belligerent to stop all trade with his enemies, and of the neutral to con- 
tinue freely to trade with both belligerents. That compromise, like all ad- 
justments, is founded not on logic but on agreement. Such agreement is the 
law governing their reciprocal relations, and it cannot legally be departed 
from by either party. Itis built around the principle that the neutral may not 
furnish direct military aid to either belligerent, but that other trade is free. 
That principle underlies the rules governing the legal disability of neutrals to 
trade in contraband or to violate lawful blockades. Subject to these limita- 
tions, the neutral may freely trade with either or both belligerents in non- 
contraband goods and in goods “conditionally contraband” not destined for 
the military forces of the enemy state; and, of course, there never was any 
prohibition against trading with neutrals, though those neutrals, in turn, 
might possibly sell to belligerents. 

Unhappily, this elaborate structure of the law of neutrality which pro- 
tected non-combatants against starvation, and protected neutrals in their 
right to trade in non-military goods even with belligerents, was seriously 
impaired by the belligerents during the late war. Goods destined to neutral 
ports were freely captured on the allegation that they would or might ul- 
timately reach enemy territory; neutral ships were compelled to stop in Brit- 
ish or Allied ports; neutral countries were rationed; ‘‘ measures of blockade” 
without legal support were enforced; a newly created doctrine of “retalia- 
tion’’ on neutrals was invented; the so-called doctrine of continuous voyage 
was extended beyond recognition; nearly every useful commodity was made 
contraband; the important category of goods “conditionally contraband” 
was in 1916 wiped out, resulting finally in the practical abrogation of the 
elementary and time-honored distinction between combatants and non- 
combatants. 

Contrary to common experience after former wars, there was a disposition 
after the late war not to revive the issues created by these measures. ‘Their 
fundamental nature, however, soon disclosed their inescapability. The 
claims of American shippers and ship-owners, who had during the period of 
American neutrality suifered from the application of these belligerent meas- 
ures, and the proposal of an American naval program, necessitated renewed 
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consideration for the legal issues involved. Neither the American claims 
nor the Naval Conference of 1926 helped to allay the differences, but on the 
contrary the irreconcilability of view would seem thereby to have been em- 
phasized. The executive agreement of May 19, 1927, covering the American 
neutrality claims, commented upon in this Journat (Vol. 21, p. 764), while 
professedly designed to promote concord. by providing for the settlement of 
the claims, has in terms perpetuated differences of the gravest character, for 
it reserves ‘‘the right of each Government to maintain in the future such 
position as it may deem appropriate with respect to the legality or illegality 
under international law of measures such as those giving rise to claims” cov- 
ered by the agreement. It thus reserves to the alleged violator of law the 
“right” to renew his attacks, and to the other party the right to resist. This 
does not tend to make for fruitful concord in naval policy or program, a 
conclusion confirmed by the outcome of the Geneva Conference of 1926. 
There Great Britain insisted upon a large fleet of light cruisers, on the allega- 
tion that this was necessary for “defensive” purposes, to protect her com- 
merce and hence her food supplies in time of war. But it has been doubted 
whether this reflected the entire case. As long as there is no battle fleet 
superior to Great Britain’s, the danger to her communications would seem to 
lie in submarines, and the defense against these, in the absence of strict limi- 
tation in numbers or size, lies not, in cruisers, but in destroyers. An occa- 
sional raider can hardly explain the demand for a preponderance of cruiser 
tonnage. A more correct explanation is probably that advanced by Lord 
Wemyss in the British Parliament (November 11, 1927) to the effect that a 
large cruiser fleet is needed not merely to protect commerce between Great 
Britain and other nations, but to prevent commerce between other nations 
and Great Britain’s enemies, apparently regardless of the rights of neutrals. 
Inasmuch as the United States contemplates its normal position as that of a 
non-belligerent, it is evident that the United States has an interest in the 
maintenznce of the rules of law, and in opposing claims based on interest 
alone. At all events, the doubts professedly cast upon the existence of rules 
of law gcverning the relations between belligerents and neutrals since 1917, 
create confusion and uncertainty, and necessarily invite the contemplation 
of an inevitable resort to force to defend claims of right. The only alter- 
native ta the protection afforded by law is the protection secured by force. 
The present position would embarrass every attempt at disarmament, both 
on land and sea. The securivy of a belligerent which is obtained by claiming 
the right to dispose of neutral commerce as belligerent interest dictates is 
likely to prove unreliable and precarious, for it will encourage a general 
increase in naval armament, and the concomitant temptation to useit. More 
security is likely to be obtained from an international agreement as to the 
rules of law at sea, than from any ostensible or implicit assertion of the 
supremacy of interest over law. 

This is the background and explanation of the Borah resolution. By its 
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very terms, it states the issue clearly. Unless there is an agreement among 
the maritime Powers as to the rules governing their relations in the unhappy 
contingency of war, the Naval Conference to be called at Washington in 
1931 is likely to repeat the experience at Geneva. Even those who favor a 
small American navy, or who do not believe that the American navy needs 
to be as large as Great Britain’s, are deprived of their most effective argu- 
ment by the refusal to agree upon rules of law. For the interests ot future 
peace, therefore, an agreement is urgently required. 

It has been contended, however, that the proposal of Senator Borah is 
inconsistent with the theory of the League of Nations, because it recognizes 
the possibility of future war and because it contemplates a status of neu- 
trality. It is argued that the proposal to restate the law of neutrality is 
contrary to Articles XI and XYI of the Covenant of the League. Itis said 
that “the provisions of the Covenant . . . constitute an attempt to realize 
President Wilson’s statement that the day of neutrality is past” and that, 
apart from the United States, “all others of the Powers chiefly interested in 
using sea power—France, Great Britain, Italy and Japan—are committed 
to the Covenant.” It is added that these nations “are committed to the 
attempt to say that a war is a matter of general interest, and that in cases 
of pronounced aggression no body of sea law is to restrain attempts to over- 
come the aggressor.” The question is asked: 

Is the United States to maintain a contrary thesis? Are we to insist 
on behalf of ourselves and other states, that the old law of neutrality 
which gave us such difficulty during the war, must be. observed in the 
future? If not, are we prepared to join in some recognition of common 
action which other states may take against the aggressor? Only in this 
latter case, which finds no statement in Senator Borah’s resolution, can 
a fruitful collaboration of the leading maritime powers be envisaged. 
If the United States should insist on a continuation of the pre-war law of 
neutrality, while all other naval powers are insisting upon its revision in 
the light of covenant obligations, there would seem to be little basis for 
an international conference or for any attempt at recodification.? 


To the writer, it would seem that the League of Nations cannot be aided 
by any continuation of the present doubt and uncertainty as to the rules of 
law. Nor is there evidert any abandonment of the status of neutrality in 
principle. Not only have there been, since 1919, numerous treaties provid- 
ing for neutrality, but that.status is recognized by the Great Powers in the 
Hague Convention of 1923 on the rules of law governing the use of radio and 
aircraft in time of war, in decisions of the Permanent Court of International 
Justice, and in numerous recent agreements. Moreover, the Covenant 
itself contemplates wars and the possibility of war. It may often be impos- 
sible or inexpedient to characterize certain conflicts as cases of ‘‘ pronounced 
aggression,” even in the unprecedented event of unanimity among the Euro- 
pean Powers represented in the Council, on so delicate and usually so com- 


2 Manley O. Hudson, in New York Times, March 11, 1928. 
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plicated an issue. The League of Nations still provides plenty of oppor- 
tunity fcr unprohibited war and the Locarno Treaties and the military 
alliances concluded in Europe since 1919 seem definitely to contemplate the 
permissibility of war. Out of these facts evidently arose the difficulty of 
some of the European Powers in assenting, without reservation, to the Kel- 
logg proposal for the renunciation of war by treaty. It seems hardly 
likely thet in the event of war all the nations will join the struggle. That 
being tru2, the non-belligerents must have a legal status. It seems impolitic 
to suggest or imply that wars will be sooner ended by converting local con- 
flicts inte wide and general wars. Moreover, the allegation that the United 
States hampers the cause of peace by its supposed non-committal attitude in 
the event of the application cf Article XVI of the Covenant against ar “ag- 
gressor,” rests upon the supposition that the nations represented in the Coun- 
cil will be unanimous in determining the “aggressor.” That condition 
seems to the writer to remove the allegation from the field of practical 
considerations; and if there were unanimity, it is doubtful whether it would 
become necessary to invoke Article XVI. The United States has never de- 
clined to admit the application of a legal blockade, and that would seem, in 
practice, to be far simpler tc apply than the novel measures proposed by 
Article XVI. It is questionable whether Article XVI will ever come into 
force. 

More dangerous, however, it is believed, is the suggestion that no law 
should stand in the way of the League’s efforts to overcome “aggression.” 
Any suggestion that the end justifies the means seems retrogressive. It is 
probably good policy that the use of arms should be made more difficult, and 
perhaps internationalization is one method; but that innovation presupposes ' 
so many fundamental changes in international relations, notably in the eco- 
nomic field, that the day of internationalized force, carrying out not national 
policies but international conclusions only, seems rather remote. But even 
internationalized force should be employed under definite rules, for order 
can hard:y be achieved by the promotion of chaos. Impatience with law 
often accompanies a desire to reach an emotional goal, but that tendency, it 
is believed, rarely promotes human welfare. After all, it seems perilous to 
overthrow the experience of the past in an effort to grasp at moral straws. 
It would be unfortunate for the League if it were associated in the public 
mind wita methods calculated to disregard settled law. If it is true that a 
new day has arrived, then certainly there should be no objection to recording 
its achievements in a new set of rules which would command the suppori of 
alf interestéd governments. But even that requires common counsel, and 
deliberate efforts to reach a general agreement. Presumably the United 
States would enter a conference in a codperative spirit, willing to contem- 
plate the possibility of useful and approved changes and modifications in the 
pre-war laws of neutrality. But such changes can hardly be imposed by one 
or two Powers alone. 
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Yet the view that the insistence on the rights of neutrals is a recognition 
of the possibility of war in the traditional sense cannot be gainsaid. The 
evidence indicates, however, that the possibility of war is an important factor 
in the national policy of all the major Powers. In this policy, the League 
of Nations, in spite of Articles XI and XVI, appears to have made no material 
change. Possibly a League with larger powers and functions might do so. 
Whether the ratification of the proposed Kellogg treaties will achieve that 
result cannot yet be detarmined. It would seem that the only alternatives 
to the continued recognition of the rights of neutrals are either an inter- 
national organization which alone shall have the power to authorize the use 
of force under all circumstances, or else the complete abolition of war. The 
United States can surrender its traditional neutral rights only to an inter- 
national organization which shall centralize and control the use of force, a 
contingency constituting a veritable revolution in international relations. 
It will be recalled that Great Britain declined to accept the Geneva Protocol 
of 1924, which contemplated all sea power as an international police force. 
The abolition of war has, by virtue of the Kellogg proposals, entered the 
field of polities. The abolition of war would obviously terminate the status 
of neutrality. But until either of the two alternatives mentioned has been 
achieved, it seems most practical to rely for progress upon the strengthening 
of law as developed through the centuries for the government of inter- 
national relations, with conventional changes and modifications as human 
welfare and circumstances require. It is to this practical end that the Borah 
resolution looks, In its proposed restoration and substitution of law for 
force, it should command general support. 

Epwin M. Borcwarp. 


THE THIRD CONFERENCE OF TEACHERS OF INTERNATIONAL LAW 


The Third Conference of Teachers of International Law met at the 
Carnegie Institution in Washington on Wednesday and Thursday, April 
25-26, 1928. Inaugurated in 1914, on the initiative of the Carnegie Endow- 
ment for International Peace and the American Society of International 
Law,! and continued in 1925 on the initiative of the teachers themselves,? 
these meetings would seem now to have become a recognized means of co- 
operation among American teachers of international law in the advancement 
of their science. 

The conferences have been devoted both to problems of instruction and to 
problems of research. At the Third Conference this year, after meetings of 
committees created by the Second Conference in 1925 and a plenary session 
to receive and act upon committee reports, the program consisted of two 


1See Conference of 1914, Proceedings, pp. 1, 4. 
2See Conference of 1925, Proceedings, p. 1. 
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round table meetings devoted to subjects chiefly of pedagogic interest and a 
third devoted to the methods and materials of research. The subject for 
discussion at the first round table meeting was phrased as follows: “The aim 
and scope of courses in international law in the colleges, the graduate schools, 
and the law schools.” Professor Ellen Deborah Ellis, of Mount Holyoke 
College, opened the discussion with a valuable statement of the problem from 
the viewpoint of the undergraduate college. Dean Charles E. Martin, of 
the University of Washington, contributed a suggestive discussion from the 
viewpoint of the graduate school. Professor Manley O. Hudson, of the 
Harvard Law School, read a somewhat more formal paper, entitled “The 
Teaching of International Law in America,’ in which he presented an 
original review of the history of international law teaching in America from 
the rise of American independence to the present day. Professor Hudson 
described the present period as one characterized by the rise of international 
organization, and concluded that our task in this period requires a greater 
professionalization of the subject than hitherto. He suggested that the 
professionalization of international law should devolve principally upon the 
law schools, that the study of international organization and relations is 
chiefly the task of the social science departments of our colleges and universi- 
ties, and that there should be close codperation between teachers working in 
these allied subjects. In the discussion which ensued there was a difference 
of opinion with respect to the extent to which international law, properly so- 
called, could be taught with profit in college courses in political science. 
While the difference may have been chiefly one of emphasis, the lines at 
some points were rather sharply drawn. 

The second round table meeting discussed “The distribution of inter- 
national law among the laws of peace, war, and neutrality, and the relative 
emphasis upon each in college, graduate, and law school courses.” Thought- 
provoking papers were presented by Professor Phillips Bradley, of Amherst 
College, Professor Pitman B. Potter, of the University of Wisconsin, and 
Dean Charles K. Burdick, of Cornell University Law School. In the opinion 
of many of those present, the discussion tended to discredit both the logic and 
the convenience of the traditional tripartite division of international law. 
As regards relative emphasis, however, there was again a rather sharp differ- 
ence of opinion. All agreed that the study of peace, war, or neutrality, or of 
any aspect of one or more of these traditional divisions of the subject, is 
appropriate in a well-equipped graduate school. The law school teachers 
who spoke were inclined to doubt the need for giving any substantial place 
to the materials on war and neutrality in a professional law school course. 
There was no agreement with respect to the proper emphasis in colleges, 
though the opinion seemed general that in the past too much emphasis had 
been placed upon war and neutrality and that in the future more attention 
should be given to the law of peace. 

The third round table meeting attacked a rather formidable subject 
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formulated as follows: “The facilities for the study of international law and 
the integration of research in international law with investigations in related 
subjects, such as history, geography, economics, international politics, and 
international organization. Are functional studies feasible?” Professor 
Kenneth Colegrove, of Northwestern University, presented a most useful 
report on the results of experience at his own institution in the collection and 
study of Japanese sources. A very suggestive discussion of the possibilities 
of functional studies in international law was contributed by Dr. Philip C. 
Jessup, of Columbia University. Professor George Grafton Wilson, of 
Harvard University, spcke interestingly and entertainingly upon research as 
distinguished from the gathering of information. At the conelusion of dis- 
cussion at this round table meeting, the Conference returned, in a clos- 
ing plenary session, to a question of the documentary facilities for study 
which had been raised the day before at the meeting of the Committee on 
Publications. 

When the Committee on Publications met the day before it had before it a 
prepared statement on “The Department of State and the Teaching of Inter- 
national Law and International Relations” submitted by Professor Hudson, 
of the Harvard Law School. This statement raised the whole question of 
the present state of international relations documentation in America and of 
the service which our State Department might render to students and teach- 
ers of international law and relations if its work were adequately supported. 
The Committee on Publications had made a preliminary report at the first ` 
plenary session of the Conference and the question had been referred for a 
final report at the closing session. 

There was a striking manifestation of interest in the matter throughout 
these proceedings. On the general question the Conference was unanimous 
and insistent. Debate turned almost entirely upon the means by which the 
desired end should be achieved. At its closing session the Conference voted 
unanimously a resolution urging more adequate documentation of American 
foreign relations, and created a special committee under the chairmanship of 
Mr. Roland Morris, of Philadelphia, to confer with the President, the Secre- 
tary of State, the appropriate Senate and House Committees, and others 
with respect to the attainment of the desired objectives. 

The immediate fruits of this action can hardly be foreseen. Whatever the 
immediate results, however, the students and teachers of international rela- 
tions are now articulate. They will certainly be insistent. It is not to be 
doubted that we shall eventually see progress of inestimable advantage, not 
only to those for whom the documentation of foreign relations provides the 
necessary raw material, but also to the government itself, which must rely 
increasingly in its conduct of foreign affairs upon an alert and informed pub- 
lie opinion. 

The Third Conference also approved a tentative plan prepared by its 
Committee on Publications, under the able chairmanship of Professor Edwin 
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M. Borchard, of Yale University Law School, looking toward the systematic 
publication of decisions of municipal courts dealing with questions of inter- 
national law in the principal countries of the world. It also voted unani- 
mously to continue without substantial change the organization created by 
the Second Conference in 1925. Professor Edwin M. Borchard was elected 
Director of the next Conference,* Professor Charles E. Hill, of George Wash- 
ington University, was made Chairman of the Executive Committee, and 
Professor Pitman B. Potter, of the University of Wisconsin, was chosen 
Chairman of the Committee on Publications. 

The conferences of international law teachers would seem to have served 
at least two useful purposes. In the first place, they have rendered the 
teachers as a group periodically articulate. Plans for improved documenta- 
tion afford an excellent indication of what organized coöperation of this kind 
may accomplish. In the second place, they have provided a clearing-house 
for the exchange of ideas and experiences, a forum in which discussion rather 
than decision is the thing desired. The proceedings published for each con- 
ference by the Carnegie Endowment for International Peace will be found to 
be a valuable record of this mutual interchange and discussion.’ 

The conferences have grown with the growth of international law teaching 
in America.* At the First Conference in 1914 there were present 44 teachers 
from 41 institutions; in 1925 there were 62 representatives from 54 institu- 
tions; and in 1928 more than 100 representatives came from no less than 93 
institutions. 

At the Third Conference the United States Bureau of Education desig- 
nated Mr. J. F. Abel as its representative, while the Department of State 
was ably represented by Mr. Tyler Dennett. The presence of these gentle- 
men creazed an atmosphere of sympathetic codperation on the part of 
governmental departments and occasionally helped the Conference to work 
with due regard for the probable limits of practicable achievement. For the 
first time the Conference became truly international through the participa- 
tion of Professor Norman MacKenzie, of the University of Toronto. Within 
the United States, every type of institution and all parts of the country were 
amply represented. 

Wide representation at the Third Conference was made possible, as at 
preceding conferences, by the action of the Carnegie Endowment for Inter- 
national Peace in providing a subvention sufficient to partially reimburse 


* Professcr Dickinson stated that he was unable to serve longer as Director, and the Con- 
ference unanimously adopted a motion thanking him for his great and valuable services as 
Director of the second and third conferences—Manacinc EDITOR. 

3 See Conference of American Teachers of International Law, 1914; Second Conference of 
Teachers of International Law, 1925. The Proceedings of the Third Conference are in press. 

4 See a significant report on the “Teaching of International Law in the United States,” in 
annual report of the Director of the Division of International Law, Year Book of the Carnegie 
Endowment for International Peace, 1928. 
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those in attendance for the necessary travelling expenses. The Endow- 
ment’s relation to the Conference, it should be added, was a most happy one. 
At the request of the Director of the Conference, the essential preparatory 
work and all matters of administrative detail were handled in the office of the 
Endowment’s Division of International Law. Detailed studies of institu- 
tions and personnel were made and arrangements perfected most efficiently 
under the direction of Mr. George A. Finch, Assistant Director of the Divi- 
sion.’ And all this was done without the slightest suggestion as regards 
what the Conference should be or how it should direct its efforts. Such a 
happy combination of efficiency in administrative arrangements with com- 
plete abstention from anything that might influence program or policy 
affords an example which even the administratives of some of our educational 
institutions might consider with profit. 

The decision to continue the permanent organization was taken in antici- 
pation of a fourth conference to be convened after another interval of perhaps 
three or four years. Professor Borchard’s acceptance of the Directorship 
was a source of universal and genuine satisfaction. Given the same interest 
and enthusiastic coöperation on the part of the teachers which have charac- 
terized preparations for the previous conferences, it may be confidently pre- 
dicted that future conferences of the Teachers of International Law will not 
only continue effectively the work already begun, but will find new fields of 
useful endeavor. 

Epwi D. DICKINSON. 


AN ANNUAL REPORT BY THE SEÇRETARY OF STATE—A SUGGESTION 


At a meeting of the Third Conference of Teachers of International Law, 
held in Washington on April 25, 1928, a suggestion was made that the pub- 
lications of the Department of State should be greatly enlarged, and that 
they should include an annual report by the Secretary of State.! The 
reasons for the latter suggestion and the purpose which such an annual report 
by the Secretary of State might serve, were not fully discussed at the confer- 
ence and it may be useful to explain them in some greater detail. 

With the exception of the Department of State, all of the executive depart- 
ments of the Government of the United States publish annual reports. The 
Secretary of Agriculture, the Secretary of Commerce, the Secretary of the 
Interior, the Attorney-General, the Secretary of Labor, the Secretary of the 
Navy, the Postmaster-General, the Secretary of the Treasury and the Secre- - 
tary of War, all make annual reports to the President. The heads of most 


5 See the report cited, note 4 supra. 

1 See Manley O. Hudson, “The Department of State and the Teaching of International 
Law and International Relations,” in the Proceedings of the Third Conference of Teachers 
of International Law, 1928. 
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of the independent bureaux also publish reports: the Alien Property Cus- 
todian, the Civil Service Commission, the Efficiency Bureau, the Employees’ 
Compensation Commission, the Federal Board for Vocational Education, the 
Federal Trade Commission, the Board of Mediation, the Shipping Board, 
the Veterans’ Bureau, the Interstate Commerce Commission, and the Li- 
brarian of Congress, all make annual reports, submitted either to the Presi- 
dent or to Congress. The Secretary of State is conspicuous among the 
higher officials of our government in that he does not conform to this general 
practice. Though Congress has placed on the Secretary of State a duty to 
make annual reports concerning specific matters, the statutes do not require 
any general report. In 1896, a report was made to the President by Secre- 
tary Richard Olney,’ but the precedent has not been followed during the past 
thirty years.4 

It is not questioned that some reasons exist for this exceptional position of 
the Department of State. Possibly no other member of the cabinet is in 
such direct relation with the President as is the Secretary of State. In a 
sense, our relations with other governments are kept by the President within 
his own domain, and in recent times at any rate, the President has exercised a 
more direct supervision over the work of the Department of State than over 
other executive departments. Many of the activities of the Department of 
State must be carried on in the name of the President and subject to his im- 
mediate approval. A part of the President’s annual message may be said to 
serve as a report on the work of the Department of State. Moreover, the 
Secretary of State is usually in close contact with two Congressional commit- 
tees, the House of Representatives Committee on Foreign Affairs, and the 
Senate Committee on Foreign Relations; and both the necessity of getting 
appropriations and the necessity of securing the Senate’s consent to treaties, 
render it impossible for him to carry on the work of the Department effec- 
tively without their coöperation. It may be added, also, that since a part of 
the current work of the Department consists in the conduct of negotiations 
with other governments, it is not always possible for the Secretary of State to 
report to the public as fully as may be possible for the heads of other depart- 
ments. 

But these reasons do not preclude the publication of an annual report on 
the work of the Department of State, nor do they diminish the importance of 
such a report. The American public today is uninformed about many of the 


2 See U. S. Revised Statutes, §208; 44 Stat., p. 167. Some of the functions specified have 
been transferred to the Department of Commerce by or under the Act of February 14, 1903, 
82 Stat. c. 552; others are considered to be complied with by an annual report sent by the 
Chief Clerk of the Department of State to the Clerk of the House of Representatives (not 
printed). 

3 U. 5. Foreign Relations, 1896, p. Ixiii. 

4 In 1922, however, “A Short Account of the Department of State of the United States” 
was published, with a foreword by Secretary Hughes, 
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activities of the Department; it frequently has but meager information about 
major questions of our government’s policy in dealing with other govern- 
ments; and at the present time, there are few publications to which either 
legislators or students can turn for reliable information. The result is that 
_ the Department is frequently misunderstood by the public, and often it fails 
„to receive the support of public opinion which it merits. Nor is the material 
available for writing a history of the Department of State as it is available 
for writing the history of any other government department. A new system 
of current publications is badly needed, as was advocated by the Third Con- 
ference of Teachers of International Law;* but such a system would in no way 
reduce the importance of such an annual survey of our international relations 
as should be found in a report by the Secretary of State. 

Such a report should deal first of all with the administrative responsibilities 
of the Department; for in addition to its responsibilities for the conduct of 
our relations with other governments, and incident to such responsibilities, 
the Department of State now has extensive administrative functions. A 
large personnel is under its control. At the present time no report is pub- 
lished concerning the appointments, promotions, and resignations among 
this personnel. To know where different foreign service officers are serving, 
one must consult the (annual) Register of the Department or the (quarterly) 
“Foreign Service of the United States” with reference to each officer or each 
country. No report is published concerning the conduct of the Foreign 
Service School; a list of successful candidates in Foreign Service entrance 
examinations is now given to the press, but it is not to be found in any per- 
manent government document available to the public.6 Where is one to 
obtain information which would enable him to judge the working of the 
Rogers Act, or to advise young men about entering the Foreign Service, or to 
answer the criticism that wealth and social position are too important among 
the factors considered in making promotions in the Foreign Service? Or, 
how can inquiring people have a judgment as to the effective administration 
of the Department of State, when there is no authoritative report concerning 
it to which one may turn? ‘The creation of two new divisions in the Depart- 
ment was recently announced; but even students of government must go to 
the newspapers for information concerning them. If an annual report dealt 
only with the administration of the Department and the personnel under its 
supervision, it would be worth while. 

The Department has among its functions the handling of many questions 
relating to American business abroad. On April 27, 1928, an Assistant Sec- 
retary of State told the National Foreign Trade Council at Houston, Texas, 
that “the number of recorded services of American consuls in 1927 reaches 
the not insignificant figure of 1,949,516.” An indication of the general 

5See editorial, infra, p. 629. 


£ The excellent reports published concerning the British Civil Service might be taken as 
models. 


EDITORIAL COMMENT 627 


nature of these services, such as that to be found in the report of the Director 
of the Bureau of Foreign and Domestic Commerce, published in the annual 
report of the Secretary of Commerce, should find a place in an annual report 
of the Secretary of State, and it would greatly assist the American public to 
appreciate the work of our Foreign Service Officers. 

The international relations of the United States are not confined merely to 
negotiations with single governments. For instance, the United States is a 
party to various claims conventions under which tribunals are created. 
From time to time, the reports of American agents engaged before these 
tribunals are published, as separate volumes, in no serial sequence. They 
are very difficult to procure, and information in advance of their publication 
is seldom available. The public has almost no facilities for getting current 
information concerning the progress of the work of such tribunals. For in- 
stance, on April 24, 1928, it was announced that the United States and 
Mexico had agreed upon a procedure for selecting a member to preside over 
the Special Claims Commission and the General Claims Commission; this 
agreement was announced to the press, but it will probably find no place in 
our government documentation until the volume of “Foreign Relations” 
appears some ten years hence. Various international commissions exist, for 
information concerning which the public has no place to turn. The interim 
report of the Special International Niagara Board, issued to the press on 
January 20, 1928, is a most interesting document which will probably find 
no place in permanent published records unless it appears in “Foreign Rela- 
tions” some years hence. It might be usefully included as an appendix to an 
annual report on the Department of State. 

The Department is charged with responsibility with respect to many inter- 
national conferences at which the United States is represented, such, for 
instance, as the International Conference on Literary and Artistic Property, 
which met at Rome on May 8, 1928, Almost no information is available 
today, in our published government reports, concerning the work of such con- 
ferences. The United States was represented at a Conference on Import and 
Export Prohibitions and Restrictions, held at Geneva from October 17 to 
November 8, 1927, and the convention promulgated by the conference was 
later signed on behalf of the United States; though slight information con- 
cerning this conference was included in a press release issued by the Depart- 
ment, no document concerning it has been published in permanent form. It 
is precisely the kind of topic concerning which one would like to have an 
authoritative statement in an annual report of the Secretary of State. Such 
international conferences have now become very frequent. They constitute 
an important agency of international legislation. If one cannot expect a 
government report to appraise the value of such a method, certainly govern- 
ment reports should contain information upon which others could make such 
appraisal. 

The list of subjects covered in the report of Secretary Olney in 1896 indi- 
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cates the lines which future reports might follow: in addition to the discussion 
of our relations with some twenty-seven other countries, that report dealt 
with the attempt to form a Greater Republic of Central America, the con- 
clusion of treaties concerning extradition, official residences for ambassadors 
and ministers, the consular service, and reorganization in the Department of 
State. It is obvious that an annual report could not deal with all matters 
under discussion with other governments before they have reached a stage of 
agreement; but respect for that limitation would still leave a large field to be 
covered. In addition to a general account of the current development of 
relations with other states, an annual report might deal with such subjects 
as the following: (1) the organization of the Department of State; (2) trans- 
fers, promotions and appointments in the Foreign Service; (8) the Foreign 
Service School; (4) bi-partite treaties concluded by the United States; (5) 
the work of international conferences at which the United States is repre- 
sented; (6) progress of ratification of multipartite treaties to which the 
United States is party: (7) the conclusion of multipartite treaties by other 
countries; (8) the functioning of American Consular Courts; (9) appoint- 
ments under treaties to which the United States is party; (10) questions re- 
lating to immigration; (11) extradition cases; (12) the publications of the 
Department. If an annual report contained no information on these sub- 
jects in addition to that. which is now given to the press, it would still serve a 
useful purpose as a compendium to which frequent reference would be made. 

Indeed, a document which might serve as a model for an annual report by 
the Secretary of State has recently been published by the Republican Na- 
tional Committee (Bulletin No. 5, 1928). It is a review of our “Foreign 
Relations” by Secretary Kellogg, in which inter alia, the following topics are 
dealt with: commercial treaties, the conference on oil pollution of navigable 
waters, the Dawes Plan, coöperation with the League of Nations, the Perma- 
nent Court of International Justice, the Three-Power Naval Conference, 
Pan American Conferences, establishment of diplomatic relations with 
Canada, and the Chinese Tariff Conference. The review also sketches our 
relations with various countries; it includes a very significant statement con- 
cerning our relations with Soviet Russia; and it contains a useful appendix 
giving a list of treaties negotiated by the United States since 1924, with in- 
dication of the present state of each treaty. The pamphlet is published by 
the Republican National Committee “for the information of those who are 
called upon to write and speak in behalf of the Republican cause.” Though 
precedent was not lacking for this action,’ it would have been a more digni- 
fied procedure if the Secretary of State had published the same material in 
an official report to the President, for the information of all citizens who are 
called upon to write and speak concerning the conduct of our international 
relations. 

7 A similar statement prepared by Secretary Hughes was published by the Republican 
National Committee in 1924. 


EDITORIAL COMMENT 629 


Much has been said in recent years about the public’s failure to appreciate 
the Department of State, and about the inadequacy of the appropriations 
placed at the Department’s disposition. The situation may be due in some 
measure to the failure of the Department to inform the public about its 
work. An annual report would not only serve as a basis for wider public in- 
formation; it would also assist to create among our people a more intelligent 
support of the policy of the Government. 

Manter O. HUDSON. 


ENLARGEMENT OF THE PUBLICATIONS OF THE DEPARTMENT OF STATE 


It is not the practice of the American Society of International Law to adopt 
resolutions, and it is not its policy to engage in propaganda of any kind. It 
therefore must needs be a very important matter which would induce the 
Society to depart from its customary conservatism in this respect. Such 
an occasion was presented at the recent annual meeting of the Society, when 
the Executive Council on April 27, with thirty-two members present, prob- 
ably the largest attendance it has ever had, adopted the following resolution: 


Resolved, That the American Society of International Law sympa- 
thizes with the general purpose and object of the brief resolution con- 
cerning the enlargement oz the scope of publications of the Department 
of State adopted at the Conference of Teachers of International Law 
recently held in Washington, and that the President of the Society be 
requested to appoint a committee to codperate with the committee ap- 
pointed by the Teachers’ Conference to effectuate the purpose of this 
resolution, and that all matters of detail be left to the sound judgment of 
the committee. 


Mr. Charles Evans Hughes, the President of the Society, who presided at 
the meeting of the Executive Council, expressed his cordial approval of the 
Society’s resolution, and took advantage of the opportunity presented by the 
annual banquet on the following evening to make a very pertinent and 
persuasive presentation of the subject of the resolution to the Secretary of 
State, who was present. He said 


We have persuaded the Secretary of State, however, to join us tonight. 
We hail his efforts in the cause of peace, but I wish to say that our So- 
ciety, according to a resolution we have adopted, is perhaps not so much 
interested just now in peace asitis in pieces, that is, these pieces of paper, 
these numerous telegrams, these instructions, these notes, these papers in- 
corporated or which should be incorporated in the books which constitute 
our “Foreign Relations.” We had just before this meeting a conference 
of law teachers. They are very earnest persons and they want to know 
what is going on. They want material, not for praise but for criticism. 
They want the original documents. Asa boy was heard to say “It does 
wrench a fellow awful to kick at nothing.” How is a law professor to 
register a first class kick when he has not the proper objective? 

Now the desire is, and I am sure the Secretary of State will earnestly 
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support us in this effort, to get the documents printed. We need money 
from Congress. The Department of State is the most poorly paid 
department in our government. The farmers—God bless them—have 
bulletins printed on every conceivable subject by the Department of 
Agriculture which are distributed gratis. I should not wish to attempt 
to define the limits of the activities of the Department of Commerce 
with respect to the extent of bulletins and of various sorts of information 
in printed form which come out from that department and test the 
superior expertness and facilities of the Government Printing Office. 
But the Department of State can get but little printed. It is eleven 
years behind, I think, in its Foreign Relations. Anybody who tries to 
go through these typewritten press releases, which give you the latest 
information, will find himself so embarrassed by the form of the material 
that he would rather not know about it than continue his pursuit. Well, 
the professors of law met in conference and they resolved, and they have 
handed their resolution to the American Society of International Law, 
and weareon the trail of the Budget Director and we are going to conduct 
a campaign for the purpose of getting a few thousand dollars, just think 
of it, just a few thousand dollars, so that what is being done can be 
understood and properly preserved. 

I was in office but a short time ago but I should not care to try to find 
out what I did. I feel it would be almost impossible. Of course, that 
is a part of the difficulties of our day on account of the mass of things. 
We are overwhelming ourselves with papers and books but we are not 
overwhelming the professors. They have an aptitude and a capacity 
for absorbing and dealing with these things which are almost beyond 
belief. They increase, as Emerson has said, our notion of the capacity 
of the human intellect, when we think of the subjects which they are able 
to master and the material in these days with which they feel competent 
to cope. 

All this is to put just a little push behind this movement in the interest 
of the Department of State and in the interest of public knowledge of 
the conduct of our foreign affairs. We are one great family in this 
country, and the only difficulties that the Department of State, I think, 
really has, occur when people do not know the actual truth. 

When I was in the Department I used to wish that I could get on the 
roof of the State Department with some kind of megaphone which would 
reach from the Atlantic to the Pacific and tell everything that I had 
done, and read every telegram and despatch, and leave it to the Ameri- 
can people. The trouble is that they do not know and we need to 
impart. 


The discussion of the subject at the Conference of Teachers of Inter- 
national Law was started by a paper presented by Professor Manley O. 
Hudson, of the Harvard Law School,! in which, after pointing out the impor- 
tant rôle which public opinion plays in the conduct of international relations 
and the resultant necessity of a widespread knowledge of the facts and factors 
of international life so that popular opinion in regard to such matters may be 


1“The Department of State and the Teaching of International Law and International 
Relations,” by Manley O. Hudson, printed in Proceedings of the Third Conference of Teach- 
ers of International Law, Washington, D. C., April 25-26, 1928. 
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intelligently informed, he mentioned the inadequacy of the information given 
out in documentary form by the Department of State, and commented as 
follows: 

The result of the scarcity of governmental documents is that students 
of international relations often lack the materials upon which a judg- 
ment can be based at the time questions are being discussed... . 
Today the teacher is often dependent on his daily newspaper for infor- 
mation about international affairs, and the range of that information, 
even when it can be relied upon, is conditioned by the editor’s estimate 
of the interest of a general public. Specialists in international affairs 
must often be silent when their influence might be exerted for informing 
public opinion, because they lack the materials for forming judgment. 


Professor Hudson realized that the Department of State is handicapped in 
the matter of publications by a lack of adequate appropriations, and that in 
comparison with other departments it is treated pitiably in its financial 
support. After referring to the excellent public documentation of the work 
of the Departments of Agriculture, Commerce, Interior, Labor and Treasury, 
Professor Hudson concluded: 

We seem to have gone very far in the education of our public con- 
cerning all governmental affairs except those relating to our official inter- 
nationalrelations. Butsurely these latter are not less important, and the 
teachers from whom the public expects some leadership should demand a 
better documentation upon which their work may be based. Such a 
demand should be made, of course, with due regard for those limitations 
under which the Department of State necessarily works, and to which 
other Departments are not subject. 


Following the discussion of this paper, the Conference of International Law 
Teachers adopted the resolution mentioned by the Executive Council of the 
Society, as follows: 

Resolved, That the Director of the Conference of Teachers of Inter- 
national Law be, and he is hereby, authorized to appoint a committee to 
confer with the President of the United States, the Secretary of State, and 
the appropriate committees of the Senate and House of Representatives, 
concerning the enlargement of the scope of the publications of the 
Department of State. 


The committee appointed by the Teachers’ Conference, consisting of the 
Honorable Roland S. Morris, of the University of Pennsylvania, Chairman; 
Professor Edwin M. Borchard, of Yale Law School; Professor Quincy Wright, 
of the University of Chicago; Professor Daniel C. Stanwood, of Bowdoin 
College; and Professor Kenneth Colegrove, of Northwestern University, 
immediately called upon the Secretary of State and the President of the 
United States, and urged that steps be taken to provide the Department of 
State with the funds necessary to carry on the publication program recom- 
mended by the conference. A supplemental estimate for inclusion in the 
second deficiency appropriation bill was promptly prepared in the Depart- 
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ment of State, but unfortunately, it appeared to be too late in the legislative 
calendar to have this estimate considered upon its merits, as it, together with 
the other deficiency recommendations of the Department of State with which 
it was grouped, failed to receive the approval of the Director of the Budget 
on the ground, it is understood, that they were not appropriate for inclusion 
in the general deficiency bill. The Society’s Committee, consisting of Messrs. 
William C. Dennis, Chairman, Henry W. Temple, and Charles Henry Butler, 
then made efforts to have the item inserted in the bill by the Appropriations 
Committee of the Senate, and Mr. Temple was granted a hearing before the 
Senate Committee, upon a proposed appropriation of $42,420 “for the pur- 
posé of expediting the publication of the foreign relations of the United 
States, for the preparation of a new edition of the treaties and agreements of 
the United States, for the initiation of an information service on current 
diplomatic subjects, and for the publication of arbitral proceedings to which 
the United States is a party;’’ but the attempt was again unsuccessful for 
legislative reasons. 

It is the intention of the Society’s Committee, in collaboration with the 
Committee of the Teachers’ Conference, to make an effort in the Fall to 
support the recommendation of the Department of State before the Bureau 
of the Budget and the Appropriations Committees of Congress. The en- 
largement of the scope of the publications of the Department of State will be 
in the interest not only of the work of the teachers, for whom Professor Hud- 
son made a special plea, but of all members of the American Society of Inter- 
national Law, who are associated together, in the words of the Constitution 
of the Society, “to foster the study of international law and promote the 
establishment of international relations on the basis of law and justice.” 
Since its organization, the Society has supplied the readers of its JouRNAL 
with the texts of important official documents so far as available, and will 
continue to do so within its limited space. The present proposal to enlarge 
the scope of the publications of the Department of State is therefore in direct 
line with the work of the Society, and it is hoped that all members who may 
have an interest in such publications will manifest it by communicating with 
their representatives in Congress, urging them to give their support to this 
much needed appropriation for the Department of State. 

Grorez A. Finca. 


ARBITRATION OF ATTORNEYS’ FEES UNDER THE SETTLEMENT OF WAR 
CLAIMS ACT OF 1928 
The American Commissioner* on the Mixed Claims Commission between 
the United States and Germany, the awards of which Commission are now 
being paid pursuant to the recent Act of Congress entitled “Settlement of 
War Claims Act of 1928,” has been authorized and requested by Congress, in 


* Honorable Chandler P. Anderson. 
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Section 9 of that Act, to take jurisdiction in cases of disagreement between 
claimants and their attorneys, or agents, as to the fees to be paid for services 
rendered on behalf of claimants in whose favor awards have been made by 
that Commission. He is to act in the capacity of an arbiter or umpire in 
such cases, and is authorized to fix the fees for whatever amount is reasonable 
in his judgment for the services rendered. 

The heading of Section 9 of this Act is “Excessive Fees Prohibited,” and 
the purpose of this legislation is to protect claimants against the exaction of 
excessive fees for legal services. The American Commissioner’s authority to 
fix such fees is contingent upon z request by the claimant that this action be 
taken, but he is authorized to fix fees in such cases whether or not suchfees 
have previously been fixed under any contract or agreement between claim- 
ants and attorneys. 

The only limitation imposed is that no fee shall be fixed under this Act 
unless written request therefor is filed with the American Commissioner be- 
fore the expiration of ninety days after the date upon which a notice of the 
provisions of the Act was mailed to the claimant. 

The Act also provides, as a penalty, that after a fee has been fixed there- 
under any person accepting any consideration (whether or not under a con- 
tract or agreement entered into prior to the enactment of the Act), the 
aggregate value of which (when added to any consideration previously re- 
ceived) is in excess of the amount so fixed for services in connection with the 
proceedings before the Mixed Claims Commission, or any preparations 
therefor, or with the application for payment, or the payment, of any amount. 
awarded, shall upon conviction thereof be punished by a fine of not more 
than four times the aggregate value of the consideration accepted by such 
person therefor. . 

An interesting feature of this legislation is that the American Commis- 
sioner is not directed or required by Congress to fix the fees of attorneys or 
agenis. He is merely authorized and requested to do so if so requested by 
claimants in accordance with the provisions of the Act. 

Furthermore, the Act does not impose upon the American Commissioner. 
any mode of procedure for carrying out the arbitration thus authorized, 
except the requirement that a notice of the terms of the Act, as therein 
specified, be mailed to claimants. Apart from that specification the Ameri- 
can Commissioner is free to preceed in accordance with whatever mode of 
procedure he may adopt for fixing a reasonable fee in each case. 

As rapidly as possible, after the passage of this Act, the required notices 
were mailed to each claimant on whose behalf an award was made by the 
Mixed Claims Commission, amounting in all to upwards of 3,500 claimants. 
These notices were sent by registered mail in order to make an official record 
in each case of the date of mailing, which date is the beginning of the ninety 
days period within which the written request by the claimant that fees be 
fixed must be filed with the Commissioner. 


634 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In response to these notices about ten per cent of the claimants have 
filed requests that fees be fixed. Many of these requests, however, 
have been made in cases where either no attorneys or agents were employed, 
or under a mistaken understanding of the meaning of the provisions of the 
Act. 

In many cases the Act has been misinterpreted to mean that the Treasury 
Department would pay a fee for the services of attorneys or agents, and also 
reimburse claimants for expenses in presenting their claims, in addition to 
the amount of the award. This misinterpretation may be attributed in 
some cases to avarice, and in some cases to a careless reading of the terms of 
the Act. Ina number of cases the fees referred to have been understood to 
mean fees to be paid as compensation to the American Commissioner, or to 
the American Agent, or to other governmental officials who have been con- 
cerned in the proceedings before the Mixed Claims Commission. This 
misinterpretation is obviously without the slightest justification. In a 
surprisingly large number of cases the attorneys themselves have assumed 
that the request to have their fees fixed could be made by them, and they 
have made such request. Their explanation in most cases is that if their 
fees were not deducted by the Government from the award, before payment 
to the claimants, they may not be able to collect their fees at all, but the Act 
makes no provision fcr any such deductions from the awards. 

None of the cases above mentioned comes within the jurisdiction of the 
American Commissioner under the provisions of this Act, and their elimina- 
tion will substantially reduce the extent of the arbitration. In any event, 
however, this arbitration will involve the fixing of reasonable fees in upwards 
of 250 separate cases, which is an undertaking of considerable magnitude and 
of unusual importance when measured by the standards of previous claims 
commissions. 

The second step in the procedure adopted by the American Commissioner 
in organizing this arbitration has been to notify each claimant, who has filed 
a request that the fees of his attorney or agent be fixed, that each case must 
be dealt with separately, because no general rate for fees can be fixed apply- 
ing equally to all claims. The question of what amount would be a reason- 
able fee will depend in each case upon the character and value of the services 
rendered in obtaining the award, as well as on such other facts as are properly 
to be taken into consideration in determining an agent’s or attorney’s com- 
pensation, as to all of which the agent or attorney, as well as the claimant, 
will be entitled to a hearing. 

In the great majority of the cases to be considered, the fees asked by the 
attorneys are for an amount equivalent to a percentage of the award, which 
in some cases runs as high as fifty per cent. In practically every case where 
an agreement has been made between claimants and attorneys, the payment 
of the fee is made contingent upon securing an award, but the agreements 
vary as to whether or not the contingent fee should include the expenses 
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and disbursements involved in the presentation of the claim, which may 
have an important bearing upon the reasonableness of the agreement. 

This basis of compensation is one with which the legal profession is entirely 
familiar, but when applied to the prosecution of claims before an inter- 
national commission a new element is introduced which is not found in cases 
prosecuted in a court where the attorney has the entire responsibility for the 
conduct of the litigation. This new element is that the Government of the 
United States has taken the full responsibility and control in the presentation 
of all claims before this Commission. Attorneys for claimants have not been 
permitted to appear before the Commission and they have been allowed to 
file briefs only with the approval and endorsement of the American Agent. 
The Government not only has established by the Treaty of Peace with 
Germany the right of recovery, where such right exists, but it has also estab- 
listed a governmental organization for the presentation of these claims, and 
has borne all the expenses of such organization, and the organization thus 
established has taken full control over the presentation of claims and per- 
formed the major part of the work involved in their prosecution, and in many 
cases has done everything connected therewith except the production of 
evidence, and not infrequently it has been obliged to instruct the claimants’ 
attorneys as to what evidence was needed to establish the claim, and also to 
assist them in procuring it. 

The action of Congress in authorizing the nullification of service agree- 
ments previously made by claimants with attorneys or agents suggests an 
inquiry into the circumstances in which such agreements were made. In 
many instances these agreements were made before Germany’s financial 
obligations to make compensation for damages suffered by American na- 
tionals during the war were defined by the Treaty of Peace with the United 
States, or before the Mixed Claims Commission was organized and its juris- 
diction over these claims established. 

In these cases, as well as in many others, the claimants, and probably the 
attorneys also, were not well informed as to the scope and character of the 
services to be rendered, and their agreements were based upon expectations 
and assumed conditions which did not develop as anticipated, and which 
perhaps contemplated a greater amount, or a different character, of work for 
the attorneys than was actually required or performed. 

Whatever the reason may have been, by this Act of Congress the 
American Commissioner is requested to determine the reasonable value 
of the services actually rendered by attorneys or agents in each case 
irrespective of the terms of any service agreements which they may have 
entered into. 

The next step in the procedure adopted by the American Commissioner is 
to request the claimants and their attorneys or agents to furnish such evi- 
dence as may be necessary and appropriate to enable him to determine what 
is a reasonable fee in each case. 

A precedent for Congressional legislation authorizing the fixing of attor- 
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neys’ fees for services rendered in an international arbitration is found in the 
Act of Congress approved June 23, 1874, for the creation of the ‘Court of 
Commissioners of Alabama Claims” for the distribution of a part of the 
Geneva award. Section 18 of that Act provides that “at the time of the 
giving of the judgment the court shall, upon motion of the attorney or coun- 
sel for the claimant, allow out of the amount thereby awarded, such reason- 
able counsel and attorneys’ fees” as the court shall determine “is just and 
reasonable,” which allowance shall be entered as part of the judgment in such 
case, and shall be made specifically payable “to the attorney or counsel, or 
both.” 

It will be observed that the present Act does not strictly conform to the 
precedent furnished by the earlier Act, because their purposes are distinctly 
different. The authority conferred upon the Alabama Claims Court was 
designed to protect attorneys by insuring the payment of their fees, as fixed 
by the court, out of the awards to claimants, whereas in the present case the 
evident purpose of Congress is to protect claimants against “excessive fees’’ 
for attorneys, and no provision is made for securing the payment to attorneys 
of their fees as fixed by the American Commissioner. 

CHANDLER P. ANDERSON, 


TREATMENT OF ENEMY PRIVATE PROPERTY IN THE UNITED STATES BEFORE 
THE WORLD WAR 


In a scholarly article published in the April issue of this Journay (Vol. 
XXII, p. 270), Mr. Edgar Turlington remarked (p. 291) that “It cannot be 
said that there was in the United States, prior to 1914, any established usage 
of exempting the property of non-resident enemies from confiscation.” This 
conclusion is reached from the premise that the “function of declaring the 
law of nations on appropriate occasions devolves under our Constitution 
upon the courts” (p. 276). By calling attention to certain dicta of the 
United States Supreme Court, in which the privilege of confiscation was 
apparently on occasion asserted, though no actual confiscation of private 
property on Jand was in any of these cases sustained, the learned author ar- 
rives at the conclusion mentioned in the first sentence. The evidence of 
American policy derived from some forty treaties is dismissed as unsatisfac- 
tory and inconsistent, and the practice of Congress and of the Executive is 
practically left out of consideration. 

Without any intention of impugning the author’s learning or ability, it 
mist with deference be submitted that in confining his source material of 
American policy to judicial declarations, the author has not drawn upon the 
most important sources; and that his conclusion, therefore, seems to the 
writer unsustainable. It is impossible in the course of an editorial to exam- 


1 Report of John Davis, Clerk of the Court, to the Secretary of State, p. 25. 
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ine all the assertions made in the article. A few only, therefore, will be 
commented upon. 

First of all, it seems necessary to challenge the major premise that the 
“function of declaring the law of nations on appropriate occasions devolves 
under our Constitution upon the courts.” On the contrary, it is submitted, 
the Constitution expressly provides that Congress shall “define and pun- 
ish . . . offenses against the law of nations.” Congress also has power to 
“make rules concerning captures on land and water,” and “to make all laws 
which shall be necessary and proper for carrying into execution . . . all 
other powers vested by this Constitution in the Government of the United 
States or in any department or officer thereof.” In the execution of these 
powers, Congress has passed innumerable statutes, including the Neutrality 
Acts of 1794 and 1817, the Counterfeiting Act of 1884,! extradition statutes, 
statutes defining the jurisdiction of courts in relation to ambassadors and 
aliens and over prizes of war, statutes prescribing the functions of ambassa- 
dors, ministers and consuls, and of executive, military and naval officers, 
authorized to perform duties under international law.2 In the first instance, 
it would seem, therefore, that Congress is the primrary source of definition of 
the rules of international law for the United States. Certainly the practice 
concerning the “treatment of enemy private property,” as Marshall pointed 
out in Brown v. United States,’ would seem to require primarily an investiga- 
tion of what Congress has done, rather than what the courts, by way of 
dictum, may have said that Congress might do. 

Examining the actions of Congress, the learned author admits that in no 
single foreign war prior to 1914—and one may go further—has Congress 
confiscated or authorized the confiscation of enemy private property. This 
would seem rather strong evidence of the ‘treatment of enemy private prop- 
erty in the United States,” and leaves no doubt on the subject, it is believed. 
The Acts of 1861 and 1862 were directed to the punishment of citizens who 
had taken up arms agains the United States, and to the forfeiture of prop- 
erty actually used against the United States, and were not general confis- 
catory measures affecting enemy private property as such, in spite of the fact 
that some persons and even the Supreme Court in one case seemed to believe 
that they could be justified as such measures.‘ 


123 Statutes at Large 22; United States v. Arjona (1886), 120 U. S. 479. 

2 Wright, The Enforcement of International Law Through Municipal Law in the United 
States, (Urbana, 1916), p. 221. 

3 (1813) 8 Cranch, 110. 

4 The Act of August 6, 1861, 12 Stat. 319, was passed to confiscate property which was used 
or intended to be used ‘‘in aid of the rebellion” ; the Act of July 17, 1862 (12 Stat. 589), was 
passed ‘‘to suppress insurrection, to punish treason and rebellion, to seize and confiscate the 
property of rebels and for other purposes.” These Acts are discussed in 7 Moore’s Digest 
of International Law, 290-295. See the comment on Miller v. U.S. (1870), 11 Wallace, 238, 
in 23 Columbia Law Rev. 383; and Hyde, International Law, II, 238: “Tt is not believed that, 
[the Act of 1862] . . . indicates legislative approval of the confiscation in a foreign war of 
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In the second place, the conduct of foreign relations is in large part en- 
trusted to the Executive and the Senate. Evidence of the “treatment of 
enemy private property” should therefore be sought in treaties and in Exec- 
utive declarations and instructions. Examining these sources it would be 
difficult to find a more consistent practice than that followed by the United 
States. The difficulties arising out of the Revolutionary practice of seques- 
trating, or in one instance confiscating, debts due to British subjects, induced 
a national policy to prevent the recurrence of such difficulties again. Article 
X of the Jay Treaty of 1794, with the convincing arguments of Hamilton in 
its support,’ may be said to have laid down a national policy, for similar 
treaties were during the next half century offered to practically all foreign 
nations. These treaties exempted debts and other forms of private property 
from confiscation in time of war, and permitted foreigners in time of war to 
withdraw with their property from the national territory. These treaties, 
while they differ somewhat in their phraseology, can hardly be mistaken to 
reflect other than a consistent national policy against confiscation. The 
conclusion occasionally drawn to the effect that the exemption of the prop- 
erty of resident foreigners‘was designed to authorize confiscation of the prop- 
erty of non-residents is not well founded. Marshall pointed out the error of 
this view in his opinion in Brown v. United States.6 Vattel’s reference to the 
error is not explained by the fact that he was speaking of natural law, but by 
the fact that he had a broader understanding of the underlying reasons for the 
rule against confiscation than hac certain of his successors, including certain 
judges.” And if the author of the article commented upon suggests that 
“law and custom have lagged behind logic” (p. 280), and that it is dangerous 
to argue “from logic to practice in the realm of law” (p. 281), the fact is that 
practice has been as consistently opposed to confiscation of property owned 
by non-resident enemies as logic itself. 

In the absence of definition by Congress, the President and the Depart- 








the property of alien enemies within the national domain.” The sole act of confiscation of 
enemy property in general in American history is probably the Confederate Act of 1861, 
which excepted from its provisions “public stock and securities.” Of'this Act, Earl Russell 
said: “Whatever may have been the abstract rule of the Law of Nations in former times, the 
instances of its application in the manner contemplated in the Act of the Confederate Con- 
gress in modern and more civilized times are so rare and have been so generally condemned. 
that it may almost be said to have become obsolete.” See Hall, International Law, 7th ed., 
page 462 note. 

5 Works of Alexander Hamilton. Lodge's edition (Vol. V, p. 412 et seg.). See the extended 
quotations from Hamilton and the references to the treaties concluded by the United States 
in Moore, International Law and Some Current Illusions (1924), p. 14 et seg. 

6 “Nor can a reason be perceived for maintaining that the public faith is more entirely 
pledged for the security of property trusted in the territory of the nation in time of peace, if it 
be accompanied by its owner, than if it be confided to the care of others.” (8 Cranch, 124.) 

7 See John Bassett Moore’s citation of St. Paul’s proverb “the letter killeth but the spirit 
giveth life,” and the illuminating discussion of this very question in his International Law 
and Some Current Illusions, pages 20, 21. 
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ment of State often take occasion to declare the law of nations, as the United 
States understands it. While perhaps not having the same enforceable 
character in the judicial forum as have laws and treaties, which are the 
supreme law of the land, the positions taken by the Executive in the defini- 
tion of international duties of the United States and in the declaration of 
international law are strong evidence of American understanding of the rules 
of international law. The Executive policy against confiscation has been as 
consistent’ as that of Congress. From 1785 on, efforts were made to bring 
about the exemption from capture even of private property at sea, in order 
to bring it into the same position as private property on land. A few treaties 
to this effect have been concluded, and the instructions to American dele- 
gates at international conferences have left no doubt as to the Executive view. 
The instructions of the President in the Spanish-American War that “private 
property, whether belonging to individuals or corporations, is to be respected 
and can be confiscated only for cause” were a reiteration of a uniform policy. 
The instructions to the American delegates to the Hague Conference that 
“private property cannot be confiscated” and the Hague Convention ratified 
by Congress, hardly justify the belief that there was no “established usage” 
in the United States exempting enemy private property from confiscation. 

Coming now to the couris, the evidence of judicial dicta does not establish 
a “usage” as to “treatment,” for treatment is established by deeds rather 
than by words; but even the dicta, it is submitted, hardly sustain the author’s 
conclusion as to American practice. Itis true that Marshall in the Brown 
case seemed to be doubtful, and therefore ambiguous, as to the rule of 
international law, and while he appears to have stated that the “rigid rule” 
permitted confiscation, he added that “according to modern usage” it 
“ought not” to be done and that it cannot be done “without obloquy.” 
John Bassett Moore has explained these passages ® and has pointed out 
that whatever doubts as to the law Marshall may have entertained in 1818, 
he entertained no doubts in 1833 when he decided the case of United States 
v. Percheman,° in which he remarked that to confiscate private property 
would violate “‘the modern usage of nations, which has become law.” 

But even more important evidence as to what Marshall conceived the rule 
of international law to be, is to be derived from his conclusion on the merits 
of the Brown case. Had Marshall thought that international law author- 
ized the confiscation of private property on land, he would not have required 
an Act of Congress as a condition precedent to such confiscation. Inasmuch 
as international law was deemed part of the common law and hence the law 
of the land, and inasmuch as evidence of international law is to be found in 
custom and usage, Marshall would, it seems, have found no difficulty in 
permitting confiscation as a privilege arising out of international law in time 
of war, had he thought there was any such usage or law. In practical effect, 


87 Moore’s Digest, pp. 312, 313. 3 (1833) 7 Peters, 51. 


640 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


he denies the existence of any. such usage or rule of international law, for 
otherwise he would have applied it to the case. 

The seizure of enemy private property at sea is no analogy for the seizure 
of enemy private property on land, but rather indicates the vital and funda- 
mental difference between the two classes of property. Private property at 
sea may be confiscated by virtue of the outbreak of war without the necessity 
of any municipal legisletion. This is uniformly recognized. Private prop- 
erty on land, however, is by uniform practice exempt from confiscation; but 
naturally if any country enacts a statute authorizing confiscation, the courts 
must follow it, regardless of what the rule of international law may be. More- 
over, Marshall believed, in discussing the policy of such statutes, which he 
condemned, that there were circumstances in which they might be justified, 
for example, as a reprisal against an enemy country confiscating the property 
of nationals. But he left little doubt, it is believed, as to his view of the 
policy of confiscation in principle. Yet had he thought that it was an estab- 
lished rule of.international law, it would seem that he would have applied it 
in the Brown case and sustained the coniscation there attempted without 
demanding an Act of Congress. No such Act had been passed. 

Nor is evidence as to the practice with respect to private property in 
enemy territory properly used as an analogy for the treatment of private 
property in one’s own territory. It took a longer time to establish the rule 
of law as to exemption in the former case than in the latter. Modern 
treaties do not mention the exemption of enemy private property in one’s 
own territory any more than they do an exemption from slavery. Both 
institutions have been deemed equally obsolete. When, however, private 
property in enemy territory is, by convention and international law, ex- 
empted from confiscation, a fortiori, private property in one’s own territory 
is so exempt, 

Nevertheless, it is true that several courts and many writers in the course 
of the nineteenth century expressed the view that the harsh and strict appli- 
cation of international law permitted the confiscation of enemy private prop- 
erty. This is not evidence as to American policy or of the treatment of 
enemy private property by the United States, but expresses the writers’ and 
the courts’ view as to what was the rule of international law. Opinions as to 
international law, like opinions as to municipal law, occasionally differ. The 
learned author of the article commented upon might have mentioned dicta of 
the Supreme Court opposing confiscation as a rule of international law.!° All 
that one can say with respect to the dicta favoring confiscation is that usage: 
and a uniform practice belied any such rule of law throughout the nineteenth 
century, and that at the very time the authors supported the privilege of 

10 See U. S. v. Klein, 13 Wallace, 128, 137, in which Chase, C. J., declared: “The Govern- 
ment recognized to the fullest extent the humane maxims cf the modern law of nations 
which exempt private property of non-combatant enemies from capture as booty of war.” 
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confiscation the practice looked the other way. As John Bassett Moore has 
suggested :1! 

It is true that in certain early writers who reiterated the stern rules of 
the law of Rome, sweeping generalizations may be found in which the 
right is asserted on the part of enemies to seize all property and confis- 
cate all debts. The same writers, upon the same authority, assert the 
lawfulness of treating all subjects of the belligerents as enemies, and as 
such of killing them, including women and children. These generaliza- 
tions, even at the time when they were written, neither expressed nor 
purported to express the actual practice of nations, and it is superfluous 
to declare that the law of the present day is not to be found in them; for, 
with the change in the practice of nations, growing out of the advance in 
human thought, the law also has changed. 


It is submitted, therefore, that the practice of the United States, as evi- 
denced in Acts of Congress, treaties of the United States, Executive dec- 
larations and the uniform abstention from confiscation, notwithstanding 
occasional dicta of the courts as to the supposed privilege conferred by 
international law, sustains the view that there was in the United States, 
prior to 1914, an “established usage of exempting the property of non-resi- 
dent enemies from confiscation.” 

Epwin M. BorcHarp. 


u 7 Moore’s Digest, 306. 


CURRENT NOTES * 
, By GroRrGE A. FIıncHu 
Managing Editor 


Pan American Conference on Conciliation and Arbitration. On June 19, 
the Secretary of State sent an invitation to the twenty republies of Central 
and South America to participate in a Conference on Conciliation and Arbi- 
tration to be held in Washington commencing December 10, 1928. This 
conference was provided for in a resolution adopted by the Sixth Pan Amer- 
ican Conference at Habana in February last. The resolution, it will be re- 
called, declared that “the American Republics adopt obligatory arbitration 
as the means which they will employ for the pacific solution of their inter- 
national differences of & juridical character,” and that they “will meet in 
Washington within the period of one year in a conference of conciliation and 
arbitration to give conventional form to the realization of this principle.’ 
The Secretary of State suggested to the invited governments that each 
should appoint two plenipotentiary jurisconsults, with such advisers and 
experts as they may desire, to represent it at the conference. He stated that 
the United States will be represented by himself and the Honorable Charles 
Evans Hughes. 

Conciliation and Arbtiration Treaties. Arbitration treaties similar to the 
treaty concluded between the United States and France on February 6, 
1928,” have been signed by the United States with Italy (April 19), Germany 
(May 5), Finland (June 7), and Denmark (June 14). Negotiations for such 
treaties are pending between the United States and Great Britain, Japan, 
Norway, Spain, Portugal, Austria, Hungary, Belgium, Czechoslovakia, 
Poland, the Netherlands, Switzerland, Lithuania, Latvia, Estonia, Turkey, 
Bulgaria, Rumania, Greece, Albania, Sweden, and the Kingdom of the Serbs, 
Croats and Slovenes. i 

Conciliation treaties similar to the Bryan treaties were signed with Ger- 
many (May 5), Denmark (May 18) and Finland (June 7). Negotiations for 
such treaties are pending with Japan, Austria, Hungary, Belgium, Czecho- 
slovakia, Poland, Lithuania, Latvia, Estonia, Turkey, Bulgaria, Rumania, 
Greece, Albania, and the Kingdom of the Serbs, Croats and Slovenes. Trea- 
ties in the original series of Bryan treaties were concluded in 1913 and 1914 
with Bolivia, Brazil, Chile, China, Denmark, France, Great Britain, Italy, 
the Netherlands, Norway, Paraguay, Peru, Portugal, Russia, Spain, Sweden, 
Uruguay and Venezuela. 

* Unless some other reference is given, the information upon which these notes is based 
has been taken from the press releases of the Department of State. 

1 For the full text of this resolution, see this Journat for April, 1928, page 357. 

2 See text in Supplement to this Journax for April, 1928, p. 27. 
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Boundary disputes with Mexico. The American Commissioner on the 
International Boundary Commission—United States and Mexico, reports 
that final decision has been reached by the Commission in determining the 
international title to forty-two tracts of land, comprising about four thousand 
acres along the Texas border, which had become detached from one country 
or the other by natural action of the Rio Grande River. Action had been 
pending on these cases for many years. The Commissioner states that the 
findings of the Commission were unanimous in all cases. 

International Telegraph Conference. The French Government having 
received, as manager of the International Telegraph Union, a sufficient 
number of requests from governments adhering to the International Tele- 
graph Convention to permit the holding this year of the International Tele- 
graph Conference which was scheduled for 1930, arrangements are being 
made to hold the conference at Brussels beginning September 10 next. This 
action is in accordance with the resolution adopted at the International 
Radiotelegraph Conference held at Washington in October, 1927. The 
agenda for the Brussels conference will consist of the report drawn up by the 
special committee for the study of code language at Cortina in 1926.3 

Foreign Service of the United States. The Department of State announces 
that written examinations for commission to the Foreign Service will be held 
commencing December 3, 1928, at the following points: Washington, Den- 
ver, San Francisco, Atlanta, Chicago, New Orleans, Boston, St. Paul, St. 
Louis, New York, Cincinnati, Philadelphia, and Seattle. The oral tests 
completing the examination will be held in Washington beginning February 
18, 1929. Applicants desiring to qualify for the Foreign Service must be 
specially designated for examination. Applications for designation are to be 
addressed to the Secretary of State and must be filed not later than forty 
days before the date set for the written examinations. No designations for 
the examinations to be held on December 3 and 4, 1928, will be made after 
October 23, 1928. 

Treaty Division of the State Department. A Treaty Division was estab- 
lished in the Department of State on April 21 to take charge of all matters 
relating to treaties. A portion of its work will be taken over from several of 
the bureaus and divisions of the Department. Under the supervision of the 
Secretary of State, the Division will conduct negotiations of arbitration, con- 
ciliation, and commercial treaties, as well as miscellaneous treaties dealing 
with the prevention of smuggling, copyright, trade-mark and patent con- 
ventions. In view of the great increase in the number and complexity of 
treaties, the Division will be one of the most important in the Department. 

Claims Commissions between the United States and Mexico. The General 
Claims Commission between the United States and Mexico closed its last 
session on July 23, 1927. Of the 51 American claims which were heard and 
decided by the Commission during its existence, awards were made in 36. 

3 See article in this Journa for January, 1928, pages 38—40. 
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The total amount claimed by the United States in respect of these 51 claims 
was $3,790,796.42. The total amount awarded on the 36 claims decided in 
favor of the United States was $2,221,659.46. Certain of these claims draw 
interest. The Commission heard and decided 9 claims of Mexico against the 
United States and gave favorable decision in 5 of these claims. The total 
amount claimed by Mexico in the 9 claims was $440,910.00. The total 
amount awarded to Mexico on the 5 claims on which it secured favorable 
decisions was $39,000.00. 

To fill the existing vacancies in the two commissions, the Governments of 
the United States and Mexico agreed, in conformity with Article 1 of the 
General Claims Convertion and Article 2 of the Special Claims Convention, 
to submit the designation of a member to preside over both commissions to 
the President of the Permanent Administrative Council of the Permanent 
Court of Arbitration at The Hague, described in Article XLIX of the Hague 
Convention for the Pacific Settlement of International Disputes. Pursuant 
to this submission, the Minister of Foreign Affairs of the Netherlands on June 
16 designated S. K. Sindballe as President of the General and Special Amer- 
ican-Mexican Claims Commissions. Mr. Sindballe, a Danish subject, is 
professor at the University of Copenhagen, Vice President of the Danish 
Association of International Maritime Law, Vice President of the Interna- 
tional Law Association, President of the Administrative Council of the 
Handels Bank, Commissioner for Spitzbergen, and was formerly Minister of 
Justice and Danish representative at the Conference on Maritime Law at 
Brussels. 

Permanent Court of International Justice. On April 26, the Permanent 
Court of International Justice at The Hague delivered judgment in the case 
of Germany against Poland concerning the admission of children to the 
minority schools in Polish Upper Silesia. The court held that the German- 
Polish Convention of May 15, 1922, bestows upon every national the right 
freely to declare, according to his conscience and on his personal responsibil- 
ity, that he does or does not belong to a racial, linguistic or religious minority, 
and to declare what is the language of a pupil or child for whose education he 
is legally responsible; that these declarations must set out what their author 
regards as the true position in regard to the point in question; that the right 
freely to declare what is the language of a pupil or child, though comprising, 
when necessary, the exercise of some discretion in the appreciation of cir- 
cumstances, does not constitute an unrestricted right to choose the language 
in which his instruction is to be imparted or the corresponding school; and 
that nevertheless the declaration contemplated by the convention, as also 
the question whether a person does or does not belong to a racial, linguistic 
or religious minority, are subject to no verification, dispute, pressure, or 
hindrance whatever on the part of the authorities. The case grew out of the 
action of the Polish authorities in 1926 in verifying whether children, for 
whose admission to German minority schools or classes application had been 
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made, ought properly to attend such classes or schools, and in excluding some 
7,000 children from these schools as the result of the. inquiry. 

Resignation of Judge Moore. The Honorable John Bassett Moore trans- 
mitted on April 30, 1928, to the Secretary-General of the League of Nations 
his resignation as a Judge of the Permanent Court of International Justice. 
Judge Moore was elected to the Court by the Council and Assembly of the 
League of Nations at the first election which took place in September, 1921, 
and his term would expire on December 31, 1930. In his letter of resigna- 
tion, Judge Moore stated that he finds it necessary “to give definite and 
continuous personal attention to the publication now beginning of a volumi- 
nous collection of all international arbitrations, ancient and modern,” for 
which he began to gather material many yearsago. The publication referred 
to by Judge Moore is being done under the auspices of the Division of Inter- 
national Law of the Carnegie Endowment for International Peace. Judge 
Moore asked that his resignation become effective as soon as possible, and 
renounced all claims to pension.® 

Palmas Island Award. Mr. Max Huber, Arbitrator in the dispute be- 
tween the United States and the Netherlands respecting the sovereignty over 
the Island of Palmas, which was submitted to him by a special agreement of 
January 23, 1925, rendered an award on April 4, 1928, deciding that the 
Island of Palmas (or Miangas) forms in its entirety a part of Netherlands 
territory. The text of the award will be printed in the next issue of the 
JOURNAL. 

Codification of International Law. The Committee of Experts for the 
Progressive Codification of International Law holds its fourth session at 
Geneva, June 22. It will consider the replies of the governments to its ques- 
tionnaires on the following subjects: communication of judicial and extra- 
judicial acts and letters of request in penal matters, the legal situation and 
duties of consuls, revision of the classification of diplomatic agents, and the 
jurisdiction of courts with regard to foreign states. It will examine reports 

drawn up by its subcommittees on the following questions: application of the 
notion of limitation in common law, legal situation of private non-profit- 
making international associations, and conflicts of law concerning domicile. 
The committee will also consider the proposal submitted to the Assembly of 
the League of Nations in 1927 by the Paraguayan delegation for a general 
and comprehensive plan of codification in order to insure the unity and uni- 
versality of international law.® 

Import and Export Restrictions. A second conference on import and export 
prohibitions and restrictions will convene at Geneva on July 3. The first 
conference, which was ‘called as the result of the International Economic 
Conference at Geneva in May, 1927, took place in the same city from Octo- 

4 Monthly Summary of the League of Nations,. May 15, 1928, page 114, 
5 Ibid, page 118. 
6 United States Daily, June 18, 1928, p. 3. 


646 THE AMERICAN JOURNAL .OF INTERNATIONAL LAW 


ber 17 to November 8, 1927. It drew up an international convention provid- 
ing for the abolition of such prohibitions and restrictions which had de- 
veloped in many countries, chiefly during and since the World War, with 
deplorable results to international commerce. The United States signed the 
. convention with two interpretative reservations, one to make it clear that 

the convention would not affect the American standards to maintain the 
quality of cotton and wheat, and the other to make effective the declaration 
of the final act of the conference, which the United States did not sign, that 
“the convention affects neither the tariff systems nor the treaty-making 
methods of the participating countries, nor the measures taken to insure the 
application thereof.” 

Certain exceptions are permitted under the convention and protocol, in- 
cluding prohibitions and restrictions imposed on moral or humanitarian 
grounds, relating to public security, regarding traffic in arms and munitions 
of war, for the protection of public health or plant and animal life, relating to 
money or securities, ard those designed to apply to foreign products the 
régime of prohibitions and restrictions established within a country as to 
production, trade, transport and consumption of similar native products 
(e.g., liquor prohibition).? The signatory nations have submitted many 
exceptions under the convention, and the second conference will decide 
whether all of those submitted are to be accepted. The United States, which 
will be represented at the second conference, has notified the League of Na- 
tions that it is greatly disappointed at the number of reservations and excep- 
tions submitted. The conference will also decide when the convention shall 
go into effect. 

International Conference on Literary and Artistic Property. The United 
States sent delegates tc this conference, which opened at Rome on May 8, 
for the purpose of considering the revision of the Berne International Copy- 
right Convention. The United States is not a party to this convention, but 
it has been deemed advisable to send delegates to the conference on invita- 
tions extended both by the Bureau of the International Copyright Union at 
Berne and the Italian Government, in order that the conference may be 
advised regarding matters in the United States relevant to the agenda of the 
conference and with a future view of bringing the international convention 
and the United States copyright Jaws into an accord which will permit of the 
adherence of the United States to the convention. 

Northern Pacific Halibut Fishery. The first report of the International 
Fisheries Commission appointed under the Northern Pacific Halibut Treaty, 
concluded between the United States and Canada on March 2, 1923,° was 


7 The draft convention, protocol, final act and declaration of the first conference are printed. 
in the Official Journal of the League of Nations for December, 1927, p. 1653, ef seg. 
8 Press release of the State Department, Jan. 30, 1928, and United States Daily, June 16, 


1928, p. 1. 
? Text in Supplement to this Journar, Vol. 19, p. 106. The International Fisheries 
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made publie by the Department of State on June 7. The report deals with 
the life history of the halibut and contains recommendations for further 
regulation under the treaty. The commission has carefully planned its 
work, collected statistics, undertaken biological studies, and heard the 
opinions of fishermen and dealers. The Pacific halibut fishery represents 
60 per cent of the world’s catch and is worth about $7,000,000 annually. 
From its investigation, the commission reports that “the fishery is in a very 
serious condition, and that the banks cannot stand the intensity of fishing 
to which they are subject.” The Commission “is fully convinced that the 
conditions are so serious that no delay should be permitted in the adoption of 
additional conservation measures,” which the Commission recommends 
substantially as follows: to establish areas within which, if necessary, the 
total catch of halibut may be reduced by a predetermined percentage an- 
nually; to close permanently two “nursery areas” populated by small, im- 
mature halibut; to prevent the use of any fishing gear deemed unduly de~ 
structive; to extend the present closed season by two weeks; and to license 
the fishing fleet, not for revenue, but for statistical and regulatory purposes. 








Commission says in its report that this treaty “is the first treaty entered into by Canada 
as a nation,” and that it “is the first effective one anywhere having for its object the con- 
servation of a threatened high seas fishery.” 
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Abbreviations: B. I. I. I., Bulletin de l'Institut Intermédiaire International. B. I. N., 
Bulletin of international news; Clunet, Journal du droit international; Cmd., Great Britain, 
Parliamentary papers; Cong. Rec., Congressional Record; Cur. Hisi., Current History (New 
York Times); E. E. P. S., European Economic and Political Survey; Europe, L’Europe 
Nouvelle; F. P. A. I. S., Foreign Policy Association Information Service; G. B. Treaty 
Series, Great Britain, Treaty Series; I. L. O. B., International Labor Office Bulletin; J. O., 
Journal Officiel (France); L. N. M. S., League of Nations Monthly Summary; L. N. 0. J., 
League of Nations Official Journal; L. N. Q. B., League of Nations Quarterly Bulletin; 
L. N. T. 8., League of Nations Treaty Series; P. A. U., Pan American Union Bulletin; 
Press notice, Ù. S. State Dept. press notice; R. D. I., Revue de Droit International; R. G. D. 
I. P., Revue Générale de Droit International Public; R. D. I. P., Revue de Droit Inter- 
national Privé; R. J. I. L. A., Revue Juridique International de la Locomotion Aérienne; 
R. R., American Review of Reviews; U. S. C. R., U. S. Commerce reports. 


August, 1927 
11 to Sept. 19 Austria—Grueat BRITAIN. Agreement arranged by exchange of notes 
respecting settlement of enemy debts referred to in Sec. ITI of Part X of the Treaty 
of Saint-Germain of Sept. 10, 1919. G. B. Treaty Series, no. 5 (1928). Cmd. 3039. 
September, 1927 
1-10 AERIAL Postan Conrerencs. Held at The Hague under auspices of International 
Postal Union. R. J. I. L. A., Jan.—Mar., 1928, p. 88. 
17 ITALY—LITHUANIA. Most-favored-nation convention and protocol signed at 
Rome. Summary: U.S. C. R., Mar. 19, 1928, p. 779. 
20 Irany—Lituuanta. Treaty of conciliation and judicial regulation signed at Rome. 
Paix par le Droit, Jan., 1928, p. 35. 
27 Be.teruom—Swepven. Exchanged ratifications of treaty of conciliation and arbitra- 
tion signed at Brussels April 30, 1926. R. G. D. I. P., Apr-May, 1928, p. 354. 
27 to Oct. 6 Werrcnts AnD Measures. International conference held at Paris, B. for 
Sci. Relations, Feb., 1928, p. 29. 
October, 1927 
6 Great Brirain—PortueaL. Exchanged notes for settlement of boundary between 
Swaziland and Mozambique. G. B. Trecty Series, no. 7 (1928). Cmd. 3066. 
6 Porrucar—Sovurs Africa (Union). Notes exchanged between H. M. Government 
in South Africa and Portugal for the settlement of the boundary dispute between 
the Union of South Africa and Mozambique. G. B. Treaty Series, no. 8 (1928). 
Cmd. 3070. : 
20 BELGIUM—LUXEMBUEG. Signed Treaty of friendship and arbitration. Paix par 
le droit, March, 1928, p. 124. 
20 FRANCE—LUXEMBURG, Signed treaty of arbitration and friendship. Paix par 
le Droit, Mar., 1928, p. 124. 
24-30 AERONAUTICAL Conerrss. Fourth International aeronautical congress held at 
Rome. B. for Sci. Relations, Feb., 1928, p. 32. 
648 


CHRONICLE OF INTERNATIONAL EVENTS 649 


28 Finuanp--Greece. Exchanged ratifications of most-favored-nation treaty signed 
Oct. 18, 1926. U.S.C. R., Apr. 16, 1928, p. 187. 
November, 1927 
2 Greece—Sersia. Commercial treaty signed at Athens. C. S. Monitor, Dec. 1, 
1927, p. 8. U.S.C. R., Mar. 19, 1928, p. 780. 
21 Germany—Panama. Most-favored-nation commercial treaty signed. U.S.C. R., 
Mar. 19, 1928, p. 779. 
December, 1927 
2 to Apr. 13, 1928. Ausrria—Great Britain. Exchanged notes respecting reciprocal 
protection of trade-marks in Austria and Palestine. G. B. Treaty series, no. 14 
(1928). Cmd. 3099. 
31 Buneartan Mitrrary Conrroz. Conference of ambassadors notified Secretary 
General of League of Nations of conclusion of work of liquidation board. L. N, 
O. J., Mar., 1928, p. 324, 
January, 1928 
6  NETHERLANDS—SWITZERLAND. Members of Conciliation Commission, under 
treaty of Dec. 12, 1925, announced. L. N.O. J., Mar., 1928, p. 296. 


12 Esronra—Germany. Conciliation commission under convention of Aug. 10, 1925, 
announced. L. N.O. J., Mar., 1928, p. 296. 


16 Beuaium—F Rance. Exchanged ratifications of cônvention and protocol concerning 
employment of seamen signed June 1, 1921. Text: J. O., Mar. 21, 1928, p. 3136. 


16-18 Porson Gas Conrerence. Held in Brussels under the auspices of International 
Red Cross, with 50 experts from 14 countries in attendance. N. Y. Times, 
Jan. 17-19, 1928, pp. 4, 5, 11. 

21 France—Switzeruanp. Commercial arrangement annexed to commercial treaty 
of Oct. 20, 1906, signed at Paris. Text: Hurope, Mar. 31, 1928, p. 441. 


26 France—Iraty. Convention on subject of tariff régime on silks and silk goods 
signed at Paris. Text: Europe, Mar. 31, 1928, p. 445. 


29 CzxcHosnovakia—Vatican. Modus vivendi of Jan. 20, 1928, announced by 
Government of Czechoslovakia. Text: R. G. D. I. P., 1928, p. 353. 


29 Germany—Liravanta, Signed treaty of arbitration at Berlin. Paix par le droit, 
Mar. 1928, p. 124. 


31 Prersia—Russia. Exchanged ratifications of a commercial agreement in the form 
of an exchange of notes, and a customs convention signed at Moscow Oct. 1, 1927, 
U.S.C. R., April 23, 1928, p. 250. 
February, 1928 : 
2 Boutvia—Cuiite. Protocol signed, for delivery to Bolivia, on May 18, 1928, of the 
Bolivian section of the Arica—La Paz railway. P.A. U., June, 1928, p. 630. 
4  Germany—Paracuay. Most-favored-nation commercial treaty of July 21, 1887, 
extended to Feb. 27, 1929, pending conclusion of a new treaty. U.S.C. R. 
Mar. 19, 1928, p. 779. 
4 Swepen—Tourxey. Treaty of commerce and navigation signed at Angora. U.S. 
C. R., May 14, 1928, p. 438. 
6 Great Brrrarn—Sparn. Exchanged notes regarding interpretation of commercial 
treaty of Oct. 31, 1922, as revised by the convention of April 5, 1927. G. B. 
Treaty Series, no. 10 (1928). Cmd. 3074. 
6 Russta—Untrep Srares. Litvinoff, Assistant Commissar of Foreign Affairs, sent 
telegram of protest to Secretary Kellogg against the judgment of the United States 
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District Court of New York in the case of the State of Russia v. The Lehigh Valley 
Railroad. Text: Cur. Hist., April, 1928, p. 149. 
9  Beterum—Sxrrsra. Most-favored-nation commercial treaty of Dec. 16, 1926, came 
into force. U.S.C. R., Apr. 9, 1928, p. 124. 
9 Great Briratin—Sersia. Exchanged ratifications of most-favored-nation com- 

mercial treaty of May 12, 1927. G. B. Treaty Series, no. 6 (1928). Cmd. 3065. 

10 Brierom—France. Exchanged ratifications of labor treaty signed at Brussels, 
Dec, 24, 1924. Text: J. O., Mar. 21, 1928. p. 3137. 

10 Ponanp—VatTican. Concordat signed at Rome. Text: R. G. D. I. P., Apr-May, 
1928, p. 345. 

11 BULGARIA—ESTONIA. Temporary most-favored-nation commercial treaty signed 
at Warsaw. U.S.C. R., Apr. 9, 1928, p. 124. 

1l Paracuay—Spain. Modus vivendi which came into force Feb. 19, 1927, extended 
for one year from Feb. 19, 1928. U.S.C. R., Mar. 19, 1928, p. 780. 

12 Rumanta—Torkey. Commercial treaty of 1923 extended for six months. U.S. 
C. R., Mar. 26, 1928, p. 838. 

16 Arenanisran—Lartvis. Signed treaty of friendship. B.I. N., Mar. 3, 1928, p. 16. 

16 Brazit-—Uruauay. Signed convention on employment of funds from boundary 
settlement. P. A. U., June, 1928, p. 630. 

16 Eeyer—Huneary. Provisional most-favored-nation commercial agreement ar- 
ranged by exchange of notes. U.S.C. R., April 30, 1928, p. 314. 

16 GREECE—LATVIA. Exchanged ratifications of most-favored-nation commercial 
treaty signed Feb. 25, 1927. U.S.C. R., Apr. 16, 1928, p. 187. 

18  AFGHANISTAN—SWITZERLAND. Signed treaty of friendship at Berne. B. I. N. 
Mar, 3, 1928, p. 21. 

18 AUSTRIA—FINLAND. Treaty of commerce and navigation, signed Aug. 8, 1927, 
came into force. U.S.C. R., May 21, 1928, p. 498. 

20 Great BriraIn—Transyorpan, Signed agreement in Jerusalem defining and regu- 
larizing their relations. Text: Times (London), Mar. 27, 1928, p. 15. E. E. P.S., 
Mar. 31, 1928, p. 451. Cmd. 3069. 

20 to Mar. 7 LEAGUE or Nations ARBITRATION AND Security Commirren, Met in 
second session at Gereva Feb. 20, 1928. N. Y. Times, Feb. 21, 1928, p. 1, 4. 
Times (London), Feb. 24, 1928, p. 13. L.N. M. 8., Mar. 15, 1928, p.48. United 
States not to berepresentedoncommittee. Times, Dec.2,1927,p.14. 2.N.M.S., 
Apr. 15, 1928, p. 67. 

23 Beico-Luxemsura Economic Unton—Francr. Commercial agreement signed 
Feb. 23, 1928, and ratifications exchanged in April. Text: Europe, April 7, 1928, 
p. 469. J.O., April 13, 1928, p. 4241. 

23 Brazit—France. Exchanged ratifications of special agreement for arbitration by 
Permanent Court of International Justice of dispute concerning payment in gold 
of Brazilian federal loars contracted in France. Text: J. O., May 20, 1928, p. 5634. 
L. N. M. S., May 15, 1928, p. 117. 

23-24 INTERNATIONAL Renier Union. Preparatory committee met at Geneva to consider 
what measures should be taken to further establishment of the Union. L. N. 
M. 5., Mar. 15, 1928, p. 57. 

24 Swepren—Uruauay. Exchanged ratifications of treaty of conciliation and arbi- 
tration signed at Montevideo, Feb. 24, 1923. Text: R. G. D. I. P., April-May, 
1928, p. 358. 
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27 to May 5 Muurinarerat Treaty (OurLAwrRy oF War). On Feb. 27, Secretary Kellogg 
sent note to Premier Briand regarding proposed multilateral treaty renouncing 
war. Text: U. 5. Daily., Feb. 29, 1928, p. 1. On April 13, “suggested draft 
treaty” as basis of discussion, was presented to Governments of Great Britain, 
Germany, Italy and Japan. Text: U. S. Daily, April 14, 1928, p. 1. Cur. Hist. 
May, 1928, 28: 281. On April 21, French counter-project was submitted. Text: 
U. S. Daily., April 23, 1928, p. 1. On April 27, German Government accepted 
Kellogg’s plan. Text: Cur. Hist., June, 1928, 28: 469. U. S. Daily., May 1, 
1928, p. 1. Italian reply of May 5, offered cordial coöperation towards an agree- 
ment and proposed a conference of jurists to discuss legal details of proposed 
treaty. Text: U. S. Daily., May 10, 1928, p. 1. 


March, 1928 
1 Cuna—Untirep States. Temporary parcel post agreement, effective Jan. 1, 1926, 
abrogated Mar. 1, 1928, by Cuba. U.S. Daily, Feb. 23, 1928, p. 1; P. A. U., 
June, 1928, p. 632. 
1 Denmark—Spain. Exchanged ratifications of most-favored-nation treaty of 
commerce signed Jan. 2, 1928. U.S.C. R., Apr. 16, 1928, p. 187. 


2 Breieium-—-PortucaL. Exchanged ratifications at Lisbon of Belgo-Portuguese 
conventions signed in July, 1927, referring to Angola and the Belgian Congo. 
U.S. C. R., April 30, 1928, p. 314. 

3 Francre—Spain. Signed agreement by which Spain considers her Tangier claims 
satisfied. Spain is to control policing of city and zone. N. Y. Times, Mar. 4, 
1928, p. 6. Times (London), Mar. 5, 1928, p. 13. 


3 France—Sweven. Signed treaty of arbitration. B.I. N., Mar. 17, 1928, p. 15. 


3 FRANCH—SWITZERLAND. Exchanged ratifications of commercial arrangement sup- 
plementary to commercial treaty of Oct. 20, 1906, signed at Paris Jan. 21, 1928. 
Text: J. O., Mar. 4, 1928, p. 2440. 

3 PERMANENT Court or INTERNATIONAL Justice. Delivered opinion on March 3 
regarding jurisdiction of Danzig courts. L. N. M.S., April 15, 1928, p. 63. On 
April 26, court ended its 13th session and delivered judgment in favor of Poland in 
dispute with Germany over question of admission of children to minority schools in 
Polish Upper Silesia. French legation at The Hague filed special agreement for 
arbitration between Brazil and France, signed Aug, 27, 1927, in dispute concerning 
payment in gold of Brazilian federal loans contracted in France. L. N. M. S. 
May 15, 1928, pp. 114-117. 

4 to May 2 Eeyer—Grear Brirain. Papers containing negotiations for a treaty of 
alliance with Egypt (July 13, 1927—Mar. 4, 1928) published by the British Foreign 
Office. Egypt, no. 1 (1928). Cmd. 3050. Following exchange of notes on Mar. 4 
and 30, an ultimatum was delivered to Egypt by British Government giving her 
48 hours within which to withdraw Public Assemblies Bill, to which Egypt agreed 
in note of May 1. British reply of same date warned against revival of question. 
Texts: Times (London), May 1-3, 1928, p. 16. E. E. P.S., 1928, no. 12-13 and 16. 

5-10 Lnacuz or Nations Counci. Held 49th session, to consider Greek refugee 
questions, mandate reports, economic and financial matters, etc. Adopted resolu- 
tion to invite Brazil and Spain to continue their participation in work of the 
League and authorized President of Council to ask Costa Rica to reverse decision 
to withdraw from League. L, N.O. J., April, 1928; L. N. M. S., April 15, 1928, 
p. 83. 

7 France—Ivary. Commercial agreement signed at Paris. Text: Europe, Mar. 31, 
1928, p. 444. 
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7 France—Unirep Stares. Exchange of notes made public concerning arbitration 
treaty signed Feb. 6, 1928. Text: U. S. Daily, Mar. 8, 1928, p. 3. Press nolice, 
Mar. 7, 1928 


7-10 Sr. Gorrgarp Inctpeyr. League of Nations Council examined requests of Ru- 
manian, Serbian and Czechoslovak Governments in connection with seizure of 
_ machine-gun parts at St. Gotthard Railway station on Austro-Hungarian frontier. 
Preliminary report of joint committee submitted on Mar. 10. L. N. M. &., 

Apr. 15, 1928, p. 81. 


8 Great Brrrain—Mexico. Exchanged reatifications in Mexico City of British- 
Mexican claims commission convention of Nov: 19, 1926. Text: G. B. Treaty 
Series, no. 11 (1928). Cmd. 3085. 


10 Arren Property Acr. Settlement of War Claims Act of 1928 approved by President 
Coolidge. Pub. no. 122, 70th Cong. Supplement to this JournaL, Vol. 22 (1928), 
p. 40. 


10 NETHERLANDS-——ÜUnNITE> Srares. Exchanged ratifications of the treaty for the 
advancement of peace signed Dec. 18, 1918. Declaration interpretative of Art. 
I thereof, signed at Washington Feb. 13, 1928, proclaimed by the President on 
Mar. 12, 1928. U. S. Treaty Series, no. 760. 


11 FRANCE-—NETHERLANDS. Signed treaty of conciliation and arbitration at Geneva. 
B.I. N., Mar. 17, 1928, p. 15. 


12 Esronta—Torxkey. Signed most-favored-nation commercial treaty at Angora. 
U.S.C. R., May 28, 1928, p. 562. 


14-17 Trape Resrricrions on Hipzs anb Bones. Conference for abolition of export 
prohibitions and restrictions on hides and bones held in Geneva. L. N. M. S., 
April 15, 1928, p. 92. 


15  CANADA—CZECHOSLOVAKIA., Commercial treaty signed at Ottawa provides for 
mutual exchange of most-favored-nation treatment. U.S. C. R., Apr. 2, 1928, 
p. 53. 


15 Cotomsra—Prru. Exchanged ratifieations of boundary treaty signed Mar. 24, 
1922, P. A. U., June, 1928, p. 631. 


15-24 Leacus or Nations Preparatory COMMISSION FOR DISARMAMENT CONFERENCE. 
Held fifth session at Geneva to consider progress of work of Arbitration and Se- 
curity Committee, examine draft conventicn for general, complete and immediate 
disarmament, deposited by Soviet delegation, and progress of work of the Com- 
mission. Summary of debates and resolutions: L. N. M. S., Apr. 15, 1928. 

17 Cosra Rica—France. Postal arrangement of Oct.-3, 1923, came into force. Text: 
J. 0., Mar. 21, 1928, p. 3023. 

17 Dominican Rerusuic—France. Postal arrangement of Oct. 11, 1924, came into 
force. J.O., Mar. 21, 1928, p. 3022. 

17 France—Grrmany. Convention signed in Paris modifying method of collecting 
the 26 per cent. charge on German imports into France. B. I. N., Mar. 81, 
1928, p. 12. 

17 Francr—Haitt. Postal arrangement of April 7, 1925, came into force. J. O., 
Mar. 21, 1928, p. 3022. 

17 France—Honpuras. Postal arrangement of April 19, 1926, came into force. 
J..0., Mar. 21, 1928, p. 3023. 

20 Germany—Grear BRITAIN. Agreement signed in London dealing with judicial 
and legal facilities in civil and commercial matters. B.I. N., Mar. 31, 1928, p. 12. 


20 


20 


21 


21 


22 


23 


24 


25 


29 


30 
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GuaTEMALA—-Honpuras. Announced that United States will use good offices in 
boundary settlement. Roy T. Davis appointed head of mixed commission for 
consideration of dispute. Text of announcement: U. S. Daily, Mar. 21, 1928, 
p. 1. Press notice, Mar. 20, 1928. 

TANGIER CONFERENCE. Four-power conference to consider Franco-Spanish agree- 
ment on status of Tangier opened in Paris with delegates from France, Spain, 
Italy and Great Britain. Times (London), Mar. 21, 1928, p. 16. 

AERONAUTICAL CONFERENCE. 32 nations met at Paris to draft code of uniform 
laws governing responsibility of air carriers in international transport and damages 
to third parties. N. Y. Times, Mar. 22, 1928, p. 10. 

Nicaragua Exvections. President Diaz signed decree authorizing United States 
to supervise October elections. Press notice, Mar. 26,1928. U.S. Daily, Mar. 27, 
1928, p. 2. 

France—Spain. Aviation convention and protocol signed at Madrid. Text: 
J. 0., May 1, 1928, p. 4887. 

Grerce—Roumanis. Signed treaty of non-aggression and arbitration on the lines 
approved by the Security Commission of the League. Times (London), Mar. 23, 
1928, p. 13. 

Nicaraqua—Unirep Srares. Letters exchanged between President Coolidge and 
President Diaz ratifying the Stimson agreement for supervision of coming Nicara- 
guan elections, made public. Text: Supplement to this JOURNAL, pp. 118-121. 

Parent Reaistration. U. S. District court for the Maryland District held that 
rights of priority for the registration of foreign patents in the United States were 
extended by the treaty of peace with Germany signed Aug. 25, 1921. Text of 
opinion: U. S. Daily, Mar. 29, 1928, p. 8. 

Germany—Greece. Mutual most-favored-nation treaty signed. U.S. C. R. 
Apr. 9, 1928, p. 124. 

Esronta—Latvia. Signed temporary economic agreement, guaranteeing mutual 
most-favored-nation treatment in customs duties. U. S. C. R., June 4, 1928, 
p. 632, 

Aviation Concress or Western Powers. Opened 26th session in Berlin. B. I.N., 
Mar. 31, 1928, p. 12. 

Eorpr—Hesaz—Neyp. Government of Nejd and the Hejaz recognized by Egypt. 
B.I. N., April 14, 1928, p. 502. 

FrancE—GeERMANYy. Exchanged ratifications of commercial arrangement signed 
Feb. 23, 1928. Text: J. O., Mar. 31, 1928, p. 3682. 

Arms Trarric. German Reichstag passed bill forbidding traffic in arms to China, 
thereby adhering to Peking agreement of 1919 between Great Britain, the United 
States of America and five other Powers. B. I. N., April 14, 1928, p. 14. 


30 to Apr. 2 Cutna—Unirep Srares. Settlement of questions arising from Nanking 


30 


incident of Mar. 24, 1927, arranged by exchange of notes between Nationalist 
Government of China and American Minister. Text: Press notice, April 3, 1928. 
Cur. Hist., May, 1928, 28: 332. North China Herald, Apr. 7, 1928, p. 1. 

GREAT BrrraIn—NETHERLANDS. Treaty for delimitation of frontier between Dutch 


and British territories of the Island of Borneo signed at The Hague. B. I. N., 
Apr. 14, 1928, p. 16. 


30 Serpia—Uniren Srarns. President Coolidge signed bill providing for settlement of 


the Serbian war debt to the United States. Cong. Rec., April 4, 1928, p. 6148. 
Pub. no. 321, 70th Cong. 


Lak 
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France—Iraty. Exchanged ratifications of commercial treaty signed at Paris 
March 7. J.O., Apr. 1, 1928, p. 3723. 


April, 1928 


4 


4 


ll 


12 


12 


13 


15 


16 


16 


17 


A¥YGHaNISTAN—JAPAN. Treaty of friendship signed in London. B.F. N., Apr. 14, 
1928, p. 12. 

DewnmarK—France. Exchanged ratifications of treaty of conciliation and obliga- 
tory arbitration signed at Paris July 5, 1926. Text: J. O., Apr. 7, 1928, p. 3988. 

Opium Trarric. Statement from Secretary Kellogg regarding international efforts 
to control traffic in opium, and policy of United States, made public. Text: 
U.S. Daily, Apr. 5, 1928, p. 1. 

CzecHosLovakia—Tourkrey. Most-favored-nation commercial treaty, signed May 
31, 1927, came intc force, following exchange of ratifications on Mar. 5, 1928. 
U.S. C. R., May 21, 1928, p. 498. 

Parmas Istanp. Hague Permanent Court of Arbitration decided that title belongs 
to Netherlands. U.S. Daily, Apr. 6, 1928. p. 2. 

Pan American Concitiation Commission. State Department announced estab- 
lishment of Permarent Commission consisting of diplomatic representatives of 
Uruguay, Colombia and Panama, to consider Pan American disputes, on basis of 
conciliation treaty signed May 3, 1928, by the United States and sixteen other 
countries. U. S. Daily, April 6, 1928, p. 1. 


Pan Amprican Union. Governing Board adopted amendments to regulations of 
Union making them conform to terms of resolution adopted at Havana. U.S. 
Daily, Apr. 6, 1928, p. 2. 


Mrnoritizs Poricy. State Department announced policy in reply on loan to 
Rumania. Opposes interfering with nation’s treatment of own citizens. U.S. 
Daily, Apr. 9, 1928, p. 1. 


Naxcoric Act ConstituTionaLiry. Validity of Anti-Narcotic Act of Dec. 17, 1914, 
as amended in the Revenue Act of 1918, Feb. 24, 1919, sustained by Supreme Court 
of the United States. Text of opinions: U. S. Daily Apr. 11, 1928, p. 8. 


FINANCIAL CONFERENCE. Leading banks of issue of 22 nations represented at 
conference which opened at Bank of France to arrange closer codperation on 
problems growing out of the war. N. Y. Times, Apr. 12, 1928, p. 7. 


FRANCE—SWITZERLAND. Exchanged ratifications of commercial arrangement signed 
at Paris Mar. 11, 1928. Text: J. O., April 13, 1928, p. 4263. 


GuatemaLan-Honpuran Mrxep Cuiaims Commission. Began sessions to define 
provisional boundary between the two countries. U.S. Daily, Apr. 13, 1928, p. 2. 


Great Brirarn—Satyapor. Ratification of most-favored-nation modus vivendi 
signed Jan. 7, 1928, refused by Nations] Assembly of Salvador. U.S. C. R. 
May 28, 1928, p. 562. 

Betctum—France. Commercial agreement signed at Paris, to replace agreements 
of 1892, 1924, 1925 and 1926, came into force. Times (London), Feb. 24, 1928, 
p. 13. U.S.C. R., April 23, 1928, p. 250. 

Avusrria—France. Exchanged ratifications of convention relative to protection 
and legal assistance, signed at Paris Mar. 4, 1925. J. 0O., May 20, 1928, p. 5634. 

Finuanp—Swepen. Exchanged ratifications of commercial treaty signed Dec. 14, 
1927. U.S.C. R., May 28, 1928, p. 562. 

Germany—Japan. Most-favored-nation treaty signed July 20, 1927, came into 
force. U.S.C. R., Apr. 23, 1928, p. 250. 


18 


19 


30 
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Canapa—Uniren Srares. Correspondence in regard to diversion of water from 
Lake Michigan by the Sanitary District of Chicago, dated Feb. 5, 1926-Oct. 17, 
1927, made public. Text: Press notice, April 18, 1928. 

Denmark-—Francs. Declaration signed at Copenhagen òn Jan. 23, 1928, in com- 
pletion of extradition convention of Mar. 28, 1877, promulgated in France. J. 0O., 
April 24, 1928, p. 4686. 

France—Spram. Announced that special agreement for international air routes 
was signed in conformity with recent air treaty. U.S. Daily, Apr. 20, 1928, p. 5. 

Iraty—Unirep Srares. Signed arbitration and conciliation treaties in Washington. 
U. S. Daily, Apr. 20, 1928, p. 2. 

Larvia—Unirep Strares. Commercial treaty signed in Riga. U.S. Daily, Apr. 
21, 1928, p.2. U.S.C. R., May 7, 1928, p. 377. 

France—Ponanp. Exchanged ratifications of consular convention signed Dec. 30, 
1925. Text: J. O., May 8, 1928, p. 5118. 

Mexico—Untrep Stares. Announcement made that agreement has been reached 
for designation of neutral chairman of general and special claims commissions by 
President of Permanent Advisory Council of Permanent Court of Arbitration at 
The Hague. U.S. Daily, Apr. 25, 1928, p. 2. N.Y. Times, Apr. 25, 1928, p. 29. 

Treaty Division IN Stare Department. Establishment announced by State 
Department. Text: U. S. Daily, Apr. 24, 1928, p.°2. Press notice, Apr. 21, 1928. 


Great Briratn—Inisu FREE Stars. Signed agreement amending the agreement 
of April 14, 1926, in respect of double income tax. Cmd. 3087. 

Great Brrrain—IceLanp. Agreement signed for exemption of shipping profits from 
double taxation. Text: G. B. Treaty Series, no. 12 (1928). Cmd. 3094. 

Spain—Swepen. New treaty of arbitration signed. B. I. N., May 12, 1928. 

Moors, Jonn Basserr. Resignation as Judge of the Permanent Court of Inter- 
national Justice announced. N. Y. Times, Apr. 29, 1928, p. 14. C. S. Monitor, 
May 1, 1928, p. 2. L.N. M.S., May 15, 1928, p. 118. 

ArcHANIstaN—Torkey. Exchanged ratifications of treaty of amity signed at 
Angora on Nov. 3, 1927. B.I. N., May 12, 1928. 


May, 1928 


1 


5 


10 


Hartt. President Borno’s message advising Council of State that Haiti will resume 
constitutional form of government under guidance of United States, received at 
State Department. Text: U. S. Daily, May 2, 1928, p. 2. 


Germany—Untrep rares. Arbitration and conciliation treaties signed in Wash- 
ington. U.S. Daily, May 7, 1928, p. 1. Text of arbitration treaty: Cur. Hist., 
June, 1928, 28: 471. 

COPYRIGHT CONFERENCE. International conference on literary and artistic property 
opened at Rome with 50 delegates in attendance, including delegates from United 
States. U. S. Daily, May 11, 1928, p. 2. Europe, June 16, 1928, p. 831. 

Braziu anp tHe Leacuy. Secretariat received note from Brazil declining to re- 
consider plan to withdraw from League. N. Y. Times, May 9, 1928, p. 4. 


France—Grrmany. Agreement on delimitation of Franco-Saar frontier, signed 
Dec. 22, 1926, also protocols signed by the Boundary Commission, promulgated in 
France. Text: J. O., May 11, 1928, p. 5247. 

Great Brirarn—Persia. Important series of conventions signed in Teheran, 
regulating chief questions pending between the two countries: (1) Persian tariff 
autonomy, (2) legal position of British subjects in view of abolition of capitulations 
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in Persia, (3) facilities for aeroplanes. Times (London), May 12, 1928, p. 14. 
N. Y. Times, May 12, 1928, p. 2. 

France—Persia. Provisional agreement for reciprocity of treatment as to customs 
autonomy and minimum tariff signed. B.Z. N., May 26, 1928, p.24. U.S.C.R., 
June 18, 1928, p. 758. 


14-20 Leaguer or Nations CONSULTATIVE Economic Commirrer. First session held in 


15 


15 


15 


Geneva to discuss means of carrying out resolutions of International Economie 
Conference. Times (London), May 15-22, 1928. 

CONCILIATION Commissions. State Department announced that commissions 
provided for in Bryan treaties of 1914, now about complete with list of new ap- 
pointments. U.S. Daily, May 15, 1928, p. 1. 

France—Germany. Exchanged ratifications of agreement for delimitation of 
Franco-German frontier, signed at Paris, Aug. 14, 1925. Text: J. O., May 19, 
1928, p. 5555. 

Portueat—Souts Arnica. Agreement for new Mozambique convention signed at 
Lisbon. Times (London), May 16, 1928, p. 15. 


INTERNATIONAL CONVENTIONS 


AERIAL Navigation. Madrid, Nov. 1, 1926. 
Ratifications: s 


Dominican Republic. Oct. 10, 1926. 
Mexico. Dec. 30, 1927. P. A. U., Apr., 1928, p. 421. 


ARBITRATION CLAvses. Protocol. Geneva, Sept. 24, 1923. 
Ratification: Austria. Jan. 25, 1928. L. N.O.J., Mar., 1928, p. 279. 
Arms TRAFFIC Convention. Geneva, June 17, 1925. 
Accession: Liberia. L. N.O. J., May, 1928, p. 600. 
Ratifications: 


China, 
Venezuela. L. N.O. J., Mar., 1928, p. 278. 


Arms Trarric. Declaration regarding Ifni. Geneva, June 17, 1925. 
Accession: Liberia. L. N. O. J., May, 1928, p. 600. 
Ratification: Venezuela. L. N. O.J., Mar., 1928, p. 278. 


Arms Trarric. Protocol of Signature. Geneva, June 17, 1925. 


Ratification: Venezuela. L. N.O. J., Mar., 1928,-p. 278. 


Arms Trarric. Protocol on Chemical Warfare. Geneva, June 17, 1925. 
Adhesions: 


Liberia. L. N.O. J., May, 1928, p. 600. 
Russia. U.S. Daily, May 14, 1928, p. 2. 


Ratifications: 


Venezuela. L. N.O. J., Mar., 1928, p. 278. 
Italy. L.N. O.J., May, 1928, p. 600. 


Boueartan DisaRMAMENT. Protocol. Paris, Mar. 31, 1927. 
Signatures and text: L. N. O. J., Mar., 1928, p. 298. 
ELECTRICAL Communications Union. Mexico City, July 21, 1924. 
Ratification: Mexico. Dec. 30, 1927. P. A. U., Apr., 1928, p. 421. i 
Emigrant WOMEN AND GIRLS on Snips. Recommendation. Geneva, June 5, 1926. 
Ratifications: 


Belgium. Feb. 17, 1928. 
India, J. L. 0. B., Mar. 15, 1928. ' 
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EmpLorment Finping ror Seamen. Genoa, July 10, 1920. 
Ratification: France. Jan. 25, 1928. L. N.O. J., Mar., 1928, p. 282. 


EMPLOYMENT OF CHILDREN at Sea. Genoa, July 9, 1920. 
Ratification: Hungary. Feb. 26,1928. I. L.O. B., Mar. 18, 1928. 
EMPLOYMENT or YOUNG Persons AS TRIMMERS AND Stoxers. Geneva, Nov. 11, 1921. 
Ratifications: 
France. Jan. 16, 1928. L. N.O.J., Mar., 1928, p. 282. 
Hungary. Feb. 26,1928. I.L.O. B., Mar. 15, 1928. 


FOREIGN ARBITRAL Awards. Geneva, Sept. 26, 1927. 
Signatures: 
Austria, Jan, 12, 1928. 
Belgium. Dec. 16, 1927. 
Great Britain and Northern Ireland. Dec. 6, 1927. 
France. Dec. 12, 1927. 
Italy. Dec. 6, 1927. L. N.O. J., Mar., 1928, p. 279. 
Denmark. Mar. 26,1928. L. N.O.J., May, 1928, p. 601. 


Freepom or Trawstt. Barcelona, April 20, 1921. 
Ratification: Chile. Mar. 19,1928. L. N.O.J., May, 1928, p. 599. 
German Peace Treaty. Versailles, June 28, 1919. Amendment to Art. 398. Geneva, 
Nov. 2, 1922. 
Ratification: Luxemburg. April 5, 1928. L. N.O. J., May, 1928, p. 602. 
Greco-Buia@arian Emigration. Geneva, Dec. 9, 1927. 
Signatures: 
Bulgaria. 
Greece. L. N. 0. J., Mar., 1928, p. 279. 
Grerk Rerverers. Declaration Concerning Protocol. Geneva, Dec. 8, 1927. 
Signatures: 
France. 
Great Britain. 
Italy. L. N.O. J., Mar., 1928, p. 279. 


Grerex Rerucers. Protocol. Geneva, Sept. 15, 1927. 
Ratification: Greece. L. N. O. J., Mar., 1928, p. 278. 


Hairs INSURANCE FOR WORKERS IN Inpustry, Commerce and Household Employment. 
Geneva, June 15, 1927. 
Ratification: Germany. Jan. 23, 1928. L. N.O. J., Mar., 1928, p. 282. 
HEALTH Insurance FOR AGRICULTURAL WORKERS. Geneva, June 15, 1927. 
Ratification: Germany. Jan. 23, 1928. L. N.O. J., Mar., 1928, p. 282. 


HUNGARIAN DISARMAMENT. Protocol. Paris, May 19, 1927. 
Signatures and text: L. N. O. J., Mar., 1928, p. 310. 


Inspection or Emigrants. Geneva, June 5, 1926. 

Ratifications: 
Austria. Dec, 29, 1927. 
India. Jan. 14, 1928. ZL. N.O, J., Mar., 1928, p. 282. 
Belgium. Feb. 13, 1928. J. L.O. B., Mar. 15, 1928. 

Manitime Ports Réarme. Convention and statute. Geneva, Dec. 9, 1923. 
Accession: Netherlands (for the Netherland Indies, Surinam and Curagao). 
Ratification: Netherlands, Feb. 22, 1928. L. N. 0. J., May, 1928, p. 599. 

MEASUREMENT oF VessELs. Paris, Nov. 27, 1927. 

Ratification: Hungary. Jan. 3, 1928. L. N.O.J., Mar., 1928, p. 277. 
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MEDICAL EXAMINATION oF Youna Persons EmpLOYED AT Sea. Geneva, Nov. 10, 1921. 
Ratifications: . - 
France. Mar. 15, 1928. J.O., Mar. 21, 1928, p. 3023. 
Hungary and Netherlands. F. L. O. B., Mar. 15, 1928. 
Navicasite Waterways. Convention and Protocol. Barcelona, April 20, 1921. 
Ratifications: 
Greece. Jan. 3, 1928. L.N.O.J., Mar., 1928, p. 277. 
Chile. Mar. 19,1928 JZ. N.O.J., May, 1928, p. 599. 
Orrom Convention. Geneva. Feb. 19, 1925. 
Accession: New Hebrides. Dec, 7, 1927. L. N.O.J., Mar., 1928, p. 273. 
Or1um CONVENTION AND Prorocou. Geneva, Feb. 19, 1925. 
Accession: Finland. Dee. 5, 1927. L. N.O. J., Mar., 1928, p. 278. 
Ratification: Luxemburg. Mar. 27, 1928. DL. N.O.J., May, 1928, p. 600. 
Ratification deposited: Great Britain. Feb. 17, 1926. G. B. Treaty Series, no. 13 (1928). 


PERMANENT COURT OF INTERNATIONAL JUsTICE. Optional Clause. Geneva, Dec. 16, 1920. 
Ratification: Germany. Feb. 29,1928. L. N.O. J., May, 1928, p. 600. 


POSTAL CONVENTION AND PROTOCOL or REGULATIONS. Buenos Aires, Sept. 15, 1921. 
Ratification: Venezuela. July 21,1927. P. A. U., June 1928, p. 632. 


PRIVATE INTERNATIONAL Law. Havana, Feb. 13, 1928. 
Ratification: Cuba. Mar. 14, 1928. U. S. Daily, May 23, 1928, p. 1. P. A. Un 
June, 1928, p. 631. a 


RADIOTELEGRAPH Convention. Washington, Nov. 25, 1927. 
Ratification: United States. Mar. 21, 1928. Cong. Rec., Mar, 21, 1928, p. 5305. 


Raiuwars Réerme. Convention and Statute. Geneva, Dec. 9, 1923. 
Accession: Colombia. Dee. 3, 1927. 


Ratifications: 
Germany. Dec. 5, 1927. 
Poland and Danzig. Dec. 7, 1928. L. N.O. J., Mar., 1928, p. 277. 
Netherlands. Feb. 22,1928. L.N.O.J., May, 1928, p. 599. 


Retizr Union. Geneva, July 12, 1927. 
Signatures: 
Finland. Jan. 21, 1928. 
France. Dee, 9, 1927. 
Turkey. Dee. 17, 1927. LZ. N.O.J., Mar., 1928, p. 282. 


Riegur ro A Fnac or States Havine no Sea Coast. Barcelona, April 20, 1921. 
Ratifications: 
Greece. Jan. 3, 1928. L. N.O.J., Mar., 1928, p. 277. 
Chile. Mar. 19,1928. £.N.0O.J., May, 1928, p. 599. 


SANITARY ConvenTION. Paris, Jan. 17,1912. Revision. Paris, June 21, 1926. 
Ratification (with reservations): United States. Mar. 22, 1928. U.S. Daily, Mar. 23, 
1928, p. 10. Text: Cong. Rec., Mar. 22, 1928, p. 5380. 
SEAMEN’s ARTICLES oF AGREEMENT. Geneva, June 24, 1926. 
Ratification: France. April 4, 1928. L. N.O. J., May, 1928, p. 602. J. O., May 20, 
1928, p. 5631. 


Siavery Convention. Geneva, Sept. 25, 1926. 
Accessions: 
Egypt. Jan, 25, 1928. 
Monaco. Jan. 17, 1928. 
Ecuador. Mar. 26, 1928. L.N. O.J., May, 1928, p. 600. 
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Ratifications: 
Netherlands. Jan. 7, 1928. 
Sweden. Dec, 17,1927. L.N.O.J., Mar, 1928, p. 279. 
TELEGRAPH Service ÅGREEMENT. Tegucigalpa, May 24, 1926. 
Ratification: Honduras, Jan. 17, 1928. P. A. U., June, 1928, p. 632. 
Trane Restrictions Convention. Protocol and Declaration. Geneva, Nov.’8, 1927. 
Signatures, L. N.O. J., Mar., 1928, p. 280. 
- UnemrLoymenT Convention. Washington, Nov. 28, 1919. 
Ratification: Hungary. Feb. 26, 1928. T. L. O. B., Mar. 15, 1928. 
Warr Leap in Paint. Geneva, Nov. 19, 1921. 
Ratification: Hungary. Jan. 4, 1928. L. N.O. J., Mar., 1928, p. 282. 
Worxmen’s COMPENSATION FOR ACCIDENTS (Equality of Treatment) Geneva, June 5, 1925. 
Ratifications: 
France. J. O., May 20, 1928, p. 5630. ` 
Poland, J. L.O. B., Mar. 15, 1928. 
Denmark. Mar. 31, 1928. 
Italy. Mar. 15,1928. L.N.O.J., May, 1928, p. 601. l 
WORKMEN’S COMPENSATION FOR OCCUPATIONAL Diseases. Geneva, June 10, 1925. 
Ratifications: 
Trish Free State. 
Switzerland. I. L.O. B., Mar. 15, 1928. ° 
Worxmen’s COMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratification: France. J. O., May 20, 1928, p. 5683. 
M. Atice MATTHEWS. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO + 


Grorce Davin Ricuarps v. Toe Unirep Mexican Status (Docket No. 22) 


Opinion rendered July 28, 1927 


Mexico held responsible for inexcusable delay of the courts in the prosecution of the 
murderers of an Americar: citizen, the accused by reason of such delay not having been 
brought to final judgment. 


Counsel: United States, Stanley H. Udy; Mexico, Francisco A. Ursúa. 

FERNÁNDEZ MacGrecor, Commissioner: 

1. This claim is presented by the United States of America against the 
United Mexican States demanding from the latter, in behalf of George David 
Richards, an American citizen, an indemnization for damages suffered on 
account of the death of his father, David Emile Richards, also an American 
citizen, who was engaged in superintending the construction of a road in the 
vicinity of Merba Santa, near Chivela, State of Oaxaca, Mexico, and who was 
killed on August 26, 1921, under the circumstances hereinafter related: It 
seems that there had been difficulties between certain occupants of the land 
of the Chivela Estate and its owners, on account of certain taxes that the 
latter were endeavoring to collect from the former; the Mexican Government, 
upon request, had granted an escort of three soldiers for the protection of 
Richards, two of whom were accompanying him on horse-back at the time of 
the events, and upon reaching a point located several kilometers from the 
Yerba Santa, he was ambushed by several men who fired on him two shots, 
which wounded him in the upper right arm and in the right thigh; it seems 
that the soldiers, believing that Richards was dead, left him and went to 
notify their superior, who was the second lieutenant of a detachment of 
soldiers garrisoned in the ranch-house; the Lieutenant proceeded to the place 
where the attempt had been committed, and found only the body of Richards 
with the wounds mentioned, without the appearance of having been robbed. 
The claimant government alleges that the Mexican Government is responsible 
for the failure to afford adequate protection to Richards notwithstanding 
it knew the conditions of insecurity which prevailed in that region, shown by 
the fact that some other American and another foreigner had been killed two 


* Established in pursuance of the convention between the United States and Mexico signed 
September 8, 1923. C. van Vollenhoven, Presiding Commissioner; Fred K. Nielsen, Com- 
missioner; G. Ferndndez MacGregor, Commissioner. 

Headnotes, footnotes, 2nd summaries, supplied by the Managing Editor of the JOURNAL. 
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years before in that region, and for the failure to apprehend and punish ade- 
quately the guilty parties, although their names were known through a letter 
which the deceased had written during his life to a friend called Hart, an 
American citizen, owner of the estate, expressing to him the fear of being 
murdered by order of certain individuals whose names he gave. 

2. With respect to the alleged lack of protection, it is proven, of course, 
that the Mexican Government had endeavored to safeguard the life of 
Richards, even placing at his disposal a special guard, which Richards him- 
self reduced, making his trip wita only two soldiers; it does not seem that any- 
thing else could be done, in view of the circumstances; it is further proven 
that the military authorities had detachments in that region with the object 
of keeping crder. Attacks on the lives and property of individuals cannot be 
prevented many times, unfortunately, even by using the most efficacious 
preventive measures, and it seems that the fact that other foreigners should 
have been killed there two vears before, does not sufficiently prove a state of 
disorder which would require special measures. It is also proven that, at the 
request of Hart, Richards’ friend, the former was furnished a detachment the 
services of which were satisfactory. Therefore, the allegation of lack of 
protection cannot be made a ground for the present claim. 

3. With regard to the failure to apprehend and punish the guilty parties, the 
following is established in the record: due to the request of either the Ameri- 
can Consul or Richards’ friends, or due to the report rendered by the Lieu- 
tenant who proceeded at once to the scene of the events, an investigation was 
initiated in the Mixed Court of First Instance of the District of Juchitán, 
Oaxaca. It appears that the decree docketing the case was issued on August 
28th, that is, two days after the murder was committed; on September 3rd, 
orders were issued for the apprehension of Alejandro Jiménez, Dionisio 
Carrasco, Mariano Mendoza and Mariano Lépez, presumably guilty of the 
crime committed, according to the letter which Richards wrote to Hart; on 
September 4th a decree was issued for the formal imprisonment of said men, 
who had already been arrested, the corpus delicti having also been proven with 
. the autopsy made on the corpse of the deceased and with the testimony of 
several witn2sses, including Hart; the same decree contained orders for the 
apprehension of Apolinar Carrasco and Otón Velázquez, who were considered 
also involved in the crime, but it seems that neither of these two men was 
found or arrested. It is presumable that the proceedings may have contin- 
ued until March 17, 1922, on which date the judge issued an order releasing 
the men detained, basing his action in that they had proven an alibi by show- 
ing that they were not and could not be in the place of crime, since they were 
in different and very distant places; on March 22, 1922, the Prosecuting 
Attorney filed an appeal against such decree, but the judge did not admit said 
appeal until March 2, 1925; the same Prosecuting Attorney, on March 4, 
1925, requested the apprehension of the accused, Velázquez and Carrasco, 
who had not been arrested up to that date; the case on appeal went to the 
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Court of Appeals on March 19, 1925; the latter dictated its decision on appeal 
on August 1, 1925, revoking the decree which was issued by the lower court 
and which released the accused, and ordering them again confined in jail, 
the prosecution to be continued, basing itself on the fact that the testimony 
of the witnesses who helped to prove the alibi looked false and, specially, on 
the fact that the four accused could have been the intellectual authors of the 
crime and not its material authors only. There is no evidence showing that 
this apprehension may have been effected or that the prosecution may have 
been continued in any manner, it appearing only that a district judge, prob- 
ably in an “amparo” filed by the accused before him, granted a temporary 
injunction against the act complained of (probably that of reapprehension), 
under date of August 15, 1925. 

4. According to the foregoing facts, no irregularities appear in the pro- 
cedure, which may amount to a deficiency and, therefore, carry international 
responsibility, until the time when the Prosecuting Attorney appealed from 
the decree which released the accused (March 20, 1922). From then on, 
there occur unexplainable delays, the first being that of the appeal having 
been admitted only almost three years afterwards (March 2, 1925) ; the Court 
of Appeals revoked the decree of liberty and ordered the reapprehension of 
the accused on August 1, 1925, but Mexico has not presented any evidence 
of the continuation of the prosecution, or of their having been finally judged. 
More than six years, then, have elapsed without the judgment of the parties 
presumably responsible for Richards’ death, and it appears that the delays 
have no excuse, for which reason Mexico is clearly liable on this ground. 

5. The Government of Mexico alleged that at the time when the United 
States presented the claim, that is, on December 17, 1924, no claim had ac- 
crued, because the proceedings had been regular up to then, and there was, 
for that reason, no damage for which claim could be made, in view of the 
fact that the deficiencies, if there be such, did not become apparent until 
April 13, 1925. I believe that this argument should not be taken into con- 
sideration, because the appeal of the Prosecuting Attorney filed on March 22, 
1922, should have been decided shortly thereafter and it was not, the sup- 
posed delinquents having remained free since then, and because there is the 
fact that two of them, Velazquez and Carrasco, were never apprehended. The 
subsequent delays are incorporated into those which existed at the time of 
filing this claim. 

6. The Government of Mexico also alleged that the present claim did not 
acerue prior to September 8, 1923, the date on which the two contracting 
parties in this arbitration concluded their general claims convention, and 
that therefore it was erroneously filed under Article VI, instead of under 
Article VII, of said treaty. For the reasons stated under paragraph 5, there 
would seem no doubt but that the present claim accrued prior to the signing 
of the general claims convention. 

7. In view of the above considerations, I believe that the Government 
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of the United Mexican States must pay to the Government of the United 
States of America, on behalf of George David Richards, the sum of $9,000 
without interest. 

Van VOLLENHOVEN, Presiding Commissioner: 

I concur in Commissioner Fernández MacGregor’s opinion. 

Nirtsen, Commissioner: ; 

I concur with Commissioner MacGregor’s conclusion as to liability on the 
part of Mexico in this case. In my opinion it is clear that proper steps were 
not taken to apprehend and punish persons guilty of the murder of David 
Emile Richards. 


Y 


DECISION 


The Commission decides that the Government of the United Mexican 
States is obligated to pay to the Government of the United States of America, 
on behalf of George David Richards, $9,000.00 (nine thousand dollars), 
without interest. ' ; 

Done at Washington, D. C., this 28rd day of July, 1927. 

C. VAN VOLLENHOVEN, 
Presiding Commissioner. 
FreD K. NIELSEN, 
Commissioner. 


G. FERNÁNDEZ MACGREGOR, 
Commissioner. 


Mary ANN TURNER v. THE UNITED MEXICAN STATES (Docket No. 1327) 


Opinion rendered July 28, 1927 


Mexico held directly responsible for the bad effect of its illegal and careless custody upon 
the health of an accused American citizen, who died in jail without trial after an undue delay 
in the court proceedings in violation of Mexican law, notwithstanding that his arrest and 
formal imprisonment may have been justified and that there was no evidence of his ill 
treatment in jail. 

If having a man in custody obligates a government to account for him, having a man in 
illegal custody doubtless renders a government liable for the dangers and disasters which 
would not have been his share, or in a less degree, if he had been at liberty. 


Counsel: United States, Marshall Morgan, Assistant Agent; Mexico, 
Enrique Munguía, Jr. , l 

VAN VOLLENHOVEN, Presiding Commissioner: 

1. This claim is presented by the United States of America in behalf of 
Mary Ann Turner, an American national through the naturalization of her 
husband, against the United Mexican States, on account of damages suffered 
from the death of her said husband, Edward Turner, a naturalized American 
national. Turner, who in the spring of 1899 was a locomotive engineer in 
Mexico, had the misfortune to be involved in a train collision on March 20, 
1899, at Encinar, Veracruz, which caused the death of the fireman serving 
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on the other colliding engine. Turner was arrested about April 1, 1899, and 

sent first to the prison hospital at Orizaba, Veracruz, and afterwards to the © 
prison in that place. He was free or bail until an uncertain date after June 
14, 1899; was in jail again (first in Orizaba, the last few weeks in Veracruz) 
until January 28, 1900; and on the last date he died,without having had a 
trial. The United States alleges direct responsibility of Mexico for an illegal 
arrest, undue and illegal delay of proceedings, and inhuman treatment in 
prison, all of which contributed to causing Turner’s death, and claims on 
behalf of his widow damages in the sum of $50,000.00, with interest thereon. 

2. The nationality of the claim has been challenged by Mexico in its 
answer, but after the filing of additional evidence by the United States this 
challenge was abandoned. 

3. An unjustified arrest of Turner has not been proven. Under Mexican 
law, negligence in causing a railway accident resulting in one’s death is 
punishable, and both Turner and the engineer of the other colliding train, one 
Clark, were arrested. The fact that Clark was convicted on March 17, 1900 
(two months after Turner’s death), zor having caused this collision certairly 
can not prove that in March or April, 1899, there did not exist sufficient 
ground for an arrest and formal imprisonment of the deceased. 

4. As to undue and illegal delay of court proceedings in the District Court 
at Veracruz in Turner’s case, Mexico has pleaded that it is impossible to 
produce evidence because of the court records having been destroyed by 
American naval forces in April, 1914. The statement, made not only in the 
reply brief, but repeated during the oral hearings, is palpably erroneous. 
Annex 1 of the answer established that the records of the Veracruz jail (el 
archivo de la Cdrcel de Veracruz, as the answer says), had been destroyed in 
1914, among them the record of 1909 (los expedientes de 1900) and that there- 
fore the respondent government could furnish no information about what 
happened to Turner in that jail in the last month of his life. This informa- 
tion obtained from the jail warden at Veracruz was transmitted by the 
governor of the State of Veracruz, who resides at Jalapa, Veracruz. These 
statements which in no wise are related either to court records, to Jalapa. or 
to the year 1899, are reproduced in the Mexican reply brief (filed May 24, 
1927) by contending “that as stated in Annex I of the Answer, the court 
records of Jalapa, Veracruz, from at least 1899 to 1914, were destroyed by the 
Army of the United States of America at the time that these American troops 
landed at and were in possession and control of the port of Veracruz. Among 
the said court records thus destroyed the documentation of the Mexican 
Judiciary concerning the said Turner was to be found.” Additional evi- 
dence, filed by Mexico itself on May 11, 1927, to-wit, only thirteen days 
before the reply brief, shows that th2 court records in question, if notin Vera- 
cruz, might be either in the archives of the former or present circuit courts at 
Puebla, Mexico City or Querétaro, that they apparently have been mislaid 
or destroyed by Mexican officials, and that even at this time Mexico fzels 
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uncertain where they ought to be. This means that Mexico can not possibly, 
as it endeavored to do, invoke in its favor or as an excuse, this lack of counter- 
proof proceeding from the court record, and that its absence in this case is 
entirely different from the situation existing in the Faulkner case (Docket 
No. 47),! according to paragraph 5 of the Commissioner’s opinion in that 
case. 

5. From the record as it stands, and especially from a letter of the Ameri- 
can Ambassador of September 4, 1899, and one of the Mexican Foreign 
Minister of December 26, 1899, it would seem probable that, if some investi- 
gations were made, they must have been slow and unsatisfactory, and that 
the accused was not allowed to play a part of any importance in them. It 
need not be established that gathering evidence in the case of a railway 
collision of this type and in this part of the country is a simpler task than 
gathering evidence of a backwoods murder by unknown individuals. 

6. The record contains various statements about the time during which 
Turner was deprived of his liberty. Mexico contends that he was arrested 
on or about March 20, but released on bail on March 30, 1899; the American 
Ambassador, on the other hand, contends that both Turner and Clark were 
imprisoned on April 1, 1899. Mexico alleges that Turner’s bail was cancelled 
and he himself placed at the disposal of the judge on or about June 14, 1899, 
but that while the application of the guarantor was being dispatched, Turner 
succeeded in escaping, and that he was apprehended in Mexico City. The 
date on which Turner returned to jail is uncertain. When, however, the 
Mexican Foreign Minister, according to his letter of September 5, 1899, to 
the American Ambassador, applied to the judge at Veracruz for information 
about the prisoner Turner, he was never informed by that judge (as far as the 
record shows) that his supposition about Turner’s being in jail was erroneous; 
nor did this judge, when asked for an explanation about the apparent slow- 
ness of the investigations, ever allege (as far as the record shows) that they 
had been seriously interrupted because of any escape of Turner. On the 
record as it stands, it may be safely assumed that Turner was in jail at least 
from about September 1, 1899, on; the more so as—according to a statement 
furnished by the Supreme Court of the Nation—Turner on November 27, 
1899, presented a petition requesting that the indictment in his case be 
quashed, and he probably did not do so until after he had waited in jail a 
considerable length of time for a trial. Under the conditions of the record 
there is no reason to give Mexico the benefit of the doubt against statements 
made by the American Embassy, when these in themselves are probable and 
not contradicted by any evidence. 

7. According to the Mexican federal code of criminal procedure, which was 
applicable, the first stage of the proceedings, that of the preliminary investiga- 
tions, should have ended within five months after the date on which the 
accused came at the disposal of the judge (some date between March 20 and 

1 Printed in this JOURNAL, Vol. 21 (1927), p. 349. 
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April 1, 1899, both dates inclusive). If he was apprehended shortly after 
June 14, 1899, and therefore had been at the disposal of the judge from about 
April 1, 1899, on, then he was illegal-y in jail from about September 1, 1899. 
But even if it is considared uncertain whether he was at the court’s disposal 
between June 14, and September 1, 1899, then at any rate he was illegally in 
jail from about November 15, 1899, on; and since the illness from which he 
died must have begun or at any rate increased during the two months be- 
tween the middle of November, 1899, and January 28, 1900, Mexico must be 
liable for what befell Turner during this period of illegal custody. Though 
there is no convincing proof that his death was caused by his treat- 
ment in prison, there can be no doubt but that, if at liberty, he would have 
been able to take better measures for restoring his health than he could do 
either in prison, or in a prison hospital. If having a man in custody obligates 
a government to account for him, having a man in illegal custody doubtless 
renders a government liable for dangers and disasters which would not have 
been his share, or in a less degree, if he had been at liberty. 

8. Ill-treatment of Turner in jail is not proven in itself. No letters 
written either by him or to him while he was in prison connect up his death 
with inhuman treatment. The evidence exclusively consists of later 
statements by his widow, and of manifestly exaggerated letiers from his 
lawyer, not corroborated by any contemporary testimony from some im- 
partial authority having first-hand knowledge. But it is proven, on the cne 
hand, that a man reported to be of broken health, who died on January 28th, 
was reprimanded by a jail warden on or about January 20th because of ‘‘bad’ 
conduct” (mala conducta); and on the other hand, that the judge at Vera- 
cruz, being requested by the Federal District Attorney for information 
“whether it is true that he (Turner) is almost in a dying condition,” tele- 
graphed on January 26, 1900 (only two days before Turner’s death), that 
Turner was in ‘‘the best condition possible consistent with his position as an 
accused” (se halla en las mejores condiciones posibles atenta su calidad de 
procesado). Instead of observing that this statement overlooked the fact 
that Turner, not having been tried, should have been considered and treated 
as an innocent man, Mexico attempts to amplify the Judge’s statement by 
contending that this statement shows that while in prison, Turner “ con- 
stantly was of bad benavior.” 

9. This is a case of alleged direct responsibility for acts of authorities. 
Mexico, on the record, cannot be held responsible for Turner’s death; but it 
should be held responsible for the bad effect of its illegal and careless custcdy 
on Turner’s health. An amount of damages of $4,000.00 (four thousand 
dollars) without interest, would seam to express best the direct pecuniary 
damage, grief and indignity sustaired by the claimant. 

Nrieisen, Commissioner: 

I am of the opinion that Turner was clearly the victim of mistreatment. 
He evidently was not in jail for the entire period of ten months between the 
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date of his arrest on March 20, 1899, as stated in the memorial, or some days 
later, and the date of his death on January 28, 1900. But though he was 
free on bail a part of that time, he was continuously under accusation. There 
is no satisfactory explanation in the record why he was not tried. Evidence 
in the record indicates to my mind that he was innocent of the charge pre- 
ferred against him, even though his arrest may have been justified. Itseems 
to me to be clear that the accusation against him was of such a nature 
that its merits could speedily have been determined by a court. 

FERNÁNDEZ MACGREGOR, Commissioner: 

I concur with paragraphs 1 to 6 of the Presiding Commissioner’s opinion. 
It appears clear to me, notwithstanding the vagueness of the evidence pre- 
sented by both sides in this case, that Turner was held prisoner without 
being brought to trial for a period which could be from three to five months 
more than he should have been, according to Mexican law, and that this fact, 
which means a violation of human liberty, renders Mexico liable conformably 
with principles of international law. Therefore, I believe that the claimant 
must be awarded the sum proposed by the Presiding Commissioner. 


DECISION 


The Commission decides that the Government of the United Mexican 
States is obligated to pay to the Government of the United States of America, 
on behalf of Mary Ann Turner, $4,000.00 (four thousand dollars), without 
interest. 

Done at Washington, D. C., this 28rd day of July, 1927. 

C. VAN VOLLENHOVEN, 
Presiding Commissioner. 
FreD K. NIELSEN, 
Commissioner. 
G. FERNÁNDEZ MACGREGOR, 
Commissioner. 


B. E. Carrin v. Tue Unittep Mexican Srares (Docket No. 41) 
Opinion rendered July 28, 1927 


Diplomatic protection of fugitives from justice should be left to the discretion of the 
claimant government. 

Direct responsibility for damages to aliens is incurred on account of wrongful acts of the 
government itself or of its officials, unconnected with any previous wrongful act by a citizen, 
Where the wrong has been committed by a private individual or executive official, and the 
judicial authorities have failed to take proper steps against the wrongdoers, indirect govern- 
ment liability attaches, though, considered in connection with the alleged delinquency of 
the government itself, it is quite as direct as its liability for any other act of its officials. So 
also in analogous cases of lack of ioe by executive or legislative authorities. 

Indirect responsibility for insufficiency of governmental action of the executive or legisla- 
tive branches in connection with the acts of others does not attach unless it is flagrant, such 
as cases of bad faith or wilful neglect of duty. Acts of such branches of the government or of 
their officials involving direct responsibility are not so limited. 


oi 


668 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


When acts of the judiciary are complained of, involving either direct or indirect liability 
(the latter properly called denial of justice), the rule applies that such responsibility is 
limited to cases of outrage, bad faith, wilful neglect of duty or manifestly insufficient govern- 
mental action. The distinction between direct and indirect responsibility becomes of im- 
portance whenever acts of the other branches of the government are concerned; then the 
limitation of liability (as it exists for all judicial acts) does not apply to the category of direct 
responsibility, but only to the category of so-called indirect or derivative responsibility. 

Both categories of governmental responsibility—direct and indirect—should be brought 
to the test of international standards in order to determine whether an international wrong 
has been committed, and for both categories convincing evidence is necessary to fasten 
liability. As far as acts of the judiciary are involved, the view applies to both categories 
that ‘It is a matter of the greatest political and international delicacy for one country to 
disacknowledge the judicial decision of a court of another country” (Garrison’s Case, Moore, 


3129). 
Bringing the proceedings of the Mexicar. authorities against the claimant to the test of 


international standards, there can be no doubt of their being wholly insufficient. Inquiring 
whether there is convincing evidence of these unjust proceedings, the answer must be in the 
affirmative. Since this is a case of alleged responsibly of Mexico for injustice committed 
by its judiciary, it is necessary to inquire whether the treatment of the claimant amounted 
to an outrage, to bad faith, to wilful neglect of duty, or to manifest insufficiency of govern- 
mental action, and the answer here again can only be in the affirmative. 


Counsel: United States, Bert L. Hunt; Mexico, Eduardo Suárez. 

Van VOLLENHOVEN, Presiding Commissioner: 

1. This claim is made by the United States of America against the United 
Mexican States on behalf of B. E. Chattin, an American national. Chattin, 
who since 1908 was an employee (at first freight conductor, thereafter pas- 
senger conductor) of the Ferrocarril Sud-Pacifico de México (Southern Pacific 
Railroad Company of Mexico) and who in the summer of 1910 performed 
his duties in the State of Sinaloa, was on July 9, 1910, arrested at Mazatlán, 
Sinaloa, on a charge of embezzlement; was tried there in January, 1911, con- 
vieted on February 6, 1911, and sentenced to two years’ imprisonment; but 
was released from the jail at Mazatlan in May or June, 1911, asa consequence 
of disturbances caused by the Madero revolution. He then returned to the 
United States. It is alleged that the arrest, the trial and the sentence were 
illegal, that the treatment in jail was inhuman, and that Chattin was dam- 
aged to the extent of $50,000.00, which amount Mexico should pay. 

2. Mexico has challenged the claimant’s citizenship on account of its being 
established by testimonial evidence only. Under the principles expounded 
in paragraph 3 of the Commission’s opinion in the case of William A. Parker 
(Docket No. 127)! rendered Marca 31, 1926, the American nationality of 
Chattin would seem to be proven. 

3. The circumstances of Chattir’s arrest, trial and sentence were as fol- 
lows. In the year 1910 there had arisen a serious apprehension on the part of 
several railroad companies operating in Mexico as to whether the full pro- 
ceeds of passenger fares were accounted for to these companies. The South- 
ern Pacific Railroad Company of Mexico applied on June 15, 1910, to the 
Governor of the State of Sinaloa, in his capacity as chief of police of the 
State, codperating with the federal police, in order to have investigations 
made of the existence and extent of said defrauding of their lines within the 


1 Printed in this Journax, Vol. 21 (1927), p. 174. 
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territory of his State. On or about July 8, 1910, one Cenobio Ramirez, a 
Mexican employee (brakeman) of the said railroad, was arrested at Mazatlán 
on a charge of fraudulent sale of railroad tickets of the said company, and in 
his appearance before the District Court in that town he accused the con- 
ductor Chattin—who since May 9, 1910, had charge of trains operating be- 
tween Mazatlán and Acaponeta, Nayarit—as the principal in the crime with 
which he, Ramirez, was charged; whereupon Chattin also was arrested by the 
Mazatlán police, on July 9 (not 10), 1910. On August 3 (not 13), 1910, his 
case was consolidated not only with that of Ramirez, but also with that of 
three more American railway conductors (Haley, Englehart and Parrish) 
and of four more Mexicans. After many months of preparation and a trial 
at Mazatlán, during both of which Chattin, it is alleged, lacked proper in- 
formation, legal assistance, assistance of an interpreter and confrontation 
with the witnesses, he was convicted on February 6, 1911, by the said District 
Court of Mazatlán as stated above. The case was carried on appeal to the 
Third Circuit Court at Mexico City, which court on July 3, 1911, affirmed 
the sentence. In the meantime (May or June, 1911) Chattin had been re- 
leased by the population of Mazatlán which threw open the doors of the jail 
in the time elapsing between the departure of the representatives of the Diaz 
régime and the arrival of the Madero forces. 


Forfeiture of the right to national protection 


4. Mexico contends that not only has Chattin, as a fugitive from justice, 
lost his right to invoke as against Mexico protection by the United States, 
but that even the latter is bound by such forfeiture of protection and may 
not interpose in his behalf. If this contention be sound, the American 
Government would have lost the right to espouse Chattin’s claim, and the 
claim lacking an essential element required by Article 1 of the convention 
signed September 8, 1923, would not be within the cognizance of this Commis- 
sion. The motive for the alleged limitation placed on the sovereignty of the 
claimant’s government would seem to be that a government by espousing 
such claim makes itself a party to the improper act of its national. Inter- 
national awards, however, establishing either the duty or the right of inter- ` 
national tribunals to reject claims of fugitives from justice have not been 
found; on the contrary, the award in the Pelletier case (under the convention 
of May 28, 1884, between the United States and Hayti) did not attach any 
importance to the fact that Pelletier had escaped from an Haytian jail, nor 
did Secretary Bayard do so in expounding the reasons why the United States 
Government did not see fit to press the award rendered in its favor (Moore, 
at 1779, 1794, 1800). In the Roberts? and Strother? cases (Docket Nos. 185 
and 3088) this Commission virtually held that protection of a fugitive from 
justice should be left to the discretion of the claimant government, and it did 


2 Printed in this JOURNAL, Vol. 21 (1927), p. 357. 
3 Printed in this Journa, Vol. 22 (1928), p. 447. 
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so more explicitly in the Massey case (Docket No. 352;4 paragraph 3 of Con- 
missioner Nielsen’s opinion). A similar attitude was taken in cases in whieh 
forfeiture of the right to protection was alleged on other grounds. In para- 
graph 6 of its opinion in the Macedonio J. Garcia case (Docket No. 607), the 
Commission held that the American claimant’s participation in Mexican 
politics was not a point on which the question of the right of the United 
States to intervene in his behalf, and therefore the question of the Commis- 
sion’s jurisdiction, could properly be raised, but that the pertinency of this 
point could only be considered in connection with the question of the validity 
of the claim under international law. In the Francisco Mallén case (Docket 
No. 2935) * none of the Commissioners held that misstatements or even mis- 
representations by the individual claimant could furnish a ground for the 
Commission to reject the claim as an unallowable one. It is true that more 
than once in international cases statements have been made to the effect that 
a fugitive from justice loses his right to invoke and to expect protection— 
either by the justice from which he fied, or by his own government—but tais 
would seem not to imply that his government as well loses its right to espouse 
its subject’s claim in its discretion. The present claim, therefore, apart from 
the question whether a man who leaves a jail which is thrown open may be 
called a fugitive from justice, should be accepted and examined. 


Ilegal arrest 


5. It has been alleged, in the first place, that Chattin, contrary to she 
Mexican Constitution of 1857, was arrested merely on an oral order. The 
court’s decision rendered February 6, 1911, stated that the court record con- 
tained “the order dated July 9, which is the written order based on the rea- 
sons for the detention of Chattin;” and among the court proceedings there 
are to be found (a) a decree ordering Chattin’s arrest, dated July 9, 1910, and 
(b) a decree for Chattin’s ‘‘formal iraprisonment,” dated July 9, 1910, as well. 
Even if the first decree had been issued some hours after Chattin’s arrast, 
for which there is no proof except the statement by the police prefect that 
Chattin was placed in a certain jail on the judge’s “oral order,” the irregular- 
ity would have been inconsequent-al to Chattin. The Third Circuit Court 
at Mexico City, when called upon to examine the second decree given on July 
9, 1910, held on October 27, 1910, shat it had been regular but for the omis- 
sion of the crime imputed (which was known to Chattin from the examina- 
tion to which he was previously sutmitted on July 9, 1910), and therefore the 
court affirmed it after having amended it by inserting the name of Chattin’s 
alleged crime. The United States has alleged that, since the sentence ren- 
dered on February 6, 1911, held tha; “the confession of the latter” (Ramírez) 
“does not constitute in itself a proof against the other” (Chattin), the court 
confessed that Chattin’s arrest had been illegal. No such inference can be 


4 Printed in this JOURNAL, Vol. 21 (1927), p. 783. 
§ Printed in this JOURNAL, Vol. 21 (1927), p. 803. 
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made from the words cited, though the thought might have been expressed 
more clearly; a statement, insufficient as evidence for a conviction, can under 
Mexican law (as under the laws of many other countries) furnish a wholly 
sufficient basis for an arrest and formal imprisonment. 


Defective administration of justice 


6. Before taking up the allegations relative to irregular court proceedings 
against Chattin and to his having been convicted on insufficient evidence, 
it seems proper to establish that the present case is of a type different from 
most other cases so far examined by this Commission in which defective 
administration of justice was alleged. 

7. In the Kennedy case (Docket No. 7) € and nineteen more cases before 
this Commission it was contended that, a citizen of either country having 
been wrongfully damaged either by a private individual or by an executive 
official, the judicial authorities had failed to take proper steps against the 
person or persons who caused the loss or damage. A governmental liability 
` proceeding from such a source is usually called “indirect liability,” though, 
considered in connection with the alleged delinquency of the government it- 
self, it is quite as direct as its liability for any other act of its officials. The 
liability of the government may be called remote or secondary only when com- 
pared with the liability of the person who committed the wrongful act (for 
instance, the murder) for that very act. Such cases of indirect governmental 
liability because of lack of proper action by the judiciary are analogous to 
cases in which a government might be held responsible for denial of justice 
in connection with nonexecution of private contracts, or in which it might be- 
come liable to victims of private or other delinquencies because of lack of 
protection by its executive or legislative authorities. 

8. Distinct from this so-called indirect government liability is the direct 
responsibility incurred on account of acts of the government itself, or its offi- 
cials, unconnected with any previous wrongful act of a citizen. If such gov- 
ernmental acts are acts of executive authorities, either in the form of breach 
of government contracts made with private foreigners, or in the form of other - 
delinquencies of public authorities, they are at once recognized as acts in- 
volving direct liability; for instance, collisions caused by public vessels, reck- 
less shooting by officials, unwarranted arrest by officials, mistreatment in 
jail by officials, deficient custody by officials, etc. As soon, however, as mis- 
treatment of foreigners by the courts is alleged to the effect that damage sus- 
tained is caused by the judiciary itself, a confusion arises from the fact that 
authors often lend the term “denial of justice” as well to these cases of the 
second category, which are different in character from a “denial of justice” 
of the first category. So also did the tribunal in the Yuille, Shortridge & 
Company case (under the British memorandum of March 8, 1861, accepted 
by Portugal; De Lapradelle et Politis, II, at 103), so Umpire Thornton some- 

8 Printed in this JOURNAL, Vol. 22 (1928), p. 174. 
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times did in the 1868 Commission (Moore, 3140, 3141, 3148; Burn, Pratt and 
Ada cases). It would seem preferable not to use the expression in this man- 
ner. The very name “denial of justice” (dénégation de justice, déni de jus- 
tice) would seem inappropriate here, since the basis of claims in these cases 
does not lie in the fact that the courts refuse or deny redress for an injustiee 
sustained by a foreigner because of an act of someone else, but lies in the fast 
that the courts themselves did injustice. In the British and American claims 
arbitration Arbitrator Pound one day put it tersely in saying that there must 
be “an injustice antecedent to the denial, and then the denial after it” 
(Nielsen’s Report, 258, 261). 

9. How confusing it must be to use the term “denial of justice” for both 
categories of governmental acts, is shown by a simple deduction. Hf “denial 
of justice” covers not only governmental acts implying so-called indirect 
liability, but also acts of direct liability, and if, on‘the other hand, “denial 
of justice” is applied to acts of executive and legislative authorities as well 
as to acts of judicial authorities—as is often being done—there would exist 
no international wrong which woulc not be covered by the phrase “ denial 
of justice,” and the expression would lose its value as a technical distinction. 

10. The practical importance of a consistent cleavage between these two 
categories of governmental acts lies in the following. In cases of direct re- 
sponsibility, insufficiency of governmental action entailing liability is not 
limited to flagrant cases such as cases of bad faith or wilful neglect of duty. 
So, at least, it is for the non-judicial branches of government. Acts of the 
judiciary, either entailing direct responsibility or indirect liability (the latter 
called denial of justice, proper), ara not considered insufficient unless the 
wrong committed amounts to an outrage, bad faith, wilful neglect of duty, or 
insufficiency of action apparent to any unbiased man. Acts of the executive 
and legislative branches, on the contrary, share this lot only then, when they 
engender a so-called indirect liability in connection with acts of others; and 
the very reason why this type of acts often is covered by the same term “ de- 
nial of justice” in its broader sense may be partly in this, that to such aets 
or inactivities of the executive and legislative branches engendering indirect 
liability, the rule applies that a government cannot be held responsible Zor 
them unless the wrong done amourts to an outrage, to bad faith, to wilful 
neglect of duty, or to an insufficiecy of governmental action so far short of 
international standards that every reasonable and impartial man would 
readily recognize its insufficiency. With reference to direct liability for a3ts. 
of the executive it is different. In the Mermaid case (under the convention 
of March 4, 1868, between Great Britain and Spain) the commissioners held 
that even an act of mere clumsiness on the part of a gunboat—a cannon shot. 
fired at a ship in an awkward way—when resulting in injustice renders the 
government to whom that public vessel belongs liable (De Lapradelle et Poli- 
tis, II, 496; compare Moore, 5016). In the Union Bridge Company case 7 

7 Printed in this JOUENAL, Vol. 19 (1925), p. 215. 
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the British American arbitral tribunal decided that an act of an executive 
officer may constitute an international tort for which his country is liable, 
even though he acts under an erroneous impression and without wrongful 
intentions (Nielsen’s Report, at 380). This Commission, in paragraph 12 
of its opinion in the Illinois Central Railroad Company case (Docket No. 
432),8 rendered March 31, 1926, held that liability can be predicated on 
nonperformance of government contracts even where none of these aggravat- 
ing circumstances is involved; and a similar view regarding responsibility for 
other acts of executive officers was held in paragraph 7 of its opinion in the 
Okie case (Docket No. 275), rendered March 31, 1926, and in paragraph 9 
of the first opinion in the Venable case (Docket No. 603).° Typical instances 
of direct damage caused by the judiciary—“ denial of justice” improperly so 
called—are the Rozas and Driggs cases (Moore, 3124-83126; not the Driggs 
case in Moore, 3160); before this Commission the Faulkner, Roberts, Turner 
and Strother cases (Docket Nos. 47, 185, 1327 and 3088) presented instances 
of this type, in so far as the allegation of illegal judicial proceedings was in- 
volved therein. Neither in the Rozas and Driggs cases, nor in the Selkirk 
case (Moore, 3130), the Reed and Fry case (Moore, 3132), the Jennings case 
(Moore, 3185), the Pradel case (Moore, 3141), the Smith case (Moore, 3146), 
the Baldwin case (Moore, 3235), the Jonan case (Moore, 3251), the Trumbull 
case (Moore, 3255), nor in the Croft case (under the British memorandum of 
May 14, 1855, accepted by Portugal; De Lapradelle et Politis, II, at 22; 
compare Moore, 4979) and the Costa Rica Packet case (under the convention 
of May 16, 1895, between Great Britain and the Netherlands; La Fontaine, 
509, Moore, 4948) was the improper term “denial of justice” used by the 
tribunal itself. The award in the Cotesworth & Powell case made a clear 
and logical distinction between the two categories mentioned in paragraphs 7 
and 8, above; “denials of justice” on the one hand (when tribunals refuse 
redress), and “acts of notorious injustice” committed by the judiciary on the 
other hand (Moore, at 2057, 2083). 

11. When, therefore, the American Agency in its brief mentions with great 
emphasis the existence of a “denial of justice” in the Chattin case, it should 
be realized that the term is used in its improper sense which sometimes is 
confusing. It is true that both categories of government responsibility—the 
direct one and the so-called indirect one—should be brought to the test of 
international standards in order to determine whether an international 
wrong exists, and that for both categories convincing evidence is necessary to 
fasten liability. It is moreover true that, as far as acts of the judiciary are 
involved, the view applies to both categories that ‘it is a matter of the great- 
est political and international delicacy for one country to disacknowledge the 
judicial decision of a court of another country” (Garrison’s case; Moore, 
3129), and to both categories the rule applies that state responsibility is 


8 Printed in this Journat, Vol. 20 (1926), p. 794. 
? Printed in this JOURNAL, Vol. 22 (1928), p. 482. 
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limited to judicial acts showing outrage, bad faith, wilful neglect of duty, 
or manifestly insufficient governmental action. But the distinction becomes 
of importance whenever acts of the other branches of government are con- 
cerned; then the limitation of liability (as it exists for all judicial acts) does 
not apply to the category of direct responsibility, but only to the category 
of so-called indirect or derivative responsibility for acts of the executive 
and legislative branches, for instance on the ground of lack of protecticn 
against acts of individuals. 


Irregularity of court proceedings 


12. The next allegation on the American side is that Chattin’s trial was 
held in an illegal manner. The contentions are: (a) that the Governor of 
the State, for political reasons, used his influence to have this accused ard 
three of his fellow conductors convicted; (b) that the proceedings against 
the four conductors were consolidated without reason; (c) that the proceed- 
ings were unduly delayed; (d) that an exorbitant amount of bail was re- 
quired; (e) that the accused was not duly informed of the accusations; (f) 
that the accused lacked the aid of counsel; (g) that the accused lacked the 
aid of an interpreter; (h) that there were no oaths required of the witnesses; 
(i) that there was no such a thing as confrontation between the witnesses and 
the accused; and (j) that the hearings in open court which led to sentences 
of from two years’ to two years and 2ight months’ imprisonment lasted only 
some five minutes. It was also contended that the claimant had been forced 
to march under guard through the streets of Mazatlán; but the Commission 
in paragraph 3 of its opinion in the Faulkner case (Docket No. 47) 1° rendered 
November 2, 1926, has already held that such treatment is incidental to tre 
treatment of detention and suspicion, and cannot in itself furnish a separate 
basis for a complaint. 

18. As to illegal efforts made by the Governor of Sinaloa to influence the 
trial and the sentence (allegation a), the only evidence consists in hearsay 
or suppositions about such things as what the Governor had in mind, or 
what the judge has said in private conversation; hearsay and suppositions 
which often come from persons connected with those colleagues of Chattin’s 
who shared his fate. To uncorroborated talk of this kind the Commission 
should not pay any attention. The record contains several allegations about 
lawyers being unwilling to give or to continue their services because of fear 
of the Governor of Sinaloa; but the only statement of this kind proceeding 
from a lawyer himself relates to an undisclosed behavior on his part which 
displeased quite as much the college where he was teaching as a professor, 
as it displeased the Governor of the State. Among these lawyers who pre- 
sented bills for large fees, but, according to the record, did not take any 
interest at all in their clients, and did not avail themselves of the rights ac- 
corded by Mexican law in favor of accused persons, there was one who seems 

10 Printed in this JauENax, Vol, 21 (1927), p. 349, 
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to have been willing, only if he were appointed official consulting attorney 
for the American consulate, not merely to become quite active but also to 
drop at once his fear of the Governor. It took another lawyer thirty-eight 
days to decline a request to act as counsel on appeal. If really these lawyers 
have behaved as it would seem from the record, their boastful pretenses and 
feeble activities were not a credit to the Mexican nation. The Government 
of Mexico evidently cannot be held liable for that; but if conditions some- 
times are in parts of Mexico as they were then in Sinaloa, it might be well to 
explicitly obligate the judge by law to inform the accused ones of their several 
rights, both during the investigations and the trial. 

14. For the advisability or necessity of consolidating the proceedings in the 
four cases (allegations b), there is only slight evidence. Yet there is; and it 
would seem remarkable that, if the court record can be relied upon in this 
respect, this point was not given any attention during the investigations and 
the trial. Among the scanty pieces of evidence against Chattin there exists 
on the one hand a stub (No. 21), on which Chattin, by a statement made on 
October 28, 1910, admitted having written on April 24, 1910 (that is, before 
he came in charge of the track at Mazatlin—Acaponeta, and was still on the 
track Culiacán-Mazatlán) the words “This man is O. K.—Chattin” (there 
is no addressee’s name on the original), and of which he could give no other 
explanation that that it was issued to “recommend a friend who travelled 
on the line;” and on the other hand there was produced a stub (No. 23) read- 
ing ‘5/24/10.—Chattin—The two parties are O. K.—Haley,” regarding 
which Haley stated on October 29, 1910, “that he wrote it on May 24th last 
for the purpose of recommending some intimate friends.” These recom- 
mendations of travelling friends not only might raise suspicions in connection 
with the allegation ascribed to Camou and made in court by Batriz (both of 
them accused Mexican brakemen) that there was one general system of 
understandings between the several railway conductors, but it also shows 
that there might have been good reasons to connect the cases of at least 
Chattin and Haley; and as the cases of Haley and Englehart had been already 
naturally connected from the beginning, it would seem reasonable that at 
least the cases of these three men had been linked up. However, the court 
which had taken these stubs from secret documents presented to it on August 
8, 1910, by the railroad company, instead of making them an object of a 
most careful inquiry, neither informed Chattin and his colleagues about their 
origin, nor examined Haley and Chattin as to the relation existing between 
them. More than two months after the consolidation, to-wit on October 12, 
1910, testimony was given that Ramírez, in the south of Sinaloa, had deliv- 
ered passes to Guaymas, Sonora; but neither is there any trace of an investi- 
gation as to this connecting link between the acts of several conductors. 
Since no grounds were given for the consolidation of the cases, and not 
a single effort was made to throw any more light on the occurrences from 
this consolidation, all disadvantages resulting therefrom for those whose 
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cases might have been heard at much earlier dates (Haley, Englehart and 
Parrish) must be imputed to the judge. The present claimant, however, 
Chattin, is the one who has not suffered from the consolidation, since his 
case was slowest in maturing for trial and since the others were waitirg 
for him. 

15. For undue delay of the proceedings (allegation c), there is convincing 
evidence in more than one respect. The formal proceedings began on July 
9,1910. Chattin was not heard in court until more than one hundred days 
thereafter. The stubs and perhaps other pieces of evidence against Chattin 
were presented to the court on August 3, 1910; Chattin, however, was not 
allowed to testify regarding them until October 28, 1910. Between the end 
of July, and October 8, 1910, the judge merely waited. The date of analleged 
railroad ticket delinquency of Chattin’s (June 29, 1910) was given by a wit- 
ness on October 21, 1910; but investigation of Chattin’s collection report of 
that day was not ordered until November 11, 1910, and he was not heard 
regarding it until November 16, nor confronted with the only two witnesses 
(Delgado and Sarabia) until November 17, 1910. The witnesses named by 
Ramirez in July were not summoned until after November 22, 1910, at the 
-request of the prosecuting attorney with the result that, on the one hand, 
several of them—including the important witness Manuel Virgen—had gone, 
and that, on the other hand, the proczedings had to be extended from Novem- 
ber 18, to December 13. On September 3, 1910, trial had been denied 
Parrish, and on November 5, it was denied Chattin, Haley and Englehart; 
though no testimony against them was ever taken after October 21 (Chattin), 
and though the absence of the evidence ordered on November 11 and afzer 
November 22 was due exclusively to the judge’s laches. Unreliability of 
Ramfrez’s confession had been suggested by Chattin’s lawyer on August 16, 
1910; but it apparently was only after a similar suggestion of Camou on 
October 6, 1910, that the judge discovered that the confession of Ramírez 
did not ‘constitute in itself a proof against” Chattin. New evidence against 
Chattin was sought for. It is worthy of note that one of the two new wit- 
nesses, Estebdn Delgado, who was summoned on October 12, 1910, had al- 
ready been before the police prefect on July 8, 1910, in connection with Rami- 
rez’s alleged crime. If the necessity of new evidence was not seriously felt 
before October, 1910, this means that the judge either has not in time con- 
sidered the sufficiency of Ramfrez’s confession as proof against Chattin, or 
has allowed himself an unreasonable length of time to gather new evidence. 
The explanation cannot be found in the consolidation of Chattin’s case with ` 
those of his three fellow conductors, as there is no trace of any judicial effort 
to gather new testimony against these men after July, 1910. Another re- 
markable proof of the measure of speed which the judge deemed due to a man 
deprived of his liberty, is in that, whereas Chattin appealed from the decree 
of his formal imprisonment on July 11, 1910—an appeal which would seem 
to be of rather an urgent character—“ the corresponding copy for the appeal” 
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was not remitted to the appellate court until September 12, 1910; this court 
did not render judgment until October 27, 1910; and though its decision was 
forwarded to Mazatlán on October 31, 1910, its receipt was not established 
until November 12, 1910. 

16. The allegation (d) that on July 25, 1910, an exorbitant amount of bail, 
to-wit a cash bond in the sum of 15,000 pesos, was required for the accused 
is true; but it is difficult to see how in the present case this can be held an 
illegal act on the part of the judge. 

17. The allegation (e) that the accused has not been duly informed re- 
garding the charge brought against him is proven by the record, and to a 
painful extent. The real complainant in this case was the railroad company, 
acting through its general manager; this manager, an American, not only 
was allowed to make full statements to the court on August 2, 3, and 26, 1910, 
without ever being confronted with the accused and his colleagues, but he 
was even allowed to submit to the court a series of anonymous written accu- 
sations, the anonymity of which reports could not be removed (for reasons 
which he explained); these documents created the real atmosphere of the 
trial. Were they made known to the conductors? Were the accused given 
an opportunity to controvert them? There is no trace of it in the record, nor 
was it ever alleged by Mexico. It is true that, on August 3, 1910, they were 
ordered added to the court record; but that same day they were delivered to 
a translator, and they did not reappear on the court record until after January 
16, 1911, when the investigations were over and Chattin’s lawyer had filed 
his briefs. The court record only shows that on January 13, and 16, 1911, 
the conductors and one of their lawyers were aware of the existence, not that 
they knew the contents, of these documents. Therefore, and because of the 
complete silence of both the conductors and their lawyers on the contents of 
these railroad reports, it must be assumed that on September 3, 1910, when 
Chattin’s lawyer was given permission to obtain a certified copy of the pro- 
ceedings, the reports were not included. Nor is there evidence that, when 
two annexes of the reports (the stubs mentioned in paragraph 14 above) were 
presented to the conductors as pieces of evidence, their origin was disclosed. 
It is not shown that the confrontation between Chattin and his accusers 
amounted to anything like an effort on the judge’s part to find out the truth. 
Only after November 22, 1910, and only at the request of the prosecuting 
attorney, was Chattin confronted with some of the persons who, between 
July 13 and 21, inclusive, had testified of his being well acquainted with 
Ramirez. It is regrettable, on the other hand, that the accused misrepre- 
sents the wrong done him in this respect. He had not been left altogether in 
the dark. According to a letter signed by himself and two other conductors 
dated August 31, 1910, he was perfectly aware even of the details of the 
investigations made against him; so was the American vice-consul on July 26, 
1910, and so was one H. M. Boyd, a dismissed employee of the same railroad 
company and friend of the conductors, as appears from his letter of October 4, 
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1910. Owing to the strict seclusion to which the conductors contend to have 
been submitted, it is impossible they could be so well-informed if the charges 
and the investigations were kept hidden from them. 

18. The allegations (f) and (g) that the accused lacked counsel and inter- 
preter are disproven by the record of she court proceedings. The telegraphic 
statement made on behalf of the conductors on September 2, 1910, to the 
American Embassy to the effect that they “have no money for lawyers” de- 
serves no confidence; on the one hand, two of them were able to pay very con- 
siderable sums to lawyers, and on the other hand, two of the Mexicans, who 
really had no money, were immediately after their request provided with legal 
assistance. 

19. The allegation (h) that the witnesses were not sworn is irrelevant, as 
Mexican law does not require an “oazh” (it is satisfied with asolemn promise, 
protesta, to tell the truth), nor do international standards of civilization. 

20. The allegation (i) that the aceused has not been confronted with the 
witnesses—Delgado and Sarabia—is disproven both by the record of the 
court proceedings and by the decision of the appellate tribunal. However, 
as stated in paragraph 17 above, this confrontation did not in any way have 
the appearance of an effort to discover what really had occurred. The judge 
considered Ramirez’s accusation of Chattin corroborated by the fact that tae 
porter of the hotel annex where Chattin lived (Rojas) and an unmarried 
woman who sometimes worked there (Viera) testified about regular visits of 
Ramírez to Chattin’s room; but there never was any confrontation between 
these four persons. 

21. The allegation (j) that the hearings in open court lasted only some five 
minutes is proven by the record. This trial in open court was held on Janu- 
ary 27, 1911. It was a pure formality, in which only confirmations were 
made of written documents, and in which not even the lawyer of the accused 
conductors took the trouble to say more than a word or two. 

22. The whole of the proceedings discloses a most astonishing lack of 
seriousness on the part of the court. There is no trace of an effort to have the 
two foremost pieces of evidence explained (paragraphs 14 and 17 abovs). 
There is no trace of an effort to find one Manuel Virgen, who, according to 
the investigations of July 21, 1910, might have been mixed in Chattin’s 
dealings, nor to examine one Carl or Carrol Collins, a dismissed clerk of the 
railroad company concerned, who was repeatedly mentioned as forging 
tickets and passes and as having been discharged for that very reason. One 
of the Mexican brakemen, Batriz, stated on August 8, 1910, in court that “it 
is true that the American conductors have among themselves schemes to 
defraud in that manner the company, the deponent not knowing it for sure;” 
but again no steps were taken to have thisstatement verified or this brakeman 
confronted with the accused Americans. No disclosures were made as to cne 
pass, one “half-pass” and eight perforated tickets shown to Chattin on 
October 28, 1910, as pieces of evidence; the record states that they were the 
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same documents as presented to Ramirez on July 9, 1910, but does not at- 
tempt to explain why their number in July was eight (seven tickets and one 
pass) and in October was ten. No investigation was made as to why Del- 
gado and Sarabia felt quite certain that June 29 was the date of their trip, 
a date upon the correctness of which the weight of their testimony wholly 
depended. No search of the houses of these conductors is mentioned. 
Nothing is revealed as to a search of their persons on the days of their arrest; 
when the lawyer of the other conductors, Haley and Englehart, insisted upon 
such an inquiry, a letter was sent to the judge at Culiacán, but was allowed 
to remain unanswered. Neither during the investigations nor during the 
hearings in open court was any such thing as an oral examination or cross- 
examination of any importance attempted. It seems highly improbable that 
the accused have been given a real opportunity during the hearings in open 
court, freely to speak for themselves. It is not for the Commission to en- 
deavor to reach from the record any conviction as to the innocence or guilt 
of Chattin and his colleagues; but even in case they were guilty, the Com- 
mission would render a bad service to the Government of Mexico if it failed 
to place the stamp of its disapproval and even indignation on a criminal pro- 
cedure so far below international standards of civilization as the present one. 
If the wholesome rule of international law as to respect for the judiciary of 
another country—referred to in paragraph 11 above—shall stand, it would 
seem of the utmost necessity that appellate tribunals when, in exceptional 
cases, discovering proceedings of this type should take against them the 
strongest measures possible under constitution and laws, in order to safe- 
guard their country’s reputation. 

23. The record seems to disclose that an action in amparo has been filed by 
Chattin and his colleagues against the District judge at Mazatlán, and the 
Magistrate of the Third Circuit Court at Mexico City, but was disallowed by 
the Supreme Court of the Nation on December 2, 1912. 


Conviction on insufficient evidence 


24. In Mexican law, as in that of other countries, an accused can not be 
convicted unless the judge is convinced of his guilt and has acquired this 
view from legal evidence. An international tribunal never can replace the 
important first element, that of the Judge’s being convinced of the accused’s 
guilt; it can only in extreme cases, and then with great reserve, look into the 
second element, the legality and sufficiency of the evidence. 

25. It has been alleged that among the grounds for Chattin’s punishment 
was the fact that he had had conversations with Ramírez who had confessed 
his own guilt. This allegation is erroneous; the conversations between the 
two men only were cited to deny Chattin’s contention made on July 13, 1910, 
that he had only seen Ramirez around the city at some time, without knowing 
where or when, and his contention made on July 9, 1910, to the effect that he 
did not remember Ramfrez’s name. It has been alleged that the testimony 
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of Delgado and Sarabia merely applied to the anonymous passenger con- 
ductor on a certain train; but the record clearly states that the description 
given by these witnesses of the conductor's features coincided with Chattin’s 
appearance, and that both formally recognized Chattin at their confronta- 
tion on November 17, 1910. Mention has been made, on the other hand, of 
a docket of evidence gathered by the railway company itself against some of 
its conductors; though it is not certain that the court has been influenced by 
this evidence in considering the felory proven, it can scarcely have failed to 
work its influence on the penalty imposed. 

26. From the record there is not convincing evidence that the proof against 
Chattin, scanty and weak though it may have been, was not such as to war- 
rant a conviction. Under the article deemed applicable the medium penaliy 
fixed by law was imposed, and deduction made of the seven months Chaitin 
had passed in detention from July, 1910, till February, 1911. Itis difficult 
to understand the sentence unless it be assumed that the court, for some 
reason or other, wished to punish him severely. The most acceptable 
explanation of this supposed desire would seem to be the urgent appeals made 
by the American chief manager of the railroad company concerned, the views * 
expressed by him and contained in the record, and the dangerous collection 
of anonymous accusations which were not only inserted in the court record 
at the very last moment, but which were even quoted in the decision of 
February 6, 1911, as evidence to prove “illegal acts of the nature which forms 
the basis of this investigation.” The allegation that the court in this matter 
was biased against American citizers would seem to be contradicted by the 
fact that, together with the four Americans, five Mexicans were indicted as 
well, four of whom had been caught and have subsequently been convicted— 
that one of these Mexicans was punished as severely as the Americans were— 
and that the lower penalties impos2d on the three others are explained by 
motives which, even if not shared, would seem reasonable. The fact that the 
prosecuting attorney who did not share the judge’s views applied merely for 
‘insignificant penalties’”—as the frst decision establishes—shows, on the 
one hand, that he disagreed with the court’s wish to punish severely and with 
its interpretation of the Penal Code, but shows on the other hand that he also 
considered the evidence against Chattin a sufficient basis for his conviction. 
If Chattin’s guilt was sufficiently proven, the small amount of the embezzle- 
ment (four pesos) need not in itself have prevented the court from imposing 
a severe penalty. 

27. It has been suggested as most probable that after Chattin’s escape and 
return to the United States no demand for his extradition has been made 
by the Mexican Government, and that this might imply a recognition on the 
side of Mexico that the sentence had been unjust. Both the disturbed con- 
ditions in Mexico sirce 1911, and the little chance of finding the United 
States disposed to extradite one of its citizens by way of exception, mizht 
easily explain the absence of such £ demand, without raising so extravagant 
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Joun W. Hauey v. Tue Untrep Mexican Srares (Docket No. 42) 
G. A. EncLenart v, Taz Unirep Mexican Srares (Docket No. 40) 
C. W. Parris v. Tue Unitep Mexican States (Docket No. 43) 


Opinions rendered July 23, 1927 


These claimants were the three other American railway conductors who 
were tried and convicted by the Mexican court with Chattin. (Seeopinion in 
his case, printed above, p. 667.) The facts are substantially the same in all 
four cases, and an award of $5,000 against Mexico was made in each case for 
substantially the same reasons. Each award was signed by Van VoLLEN- 
HOVEN, Presiding Commissioner, and Nigusen, Commissioner, who rendered 
a separate opinion. A dissenting opinion was filed in each case by Mac- 
GREGOR, Commissioner. 


MIXED CLAIMS COMMISSION—UNITED STATES AND 
GERMANY* 


ALIEN PROPERTY CUSTODIAN v. GERMANY AND KALLE & COMPANY 
ACTIENGESELLSCHAFT, Impleaded (Decket No. 6859) 


A claim made by the Alien Property Custodian for the value of 1,000 shares of German- 
owned stock in an American corporation lawfully seized by him, which corporation was 
dissolved and liquidated prior to the coming into force of the Treaty of Berlin, is not em- 
braced within either the letter or the spirit of the treaty and of the agreement constituting 

‘this Commission. No American national had any interest in the claim on the coming into 

force of the Treaty of Berlin, and the debts for which Germany is obligated under that 
treaty are limited to those owing by the German Government or by German nationals to 
American nationals. 


By the Commissron: 

From the record in the above captioned case it appears that the Kalle 
Color and Chemical Company, Inc., a New York corporation (hereinafter 
designated New York corporation), during the period of American neutrality 
sold goods, wares, and merchandise and made advances to Kalle & Co. 
Actiengesellschaft (hereinafter designated German corporation). It is 
alleged that as a result of these transactions the German corporation was on 
September 29, 1917, indebted to the New York corporation in the sum of 
$182,881.63. 

The Government of the United States, through its Alien Property Cus- 
todian, during the period of American belligerency lawfully seized as German- 
owned 1,000 shares (being two-thirds) of the capital stock of the New York 
corporation, and through voting these shares elected a board of directors of 
its selection. This board caused the New York corporation to be dissolved 
and liquidated in pursuance of the laws of the State of New York. In the 

*Established in pursuance of the agreement between the United States and Germany of 
August 10, 1922. Edwin B. Parker, Umpire; Chandler P. Anderson, American Commis- 
sioner; Wilhelm Kiesselbach, German Commissioner; Robert W. Bonynge, American Agent; 


Karl von Lewinski, German Agent. 
Headnotes inserted by the Managing Editor of the JOURNAL. 
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course of such liquidation the alleged claim of indebtedness of the New 
York corporation against the German corporation was on February 15, 
1921, proportionately assigned by the liquidating trustees to the stock- 
holders of record of the New York corporation as their respective interests 
then appeared, one-third of such claim being assigned to stockholders of 
American nationality and the remaining two-thirds to the Alien Property 
Custodian as such. It is for this two-thirds—amounting to $121,921.08— 
that an award is here sought against Germany. 

It will be noted that the New York corporation, which possessed American 
nationality, had been dissolved and liquidated prior to the coming into force 
of the Treaty of Berlin on November 11,1921. In the course of such liquida- 
tion the Alien Property Custodian, through the board of directors designated 
by him, caused the German interest to be carved out of the claim of the New 
York corporation against the German corporation and, because it was 
German-owned, assigned to the Custodian in his official capacity. 

It is apparent therefore that on the coming into force of the Treaty of 

Berlin no American national had any interest in the claim here asserted. 

Under the Treaty of Berlin and the agreement between the United States 
and: Germany in pursuance of which this Commission was constituted, 
“debts” for the payment of which Germany is obligated are limited to those 
owing by the German Government or by German nationals to American 
nationals. 

The Commission holds that the debt here asserted by the United States 
through its Alien Property Custodian as an obligation of Germany is not 
embraced within either the letter or the spirit of the treaty and of the agree- 
ment mentioned. 

This view is strengthened by the Act of the Congress of the United States 
designated ‘‘Settlement of War Claims Act of 1928,” providing among other 
things for the ultimate return of all property of German nationals held by 
the Alien Property Custodian. Considering the claim here asserted in the 
light of the provisions of that Act, the United States through its Alien Prop- 
erty Custodian is, in the last analysis, seeking an award against Germany 
on behalf not of American nationals but of German nationals. 

Wherefore the Commission decrees that under the Treaty of Berlin of 
August 25, 1921, and in accordance with its terms the Government of Ger- 
many is not obligated to pay to the Government of the United States any 
amount on account of the claim asserted herein. 

Done at Washington, March 8, 1928. 

(Signed) Epwin B. PARKER, 
Umpire. 
(Signed) CHANDLER P. ANDERSON 
American Commissioner. 
(Signed) W. KIESSELBACH, 
German Commissioner. 


` 
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Rosa VOLLWEILER v. GERMANY (Docket No. 7971) 


This is one of a group of cases put forward on behalf of American nationals who, during 
the period of American neutrality, purchased German war bonds in New York City, receiv- 
ing interim certificates at the time of purchase, but did not receive definitive bonds until after 
September 25, 1919. Claimant seeks compénsation from Germany for damages alleged to 
have been suffered resulting from the above-mentioned bonds having been subjected by 
Germany to exceptional war measures which prevented their withdrawal from Germany 
for the purpose of sale or exchange prior to their depreciation in value. 

The Commission finds that there was no privity of contract between the purchasers of 
interim certificates in New York and the bank in Berlin which held the definitive bonds in 
the account of the New York brokers; that the brokers were obligated to use reasonable 
diligence to deliver the definitive bonds to their customers in New York within a rea- 
sonable time; that during the period of American neutrality it was not an act of Germany 
but the unwillingness of the brokers to incur the expense and take the risk of shipment 
which prevented the delivery of the bonds to them in New York; and that after the United 
States entered the war, the risk of transmission and the cost of insurance increased. 

The Commission. finds further that the first unqualified request made by the New York 
brokers for the delivery of the definitive bonds was on July 23, 1919; that German excep- 
tional war measures prevented the delivery of the bonds during the period intervening be- 
tween the date of that request and the date of their actual delivery, September 25, 1919; and 
that the value of the mark declined during the two-month period when the delivery of the 
bonds was prevented by German exceptional war measures. 

In order to establish a right to recover compensation on account of depreciation in the 
value of securities subjected to exceptional war measures, it is not sufficient to prove de- 
preanion during the period of such subjection, but the claimant must go farther and prove 

y competent evidence that he would have disposed of such securities by sale or exchange 
had he not been prevented from so doing by such war measures. Because the record fails 
to show that claimant would have sold or exchanged her bonds had she had possession of 
them during the period delivery was prevented by German exceptional war measures, a de- 
cree must be entered in favor of Germany. 


By the Commission: 

From the record it appears that the claimant, Rosa Vollweiler, an Ameri- 
can national, purchased from Zimmermann & Forshay, bankers and brokers 
of New York City, Imperial German Government bearer bonds of the face 
value of M. 15,000, of which M. 10,000 were purchased September 28, 1915, 
and M. 5,000 were purchased February 7, 1916. At the time of such pur- 
. chases Zimmermann & Forshay issued and delivered to the claimant so 
called “Interim Certificates” signed by them, the terms of which will be 
hereinafter examined. The definitive bonds were not received by Zimmer- 
mann & Forshay until September 25, 1919, and not delivered by them to the 
claimant until December 11, 1919. 

Claimant seeks compensation from Germany for damages alleged to have 
been suffered by her resulting from the above mentioned bonds having been 
subjected by Germany to “exceptional war measures” which prevented their 
withdrawal from Germany for the purpose of sale or exchange by claimant 
prior to their depreciation in value. 

This is one of a group of cases put forward on behalf of American nationals 
who purchased from Zimmermann & Forshay during the period of American 
neutrality German war bonds and received from Zimmermann & Forshay 
“Interim Certificates” but did not receive the definitive bonds until after 
September 25, 1919. In each case an award is sought against Germany 
under that clause of the Treaty of Berlin which provides, in substance, that 
Germany is obligated to compensate American nationals for “damage or 
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injury inflicted upon their property, rights or interests ... in German 
territory as it existed on August 1, 1914, by the application” of “exceptional 
war measures” as that term is defined in the treaty (Article 297 (e) and para- 
graph 3 of the Annex to Section IV of Part X). As the facts in many of 
these cases are identical so far as pertains to the purchase of these bonds by 
Zimmermann & Forshay and their delivery to them, it will be useful con- 
cisely to state here these facts as disclosed by the records in this group of 
cases. 

From these records it appears that prior to the war and during the period 
of American neutrality Zimmermann & Forshay specialized in German se- 
curities and German exchange and during the period of American neutrality 
coéperated with the German authorities and with German bankers in making 
a market in the United States for German war bonds. The circular issued 
by them advertising these bonds for sale recited that ‘‘ This issue will be listed 
on all the German Exchanges, and after the war at other European financial 
centers, and the holders will be able to dispose of them at any time through 
our House.” Leopold Zimmermann, senior member of the firm, testifies 
that ‘‘most every other German banker in the United States sold German 
securities with the understanding that they were not to be delivered until 
after the war was over.” Assuming the truth of this testimony it appears 
that the general practice of the American purchasers of German war bonds 
was to leave the definitive bonds in Germany—the principal market for 
German bonds. Zimmermann & Forshay did not adopt this general prac- 
tice but with respect to the bonds which they purchased by and through the 
Deutsche Bank they instructed that bank to “hold subject to our instruc- 
tions, in a separate portfolio, marked ‘property of Zimmermann & Forshay, 
New York.’ ” 

This circular further recited that the bonds would be “delivered free of all 
expense;” that they were offered ‘‘subject to change in price, owing to the 
possibility of violent fluctuations in the rate of exchange;” that ‘‘these 
bonds are exempt from all tax in Germany;” and that “owing to the present 
low rate of German Exchange, these bonds yield a very high interest return.” 
This suggestion of the desirability of taking advantage of the German ex- 
change rate while it was still low, coupled with an extensive advertising cam- 
paign and German propaganda frankly participated in by Zimmermann & 
Forshay, enabled them to sell to “upwards of three thousand persons resid- 
ing in the United States” the “several million dollars worth” of German 
war bonds which they had purchased in Germany (Leopold Zimmermann’s 
affidavit, February 24, 1926, Exhibit 9). 

The circular further recited that “Delivery will be made upon receipt of 
New York funds in the form of our own temporary receipt, exchangeable 
for the definitive bonds upon their arrival from Europe.” This ‘temporary 
receipt” took the following form: 
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ZIMMERMANN & ForsHay 
Members of the New York Stock Exchange 


"170 Broadway ` New York 
No....... Pateda ket ine Shade ied vensiricn Irev: 
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The aforesaid securities are to be delivered by us, at our r ofice against return of this 
Interim Certificate, upon arrival from Europe. 
ZIMMERMANN & FORSHAY. 

` Reading the circular of Zimmermann & Forshay offering these bonds for 
sale in connection with the “Interim Certificate” issued by them, the Com- 
mission holds that they were obligated to use reasonable diligence to deliver 
the definitive bonds to their customers in New York within a-reasonable 
time, but the time of delivery was uncertain and necessarily so on account 
of the uncertainties of communication and transportation. 

It is apparent from the record that Zimmermann & Forshay made pur- 
chases from and had dealings with several German banking institutions, but 
we are here concerned only with German war bonds purchased by themfrom - 
or through the Deutsche Bank of Berlin. These purchases were made from 
time to time in large amounts. The bank charged Zimmermann & Forshay’s 
account with the price of the bonds subscribed and held the bonds for Zim- 
mermann & Forshay subject to their order.. As the coupons matured they 
were clipped and surrendered by the bank and the proceeds were credited by 
the bank to the account of Zimmermann & Forshay, who, at least so far as 
the Deutsche Bank was concerned, were the absolute owners of these bonds. 
The customers of Zimmermann & Forshay were unknown to the bank and 
there was no privity of contract between such customers and the bank. 

It is contended on behalf of the claimants in this group of cases that as 
claimant’s agents Zimmermann & Forshay during 1915 and thereafter sought 
to have the Deutsche Bank forward to them in New York the definitive 
bonds which they had agreed to deliver to the claimants “upon arrival from 
Europe,” so that delivery to claimants could be effected upon surrender of 
the interim certificates. The bonds were not in fact. delivered to Zimmer- 
mann & Forshay until September 25, 1919. 

The first question presented is, Were the bonds in question sesed to 
exceptional war measures by Germany which prevented their delivery at an 
earlier date? 

The Commission answers this question in the afirmative, but holds that 
` such delay was limited to the time intervening between the date of the first 
unconditional instructions by Zimmermann & Forshay to deliver, July 23, 
1919, to the date delivery was actually effected in Holland, September 25, 
1919, 

It will serve no useful purpose to review the voluminous evidence from 
which this conclusion is drawn. The Commission finds that in the latter 
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part of 1915 and from time to time thereafter Zimmermann & Forshay did 
suggest several plans having in view the forwarding of these bonds to them 
in New York without risk to them and without cost to them for insurance 
exceeding one eighth of one per cent. But the record is barren of evidence 
of any unconditional requests or instructions given by Zimmermann & 
Forshay prior to July 23, 1919, to ship these bonds to New York, and the 
record indicates that the plans for shipment proposed by them prior to that 
date were not workable. There is much evidence indicating not only that 
the officers of the Deutsche Bank but the German Government authorities 
in both the United States and Berlin as well were anxious to codperate with 
Zimmermann & Forshay to have their bonds delivered in America on terms 
acceptable to them. As pointed out by Zimmermann & Forshay in their 
letter of November 15, 1916, to the Deutsche Bank, the delivery at New 
York of the actual bonds was in the interest of Germany as tending to stim- 
ulate further sales. But notwithstanding all this, the difficulties of com- 
munication and transportation incident to the war were such as to prevent 
the transmission of the bonds from Berlin to New York on terms acceptable 
to Zimmermann & Forshay during some two years of American neutrality 
when exceptional war measures taken by Germany did not apply to or 
operate upon American-owned securities in a way to prevent their being 
shipped out of Germany. 

But there were many practical difficulties in the way of shipping bearer 
bonds from Germany to the United States. That Zimmermann & Forshay 
were keenly alive to these difficulties is evidenced by the interesting opinion 
of Lord Sumner speaking for the Judicial Committee of the Privy Council 
in the case of Steamship “Noordam” and Other Vessels.. It appears from 
this opinion that Baltimore & Ohio Railroad Company stock certificates 
and Japanese bonds owned by Zimmermann & Forshay were, by virtue of 
the Reprisals Order in Council of March 11, 1915, seized by British authori- 
ties while being transported on a neutral mail steamer from Holland to the 
United States. The judgment of the Judicial Committee was delivered 
May 4, 1920, after the Treaty of Versailles became effective, notwithstand- 
ing which the Judicial Committee decreed that the order of the prize court 
releasing Zimmermann & Forshay’s securities should be vacated and an 
“order for their detention, till it be otherwise ordered,” substituted. In 
construing and applying this British Order in Council Lord Sumner held 
that it was “made for the purpose of further restricting the commerce of 
Germany,” that its general object was “to prevent commodities of any kind 
from reaching or leaving Germany,” and that “in order to deter neutrals 
from assisting the enemy by engaging in his commerce, the Order tells them 
that their goods, if of German origin, are exposed to detention.” 

These conditions and the resulting high cost of insurance—not excep- 
tional war measures taken by Germany—to some extent deterred American 

1IX Lloyd’s Reports of Prize Cases 232. 
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nationals owning securities and other valuables in Germany from shipping 
them to the United States during the period of American neutrality. But 
it is evident from the records in numerous cases before this Commission that 
during that period American-owned securities could have been shipped, and 
were in fact shipped, from Germany to the United States if their owners 
were willing to pay the cost and take the risk of such shipment. In fact 
it appears from the record in one of these cases that Zimmermann & For- 
shay’s Berlin representative on December 3, 1915, gave instructions for the 
shipment from Germany of M. 100,000 4 per cent German Government 
Loan via Amsterdam to Zimmermann & Forshay at New York, the receipt 
of which shipment was acknowledged by Zimmermann & Forshay by their 
letter of January 3, 1916 (Exhibit H-1, Docket No. 6733, Abraham S. Rosen- 
thal, claimant). 

The Commission finds that during the period of American neutrality it 
was not an act of Germany but the unwillingness of Zimmermann & Forshay 
to incur the expense or take the risk of shipment which prevented the de- 
livery of the bonds in question to them in New York. 

After the United States entered the war the risk of transmission and the 
cost of insurance increased. The record does not fustify the conclusion that 
Zimmermann & Forshay then sought to reverse the course they had long 
adopted or that they would then have incurred the increased expense and 
increased risk of shipping the bonds to New York had the bonds not been 
subjected to the exceptional war measure of the decree of November 10, 
1917, issued by Germany. 

When it was apparent that the United States would enter the war against 
the Central Powers Zimmermann & Forshay’s chief concern was for the 
safety of their securities in German territory. Through their representa- 
tive, one Willy Cale, they were given the strongest assurances, not only 
from their banking correspondents but also from the German Government 
authorities, that their securities would not be confiscated or subject to gov- 
ernmental sequestration. Leaving out of account instructions and requests 
made by Zimmermann & Forshay direct by mail and wire which are in the 
record, whatever action was taken by them in Berlin was taken for them by 
Willy Cale, who represented them in Germany from October 1, 1915, 
throughout the war, and he testifies [translation]: 


. . . I never attempted to withdraw the bonds from their deposit at 
this place [Berlin] and to transfer them to somewhere else. I had no 
reason whatsoever to do so after the assurances given to me by the 
Deutsche Bank and in the light of conferences which I had with Geh. 
Rat Schmiedicke of the Reichsbank Direktorium, who is now deceased. 
From these conferences I gained the absolute certainty that the securi- 
ties of the firm of Zimmermann & Forshay, even in case of war with 
the United States, would be absolutely safe at the Deutsche Bank and 
would remain there untouched. I also remember that after these con- 
ferences I sent a cablegram to Zimmermann & Forshay to the effect 
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that, they had no reason to be worried in the least concerning the seques- 
tration of their securities. 

So far as disclosed by the record the first unconditional request made by 
Zimmermann & Forshay to ship their bonds from Berlin to New York was 
their cable to the Deutsche Bank of July 23, 1919, reading: “Ship all our 
securities as soon as possible cable best insurance rate.” To this the 
Deutsche Bank replied by cable: “Shipment securities and disposal old bal- 


ance about four millions eight hundred thirty-nine thousand marks impos- 


sible at present consequent peace conditions.” 

Here it is evident that the obstacles to making shipment which the 
Deutsche Bank had in mind were provisions embodied in the Treaty of 
Versailles—peace measures, not exceptional war measures. However, the 
Treaty of Versailles which had been. signed had not at that time come into 
effect and the German exceptional war measures were still, nominally at 
least, in effect. Following the receipt of this cable the senior member of 
the firm of Zimmerman & Forshay went to Berlin and arranged for their 
bonds to be delivered to him at Rotterdam September 25, 1919. 

The Commission therefore finds that a German exceptional war measure 
prevented the delivery ofthe bonds in question during the time intervening 
between the-first unqualified request for their delivery made on July 23, 
1919, and the date of their actual delivery, September 25, 1919. 

The questions then arise: Did this delay result in pecuniary damage or 
injury to the claimant? If so, how and to what extent? 

The claim is predicated on the alleged depreciation in the market value of 
the bonds during the period of delay. The Commission holds (Order of 
May 7, 1925) that these bonds were subjected to an exceptional war measure 
by Germany’s issuance of the decree of November 10, 1917. But the bur- 
den is upon the claimant to prove (1) that the alleged depreciation in market 
value occurred and (2) that through such depreciation claimant suffered 
damage proximately caused by the subjection of these bonds to this excep- 
tional war measure. 

The record is barren of any testimony indicating that the bonds in ques- 
tion depreciated in market value between July 23 and September 25, 1919. 
But there is evidence before this Commission that during the month of July, 
1919, the average rate of exchange in Germany was 15.157 paper marks 
per dollar, while in September, 1919, the average rate was 24.067 paper 
marks per dollar. The Commission finds that the value of the mark de- 
clined during the two-month period when the delivery of the bonds was pre- 
vented by German exceptional war measure. The extent of the decline 
affects the amount of the damage, if any, suffered by the claimant and need 
not be here decided, because the claimant has failed to prove that through 
such depreciation she suffered damage caused by the exceptional war meas- 
ure to which her bonds were subjected. k 

Ordinarily fluctuations in market value result in a potential but not an 


o 


a 
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actual profit or loss, as the case may be, to an owner of securities who vol- 
untarily continues to hold them. Therefore in order to establish a claim 
against Germany under the Treaty of Berlin the claimant must not only 
prove depreciation in market value during the period her bonds were sub- 
jected to an exceptional war measure but go further and prove that through 
sale or otherwise she would have realized on her securities at a time and on 


‘conditions which would have avoided the loss complained of had not she 


been prevented from so doing by such war measure. 

This Commission has held that if the reasonable inference to be drawn 
from the evidence adduced in any particular case is that the claimant would 
have withdrawn his.bonds from Germany for the purpose of sale or exchange, 
and was prevented irom so doing by an exceptional war measure of Ger- 
many, then the exceptional war measure will be regarded as the proximate 
cause of a damage sustained by claimant to the extent of the depreciation 
in value between the date such sale or exchange would have been made but 
for such war measure and the date of the removal of this obstacle to making 
the sale (Order of Commission entered May 7, 1925, particularly para- 
graphs 11 to 15, inclusive). 

Tt is contended on behalf of the claimant herein that the Commission 
must presume that the customers of Zimmermann & Forshay would have 
acted as ‘‘a careful and prudent person would have acted” and that “they 
would have sold or exchanged the bonds” had they been shipped out of Ger- 
many. If the claimant had intended or desired to sell or exchange her 
bonds, that fact can and should be established by competent evidence, 
direct or circumstantial, as any other fact is established. Such competent 
evidence should be something more than the mere testimony of claimant 
after the lapse of many years of an intention to sell or exchange, unsupported 
by testimony of any act on claimant’s part toward carrying such intention 
into effect. Numercus records before this Commission are replete with 
evidence demonstrating the unsoundness of a rule that a presumption of 
fact will be indulged that a holder of securities would have disposed of them 
by sale or exchange had he not been prevented from so doing by a German 
exceptional war measure. 

This particular case aptly illustrates the danger of indulging such a pre- 
sumption of fact. The claimant’s testimony is in the record. It appears 
from it that she first purchased war bonds from Zimmermann & Forshay 
on September 28, 1915. During the ensuing year Zimmermann testifies 
that his customers were demanding the delivery of the definitive bonds which 
they had purchased and he in turn was seeking to procure them for de- 
livery. But there is not a syllable in claimant’s testimony indicating that 
she ever requested Zimmermann & Forshay to deliver the definitive bonds 
to her or that she desired to dispose of them. On the contrary she testifies 
that on February 7, 1916, she invested through Zimmermann & Forshay 
M. 5,000 in the purchase of additional war bonds; during February, 1917,. 


692 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


she bought marks for which she paid $5,212 and deposited them in the 
Deutsche Bank of Berlin; on October 14, 1919, she invested $850 in marks 
and deposited them in the same bank; on December 11, 1919, she invested 
$200 and on Februarv 10, 1920, $228 in marks and deposited them in the 
same bank; on February 18, 1920, she paid $540 and on March 5, 1920, 
$1,440 for municipal bonds issued by German cities. It is significant that 
while Zimmermann & Forshay received their bonds September 25, 1919, 
they did not deliver her bonds to claimant until about two and one-half 
months later—December 11, 1919. It is evident that the claimant had 
confidence in German securities and in the recovery of the mark, and instead 
of selling on.a declining market to stop her losses she continued to invest 
additional funds, taking advantage of what she and many thousands of 
others speculatively inclined believed to be an opportune time to buy. It 
may fairly be deduced from this record that the Commission is urged to in- 
dulge a presumption in order to supply the absence of evidence which never 
existed in fact. 

In a case before this Commission, Docket No. 8123, Percy K. Hudson, 
claimant, we find an experienced New York banker visiting Germany during 
the fall and winter of 1916 and the early part of 1917 and investing American 
dollars in the purchase of German securities of the face value of approxi- 
mately one-half million marks. We even find the firm of Zimmermann & 
Forshay buying durirg the spring and summer of 1916 M. 2,100,000 of Ger- 
man war bonds, althcugh Zimmermann testifies that during 1915 he in vain 
endeavored to have shipped, without excessive risk or expense, the war 
bonds already purchased by him. These heavy purchases would seem to 
indicate that able and experienced financiers confidently expected the ulti- 
mate recovery of the mark. 

These instances, which might be multiplied, demonstrate the soundness 
of the Commission’s rule that, in order to establish a right to recover com- 
pensation on account of depreciation in the value of securities subjected to 
exceptional war measures, it is not sufficient to prove depreciation during 
the period of such subjection, but the claimant must go farther and prove 
by competent evidence that he would have disposed of such securities by 
sale or exchange had he not been prevented from so doing by such war 
measures. 

The ultimate issue of any war is necessarily uncertain. The varying for- 
tunes of the belligerents as variously viewed by different individuals neces- 
sarily influenced the market value of their respective securities. The fact 
that different investors at different times held different views with respect 
to the ultimate result of the war contributed to supplying both buyers and 
sellers, which made a market for these securities. Obviously this Commis- 
sion can indulge no presumption with respect to the intention of a particular 
claimant to buy or sell at a particular time but must require this fact to be 
established as any other fact. The Commission’s rule is in harmony with 
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decisions of the Mixed Arbitral Tribunals constituted under the Treaty of 
Versailles (Hammer v. German Government, decided by Anglo-German 
Mixed Arbitral Tribunal, II Dec. M. A. T. 526 et seg.; Green v. German Gov- 
ernment, same tribunal, ITI Dec. M. A. T. 522 et seq.). 

Because the record fails to establish that claimant would have sold or 
exchanged her bonds had she had possession of them during the period de- 
livery was prevented by German exceptional war measures, a decree must be 
entered in favor of Germany. 

Wherefore the Commission decrees that under the Treaty of Berlin of 
August 25, 1921, and in accordance with its terms the Government of Ger- 
many is not obligated to pay to the Government of the United States any 
amount on behalf of the claimant herein. 

Done at Washington March 8, 1928. 

(Signed) Epwin B. PARKER, 
Umpire. 
(Signed) CHANDLER P. ANDERSON, 
American Commissioner. 
(Signed) W. KIESSELBACH, 
German Commissioner. 


TRIPARTITE CLAIMS COMMISSION * 
(United States, Austria, and Hungary) 


Henry Nevaass v. AUSTRIA AND Huneary (Docket No. 1147) 


This is a claim of an American national for the amount of interest coupons on bonds issued 
by the Austrian Empire October 1, 1868, as part of the unsecured unified public debt, to the 
service of which Hungary annually contributed a certain determined quota. The Commis- 
sion was called upon to decide to what extent Hungary is liable for the interest coupons and 
when did the liability of Austria and/or Hungary for the payment of said coupons terminate 
and the liability of the succession or cessionary states (including Austria and Hungary) re- 
sulting from the dismemberment of the former Austrian Empire and the former Kingdom of 
Hungary, attach. 

Considering the provisions of the Treaties of Saint Germain and Trianon for the refunding 
of the public debts of the former Austro-Hungarian Government, and of the treaties restor- 
ing friendly relations between the United States and Austria and Hungary, respectively, the 
Commissioner held that the existing Republic of Austria is liable for the interest on the pre- 
war Austrian unsecured debt which became due on or prior to July 16, 1920, the date of the 
coming into force of the Treaty of Saint Germain, and that the existing Kingdom of Hungary 
is liable for the interest on the pre-war Hungarian unsecured debt which became due on or 
prior to July 2, 1921, the date on which the United States declared the state of war with 
Austria~Hungar ended jand that the bondholders must look to the new obligations issued by 
the Succession States for Interest accruing subsequent to those respective dates. 


This claim is asserted by the United States on behalf of Henry Neugass, an 
American national through naturalization, against Austria and Hungary 


* Established in pursuance of the agreement between the United States, Austria, and 
Hungary which became effective December 12, 1925. Edwin B. Parker, Commissioner; 
Robert W. Bonynge, American Agent; Ernst Prossinagg, Austrian Agent; Alexis de Boer, 
Hungarian Agent. 

Headnotes and references in brackets inserted by the Managing Editor of the JOURNAL. 
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jointly for 705.60 gulden, the aggregate amount of forty-eight coupons de- 
tached from six bonds and filed herein, six of which coupons became payable 
by their terms on October 1, 1917, and six on April 1 and October 1 of each 
year thereafter, ending with April 1, 1921. 

The bonds in question were all acquired by the claimant in 1884. They 
were of the issue of October 1, 1868, and have not matured. While they are 
in terms obligations of the former Austrian Empire, they recite (in transla- 
tion) that they form 

an integral part cf the 5 per cent unified public debt . . . which said 
debt arose in accordance with the law of 20th June 1868 from the trans- 
forming of the diferent sorts of the funded general public debt as exist- 
ing at the end of 1867, and for the payment of the interest of which the 
lands of the Crown of Hungary contribute, according to agreement, the 
yearly quota determined in Article XV, 1867. 


The coupons upon which this claim is based are payable in silver gulden or 
florin, which terms are used interchangeably, one of them appearing on some 
and the other on the rest of the coupons. 

The record presents two questions for decision: 

1. To what extent, if at all, is Hungary liable for the coupons here pre- 
sented, and 

2. When did the liability of Austria and/or Hungary for the payment of 
said coupons terminate and: the liability of the Succession or Cessionary 
States (including Austria and Hungary), resulting from the dismember- 
ment of the former Austrian Empire and the former Kingdom of Hungary, 
attach? 

From the record it appears that for some eighteen years prior to 1867 the 
state known internationally as the Empire of Austria claimed and exercised 
jurisdiction over the lands of the Holy Hungarian Crown. In 1867 the 
former Austrian Empire and the former Kingdom of Hungary as they ex- 
isted on and prior to July 28, 1914, began to function under separate consti- 
tutions, and the Austro-Hungarian Dual Monarchy came into existence as a 
de facto and constitutional union with limited powers. The debt evidenced 
by the bonds to which the coupons here presented appertained was created 
prior to 1868. 

By formal conventions entered into between the former Austrian Empire 
and the former Kingdom of Hungary, as independent states, ratified and 
confirmed by statutes enacted by their respective law-making bodies,’ it was 
agreed that Hungary should annually contribute to the service of the debts 
incurred prior to 1868, which debts came to be known as the “‘unsecured 
unified public debt,” the liability of Austria and of Hungary therefor being 
71.348 per cent and 28.652 per cent respectively. 


1 Austrian laws of December 21 and December 24, 1867, of June 20, 1868, and of December 


30, 1907, and Hungarian laws Nos, XII of December 27, 1867, VII of June 11, 1868, and 
XVI of 1908. 
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This was the situation with respect to the bonds and coupons in question 
when the Treaty of St. Germain and the Treaty of Trianon were negotiated 
and signed. So far as concerns the questions here presented the provisions 
of these treaties are substantially identical. Under them the Austro- 
Hungarian Dual Monarchy was dismembered and substantial parts of the 
territories of the former Austrian Empire and of the former Kingdom of 
Hungary were ceded, some to new and some to existing states, all of which, 
including the existing Republic of Austria and the existing Kingdom of 
. Hungary, will be hereinafter referred to as “Succession States.’’? The 
Financial Clauses (Part IX) of the treaties made elaborate provision for the 
apportionment between the Succession States as they now exist, including 
Austria and Hungary, of the secured and unsecured pre-war indebtédness of 
the former Austrian Empire and the former Kingdom of Hungary, fixing sole 
responsibility on each Succession State for the portion of such indebtedness 
allocated to it. We are here concerned only with the pre-war, unsecured 
bonded debts of Austria and/or Hungary as they existed on July 28, 1914, 
which consisted of (a) the bonded debt of the former Austrian Government 
for which it alone was liable, (b) the bonded debt of the former Hungarian 
Government for which it alone was liable, and (c$ the unsecured unified 
public debt already referred to created prior to 1868, nominally of the former 
Austrian Government but for the payment of interest on which Austria and 
Hungary were liable in the proportions of 71.348 per cent and 28.652 per cent 
respectively. 

A feature of the comprehensive refunding plan worked out by the makers 
of these treaties was the segregation of the liability of the former Austrian 
Government from that of the former Hungarian Government with respect to 
the unsecured unified public debt and the allocation to each of a sole liability 
computed on the percentages hereinbefore mentioned. 

This was the purpose of the first paragraph of the Annex following Article 
203 of the Treaty of St. Germain? and the corresponding provision of the 
Treaty of Trianon,‘ the practical effect of which was to convert 71.848 per 

2 As to Austria these states are: Austria, Czechoslovakia, Italy, Poland, Roumania, and 
the Serb-Croat-Slovene Kingdom (Jugoslavia). As to Hungary these states are: Hungary, 
Austria, Czechoslovakia, State of Fiume, Poland, Roumania, and the Serb-Croat-Slovene 
Kingdom. 

3 The first paragraph of the annex following Article 203 of the Treaty of St. Germain reads 
j follo amount of the former unsecured Austrian Government bonded debt, the respon- 

sibility for which is to be distributed under the provisions of Article 203, shall be the 
amount of that debt as it stood on July 28, 1914, after genuena a portion which rep- 
resents the liability of the former Hungarian Government for that debt as prided by 
the additional convention relating to the contribution of the countries of the Sacred 


Hungarian Crown to the charges of the general debt of Austria-Hungary approved by 
the Austro-Hungarian Law of December 30, 1907, B. L. I, No. 278. 
4The corresponding provision of the annex following Article 186 of the Treaty;of Trianon 
reads as follows: ; 
In addition to the former unsecured Hungarian Government bonded debt to be di- 
vided as above, there shall also be divided among the several states, in the same propor- 
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cent of the unsecured unified bonded debt into a part of the “ Austrian unse- 
cured debt” and the remainder, or 28.652 per cent, thereof into “ Hungarian 
unsecured debt.” This conversion of the joint liability with respect to the 
unsecured unified bonded debt into several liabilities left but two classes of 
unsecured bonded debts to be dealt with, namely, Austrian debts and Hungarian 
debts, and removed many of the difficulties of apportioning and fixing liabil- 
ity with respect to these debts and interest thereon, as from the dates of the 
coming into force of the relevant treaties, among the two groups of Succession 
States (including Austria and Hungary), which differed in their composition. 
Such segregation, allocation, and distribution was in fact made by the Rep- 
aration Commission in pursuance of the authority conferred upon it by the 
terms of the treaties (see authorized publication of the Reparation Com- 
mission numbered VII, entitled “Distribution of the Pre-War Austrian and 
Hungarian Debt”). 

The Treaty of St. Germain provides that each Succession State, including 
Austria, shall be liable for such portion of the unsecured bonded debt of the 
former Austrian Government as may be fixed by the Reparation Commission 
calculated on a prescribed basis, such liability to attach from “the date of the 
coming into force cf the present treaty,” viz., July 16, 1920. The treaty 
further provides thet “The Austrian Government shall be solely responsible 
for all the liabilities of the former Austrian Government incurred prior to 
July 28, 1914,” save where otherwise specifically provided. Under this pro- 
vision the pre-war liabilities of the former Austrian Government which by 
their terms became due and payable prior to the coming into force of the 
treaty became a liability of the existing Austrian Republic. 

But from the coming into force of the treaty on July 16, 1920, the liabili- 
ties of the former Austrian Government as such ceased to exist and in lieu 
thereof there was substituted a new liability of the Succession States, includ- 
ing Austria. 

The Treaty of Trianon, which came into force on July 26, 1921, contains 
like provisions with respect to Hungary. 

All these provisions constitute part of the program for making effective a 
comprehensive but complicated debt-refunding plan made necessary by the 
dismemberment oz the territories of the debtor nations. They are carried 
into the Treaties of Vienna and of Budapest entered into between the United 
States on the one part and Austria and Hungary respectively on the other. 
The United States on behalf it its nationals is taking the benefit of this plan. 

. Its nationals are bound thereby. The American Department of State has, 
` in accordance with the provision of the annex following Article 203 of the 





tion, the amount of the former unsecured Austrian Government bonded debt which 
represents the liability of the former Hungarian Government for that debt, £s provided 
by the additional convention relating to the contribution of the countries of the Sacred 
Hungarian Crown to the charges of the general debt of the Austro-Hungarian State ap- 
proved by the Austro-Hungarian Law of December 30, 1907, B. L. I., No. 278. 
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Treaty of St. Germain [Article 186 of the Treaty of Trianon],® delivered to 
the Reparation Commission lists of bonds of Austria and of Hungary reported 
by American nationals, who upon their surrerdering the old obligations of 
Austria or Hungary are entitled to receive, through the Caisse Commune es- 
tablished under the sanction of the Reparation Commission, new obligations 
of the Succession States. Where the obligaticns surrendered are a part of 
the “Austrian unsecured debt” the new obligations are under the treaty to 
provide for interest from July 16, 1920, and where the surrendered obliga- 
tions are a part of the “Hungarian unsecured debt” the new obligations are 
to provide for interest from July 26, 1921. 

In Article 248 [231] of Section III of Part X of the Treaty of St. Germain 
[Trianon], dealing with and defining “debts” felling within that section,® it 
is provided: 

In the case of interest or capital sums payable in respect of securities 
issued or taken over by the former Austro-Hungarian Government the 
amount to be credited and paid by Austria [Hungary] will be the interest 
or capital in respect only of the debt for which Austria [Hungary] is 
liable in accordance with Part IX (Finanzial Clauses) of the present 
treaty, and the principles laid down by the Reparation Commission. 


There were no “securities issued or taken cver by the former Austro- 
Hungarian Government” as such, and the only securities answering the sub- 
stance but not the letter of this description is the unsecured unified public 
debt hereinbefore dealt with. As each provision of the treaty must be given 
such reasonable construction in connection with every other provision as to 
give effect to all of them, the Commissioner holds that the phrase “securities 
issued or taken over by the former Austro-Hungarian Government” found in 
these paragraphs refers to the unsecured unified public debt the liability for 
which, for all of the purposes of the treaties, has been apportioned 71.348 per 
cent of the total and no more to Austria to be treated as a part of “the Aus- 
trian unsecured debt” and 28.652 per cent of the total and no more to Hun- 
gary to be treated as part of “the Hungarian ursecured debt.” 

The Commissioner holds that the existing Republic of Austria is liable 
(other treaty requisites of liability being present) for all interest which be- 
came due on or prior to July 16, 1920, in respect of the pre-war ‘‘ Austrian 


5 The provision referred to reads as follows: 


Holders of unsecured bonds of the old Austrian Gov2rnment Debt [Hungarian Gov- 
ernment debt] held outside the boundaries of the states to which territory of the former 
Austro-Hungarian Monarchy is transferred, or of states arising from [out of] the dis- 
memberment of that Monarchy, including Austria [Hungary], shall deliver through the 
agency of their respective governments to the Reparation Commission the bonds which 
they hold, and in exchange therefor the Reparation Cemmission shall deliver to them 
certificates entitling them to their due proportionate sLare of each of the new issues of 
bonds corresponding to and issued in exchange for their surrendered bonds under the 
provisions of this annex. 


® See also “Definition of debts,” Administrative Decision No. II, at pages 22 to 25 inclu- 
sive. [This JOURNAL, Vol. 21 (1927), pp. 616-618.) 
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unsecured debt.” Bondholders must look to the new obligations issued by 
the Succession States for interest accruing subsequent to that date. 
Likewise the Commissioner holds that the existing Kingdom of Hungary is 
liable (other treaty requisites of liability being present) for all interest which 
became due on or prior to July 2, 1921 (the date on which the United States 
declared the state of war with Austro-Hungary ended), in respect of the pre- 
war “ Hungarian unsecured debt.” Bondholders must look to the new obli- 
gations issued by the Succession States for interest accruing subsequent to 
that date.7 
It follows that the United States on behalf of the claimant herein is en- 
titled to an award against Austria for 377.57 silver gulden, being 71.348 per 
cent of the aggregate amount of the coupons presented herein which by their 
terms became due on or prior to July 16, 1920, and also an award against 
Hungary for 202.17 silver gulden, being 28.652 per cent of the coupons pre- 
sented herein which by their terms became due on or prior to July 2, 1921. 
Interlocutory judgments herein will be entered in accordance with the 
rules of procedure announced in Administrative Decision No. II at page 35. 
Done at Washington January 6, 1928. 
‘ Epwin B. PARKER, 
Commissioner. 


Kart KLEIN v. AUSTRIA (Docket No. 1304-B) 


A claim for the amovat of coupons maturing November 1, 1919, May 1, 1920, November 
1, 1920, and May 1, 1921, detached from bonds which constitute a portion of the debt of the 
former Austrian Government specifically secured on railways and dealt with in Article 203 of 
the Treaty of Saint Germain. Austria contended that it was not liable for coupons maturing 
on or after July 1, 1919, the date of the decision of the Reparation Commission apportioning 
this debt between Austria and Czechoslovakia, while the United States contended that 
Austria was liable for interest on American-owned bonds which matured on or before July 1, 
1921, when the state of war between Austria and the United States came to an end. 

For the reasons set forth in the preceding opinion (Neugass v. Austria and Hungary), the 
Commissioner held that Austria is liable for the coupons which matured on or before July 16, 
1920, the date of the coming into force of the Treaty of Saint Germain, but not liable for 
coupons which matured subsequent to that date. 


This claim is asserted by the United States on behalf of Karl Klein, an 
American national through naturalization in 1906, against Austria for 384 
German marks, the aggregate amount of 32 coupons detached from bonds 
acquired by claimant in the year 1916 and since owned by him. These cou- 
pons matured by their terms November 1, 1919, May 1, 1920, November 1, 
1920, and May 1, 1921, so that 96 marks became payable on each of these four 
dates. The bonds from which the coupons were detached constitute a 
“portion of the debt of the former Austrian Government which is specifi- 
cally secured on railways . . . and which was in existence on July 28, 1914” 
dealt with in Article 203 of the Treaty of St. Germain. In pursuance of the 

7 The conclusion here reached is in harmony with the decisions of the Anglo-Hungarian 


Mixed Arbitral Tribunal (see British Clearing Office v. Hungarian Clearing Office, J. H. 
Gosschalk v. Hungarian Government, V Dec. M. A. T., pages 53-58). 
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provisions of that article the Reparation Commission decided that as from 
July 1, 1919, Austria should be held liable for 20.023 per cent of this debt and 
Caethoslovakis for 79.977 per cent thereof. 

. The Austrian Agent contends that Austria is. not liable for coupons matur- 
ing on or after July 1, 1919; while the American Agent contends that so far as 
American-owned bonds are concerned Austria is liable for all interest which 
matured on or before July 2, 1921, when the state of war came to an end. 

For the reasons set out in the opinion of this Commission of January 6, 
1928, in Docket No. 1147, Henry Neugass, cla_mant, and in the decision of 
the Anglo-Hungarian Mixed Arbitral Tribunal in the case of the North 
British and Mercantile Insurance Company, Limited, v. the Hungarian 
Government, III Dec. M. A. T. 788 et seq., and in the decision of the Anglo- 
Austrian Mixed Arbitral Tribunal in the case of the North British and Mer- 
cantile Insurance Company, Limited, v. the Austrian Government, IV Dec. 
M. A. T. 292 et seq., the Commissioner holds that Austria is liable as for a debt 
on each of the coupons which matured on or before July 16, 1920, the date of 
the coming into force of the Treaty of St. Germa-n, but not liable for the cou- 
pons which matured subsequent to that date. d 

It follows that the United States on behalf of the claimant herein is en- 
titled to an interlocutory judgment against Austria for 192 German marks, 
which will be entered in accordance with the rules of procedure announced in 
Administrative Decision No. II at page 35. Tkis judgment will decree the 
dismissal of the balance of the claim, amounting to 192 German marks. 

Leave is hereby granted the American Agent to withdraw from the record 
herein all coupons which matured subsequent to July 16, 1920, in order that 
they may be returned to the claimant, who may desire to present them to the 
Succession States liable therefor under the terms of the Treaty of St. Ger- 
main. 

‘Done at Washington March 8, 1928. 

Epwin B. PARKER, 
Commissioner. 


ANTON PENTZ v. AUSTRIA AND HUNGARY AND ÅUSTRO-HUNGARIAN 
Bang, Impleaded (Docket No. 845) 


This is one of a group of cases put forward by the United States on behalf of American. 
nationals who seek awards for the value of currency notes issued by the Austro-Hungarian 
Bank. The Commissioner finds that the Treaties of Saint Germain and Trianon, in making 
express provision for the liquidation of the Austro-Hungarian Bank, provided an orderly, 
special and exclusive method for the payment of these bank notes, and that these treaties in 
express terms deny to the note-owners redress against the Government of Austria, or of 
Hungary, or of any other government. 

ommission decides that the Austro-Hungarian Benk notes are not evidence of 

“debts” as that term is used in the treaties and in the Commission’s Administrative De- 

pe pre 2, and that the United States is not entitled to an award in behalf of the owners 
ereo 


This is one of a group of cases pul forward by the United States on behalf 
of American nationals who seek awards against Austria [Hungary] for the 
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value of currency notes issued by the Austro-Hungarian Bank. From the 
record in this particular case it appears that the claimant, Anton Pentz, an 
American national by naturalization, sold property in Hungary in 1914 and 
in payment therefor came into possession of Austro-Hungarian Bank cur- 
rency notes aggregating in amount 4,050 kronen which have since been in his 
possession and ownership, and for which, converted into American currency 
at the rate of exchange in effect in 1914, an award is sought. 

The Commissioner holds that the Treaties of Vienna and of Budapest con- 
tain no warrant for entering an award on behalf of the claimant. The 
reasons for this holding can best be stated by briefly reviewing the provisions 
of the treaties dealing with the Austro-Hungarian Bank and the measures 
taken in pursuance thereof looking to its liquidation. 

The Austro-Hungarian Bank was a private stock company onsitutedi in 
pursuance of a statute of Austria and a similar statute of Hungary. It pos- 
sessed a legal exclusive right to issue banknotes for both countries, each of 
which exercised equal supervision over it. The last concession granted to it 
by the two governments was for a term of years to expire December 31, 1919. 

The by-laws of the bank obligated it “to redeem immediately on demand 
at its head offices at Vienna and Budapest, against legal coin of Austrian or 
Hungarian coinage, the notes issued by it.” This provision of the by-laws, 
however, was by the statutes of both Austria and Hungary “suspended for 
such time until they come into force in accordance with the provisions of 
Article V of the Austrian Law and Paragraph V of the Hungarian Law re- 
spectively, concerning the prolongation of the license of the Austro-Hunga- 
rian Bank, or shall be made valid by the legislatures of both states” (Imperial 
Law Gazette, 1911, No. 157, and 1917, No. 513). The provision requiring 
redemption of these currency notes remained suspended, although prior to 
the war the bank in practice maintained these notes at a parity with gold. 

The Commissioner finds that the Austro-Hungarian Bank was a legal 
entity possessing a dual nationality and was both an Austrian national and a 
Hungarian national within the purview of the Treaties of Vienna and Buda- 
pest respectively. 

The framers of Part IX—Financial Clauses—of the Treaties of St. Ger- 
main and Trianon, in the adjustment of the rights and obligations of the Suc- 
cessor States growing out of the dismemberment of the territory embraced in 
the Austro-Hungarian Dual Monarchy, made express provision for the liqui- 
dation of the Austro-Hungarian Bank “as from the date succeeding the day- 
of the signature” of the Treaty of St. Germain (Article 206 [189] and the 
„Annex following it). 

It was in substance provided that: 


1 Luxardo v. Public Trustee (1923), British Supreme Court of Judicature Chancery Divi- 
:sion [1924] 1 Ch. 1. 

French office of Private Goods and Interests v. Liquidators of the Austro-Hungarian 
Bank, I Dec. M. A. T. 611, decided November 28, 1921. 
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(1) The Austro-Hungarian Bank should be liquidated as from the day 
following the signature of the Treaty of St. Germain, by receivers appointed! 
by the Reparation Commission, in accordance with the statute of the bank 
and the regulations laid down by the treaties. 

(2) Each Successor State was required to stamp all the Austro-Hungarian 
Bank notes existing within its own territory within two months from the 
coming into force of the Treaty of St. Germain, and 

(3) Replace them, within 12 months from the coming into force of that 
treaty, by its own or a new currency, and 

(4) Deliver to the Reparation Commission, within 14 months from the 
coming into force of that treaty, the notes, stamped or unstamped, which had 
been previously withdrawn from circulation, together with all records of the 
conversions, and 

(5) Receive from the Reparation Commission, in return for such notes so 
delivered, certificates showing the number of notes converted within and 
without the limits of the former Austro-Hungarian Monarchy. It was pro- 
vided that these certificates should entitle the bearer to lodge a claim with 

: the receivers of the bank for currency notes thus converted which are en- 
titled to share in the assets of the bank. 

(6) No notes issued on or prior to October 27, 1918, wherever they may be 
held, rank as claims against the bank unless they are presented through the 
government of the country in which they are held, but if so presented they 
rank equally (so far as they have any claim at all under these provisions} 
against the general assets of the bank other than the specially deposited 
government securities. 

(7) Notes issued after October 27, 1918, rank against securities issued by 
the Austrian or Hungarian Governments at any time and deposited with the 
bank as security for the notes, for which securities the new Austria and the 
new Hungary are to remain responsible, but such notes do not share in the 
distribution of the general assets of the bank. And finally it was provided 
that 

(8) “The holders of currency notes of the Austro-Hungarian Bank shall 
have no recourse against the Governments of Austria or the present Hungary 
or any other government in respect of any loss which they may suffer as the 
result of the liquidation of the bank.” i 

On January 1, 1920, the bank was divided into an Austrian section and a2, 
Hungarian section, and in August, 1920, three receivers in liquidation were 
appointed as provided in the treaties, who undertook to get in all of the assets: 
for distribution in pursuance of the treaty terms. While the status of this: 
liquidation is not disclosed by the records before this Commission, it appar- 
ently is not yet complete. Property belonging to the Austro-Hungarian 
Bank was, during the war period, seized by the Alien Property Custodian of 
the United States and the major portion of such property or its proceeds is 
still held by him. The Act of Congress of the United States effective. 
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March 10, 1928, designated “Settlement of War Claims Act of 1928,” pro- 
vides in effect that such property or its proceeds shall in pursuance of the 
provisions of that act be returned to the liquidators of the Austro-Hungarian 
Bank. It is for such liquidators to make distribution in conformity with the 
treaty terms. 

From the foregoing statement it is apparent that special and exclusive pro- 
vision for the payment of Austro-Hungarian Bank notes was made by the 
treaties. A compliance therewith was and is the only remedy available to 
these note-owners. These provisions furnished an orderly method for the 
equitable liquidation and distribution of the bank’s assets. The treaties in 
express terms deny to the note-owners recourse against the Government of 
Austria or of Hungary “or any other government in respect of any loss which 
they may suffer as the result of the liquidation of the bank.” 

The Government of the United States through its Department of State, 
recognizing this exclusive method for the payment of these currency notes, 
has from time to time presented, directly or indirectly to the liquidators of 
the bank, notes owned by American nationals, and received in exchange 
payments as provided by the terms of the treaties. 

Tt is not for the Commissioner to determine whether or not this method of 
payment is still available to the American owners of these notes. This is 
rather a matter for negotiation between the Government of the United 
States and the liquidators of the Austro-Hungarian Bank. The Commis- 
sioner only decides that the Austro-Hungarian Bank notes are not evidence 
of “debts” as that term is used in the treaties and in this Commission’s Ad- 
ministrative Decision No. II, ? and that the United States is not entitled to 
an award against Austria and Hungary on behalf of the owners of these notes 
for the amount thereof. 

Wherefore the Commission decrees that under the Treaty of Vienna of 
August 24, 1921, and the Treaty of Budapest of August 29, 1921, and in ac- 
cordance with their terms, the Government of Austria and/or the Govern- 
ment of Hungary are not obligated to pay to the Government of the 
United States any amount on behalf of the claimant herein. 

Done at Washington March 28, 1928. 

Epwin B. PARKER, 
Commissioner. 


2 This Journaz, Vol. 21 (1927), pp. 616-618. 
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Adventures in American Diplomacy, 1896-1906. By Alfred L. P. Dennis. 
New York: E. P. Dutton & Co., 1928. pp. xii, 587. Index. $5.00. 
This book of twenty chapters is a scholarly and unusually interesting . 

detailed but compact treatment of a remarkable period of American diplo- 
macy, the decade after 1896 when America was unexpectedly called to partic- 
ipate more largely in the settlement of world problems resulting in rise to 
world leadership and to the establishment of world connections from which 
' by their increasing strength and complications, it is now impossible for 
America to escape to a life of isolation. It presents a series of amazing 
changes and rapid transits which “leave one almost breathless.” Although 
not exhaustive and perhaps not always strictly impartial, it is an excellent 
guide to students of world politics and deserves to occupy a permanent place 
among the authoritative works of diplomatic history. It contributes to 
prominent diplomatic episodes many interesting side-lights unknown to the 
general public, and revelations of material nat previously explored by 
specialists. : 

It is written with painstaking thoroughness, as shown by the careful 
documentation, official and semi-official. It is based largely upon unpub- 
lished material, the papers of Olney, Hay, Roosevelt, Root, and the archives 
of the Department of State, but intentionally neglects press and periodical 
expressions of current opinion. Much of the original material upon which 
the book is based was obtained by the author in connection with the prep- 
. aration of a sketch of John Hay in 1926 and an earlier study of British 
affairs from 1880 to 1914. One of his chief purposes is to furnish “a sign-post 
to materials which should be open to every American student equipped to 
study them.” To each chapter are appended extensive reference notes and 
copies of valuable letters hitherto unpublished. 

The volume has a clear and attractive style and is supplied with a brief 
index, chiefly of names and places. The importance of personalities in.the 
various adventures is emphasized. Another incidental feature is oceasional 
glimpses of the diplomatic influence of local political conditions, or contests 
for control, in foreign capitals. 

The success achieved in the period is attributed largely to the high example 
set by directors of diplomacy at Washington. Although the author dis- 
claims any hero in his book, his readers will recognize that Roosevelt, assisted 
by his able Secretary Hay until 1905, stands out as the dominant man from 
the negotiations of the Canal treaties and the Venezuelan blockade question 
to the Treaty of Portsmouth and the Algeciras Congress. He states that in 
all difficulties of foreign policies during the decade the United States “had 
- *The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes.—Ep. 
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little to expect from her foreign representatives abroad,” few of whom were 
really interested in foreign affairs, and that there was as yet “no forcible 
public opinion which could be brought to bear on American foreign policy.” 

He disagrees with Latané’s view that Roosevelt sought to conceal from the 
Senate his part in the Algeciras Conference. He gives considerable atten- 
tion to the influence of the Senate on treaties. Hay, greatly annoyed by the 
difficulty of securing the ratification of treaties by the required constitutional 
vote, deprecated the intolerable methods by which the malcontent minority 
of the Senate used its large influence against useful treaties upon which he 
had spent months of hard labor resulting in physical exhaustion. 

J. M. CALLAHAN. 


Les Aspects Economiques du Droit de Prise Avant la Guerre Mondiales (Tome 
I); and Les Aspects Economiques du Droit de Prise depuis la Guerre Mondiale 
(Tome II). By Jacques Dumas. Paris: Sirey, 1926. 

A book on the subject of the right of capture may not sound alluring. 
It suggests wearisome permutations and combinations of the factors of 
neutral goods and ships, and enemy goods and ships. But when one finds a 
book on the economic aspect of this ancient problem, he may justly feel 
apprehensive. The purely economic interpretation of the interests of man- 
kind is not generally enthralling. To attempt to measure human interests 
by economic laws seems often crudely mechanistic. It is therefore a great 
relief and a real pleasure to find that this work by the distinguished French 
lawyer and publicist, M. Jacques Dumas, is replete with human interest and 
feeling, as well as with scholarly research. It is also written in a lively, 
engaging style that cannot fail to make a wide appeal. 

The first volume was completed in 1914 just before the outbreak of the 
World War; the second, in 1926. Thisis fortunate, because the author may 
not fairly be accused of having written under the influence of the prejudices 
and emotions awakened by the war. The thesis he advanced in 1914 is the 
same thesis he sustains in 1926, namely, that from the economic point of 
view, the seizure and the destruction of private property on sea or land in 
time of war is productive of greater harm than good. M. Dumas sustains 
his thesis with formidable arguments and statistics that seriously shake one’s 
faith in the efficacy of methods of war directed against commerce. He has 
succeeded in writing a large question mark against this classic form of war- 
fare, particularly as waged by Great Britain with the aid of a great navy. 
M. Dumas maintains, in fact, that the right of capture “holds good only 
through the good pleasure of the British Admiralty which believes it finds in 
such a right an advantage which has been disavowed by the best informed 
jurists and economists” (Vol. I, p. 281). Itis quite evident that the author 
has framed his impressive argument mainly for the deliberate purpose of 
influencing British opinion. This naturally adds greatiy to the interest of 
the book for American readers. 
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The question mark written so effectively by M. Dumas is bound to pre- 
occupy the minds of statesmen, publicists, and experts in matters of war and 
economics. They doubtless will not readily accept all of his conclusions, but 
his well-documented volumes must prove of immense value to all who are 
earnestly interested in so vital a problem. 

M: Dumas has the well-deserved honor of prefaces to his two volumes, 
by M. Ch. Lyon-Caen, the venerated Dean Emeritus of the School of Law of 
Paris, and by M. Nicholas Politis, the noted Greek statesman and publicist. 
Their comments suffice to warrant the most thoughtful consideration of the 
facts and arguments contained in this important work. 

Pup MARSHALL Brown. 


American Foreign Policies, By James Wilford Garner. New York: The 
New York University Press, 1928. pp. viii, 264. Index. 


This volume comprises a series of lectures delivered at New York Univer- 
sity on the James Stokes foundation. The book is divided into seven chap- 
ters, the first two dealing with fundamental factors and traditions. The 
other chapters cover present-day problems: dollar diplomacy, the Monroe 
Doctrine, arbitration and judicial settlement, coöperation and non-coépera- 
tion with the League of Nations, and the unpopularity of the United States 
abroad. The volume is very fully documented, and contains a large array of 
apt quotations from the contemporary utterances of public men. 

The author is somewhat sweeping in his criticisms and, in the opinion of 
the writer of this review, not always discriminating in his condemnations. 
It is true, as he says, that it does not alter the character of imperialism to 
call it “expansion, the fulfillment of manifest destiny or something else.” 
But there is a difference between the territorial expansion of our earlier 
history, that is, the annexation of sparsely settled regions which were ad- 
mitted to statehood and the inhabitants given full rights of citizenship, and 
the imperialism of later days, which holds in permanent subjection large 
populations outside the sphere of constitutional guarantees. 

The writer strongly disapproves of the recent Latin-American policy of the 
United States and ‘‘the disposition to deduce from the Monroe Doctrine the 
special privilege of the United States to treat certain Latin-American states 
as an exclusive preserve for North American economic exploitations.” He is 
a strong advocate of American coöperation in matters that affect the com- 
munity of nations. He deplores the absence of the United States from the 
World Court and the League of Nations, and is rather pessimistic as to the 
outlook. The book is to be commended for its frankness. When so many 
writers are timid about expressing their real opinions on current questions, 
it is refreshing to find one of Professor Garner’s authority who speaks so 
freely. 

Joan H. LATANÉ. 
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Die Sowerdntidi—Hin Beitrag zur Theorie des Staats-und Vélkerrechts. By 

Dr. Hermann Heller, (Beiträge zum ausländischen öffentlichen Recht und 

Völkerrecht, Heft 4.) Berlin and Leipzig: Walter de Gruyter & Co., 1927. 

pp. 177. f 

This book is a legal-philosophical essay on the theory of the sovereignty of , 
states. The author traces the various conceptions of sovereignty prevailing ` 
since Bodin up to recent times. He delves deeply into the relation of sover- 
eignty to the social order and to positive law; he expounds the essence of the 
conception and treats exhaustively the nowadays much discussed relation 
between sovereignty and international law, and the effect of the former upon 
the latter. Heller defines sovereignty as “the quality of absolute inde- 
pendence of a will-unit (Willenseinheit) from another active and universal 
decision-unit (Hnischeidungseinheit),” and the thesis resulting from his 
investigation is, in his own words, that, “Sovereignty means omnipotent 
power of jurisdiction and law enforcement, and is stronger than any law 
which, by virtue of this omnipotence and for the sake of law in general, it 
might break.” (p. 161). 

The most interesting and, perhaps, most valuable part of his study is that 
wherein Heller discusses the theory of sovereignty in relation to problems 
arising out of recent developments in international law. He refers to the 
status of the British Dominions and deals at some length with the question of 
recognition. Noteworthy is his exposition of the reflections of the theory of 
sovereignty on the principle of pacta sunt servanda and, in connection with 
this, the right of self-preservation. He also touches upon the relation of 
sovereignty to the League of Nations, the Permanent Court of International 
Justice and the Geneva Protocol. 

Heller’s method of presenting his subject is to discuss the theories held by 
important writers and to endeavor to make clear his own point of ‘view by a 
vigorous attack upon them; he takes issue particularly with Kelsen and 
Verdross. But he sometimes presents in an exaggerated form those views 
which he wants to disprove, often giving a meaning different from that in- 
tended by the holder of the opposed theory. Moreover, he scrutinizes 
continental writers almost exclusively, thus neglecting the contributions of 
Anglo-American legal philosophy to the subject. 

The study must bə considered, however, as a valuable addition to the 
philosophy of international law, a part of jurisprudence very much neglected 
lately. Scholars of the law of nations will welcome Heller’s book, not for the 
possible soundness or shortcomings of his theses, but for the clear presenta- 
tion of his subject which will undoubtedly evoke wholesome and desirable 
discussion. 

Francis DEÁK. 
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Peace or War? By Lt. Commander J. M. Kenworthy; with a foreword by 
H. G. Wells. New York: Boni & Liverigat, 1927. pp. xvii, 388. Index. 
$2.50. 

The thesis of this book is stated on page 308. It is: 

Let the English and American Nations in the most solemn manner 
draw up the shortest and simplest treaty possible, in the clearest lan- 
guage, understood by the common people, definitely outlawing war, 
indicting it as a crime, and undertaking to boycott any future breakers: 
of the peace and indulgers in war... and let us invite all other 
nations of good will to join us. . 

This, the author believes, is “the only road” toward the elimination of war. 

The author backs his argument through nineteen chapters packed with 

information gathered from his career in the British Navy and with the 

Admiralty War Staff. It is easy to agree with Mr. Wells that it would not 

“be easy to better Commander Kenworthy’s summary of the. complex of 

forces that make for war in the world today.” The author is’not afraid to 

tackle the precarious business of definition. For example, he says, “by war 

I mean the resort to force for the settlement cf disputes between two nations. 

or groups of nations, themselves powerful, wealthy, modern and civilized.” 

In his somewhat dogmatic manner, he adds the interesting statement, ‘In 

these days rulers cannot make war without the consent of the ruled.” 

For the support of his main argument, the author draws upon the history- 
of many lands, Russia, China, Egypt, Africa, and pays his respects to oil. 
kings and cardinals. He devotes a chapter to prove that a war. between 
Great Britain and the United States is possible in spite of the fact that the 
mass of the British and American peoples do not want war with anyone, 
least of all with each other. There are a number of spots, Turkey, for 
example, constituting sources of danger to world peace, infected areas, in- 
fected by the disease of war. Some thirty-swo pages are devoted to the 
problems of naval rivalry. He presents the case for the abolition of the 
submarine. He concludes in one place that feet action will not end a war. 
In the sixteenth chapter he concludes that “man’s conquest of the air must 
be followed by man’s conquest of war, or the end of civilization.” In his. 
chapter, “The Failure of the League of Nations,” he concludes that the 
League can never prevent war by the threat of force, and that as present 
constituted the League acts only “as an opiate on the popular mind of the 
world,” and that as such it “does more harm than good: ” This it will do 
“so long as war is recognized as an institutior.” 

The book should be read with Charles Clayton Morrison’s The Outlawry 
of War, which is a more unified exposition of the theory. At a time when 
France and the United States are taking official steps to bring about multi- 
lateral treaty agreements for the renunciatior of war as an instrument of 
national policy, Commander Kenworthy’s book comes at an opportune 
moment. Like Mr. Morrison, the author ignores the fact that war is a 
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violation of an agreement and that a mere agreement not to violate an agree- 
ment carries a certain lack of conviction. Peace is a by-product of right 
human relations, rather than of pacts. Since the achievement of the author’s 
purpose, if achieved it is to be, must follow expression in terms of law, one 
wonders why there is no reference to an international conference for the 
consideration and perfection of the plan. Already Japan has proposed such 
a conference. But it is always easy to raise difficulties in the way of any 
proposal. Commander Kenworthy’s book is a distinct contribution to right 
thinking, and that for anyone interested to promote the cause of peace among 


nations. 
ArruurR DEERIN CALL. 


Die Völkerrechtliche Option. By Dr. Josef L. Kunz. Zweiter Band, System 
der Option. Die Option im Deutschen Friedensvertrag. Breslau: 
Ferdinand Hirt, 1928. pp. xvi, 356. Rm. 16. 

This is the second volume of the nationality studies by Dr. Kunz. The 
first volume, reviewed in a previous issue,! contained an historical discussion 
of the international right of,option, showing its origin and development down 
to the Peace Treaties of 1919. This volume traces the application of the 
general principles of nationality and option clauses as incorporated in the 
Treaties of Versailles and St. Germain. It is arranged in two parts and three 
supplements. The first part concludes the discussion of the nationality and 
option rules in the Treaty of Versailles which was started in the earlier vol- 
ume. ‘The second part comprises a discussion of nationality and option 
clauses in the Austrian Treaty of St. Germain. The three supplements 
assemble the pertinent provisions of the treaties, laws and ordinances with 
reference to (1) the Treaty of Versailles, (2) the Treaty of St. Germain, and 
(3) the remaining peace treaties, including the Bulgarian, the Hungarian, the 
‘Turkish and the Eastern or Russian Peace Treaties between Russia and 
Estonia and Russia and Lithuania. 

The concluding chapter of the second part of the volume is a comparative 
summary of the nationality and option provisions of all the World War 
treaties. This analytical summary is so organized as to constitute a refer- 
ence key for finding all similar provisions on a given subject in any of these 
treaties. All provisions in any of the treaties having to do with the pre- 
vention of dual nationality are assembled under a single heading and all 
provisions relative to avoiding statelessness are similarly collected. This 
painstaking analysis increases the usefulness of the work to anyone seeking to 
thread the maze of nationality provisions in this confusing collection of 
treaties. The method of treatment has been to discuss the subject matter 
generally and then to follow it with a more intensive study of the particular 
treaty provisions as applicable to the various countries involved in the treaty 
settlements. 

1 Vol, 21 (1927), p. 832. 
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This volume is carefully documented and contains a comprehensive 
collection of the literature and sources in this field. It concludes the study 
of the nationality and option provisions of the World War peace treaties and 
constitutes a valuable work for research in this technical field. 

Howagrp S. LeRoy. 


Recueil de Textes de Droit International Public. By Louis Le Fur and 
Georges Chklaver. Paris: Librairie Dalloz, 1928. pp. 757. 


To assemble in a single volume the basic documental sources of inter- 
national law was the purpose which two eminent European jurists, Louis Le 
Fur and Georges Chklaver, have admirably realized in a most useful work 
just published in Paris, the Recueil de Textes de Droit International Public.t 
Existing collections of fundamental texts, such as the Recueil of De Martens, 
or the great Treaty Series of the League of Nations, are too bulky and too 
costly to be available for the ordinary student. The present work is free 
from both of these defects. Its 757 compact pages reproduce a large number 
of carefully selected documents, ancient and modern, extremely wide in 
scope, and including celebrated passages from the classics of international 
law, and other texts, such as declarations, projects, treaties and conventions, 
from the treaty between Ramses II and the Prince of Cheta, executed during 
the thirteenth century B.C., down to the Franco-Yugoslavian treaty of 
November, 1927. 

The first part of the book is devoted to certain historical documents, some 
of which are of the remotest antiquity, and to selected fragments taken from 
the writings of the founders of international law. These documents vary 
greatly in length, and are significant either because of their antiquity, as in 
the case of the early treaty already referred to, or because of the extraordi- 
` nary precision with which they describe and advocate institutions which only 
received practical realization centuries later. In this latter category are 
found Sully’s Grand Dessein and William Penn’s plan for a society of nations. 
The authors have included certain documents of great value which are often 
difficult to find, such’ as classic passages from Vitoria and Suarez and the 
Abbé de Saint-Pierre, and other texts less often cited, such as the Capitula- 
tions, and the Project for the Declaration of the Rights of Man presented to 
the Convention by the Abbé Gregoire. 

The second part of the book contains documents which are of more im- 
mediate interest. Naturally the authors have been obliged to make a 
selection from the vast sources available. This choice, which has been made 
with great care and discretion, conforms to the following general plan: first is 
reproduced the Treaty of Versailles, together with certain chapters taken 
from the other recent peace treaties which, with the Locarno Pact, constitute 
the foundation of the present international edifice. Examples are then 
given of all important treaties and conventions: treaties of alliance, con- 

: 1 Librairie Dalloz, 1928. 
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cordats, compromis, arbitration treaties, armistice conventions, conventions 
concerning the laws of war on land and sea, protectorate treaties, cessions of 
territory by means of long-term leases, mandates, condominium, conventions 
concerning the liberty of communications and transportation, extradition 
treaties, accords for the protection of minorities, conventions for the protec- 
tion of literary and artistic property and of industrial and commercial prop- 
erty, treaties for the international protection of labor, etc. 

Documents of international interest other than conventions have been 
included: recognition of a new state, declaration of war, declaration of with- 
drawal from the League of Nations, the statute of the Permanent Court of 
International Justice; the statute of the British Empire; the principal dec- 
larations of the rights and duties of nations proposed or voted during the 
last few years. Many of these projects constitute the best indication of the 
tendencies and preoccupations of an epoch. For this reason the authors have 
done well to include certain texts, such as the Geneva Protocol and the 
Italian Law of Guarantees, although they were never adopted. 

Upon looking through this volume the reader may of course remark the 
omission of documents which he himself might have included. The authors 
themselves have appreciated this fact. It is certain that the extremely 
arduous and delicate task of making a wise choice of texts has been very 
well discharged, and is worthy of the reputation of the two distinguished 


authors. 
JoHn B. WHITTON. 


Lord Grey und der Weltkrieg. By Hermann Lutz. Berlin: Deutsche Ver- 
lagsgesellschaft für Politik und Geschichte, 1927. pp. xii, 421. Index. 
This volume, as its title suggests, is a review and criticism of Viscount 

Grey’s Twenty-five Years, 1892-1916. The extent of its documentation is 

indicated by the fact that the notes at the end of the volume fill 273 closely 

printed pages. The literature referred to in these notes includes not only the 
official documents but references to most of the private memoirs, essays and 
histories concerning the period under discussion which support the writer’s 
views, including a wide range of periodicals in all the leading European 
languages. : 
The purpose of Herr Lutz is to show that Viscount Grey’s account of the 
origin of the World War is erroneous. in assuming that the moral guilt of 
causing the war is to be ascribed entirely to Germany. It was, he holds, 
upon this assumption that the Treaty of Versailles was written and its ac- 
ceptance forced upor Germany. If, he argues, this assumption is false, this 
treaty was not justified and should now be revised. This, Herr Lutz con- 
tends, is and will remain the firm belief of the German people, and his book is 
intended to present the evidence upon which this convict#on rests. Until 
Viscount Grey or his defenders have had an opportunity to examine and 
answer the whole argument here presented, it would be premature to pass a 
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final judgment upon the evidence offered and the conclusions drawn from it 
in this criticism. 

For the purpose of this notice it is sufficient to state the conclusions at 
which this writer arrives. These are thus expressed: 

Every unprejudiced investigation cf the July crisis of 1914 must reach 
the result, that no participant of tha; time, except Belgium, was blame- 
less and that none was alone guilty. Each one has had its specific share 
in the World War. Because the Russian general mobilization was the 
unchaining of the European war and signified the declaration of war on 
the Central Powers, the expression of Fabre-Luce has its full value: 


“Germany and Austria have ihrough their gestures made war 
possible, the Triple Entente through its own has made it certain.” 


In order to reach a standard of measurement for the responsibility 
of the different Powers, one may say: 

The first assault on world-peace was the murder of Serajevo (Servia- 
Russia; Austria-Hungary). 

The second assault upon world-peace were the ultimatum and the 
declaration of war on Serbia (Austria-Hungary and Germany). 

The third and decisive assault upon world-peace was the Russian 
general mobilization (Russia-France-ingland). 

Accordingly, of the Great Powers Russia as the chief criminal appears 
to have the first place; then Austria-Hungary; then come = other 
three Powers. 


And what of Belgium, which this writer classes as the only “blameless” 
one? Were Germany and “the other thre Powers” equally guilty in vio- 
lating their pledges to preserve Belgian neutrality and in their treatment of 
the Belgian people? 

D. J. H. 


Resident Orientals on the American Pacific Coast. By Eliot Grinnell Mears. 
A preliminary report prepared for the culy, 1927, Conference of the In- 
stitute of Pacific Relations. Palo Alto: Stanford University Press, 1927. 
pp. xvi, 526. 

This book is a comprehensive presentetion of the legal and economic 
status of resident Orientals on the American Pacific Coast by the professor 
of international trade in the Stanford School of Business. It is one of the 
special studies prepared under the directicn of the American Group of the 
Institute of Pacific Relations, in order that she discussions of the 1927 session 
of the Institute might be based on accurate data, conveniently assembled by 
a recognized authority. The temporary purpose of the study has been 
served; and its claim to distinction rests on the test of a wider and more 
permanent use than at first contemplated. 

Professor Mears examines every phase of resident Oriental life on the 
American Pacific Coast worthy of mention, and has summarized his findings 
under the following chapter headings: treaty rights; constitutional guaran- 
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ties; naturalization; exclusion; personal relations; property rights; occupa- 
tional status; mining; fishing and hunting; agriculture; mining and mechani- 
cal industries; trade; domestic and personal service; professions; public 
service; segregation; and community contacts. There are, in addition, 
chapters which form an introduction to the problem, and an appropriate 
summary. Obviously, a study which covers so vast a range of subjects 
cannot describe them in great or even ordinary detail. All that can be hoped 
for is a survey. This Professor Mears has done admirably. 

The opening thesis of the author is that the problem is unique, and is based 
on immigration legislation designed, first, totally to exclude the Oriental, 
and second, to concentrate the Asiatic peoples on the American western 
irontier. The bases of the problem are clearly and accurately defined; and 
the book more than justifies itself in thus defining, in the first paragraph of a 
half-dozen lines, the essentials of a problem which is much discussed but 
little understood. The statement that the problem is unique is open to 
question. It is merely a single manifestation of a general tendency of 
nations to restrict or to exclude.’ It seems unique and distinctive to us 
because of our nearness to it? All the essential factors in this problem may 
be found in parallel ones in a different form. 

Of special interest to a teacher of international law, and to a journal of 
international law, are the chapters on treaty rights, constitutional guaranties, 
naturalization, and exclusion. These chapters should form a part of the 
collateral reading of every student of international law. The reviewer does 
not know of any source where these subjects can be found so comprehensively 
treated in so brief a compass. While not exhaustive, the discussions of the 
points of international law are authoritative and complete. 

The study of Dr. Mears introduces a new type of research which should 
commend itself to scholars and investigators everywhere. He has attacked 
a problem, and has followed where the problem has led. He has invaded 
the fields of law, both municipal and international, politics, race relations, 
economics, sociology, industry, agriculture, etc.,—in fact, he has investigated 
the problem from every angle which offered any light on the subject. It 
proves the fallacy of the claim that only the lawyer is competent to handle 
legal materials, the economist, economic materials, etc. As an example of 
the practical and comprehensive type of research of the new order, it is 
distinctive, and Dr. Mears has tilled new soil. 

In addition to the textual matter, there are seventeen general tables which 
give valuable comparative information; fifteen charts which present graphi- 
cally material which otherwise would be committed to many pages; and eight- 
een documents of first importance bearing on the Oriental question. 

All teachers, writers and students of international relations and the social 
sciences generally, editors, lawyers, diplomats, ministers, publicists, and 
everyone in publie life, are indebted to Professor Mears for this sane, 
balanced, and complete study of a delicate and difficult problem. And what 
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should be more gratifying to Dr. Mears & that any handling or solution of 
the problem in the future must be influerced by this book. 
CHARLES E. MARTIN. 


Immigration Crossroads. By Constantine Panunzio. New York: The 

Macmillan Company, 1927. pp. xii, 397. Index. $2.50. 

Dr. Panunzio “aims to set forth in broad outlines America’s significance to 
the laborer of the Old World, the contribuzions immigrants have made to the 
development of the United States, the changes in the attitude of the people 
of this country toward immigration, certain aspects of a possible constructive 
immigration policy and the international phase of the migration movement 
and of our restriction policy.” He appeels to the varied viewpoints of the 
thoughtful citizen, the constructive-minded legislator, the employer of labor, 
the student of population and labor prob_ems, the Americanization worker 
and the person interested in international and inter-racial questions, and 
attempts to encompass all this within thre2 hundred pages, a task which has 
proved too difficult. . 

The first two hundred pages sketch immigration to the New World from 
the time of Columbus, and include an interesting account of the “grave 
consequences” episode attending the adoption of the 1924 quota law. The 
remainder of the text is devoted to four major phases of “a constructive 
immigration policy’”—admission, distribution, incorporation and inter- 
national relations. 

Instead of rejecting the unfit, Dr. Panunzio would select the best of those 
immigrants who are socially, economicaLy, physically, and mentally fit. 
Intelligence rather than literacy tests would be used, and admission would be 
based upon individual rather than group selection. While opposing racial 
discrimination, he questions whether a certain race which he names con- 
tributes as much to the industrial, racial or cultural development of the 
United States as the Italians. He believes there should be administrative 
discretion to vary the number of immigrants admitted, with examination at 
points of embarkation. Those familiar with our present practice will dis- 
agree with his conclusion that “the preliminary inquiry abroad is at best 
perfunctory.” Information concerning economic opportunities here would 
be given the prospective immigrant before he leaves the old country, and on 
shipboard. The number‘of ports of entry would be increased, the number of 
immigrants permitted to land at each port imited, and financial aid granted 
the newly arrived immigrant. 

Dr. Fanunzio approves incorporation, “= natural and normal embodying 
of immigrants into the whole fabric of American life,” as opposed to assimila- 
tion or “formal Americanization through naturalization.” His readers will 
heartily agree that fairness toward the neweomer will greatly aid in securing 
the alien’s sympathetic and loyal coöperation. The author doubts whether 
the results produced by the efforts of the United States to restrict immigra- 
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tion have been commensurate with the energy expended. He concludes by 
suggesting that the intricate problems arising from the world migratory 
movement may be solved by world society, provided the United States will 
ecéperate. 

There is no bibliography, and a few errors in statistical figures and dates 
are apparent. A former Italian immigrant himself, Dr. Panunzio strongly 
stresses the immigrant’s point of view. The originality and freshness of 
this viewpoint are somewhat marred by a lack of moderation which leads the 
author into not a few extreme statements difficult to justify. 

Henry B. HAZARD. 


The Immediate Origins of the War (28th June—4th August, 1914). By Pierre 
Renouvin. Translated by Theodore Carswell Hume. New Haven: Yale 
University Press, 1928. pp. xvi, 395. Index. $4.00. 

To anyone who has followed the recent discussion of war guilt, even if only 
in American publications, this book needs no introduction; for none, apart 
from the documentary collections and memoirs, has been more frequently 
and confidently cited as an authority. The respect accorded it by writers of 
all shades of opinion is evidence of its trustworthiness as a presentation of 
the facts in the case—a careful, well ordered narrative, assembling in com- 
pact and intelligible form the most essential elements in the welter of con- 
temporary and subsequent records of those critical summer days of 1914. 
The historical honesty of this narrative, its freedom from suppression or 
material distortion of facts which do not fit in with a preconceived theory, is 
generally conceded. Nevertheless, the unwary reader should be put on his 
guard against the detached and impartial tone in which the author presents 
his evidence, a tone more likely to mislead than a frankly partisan statement 
which provokes its own corrective. . 

To tell the truth (as one of the author’s favorite phrases is rendered), for all 
its candid presentation of the facts and its judicial attitude in weighing the 
evidence of responsibility, the book is really an able piece of special pleading 
for the case of the war guilt of the Central Powers. All the important facts 
are there, but the balance of judgment upon them is not equitably main- 
tained. Acts and statements of the directors of policy of the Entente 
Powers are entered at the face value officially assigned them or with special 
explanations affirming their good faith; while those of the German and 
Austrian Governments are subjected to interpretations attributing ulterior 
motives which alter their patent character. Thus, for example, Sazonov’s 
diplomatic gestures of July 26, at a time when Russia’s military preparations 
were under way, are treated as unquestionably loyal (pp. 115-117); while the 
German Government’s proposals to France on that day for mutual efforts at 
conciliation between the allies of both countries are dismissed on the ground 
that their “true purpose” was “to separate Russia and France” (pp. 102- 
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107). No such suspicion of an aim to separate Germany from Austria is 
permitted to cloud Sazonov’s attempts to obtain German coöperation in 
‘bringing Austria to moderation (p. 116). Yet the effects are quite parallel, 
and a differing judgment on the merits of the two actions can.be reached only 
on a priori grounds.. Moreover, Sazonov’s rejection in advance of all idea 
of France’s exercising a moderating influence is simply quoted without com- 
ment (p. 106); but Berchtold’s resistance to Germany’s counsels of modera- 
_ tion, themselves reduced in significance by the characterization “weak and 
feeble” and the attribution of an arrière pensée of consideration for England’s 
attitude, are subjected to severe blame (pp. 180-131). 

Further, it may be remarked that, in interpreting decisions of the German 
Government, only facts of which it had definite knowledge are taken into 
account, thus eliminating, for instance, all influence of the first Russian order 
for general mobilization (p. 159). On the other hand, the French Govern- 
ment’s decisions on military measures are described in the light of cireum- 
stances amounting to rumors or of which not even suspicion on its part is 
alleged (pp. 237-238). The climax of pathetic trust in the Allies’ official 
version of events is reached with the statement that the French Government 
“believed” that the Austrian general mobilization had preceded the Russian 
(pp. 217, 346). These few instances will suffice to illustrate the megung in 
disatinent of facts themselves accurately enough recorded. 

Despite all the care lavished on salvaging as much as possible of war time 
legends from the cnslaughts of recent criticism, however, the reader must be 
‘impressed by the narrow margin on which the balance of responsibility is 
‘struck against the Central Powers. He may well inquire whether the judg- 
‘ment is arrived at by virtue of the evidence itself or of the author’s glosses 
upon it. Other glosses upon the same facts, as is well known, have even 
brought about a balance on the other side. 

This excellent translation is made from the author’s revision of his original 
‘text, taking into account the British Documents since published, though the 
bellicose influence of Crowe and Nicolson therein revealed is gingerly handled 
(pp. 290, 296). Poincaré’s latest volume of memoirs, containing additional 
material and exposing further tampering with the documents in the French 
official publications, was not available for the revision. 

J. V. FULLER. 


How Europe Made Peace Without America. By Frank H. Simonds. Garden 

City: Doubleday, Page & Company, 1927. pp. 407. Index. 

The author of this book is an American correspondent whose despatches 
‘from Europe during the World War showed him to be a journalist of the 
highest ability. He has now written an account of the making of the peace 
at Paris and Versailles, of its rejection by the United States, of the dis- 
illusionment which followed in Europe, and the years of troubled effort there, 
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mostly misguided, to reach livable solutions of the economic and political 
problems affecting the victor and vanquished alike, and which finally cul- 
minated in the peace of Locarno. Being on the ground, understanding the 
background of the events which he describes, and having access to many 
of the leading characters in this great world drama, Mr. Simonds has been 
able to produce a closely connected and logically arranged sequence of the 
many complicated chapters which go to make up the full story. The politi- 
cal transformations in the leading countries involved are portrayed and placed 
in their proper perspective to the events on the international stage, and the 
responsibility of the several national political leaders who guided the desti- 
nies of their countries is duly apportioned according to their success or fail- 
ure. The volume is valuable as an impartial marshalling of facts covering 
events in a decisive period of modern history, done by an experienced and 
competent expert. Opposing views of debatable questions are fairly given, 
and the book may be read with profit by partisans on either side, as well as 
by those seeking reliable and unprejudiced information. 
GEORGE A. Finca 


Transactions of the Grotius Society. Volume 13. London: Sweet & Max- 
well, 1928. pp. xxxiii, 186. 7s. 6d. 

This number of the annual volumes of the Grotius Society contains the 
papers read before the Scciety in the year 1927. At the annual meeting held 
on June 21, Mr. Paul D. Auer, of Budapest, discussed “The Competency of 
Mixed Arbitral Tribunals” with special reference to the right of the Council 
of the League of Nations to decide an appeal from a decision of the Ru-’ 
manian-Hungarian Mixed Arbitral Tribunal. On February 22, Mr. 
Wyndham A. Bewes read a paper entitled “The Monrce Doctrine and 
Entangling Alliances,” a confused and superficial treatment of the subject. 
At the March meeting, Baron Heyking contributed a paper in which he eriti- 
cised the procedure of the League of Nations in dealing with protests of 
minorities, and suggested that properly organized minorities be recognized 
as subjects of international law capable of pleading de proprio jure before the 
Permanent Court of International Justice. On May 3, Mr. William Edward 
Masterson, of the Harvard Bureau of International Research, read an inter- 
esting paper in which he showed that national legislation to prevent smug- 
gling from the sea has been generally adopted and enforced without reference 
to the three-mile limit. Mr. H. Goitein on May 17 read a paper contending 
that the notion of sovereignty is outworn, and advocating a relaxation of the 
distinction between constitutional and international law in the functioning 
of the League of Nations and its constituent members. On May 31, an in- 
teresting paper on “The Minor Poetry of Hugo Grotius”? was read by Mr. 
E. H. Bodkin. On July 12, Mr. H. Lauterpacht gave an interesting analysis 
of the practice of states and rules of international law on the question of the 
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- international responsibility of states for revolutionary propaganda originat- 
ing frem their governments or state organs acting in their official capacity. 
“The Present Position of the Codification of International Law” was the 
subject of a paper read on November 15 by Mr. Arnold D. McNair, in which 
he reviewed the movement under the auspices of the League of Nations and 
in America. He regretted the “regional outlook and separatist tendencies” 
of the latter. - 

The last paper of the year was read on December 13 by Mr. F. Llewellyn 
Jones on the subject of “Plebiscites,” which paper he “regarded as destruc- 
tive criticism of the plebiscite and the submission that in the future develop- 
ment of international law there is no place to be found for this institution.” 

Grorce A. Finca. 


Till Frågan om Gränsen för Sveriges Territorialvatien. Stockholm: Aktsty- 

cken utgivna av Kungl. Utrikesdepartementet, 1928. pp. 124. 

This is a report of a case dealing with the “territorial waters” of Sweden. 
In it the courts through the various appeals again and again affirm the re- 
sumption of the application of the four-mile limit to the coasts of Sweden 
since the end of the war in 1918. They also treat of the subjects of fisheries, 
bays, and various methods of measuring a country’s jurisdiction over its 
coastal waters. Consequently, considerable is added to the discussions to be 
found in the North Atlantic Fisheries and Grisbadarna cases. 

The Swedish judicial tribunals take the opportunity to contradict much 
that has already been written upon the subject by would-be interpreters of - 
Swedish law (such as F. W. Stael von Holstein and others). They condemn 
as erroneous the statements that Swedish practice is out of accord with 
international practice and law. Hence it is apparent that Sweden does not 
intend to be swayed by any attempts to bring it into agreement with the 
three-mile limit, especially as it applies to fisheries. 

It goes without saying that this short publication of the foreign office of 
Sweden is decidedly important for those interested in the subject of “terri- 
torial waters.” It is also of interest to the general student of international 
law. 

THORSTEN KALIJARVI. 


The Foreign Policy of James G. Blaine. By Alice Felt Tyler. Minneapolis: 

University of Minnesota Press, 1927. pp. 411. Index. $3.50. 

The title chosen by Mrs. Tyler for her book suggests two excellent studies 
which appeared in England some three years ago; namely, The Foreign Policy 
of Castlereagh, by Charles K. Webster, and The Foreign Policy of Canning, 
. by Harcld Temperley. Implicit in such titles is a promise to the reader 
which no amount of mere chronicling of diplomatie events can satisfy. 
There must be a theme, a leit motif, unity, continuity; otherwise the title is 
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misleading. Webster and Temperley kept faith admirably, as their subjects 
afforded unsurpassed examples of a steady, consistent, highly important, 
course of action in British foreign affairs. No one perhaps could hope to do 
so well in the field of American diplomacy, simply because no American Sec- 
retary of State has provided the requisite conditions. Blaine came as near 
to it as any. He had what may fairly be termed a policy; but he suffered 
grievous interruptions in carrying it out. His first incumbency of the office, 
less than a year, was too brief for achievement, and his second, undertaken 
after the lapse of more than seven years, was rendered less effective than it 
might have been by Blaine’s own ill health and by the President’s lack of 
sympathy for his measures. Under the circumstances, much of the author’s 
time is spent in bringing loose threads together or in taking them up to leave 
them dangling in the air. This was unavoidable. If the book lacks unity 
and finality, the fault is not to be charged to the author, but to the subject. 
Indeed, in the face of difficulties so great, Mrs. Tyler has done exceedingly 
well. She gives us a fresh view of Blaine. She bases her study on the 
printed and manuscript sources. She eschews alike the impassioned eulogies. 
of his friends and the bitter attacks of his enemies, and presents an account 
free from bias. From her story emerges the figure of an able Secretary of 
State, a man of vision and of statesmanlike qualities, not the superman of his 
admiring contemporaries, nor yet the charlatan of his detractors. 

The book is remarkably free from errors of fact. One slip is of sufficient 
importance, however, to merit correction. It is stated that the resolution of 
May 10, 1888, authorizing the first International American Conference was 
allowed to become a law without the President’s signature. It appears on 
the contrary that President Cleveland “approved and signed” the bill on 
May 24. (See Cong. Record, 50 Cong., 1 Sess., p. 4687.) On another point 
the author errs more seriously. She appears to believe in a facile change-. 
ability of the Monroe Doctrine. She says that Garfield and Blaine desired 
“to inaugurate a new version of the Monroe Doctrine” (p. 21); that “the 
argument that the United States had predominant interests in any canal 
which might be constructed was a further extension of the Monroe Doctrine” 
(p. 41) ; that “Here [in Venezuela] again was the Monroe Doctrine extended” 
(p. 79); that “The extension of the Monroe Doctrine into an active American 
policy was one of the chief tenets of Secretary Blaine’s policy” (p. 191); that. 
“There was to be a new interpretation, a positive conception of the Monroe 
Doctrine” (p. 368); that “The Monroe Doctrine was to have an economic as: 
well as a political interpretation” (p. 365). In some of these cases at least 
Blaine disclaimed innovation, and in none of them is it correct to say that he 
extended the doctrine. That was hardly within his power; for, as Mr. Root 
has so well pointed ouz, “not everything said or written by secretaries of 
state or even by presidents constitutes a national policy or can enlarge or 
modify or diminish a national policy.” 

Josera B. Lockry. 
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Étude sur Interprétation du Paragraphe 8 de UV Article 18 du Pacte de la 
Société des Nations. By Aart van Deth. Université Libre d’Amsterdam, 
1928. pp. 155. 

This is a doctor’s thesis, presented to the Faculty of Law at the University 
of Amsterdam, which reflects credit on both the writer and his university. 
It is an illuminating analysis of the expression ‘‘matter which by interna- 
tional law is solely within the domestic jurisdiction of a state.” The writer 
has explored the history of paragraph 8 of Article 15 of the Covenant, and in 
reliance on the telegram sent to President Wilson by Chief Justice Taft on 
March 19, 1919, he concludes that the purpose of the amendment adopted 
was to render impossible intervention by the Council of the League of 
Nations in any matter relating to tariffs or immigration. The application of 
the paragraph to the Aaland Island dispute and the Franco-British dispute 
concerning the nationality decrees in Tunis and Morocco, is carefully ex- 
amined. With reference to President Wilson’s statement that “there is no 
doubt in the mind of any authoritative student of international law that such 
matters as immigration, tariffs and naturalization are incontestably domestic 
questions,” the writer expresses the opinion (p. 112) that neither questions of 
immigration nor those of customs tariffs are necessarily outside the reach of 
rules of international law, and that on the contrary, they are so involved in 
the interdependence of states that international regulation of them seems to 
be already in process. In general, it is his conclusion that it is impossible to 
trace the exact limits of the sphere of international law and that of national 
law, and each particular case ought to be judged on its merits at the time. 
The study is well executed and it ought to prove most useful in the future 
interpretation of the language of the Covenant. 

; Maney O. Hupson. 


The Relation of Thomas Jefferson to American Foreign Policy, 1788-1798. 
By William Kirk Woolery. Baltimore: Johns Hopkins Press, 1927. 
pp. viii, 128. Index. $1.00. 

In this able study the student of diplomatic history is given a somewhat 
novel outlook upon the “stretch of years” during which “the nation emerged 
and took its place among the powers of the world.” Although more recent 
treatments of Jefferson’s mission to France and of his policies while Secretary 
of State have done much to readjust the opinions once maintained by what 
has been called the ‘“Neo-Federalist”’ school of historians, Jefferson’s con- 
tribution to the foreign policy of this critical period is still generally subordi- 
nated to the dominant position of Hamilton. “Yetin Washington’s cabinet,” 
Dr. Woolery recalls, “every principle of American diplomacy” had its incep- 
tion, and it is a less generally accepted fact that Jefferson’s réle in this respect. 
was an outstanding one and that ‘‘the systems and principles he followed 
were in practically every case ultimately followed by the United States.” 
That this brilliant political organizer was far from being a mere speculative 
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theorist in his approach to practical commercial problems, is the thesis which 
this well-documented study goes far to establish. 

Dr. Woolery characterizes as “Herculean” the task that confronted 
Jefferson in establishirg his European contacts and in attempting to break 
through the “wall of European commercial exclusiveness.” In the consular 
convention with France, Jefferson achieved the difficult task of harmonizing 
accepted, if outworn, municipal regulations with principles of international 
law maintained by a newer and more liberal “American conception.” This 
was only accomplished through Jefferson’s industrious mastery of the legal 
and commercial questions involved. In this negotiation, Dr. Woolery 
believes that Jefferson reached “the highest point of technical service that 
he performed for the United States.” On his return to America to take up 
the burden of the Department of State, Jefferson found awaiting him another 
series of European treaty negotiations, left “as a legacy of half-finished 
business” by Jay. This was perhaps a fortunate circumstance because, in 
the final settlement of treaties with Great Britain and Spain, Jefferson’s 
familiarity with the European viewpoint eminently facilitated his labors. 

In a final, important chapter on Neutrality, Dr. Woolery enters at length 
into the controversy between Hamilton and Jefferson which did so much to 
fix the new practices that American policies‘finally imposed upon the conduct . 
of maritime warfare. The author maintains that “fundamentally a man of 
peace,” Washington “naturally inclined towards neutrality because it was a 
peace policy.” Yet the furtherance and execution of this policy, he believes, 
were distinctly Jefferson’s. The subsequent victory of the ‘“Anglo-men” in 
the interpretation of this document, in spite of Jefferson’s cooling friendliness 
for Genet, was the prelude of his resignation. 

Based upon a thorough study of the Jefferson MSS. in the Library of 
Congress, and upon cther familiar sources, this recent volume of the Johns 
Hopkins University Studies may be called a reinterpretation, rather than a 
contribution to American diplomatic history. It offers, however, a model of 
patient research. That source material is ample for further studies of Jeffer- 
son’s foreign policy is shown by the following entry in the bibliography: ‘Of 
the two hundred and thirty-six volumes in which his papers are bound, those 
numbered from fourteen to ninety-six, containing about ten thousand en- 
closures, were used.” 

W. P. Cresson. 
BOOK NOTES 


De l Execution Internationale des Sentences Arbitrales. (Etude de droit 
comparé et de droit international privé.) By Paul Brachet. Paris: 
Rousseau et Cie., 1928. pp. iv, 234. Fr. 30. This study is very well 
documented, showing the rapid and beneficial development of arbitration 
in commercial relations. It also shows a recognition of the importance of 
referring to cases in support of statements. There is a bibliography, list 
of states mentioned, and an outline of treatment. 
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Wörterbuch des Völkerrechts und der Diplomatie. Begun by Julius 
Hatschek and continued by Karl Strupp. Vol. III. Berlin-Leipzig: Walther 
de Gruyter & Co., 1926-1927. These parts bring to a conclusion a work of 
distinction, a compact encyclopedia of international law and diplomacy, to 
which some of Germany’s best scholars have contributed articles. The 
present parts deal largely with the Treaty of Versailles in its various as- 
pects, political, legal and economic; with the history and literature of inter- 
national law; and with the European War of 1914, including its diplomatic 
background and the issues, legal and political, which it raised. Special 
attention should be called to an extensive article by Dr. Rof Knubben on 
the philosophy of international law—positivism in its relation to natural 
law. The select bibliographies at the end of each article are valuable. No 
general index seems to have appeared as yet. The work in its conception 
and execution deserves high commendation. See this Journat, Vol. 20 
(1926), p. 850. 

E. M. B. 


Locarno Thoiry Genf —in Wirklichkeit. Eine Bilanz de Rheinlandräumung. 
By Dr. Karl Mehrmann. Berlin: Reimar Hobbing, 1927. pp. iv, 207. 
This book constitutes a frank journalistic argument against the soundness 
of the Versailles Treaty, with special reference to the Rhineland, from the 
pen of a well-known German publicist. Dr. Mehrmann sketches in precise 
terms German expectations from the Dawes Plan and her disillusionment; 
the inauguration by Germany of a new era of compromise at Locarno, with 
Germany’s assumption of the obligations of the League of Nations, followed 
by the economic visions of Thoiry. He gives a vivid and accurate enumera- 
tion of German expectations from these various events which also ended in its 
disillusionment. He is careful to avoid an assertion that in the Dawes Plan 
or the Locarno understandings, Germany was actually promised anything 
that she did not receive; nevertheless, he is correct in his conclusion that the 
vague diplomatic good-fellowship styled the “Spirit of Locarno” has not 
resulted in all the benefits that the German and English press declared would 
be the inevitable result. 

K. C. 


The Problems of Peace. New York: Oxford University Press, American 
Branch, 1927. pp. xii, 365. $3.50. This volume contains the lectures de- 
livered at the Geneva Institute of International Relations in August, 1926. 
The lectures are intended to give a picture of the organization, growth and 
working of the League of Nations, together with a discussion of some general 
international problems. This is the first volume of proceedings published 
by the Institute. It is regarded as an experiment, and criticisms and sug- 
gestions will be welcomed by the Committee at Geneva. In addition to the 
League of Nations and the International Labor Organization, the lectures 
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‘deal with the development of the international mind, the economic recon- 
‘struction of Europe, disarmament, Germany since Locarno, the foreign 
policy of the United States and of Soviet Russia, international government 
and national sovereignty, the psychology of patriotism, the judicial settle- 
‘ment of international disputes, and public opinion in relation to war and 
‘peace, the last two mentioned subjects being treated by Dr. James Brown 
Scott, Honorary Editor-in-Chief of the Jourwau. Mr. Chester H. Rowell’s 
paper, under the comprehensive title “The Foreign Policy of the United 
States Since the War,” is almost exclusively devoted to a criticism of the 
attitude of the United States toward the League of Nations and the World 
Court. 


Interallied Debts and Revision of the Debi Settlements. By James Thayer 
Gerould and Laura Shearer Turnbull. (The Handbook Series, Series IT, 
Vol. 4.) New York: H. W. Wilson Company, 1928. pp. xxxv, 489. Index. 
$2.40. A collection of bibliographical and documentary material useful to 
persons interested in this subject. The bibliography includes books, pam- 
phlets, documents and periodicals, first of a general character, then those 
opposing revision, followed by those favoring revision. There are also re- 
prints of selected periodical articles on both ‘sides of the question. The 
official documents include the texts of acts of Congress, funding agreements, 
diplomatic correspondence, and published statements of the Treasury De- 
partment in reply to certain criticisms of private individuals, which are 
also included. 


A Political Handbook of the World. Edited by Malcolm W. Davis and 
Walter H. Mallory. Published for the Council on Foreign Relations by the 
Harvard University Press and the Yale University Press, 1928. pp. 192. 
$2.50. This is a survey as of January 1, 1928, of the parliaments, parties 
and press of all the more important political entities of the world, except the 
United States, which has been omitted since the volume is designed for use 
principally in this country. The volume is a revision and enlargement of 
the volume published in 1927 under the title A Political Handbook of Europe 
(see notice in the JOURNAL, Vol. 21, page 653). The usefulness of informa- 
tion of this kind to all persons interested in international politics amply 
justifies the expansion of the undertaking to the widest possible limits. 


The Recognition Policy of the United States Since 1901. By Taylor Cole. 
Baton Rouge: Louisiana State University, Department of Government, 1928. 
pp. xi, 104. $2.00. As a background for the main thesis of his study, 
namely, the recognition policies during the administrations of Presidents 
Roosevelt, Taft, Wilson, Harding and Coolidge, the author devotes two 
preliminary chapters to the general subject of recognition and to a sketch of 
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the recognition policy of the United States from the Jeffersonian period up to 
1901. He then, after analyzing the recognition policy of the United States 
from the beginning of the present century, comes to the conclusion that the 
policy has been a fundamentally continuous one from the beginning of the 
government, in which recognition of new states and governments has de- 
pended upon the stability of the new government and its willingness to ful- 
fill its international obligations. He denies that the policy of the United 
States in this respect has ever been one of strict de facto recognition or one of 
strict application of legitimist principles. The probable permanency of a 
government has been determined, he says, primarily by the test of whether 
or not a government enjoyed the support of the will of the people. The 
criterion of ability and willingness of a new government to meet its inter- 
national undertakings has been emphasized, he says, with the increasing 
extension of American interests in foreign countries. 


The World Court. By Manley O. Hudson. Boston: World Peace Founda- 
tion Pamphlets, Vol. XI, 1928, No.1. pp. 156. 30 cents. This pamphlet 
contains a summary of the judgments, orders and advisory opinions of the 
Permanent Court of International Justice from its organization up to the 
end of the year 1927. An appendix comprising a little less than half of the 
pamphlet contains the texts of essential documents concerning the Court 
and American adhesion thereto, including the protocol of signature, reserva- 
tions to the optional clause, statute, revised rules, and American documents 
beginning with President Harding’s message to the Senate of February 24, 
1923, and ending with the final act of the conference of states which met in 
September, 1926, to consider the American reservations. Professor Hudson’s 
summary will be useful and convenient to those desiring information in 
. regard to the work of the court and who do not have access to or cannot 
afford time to examine in detail the voluminous official publications of the 
court. 


Eighth Yearbook of the League of Nations. Boston: World Peace Founda- , 
tion Pamphlets, Vol. XI, 1928, No. 2. pp. 188. 30 cents. This is a con- 
densed and convenient summary of the record of the League of Nations for 
the year 1927. It gives essential information in regard to the organization 
of the League, the meetings of the Council and the Assembly, and the work 
of the various sections, committees, and conferences. Footnote references 
to official publications enable the reader, interested in any particular phase 
of the League’s activities, to go to the original sources for fuller information 

‘if desired. The number and size of the publications necessary to give a full 
account of the League’s world-wide activities makes some such summary as 
this essential for the busy reader who desires prompt and accessible informa- 
tion about the League of Nations generally or any particular phase of its 
work. i ' 
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L’Etranger en France—Ses Droits, Ses Devoirs. Paris: Hachette, 1927. 
pp. 128. Sfranes. This pamphlet is intended for the guidance of foreigners 
in France, whether transients or residents. The information intended for 
tourists and travellers comprises the first part, and that for residents the 
second part. Tourists and travellers are supplied with necessary informa- 
tion in regard to passports, customs, railways, automobiles, identification 
cards, taxes, hotel regulations, and postal and telegraph services. A special 
chapter is devoted to commercial travellers, and another one to the compe- 
tence of the French courts over foreigners. The part dealing with resident 
aliens contains chapters on taxes and duties, foreigners in business, judicial 
and administrative measures, students, personal and property, rights, in- 
cluding marriage, divorce and testaments. A final chapter is devoted to 
nationality and naturalization. 

International Politics of Most Recent Time in Treaties, Notes and Declara- 
tions. By Ju. V. Klivénikov and A. V. Sabanin. [In Russian] Part 3, 
from the Raising of the Blockade from Soviet Russia to the 10th Anniversary 
of the October Revolution. Fascicule 1, Documents of the Soviet Diplo- 
macy. Published by Lietzdata NKID, Moscow, 1928. pp. 430. 


BOOKS RECEIVED* 


Académie Diplomatique Internationale. Séances et Travaux. Tome II. 
Paris, January-March, 1928. pp. 64. 10 francs. 

Alvarez, Alejandro. Le Panaméricanisme et la Sixième Conférence Pan- 
américaine Tenue à La Havane en 1928. Paris: Les Editions Interna- 
tionales, 1928. pp. 190. 

Banning, Emile. Les Origines & les Phases de la Neutralité Belge. Brus- 
sels: Librairie Albert Dewit, 1927. pp. 276. 

Bassett, John Spencer. The League of Nations—A Chapter in World Politics. 
New York: Longmans, Green & Company, 1928. pp. xii, 415. Index. 
$3.50. 

Bau, Mingchien Joshua. China and World Peace. New York: Fleming H. 
Revell Company, 1928. pp. 194. $2.00. 

Beman, Lamar T. Selected Articles on Intervention in Latin America. (The 
Handbook Series, Series II, Vol. 5.) New York: H. W. Wilson Company, 
1928. pp. lii, 295. $2.40. 

Capitant, Maurice. Les Traités de Droit Privé dans leur Application aux 
Nationaux des Tiers Etats. Paris: Librairie Dalloz, 1928. pp. vi, 227. 
30 francs. 

Chronology of Events in China, 1911-1917. Foreword by Sir Frederick 
Whyte. London: Association for International Understanding. pp. 46. 
Is. 


* Mention here does not preclude a later review. 
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Deák, Francis. The Hungarian-Rumanian Land Dispute. A Study of 
Hungarian Property Rights in Transylvania under the Treaty of Trianon. 
New York: Columbia University Press, 1928. pp. xiv, 272. Index. 
$5.00. i 

Dexter and Hunter. The War Debtz—An American View. New York: 
Macmillan Co., 1928. pp. viii, 173 $1.50. 

Eliott, W. Y. The Pragmatic. Revol: in Politics. Syndicalism, Fascism, 
and the Constitutional State. New York: Macmillan Co., 1928. pp. 
xviii, 540. Index. 

Eagleton, Clyde. The Responsibility 3f States in International Law. New 
York: New York University Press, 1928. pp. xxiv, 291. Index: $6.00. 

Fanshawe, John E. Education for Tolerance. New York: Independent 
Education, 1928. pp. 30. 

Fateful Years—1909-1916. Reminiscences of Serge Sazonov. New York: 
Frederick A. Stokes Company, 1928. pp. 328. Index. $4.00. 

Freund, Ernst. Administrative PowersOver Persons and Property. Chicago: 
University of Chicago Press, 1928. pp. xxii, 620. Index. $5.00. 

Golder, Frank Alfred. Documents of Russian „History, 1914-1917. (The 
Century Historical Series.) New York: Century Company, 1927. pp. 
xvi, 663. Index. $4.00. 

Grandin, A. Bibliographie Générale des Sciences Juridiques, Politiques, 
Economiques et Sociales de 1800 à 1925-1926. 3 Vols. and Supplement for 
1926-1927. Paris: Recueil Sirey, 1926-1928. pp. Vol. I, viii, 794; Vol. 
II, 854; Vol. III, 691; Supplement, £24. 

Guggenheim, Paul. L’Imposition des Successions en Droit International et le 
Problème de la Double Imposition. 1Mémoires Publiés par la Faculté de 
Droit de Genève.) Geneva: Librai-ie Georg & Cie, 1928. pp. 137. 5 
Swiss francs. : 

Hungarian Frontier Readjustment League. Responsibility for the War and 
for the Treaty of Trianon. Documents Relating to the Hungarian 
Question Published Since the End cf the Great War. Introduction by 
Professor Eugene Horváth. Budapest: Victor Hornydnsky Co. Ltd., 
1928. pp. 80. 

Institute of Pacific Relations. Problems of the Pacific. Proceedings of the 
Second Conference of the Institute cf Pacific Relations, Honolulu, 1927. 
Edited by J. B. Condliffe. Chicago University of Chicago Press, 1928. 
pp. xiv, 680. Index. $3.00. ; 

Keefman, Ernst. Die avoirs en numératre (cash assets) im Vertrage von 
Versailles. Vélkerrechtsfragen—Hett 23. Berlin: Ferd. Diimmlers 
Verlag, 1928. pp. 52. M. 2.75. 

Lacour-Gayet, G. Talleyrand—1754-1799. Paris: Payot, 1928. pp. 426. 
40 francs. 

Lambert, Charles. La France et les Étrangers. Paris: Librairie Delagrave, 
1928. pp. 154. 
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Lee, Ivy. Present-Day Russia. New York: Macmillan Company, 1928. 
pp. xii, 206. $2.50. 

Liais, Michel. La Question des Stupéfiants Manufacturés et VOewvre de la 
Société des Nations. Paris: Société Anonyme du Recueil Sirey, 1928. 
pp. 208. 30 francs. 

Macartney, C. A., and others. Survey of International A ffairs—1925. 
(Volume II) Royal Institute of International affairs. New York: Oxford 
University Press, 1928. pp. xii, 486. Index. Maps. $8.50. Supple- 
ment—Chronology of Events and Treaties, Jan. 1, 1920-Dec. 81, 1925. 
pp. 235. $4.25. 

Magnus, Julius. Tabellen zum Internationalen, Recht. Heft 3: Urheber- 
recht. Berlin: Franz Vahlen, 1928. pp. xvi, 328. M. 32. 

Miller, David Hunter. The Drafting of the Covenant. 2 Vols. Introduc- 
tion by Nicholas Murray Butler. New York: Putnam, 1928. pp. Vol. I, 
viii, 555; Vol. II, iv, 857. Index. Price, $15.00. 

Moye, Marcel. Le Droit des Gens Moderne. Paris: Recueil Sirey, 1928. 
pp. xvi, 488. 

Nussbaum, Arthur. Veriraglicher Schutz gegen Schwankungen des Geldweries. 
Heft 1—Institut fiir auslaindisches und internationales Privatrecht. 
Berlin und Leipzig: Walter de Gruyter, 1928. pp. 95. M. 5. 

Ogg, Frederic Austin. Research in the Humanistic and Social Sciences. 
Report of a survey conducted for the American Council of Learned So- 
cieties. New York: Century Company, 1928. pp. viii, 454. Index. 

Oncken, Hermann. Napoleon III andthe Rhine. Translated from the 
German by Edwin H. Zeydel; with a Foreword by Ferdinand Schevill. 
New York: Alfred A. Knopf, 1928. pp. xxvi, 210. 

Politische Wissenschofi. Probleme'der Demokratie. Heft 5—Deutschen 
Hochschule fiir Politik in Berlin und des Instituts für Auswärtige Politik 
in Hamburg. Berlin-Grunewald: Dr. Walther Rothschild, 1928. pp. 
xii, 97. 

Pourtalés, Graf F. Meine letzten, Verhandlungen in St. Petersburg Ende 
Juli 1914. Berlin: Deutsche Verlagsgesellschaft fiir Politik und Ge- 
schichte, 1927. pp. xii, 198. M. 15-25. 

Pringle, W. Henderson. Economic Problems in Europe Today. Introduc- 
tion by Sir Charles Grant Robertson. Lectures delivered at the City of 
Birmingham Commercial College, Michaelmas Term, 1927. London: 
A. & C. Black, Ltd., 1928. pp. xii, 146. 

Rechtsvergleichendes Handwörterbuch fiir das Zivil- und Handelsrecht des In— 
und Auslandes. Zweiter Band. Dritte Lieferung (Allgemeine Güter- 
gemeinschaft—Anwachsung im Erbrecht), pp. 161-240; Zweite Lieferung 
(Aktiengesellschaft—Allgemeine Giitergemeinschaft), pp. 81-160. Ber- 
lin: Franz Vablan, 1928. M. 5 each. 

Redlich, M. D. International Law as a Substitute for Diplomacy. Chicago: 
Independent Publishing Company, 1928. pp. xii, 208. 
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Rippy, J. Fred. Latin America in World Politics. New York: Alfred A. 
Knopf, 1928. pp. xiv, 286. Index. 
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1856 et 1921. Helsingfors: Söderström & Co., 1928. pp. xviii, 380. 

Soviet Russia in the Second Decade. Edited by Stuart Chase, Robert Dunn 
and Rexford Guy Tugwell. A joint survey by the Technical Staff of the 
First American Trade Union Delegation. New York: John Day Co., 
1928. pp. xvi, 374. Index. $4.00. 

Strupp, Karl. Grundzüge des positiven Volkerrechts. Bonn: Ludwig Röhr- 
scheid, 1928. pp. xvi, 291. Index. 

Sukiennicki, Wiktor. La Souveraineté des Etats en Droi International 
Moderne. Paris: Pedone, 1927. pp. 423. 
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Tsars (1904-1917). Paris: Librairie Ernest Leroux, 1928. pp. viii, 412. 
40 francs. 
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REVIEW OF CURRENT PERIODICALS 


By CHARLES G. FENWICK 
Bryn Mawr College 


AMERICAN BAR ASSOCIATION JOURNAL, January, 1928 


Opinions of the International Court, by Manley O. Hudson (pp. 45-50, 58), 
continues the series of reviews published in earlier numbers of the JOURNAL 
and surveys the seventh, eighth, ninth and tenth judgments of the Per- 
manent Court of International Justice, as well as the thirteenth advisory 
opinion dealing with the competence of the International Labor Organiza- 
tion, and an order of the court issued in exercise oi the compulsory jurisdic- 
tion conferred by acceptance of the Optional Clause in a case between China 
and Belgium. The ninth judgment declared that the application in Upper 
Silesia of a Polish law of expropriation constituted a violation of Poland’s 
obligations under the Geneva convention relating to Upper Silesia. The 
eighth judgment held that under the same convention the couri had juris- 
diction to determine the existence and extent of the obligation of Poland to 
make reparation for injuries inflicted as a result of the seizure of nitrate 
factories at Chorzow. The ninth judgment affirmed the right of Turkey, 
in the Lotus Case, to punish a French citizen, who had entered Turkey 
voluntarily, for an act committed in connection with a collision on the high 
seas between vessels of the two countries resulting in the death of Turkish 
citizens. The tenth judgment, dealing with the readaptation of ‘the Mav- 
rommatis Jerusalem Concessions which had been the subject of the second 
and fifth judgments, upheld a plea entered by the British government to the 
jurisdiction of the court. 


American Law Review, March-April, 1928 


Recognition in International Law, by N. D. Houghton (pp. 228-247), 
deals first with the nature and principles of the recognition of new govern- 
ments and states, distinguishing between recognition of a government as 
de jure and as merely de facto, and citing the recent instances of Russia and 
Mexico. The writer next examines the effect of non-recognition of new 
governments upon the responsibility of the state for their acts and obliga- 
tions, and upon the legal status of such unrecognized governments and their 
laws before the courts of non-recognizing states. Recent cases are cited, 
and the article closes with a comment upon the unsatisfactory character of 
the rule which attributes retroactive effect to recognition when it is finally 
accorded, thereby validating all the acts of the new government even during 
the earlier period when it was not deemed worthy of recognition. The 
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Termination of Hostilities, by Forrest R. Black (pp. 248-256), argues that in 
view of the vagueness and ambiguity of the United States Constitution 
upon the point whether Congress can of its own motion terminate hostilities, 
a formal amendment should be adopted giving Congress the power “to 
determine the aims and objects of a war and to terminate hostilities.” 
Senator Knox’s resolution of July 2, 1921, by which the World War was 
technically brought to an end, forms the central point of the discussion. 

Ibid., May-June, 1928. The Hague Rulez of Aerial Warfare, by Harpur 
A. Gosnell (pp. 409-429), presents a runniag commentary upon the rules 
drawn up by the delegates of the leading maritime Powers at The Hague in 
1923. The writer emphasizes the absence from the rules of the qualifying 
clauses which largely nullified the Hague conventions of 1907 relating to the 
conduct of war on land and sea, but comments adversely upon specific 
provisions of the rules, as, for example, the explicit non-prohibition of the 
use of tracer, incendiary or explosive projectiles by or against aircraft. In 
view of the opinion of the writer that wars are to be waged “down through 
the centuries until universal peace arrives,” the importance of these rules 
will be readily understood. : 


AMERICAN PourticaL Screncs Review, May, 1928 


Functional Representation in the International Labor Organization, by 
Amy Hewes (pp. 324-338), points out the waz in which the three component 
groups of governments, employers, and workers are represented in the 
Conference of the International Labor Organization, cutting across the 
national basis of representation and bringing into direct contact the eco- 
nomic and social interests which would otherwise have to act through 
political intermediaries. ‘The difficulties that have arisen in this experiment 
are discussed and the conclusion is reached that “through the direct contact 
of the conference method, problems are mare easily put into the human 
terms which are necessary for their comprehension and final solution.” 


CALIFORNIA Law Review, canuary, 1928 


The Rumanian-Hungarian Dispute before the Council of the League of 
Nations, by Francis Deák (pp. 120-133), after examining the origin of the 
dispute, passes to a consideration of the decision of the Rumanian-Hun- 
garian Mixed Arbitration Tribunal and the refusal of Rumania to accept 
the jurisdiction of the tribunal. The writer deprecates the action of the 
Council of the League of Nations in acting as a court of appeal from the 
decision of the Mixed Tribunal, and advocates reference of the entire ques- 
tion to the Permanent Court of International Justice. 


CAMBRIDGE Law JOURNAL, Vol. ITI, No. II, 1928 


Mandates, by Arnold D. McNair (pp. 149-160), surveys the general fea- 
tures of the mandate system, the different types of mandates, the national 
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status of the inhabitants of mandated areas, and the relation of third states 
to the mandate system. A concluding note deals with the interesting 
question of sovereignty in respect to the several types of mandates, and the 
writer reaches the conclusion that “very little practical help is obtainable by 
attempting to apply existing conceptions of sovereignty to such a novel state 
of affairs as the mandate system presents.” The idea of a division of sov- 
ereignty between the mandatory and the League commends itself, and the 
theory is suggested that if a mandatory renounced his mandate “the League 
might find itself with a mandated area ‘in hand’ and might administer it 
until a ‘new tenant’ could be found.” 


` 


Corumsia Law Review, February, 1928 


International Law and Private Property Rights, by Frederick S. Dunn (pp. 
166-180), proceeds from the concrete problem of Mexico’s recent petroleum 
and land laws to establish certain general principles with regard to the status 
of property owned by the citizens of one state in another state. The writer: 
finds the principles of complete territorial sovereignty and vested property 
rights the chief obstacles to the acceptance of an international standard of 
the protection due to alien property, and suggests the adoption of a rule 
distinguishing betweer governmental acts which were the result of bona fide 
social and economic reforms and acts discriminatory against foreign property 
holders as such. The difficulty of drawing such a distinction in the practical 
case is admitted. 

Ibid., May, 1928. Governmental Responsibility in Tort: VII, by Edwin M. 
Borchard (pp. 577-617), is a continuation of earlier studies published in the 
Yale Law Journal. While the writer is concerned with the problem pri- 
marily from the point of view of constitutional law, continental as well as 
Anglo-Saxon, his discussion of general principles bears incidentally upon 
questions of responsibility in international law. The present installment, 
carefully documented like the earlier ones, deals with the doctrines and 
theories advanced in the nineteenth and twentieth centuries and shows the 
conflict of opinions between the different schools of juristic thought. Empha- 
sis is laid upon Gierke’s denial in 1905 of the validity of the nineteenth cen- 
tury distinction between ‘‘governmental” and “corporate” acts, and upon 
the confusion and futility of the classifications and explanations which 
jurists have advanced to justify a socially desirable result. 

Ibid., June, 1928. Theories of Governmental Responsibility in Tort, by 
Edwin M. Borchard (pp. 734-775), carries on the investigation and examines 
in detail the various theories which make responsibility rest upon grounds of 
public law. The jurisdictional issue, the contractual theory, the theory 
of insurance, the public collaboration, “fault of the service,” theory of social 
risk, equality of burdens, doctrine of vested rights, and other theories are 
explained and criticized. In conclusion, the writer comments upon the 
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gradual growth of the rule of responsibility and the manner in which the 
traditional props of irresponsibility gave way before modern legal and 
political conceptions based upon social need and a broader understanding of 
the public good. Turning from the continent of Europe to the United 
States, the writer suggests that “in the light of the far greater advances in 
theory and practice evident in Europe, we at least might be prepared to 
take the mild step of instituting governmental responsibility in tort.” 


Forzten AFFAIRS, January, 1928 


The Origin of the Mandates System, by David H. Miller (pp. 277-289), 
points out that the conflict that arose in the Conference at Paris was a con- 
flict regarding a principle rather than a conflict between opposing national 
interests. The theory of trusteeship is discussed in the light of the proceed- 
ings of the Council of Ten and attention is drawn to the provisions regarding 
the recruiting of troops in the mandated areas. 

Ibid., April, 1928. Alternatives for War, by James T. Shotwell (pp. 459-467), 
attempts to clarify the separate purposes and pracedure of arbitration, the 
World Court, conciliation and conference. The juristic character of the 
first two is emphasized and the limitations upon their use pointed out.’ Of 
the two institutions of political settlement, the commission of conciliation 
offers the more convenient procedure for the adjustment of non-justiciable 
questions, but there is need of a better organization of the commissions if 
they are to function effectively. On the other hand, the method of con- 
ference, adapted to more serious issues, is being steadily perfected. The 
War Prevention Policy of the United States, by Frank B. Kellogg (pp. 1-11), 
appears in the form of a special supplement and contains the address of the 
Secretary of ‘State before the Council on Foreign Relations on March 15, 
1928. : 


GEORGETOWN Law JOURNAL, June, 1928 


International Radio Relations, by W. Jefferson Davis (pp. 400-414), 
surveys the work of the Washington Radio Conference of 1927 at which the 
United States, says the writer, ‘‘for the first time was in a position of creative 
leadership in building a new structure of international law.” Reference is 
made to the results of the International Radio Conference at Geneva earlier 
in the year, and an outline is given of the important European radio prob- 
lems. 


Harvard Law Review, December, 1927 


The Progress of the Law—Analytical Jurisprudence, 1914-1927, by Roscoe 
Pound (pp. 174-199), while primarily concerned with the theory of law as a 
rule of individual conduct, contains such an acute analysis of the problem 
that it must make almost an equal appeal to the student of international law. 
(To be continued.) 
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Intrvnois Law Review, February, 1928 


Mexican Petroleum Laws, by William D. Kerr (pp. 613-634), analyzes in 
detail the provisions of the earlier Mexican laws relating to subsoil property 
and contrasts them with the provisions of the Constitution of 1917 and the 
enabling legislation of 1925. The decisions in the Texas Company and 
Mexican Petroleum Company of California cases of 1921 and 1927 are 
examined and the extent to which they modify the statutory law is dis- 
cussed. The writer holds that the “confirmatory concessions” are an 
“avowed attempt to change the status in law of acknowledged preéxisting 
rights,” and denies any analogy between them and the exercise of police 
power by individual States of the United States. 


t 


Tas JuripicaL Review, June, 1928 


The Rights and Liabilities of Foreign Sovereigns and Foreign Sovereign 
States as Litigants, by Nelson Mustoe (pp. 150-171), surveys the classical 
British cases upon the subject and points out the tendency of the British 
courts to accept as conclusive an authoritative certificate of the Crown 
through a minister of state to the effect that the defendant is the sovereign 
of a foreign state. The same rule holds for public property as for the person 
of sovereigns, and the fact that the property is used for trading purposes does 
not affect its immunity except as the result of an international convention. 
The unsettled questions for which there is no precedent make it seem ad- 
visable to the author that the courts throw upon the government and the 
legislature their solution, on the ground that these questions partake largely 
of the character of matters of state policy. 


Law QUARTERLY Review, April, 1928 


The ‘Lotus’ Case, by J. L. Brierly (pp. 154-163), calls attention to the 
fact that this case is the first occasion upon which the court has been called 
upon to deal with a pure question of customary international law, and pro- 
ceeds to examine minutely the correctness of the majority interpretation of 
the jurisdiction of the Turkish courts under the Lausanne Convention of 
1923 and under the Turkish Penal Code. The writer supports the position 
that the competence of the Turkish courts must be regarded as established 
unless a rule of international law could be produced prohibiting it in the 
circumstances of the case, but he quotes with warm approval the separate 
opinion of Judge Moore that Article 6 of the Turkish Penal Code was ‘‘ con- 
trary to well-settled principles of international law,” being an attempt to 
punish foreigners fcr alleged violations of laws to which they were not 
subject. , 

Mıcuican Law Review, December, 1927 


Equality in International Law, by Arnold D. McNair (pp. 181-153), sur- 
veys the origin of the principle of equality and criticizes in detail the several 
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meanings that have been attached toit. Ths theory of “equality before the 
law” or “forensic equality” appears to be “a just and necessary principle, 
and requires no particular comment”; on the other hand; the “equality of 
capacity for rights” does not embody a realisy, whether or not it represents 
an ideal, and it is not likely to become a reality until international law has 
developed rules covering the field of morality or public policy so as to meet 
situations involving duress in the making of a treaty. The third sense of the 
term “Equality for law-making purposes” seems to the writer ‘‘a clog on the 
process of international legislation.” 

Ibid., February, 1928. The Case of the 3. S. “Lotus,” by George W. 
Berge (pp. 361-382), reviews the recent decision of the Permanent Court of 
International Justice, a “momentous judgment,” of special interest to 
students of international law because it was the first case to come before the 
court in which the question for decision was a point of general international 
law. After a review of the circumstances of the case and of the problems 
which it raised, the writer indicates the wide field for speculation which the 
decision offers. The separate opinion of Jadge Moore is examined and 
criticized. In conclusion the writer points out certain features of the 
decision which appear to weaken the objections which have been raised against 
the proposed membership of the United States in the Permanent Court: the 
court sanctioned the principle that a state is sovereign within its own terri- 
tory as to jurisdictional matters; it refused 30 consider questions which it 
regarded as belonging to municipal law; and it gave the decision to a small 
nation not a member of the League of Natiors as against a League member 
and one of the leading Powers of the world. 


University or Pennsytvania Law Review, December, 1927 


International Treaties and the Clause “Rebus Sic Stantibus,” by John P. 
Bullington (pp. 153-177), examines the origin and basis of the so-called 
‘ “implied clause” in treaties, points out the difficulties attending its applica- 
. tion, and concludes that “the clause rebus sic stantibus as sustained by the 
majority of writers is so pregnant with danger as to outweigh any considera- 
tions of possible benefit which might be derived from it in exceptional cases.” 
The suggestion is made that the parties to a treaty might at the time of its 
making “insert a clause providing that intervening force majeure or frustra- 
tion would entitle either party to a revision or revocation of the treaty, and 
that in case of dispute the matter be settled by some international judicial 
body.” ' 
Tse Rounp TABLE, June, 1928 


The Outlawry of War (pp. 455-476), discusses editorially the Kellogg draft 
treaty submitted on April 13 to France, Great Britain, Germany, Italy, and 
Japan. The alternative French draft is presented and comparison and 
contrast made with the existing obligations of the members of the League of - 
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Nations and the parties to the Locarno agreements. The opinion is ven- 
tured that the proposal ‘‘opens an approach to the problem radicaily differ- 
ent from that embodied in the Covenant, but perfectly consistent with it,” 
and the writer suggests that in time the United States may realize that, if 
the renunciation of war is to be effective, it will be because she herself is 
willing to renounce her isolation and to help construct and to submit to an 
impartial system of pacific settlement all international questions, her own 
included. 
Virernta Law Review, November, 1927 


The Law of Nations: A Science That Has Siocd Still, by Sterling E. 
Edmunds (pp. 19-30), criticizes somewhat ironically the conception of an 
international law between ‘‘sovereign states” as it has developed during the 
past three centuries, and after an indictment of the power of Congress to 
declare war, asserts that the appeal for peace must be made, not by sovereign 
government to sovereign government, but by people to people, that each may 
restrain the ambition of its own government. No account is taken of recent 
international progress since the World War. 
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CONVENTION BETWEEN THE UNITED FINGDOM AND DENMARK RESPECTING 
COMPENSATION TO WORKMEN FOR aCCIDENTS ARISING OUT OF THEIR 
EMPLOYMENT! 


Signed at London, November 18, 1925; ratiications exchanged April 5, 1927 


His Majesty the King of the Unitec Kingdom of Great Britain and Ire- 
land and of the British Dominions beyond the Seas, Emperor of India, and 
His Majesty the King of Denmark and Iceland, equally desirous that their 
respective subjects shall enjoy reciprocally the benefits of the legislation in 
` force in Great Biritain and Northern Ireland, and Denmark, respectively, 
in regard to compensation for accidents arising out of their employment, have 
resolved to conclude to that effect a convention, and have named as their 
plenipotentiaries: 

His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond tke Seas, Emperor of India: The Right 
Honourable Joseph Austen Chamberlain, M.P., His Majesty’s Principal 
Secretary of State for Foreign Affairs; end 

His Majesty the King of Denmark ard Iceland: Count Preben Ahlefeldt- 
Laurvig, His Majesty’s Envoy Extraordinary and Minister Plenipotentiary 
at London; 

Who, having reciprocally communicased zheir full powers, found in good 
and due form, have agreed as follows: ` 


ARTICL2 1 


Workmen being British subjects who meet with accidents arising out of 
their employment in Denmark, and any persons, being British subjects who 
are entitled to claim through or have rights derivable from such workmen, 
shall enjoy the benefits of the compensation and guarantees secured to Dan- 
ish subjects by the legislation in force in Denmark in regard to the liability of 
employers and their insurers in respect of such accidents, supplemented as 
specified in Article 4. 

Reciprocally, workmen being Danish subjects who meet with accidents 
arising out of their employment in Grea: Br-tain or Northern Ireland, and 
any persons being Danish subjects who ace ertitled to claim through or have 
rights derivable from such workmen, shal enjoy the benefits of the compen- 
sation and guarantees secured to British subjects by the legislation in force 
in Great Britain and Northern Ireland in regard to compensation for such 
accidents, supplemented as specified in Artic e 4. 


1 British Treaty Series, No. 12 (1927). 
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ARTICLE 2 


The British and Danish authorities will reciprocally lend their good offices 
to facilitate the administration of their respective laws as aforesaid. 


ARTICLE 3 


The present convention shall be ratified, and the ratifications shall be ex- 
changed at London as scon as possible. 

It shall be applicable in Denmark and in Great Britain and Northern 
Ireland to all accidents happening after one month from the time of its 
publication in the two ccuntries in the manner prescribed by their respective 
laws, and it shall remain binding until the expiration of one year from the 
date on which it shall have been denounced by one or other of the two con- 
tracting parties. 

ARTICLE 4 


Nevertheless, the ratification mentioned in the preceding article shall not 
take place till the legislation at present in force in Great Britain and North- 
ern Ireland in regard to workmen’s compensation has been supplemented, 
so far as concerns accidents to Danish subjects arising out of their employ- 
ment as workmen, by arrangements to the following effect: 

(a) That the compensation payable shall in every case be fixed by an 
award of the County Court. 

(b) That the County Courts shall, for the purpose of proceedings by or on 
behalf of dependants of Danish workmen under ‘‘The Workmen’s Compen- 
sation Act, 1906,” and amending Acts, such dependants being resident in 
Denmark, have power to issue letters of request for the examination of wit- 
nesses resident in Denmark, and that the statements of such witnesses made 
and authenticated as hereinafter provided in answer to any such letter of re- 
quest shall be admissible in evidence in lieu of oral testimony by such 
witnesses. 

(ec) That the County Courts shall, for the purposes of claims to compensa- 
tion by the dependants of British workmen under the Danish Accident In- 
surance Law, have power to examine on oath witnesses within the juris- 
diction of such courts and to reduce to writing and duly authenticate for 
transmission to Denmark the statements of witnesses so examined. 

(d) That in respect of acts done by the county court in pursuance of the 
legislation in regard to workmen’s compensation as well as the execution of 
the present convention, workmen who are Danish subjects, or thei! depend- 
ants, shall be exempt from court fees in respect of all proceedings under the 
Workmen’s Compensation Acts by way of arbitration or otherwise in con- 
nection with the settlement of any claim or other matter arising under those 
Acts. 

(e) That at the beginning of each year His Britannic Majesty’s Principal 
Secretary of State for the Home Department will send to the Ministry of 
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Social Affairs in Denmark a record of all judicial decisions given in the course 
of the preceding year under the legislation in regard to workmen’s compen- 
sation in the case of Danish subjects injured by accident in Great Britain or 
Northern Ireland. : 

And reciprocally, before such ratification as aforesaid, the Danish Govern- 
ment will, so far as concerns accidents to British subjects within the Danish 
Accident Insurance Law, make all such arrangements as are necessary to 
ensure: 

(f) That in proceedings for compensation under the Danish Accident 
Insurance Law by or on behalf of dependants of British workmen, such de- 
pendants being resident in Great Britain or Narthern Ireland, statements of 
witnesses resident in Great Britain or Northern Ireland made on oath and re- 
duced to writing in the County Court shall in Denmark be admissible as evi- 
dence of the facts therein contained. 

(g) That letters of request issued by a County Court in Great Britain or 
Northern Ireland shall be received by the Danish Workers’ Insurance Coun- 
cil and by them transmitted to the appropriate court of first instance, by 
which tribunal the necessary examination of witnesses will be made on oath 
and the statements of such witnesses will be authenticated for transmission 
to the County Court by which the letter of request was issued. 

(h) That in respect of all acts done by the Danish Workers’ Insurance 
Council in pursuance of the legislation in regacd to accident insurance, as 
well as in the execution of the present conventiacn, workmen who are British 
subjects, or their dependants, shall be exempt from fees in respect of the ex- 
amination of cases by the aforesaid council and the submission of any such 
cases to the Ministry cf Social Affairs. 

(i) That at the beginning of each year the Danish Government will cause 
to be sent to His Britannic Majesty’s Principal Secretary of State for the 
Home Department a record of all cases dealt with during the course of the 
preceding year under the legislation in regard to accident insurance in 
the case of British subjects injured by accident m Denmark. 


ARTICLE 5 


The present convention shall not be applicable in respect of laws that are, 
or may at any future time be, in force in Great Butain and Northern Ireland 
and Denmark, relating to increased compensatior: for seamen in cases of ac- 
cidents resulting from a state of war. 

In witness whereof the above-mentioned pleaipotentiaries have signed 
the present convention and have affixed thereto their seals. 

Done in London in duplicate the 18th November, 1925, in English and 
Danish, both texts being authentic. 

(SEAL) AUSTEN CHAMBERLAIN. 


(SEAL) P. AHLEFELDT-LAURVIG. 
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AGREEMENT BETWEEN THE UNITED STATES AND FRANCE FOR THE ACQUISITION 
OF SITES FOR MONUMENTS WHICH THE AMERICAN BATTLE MONU- 
MENTS COMMISSION IS TO ERECT IN FRANCE! 


Signed August 29, 1927 


This agreement made on August 29, 1927, by and between the Govern- 
ment of the United States of America, represented by John J. Pershing, 
General of the Armies, Chairman of the American Battle Monuments Com- 
mission, party of the first part, and the Government of the French Republic, 
represented by Mr. Anne-Marie Louis de Sartiges, that Government’s 
Chargé d’Affaires ad interim at Washington, party of the second part, for 
the acquisition by the Government of the United States of lands intended as 
sites for monuments which the American Battle Monuments Commission is 
to erect in France, in accordance with and by the authority of the Act of 
Congress of the United States approved March 4, 1928, entitled “An Act 
for the Creatidn of an American Battle Monuments Commission to Erect 
Suitable Memorials Commemorating the Services of the American Soldiers 
in Europe, and for Other Purposes,” witnesses that— 


ARTICLE I 


The French Government will acquire the real estate of which the American 
Battle Monuments Commission whose office is at Paris, rue Molitor, 20, will 
have become proprietor by virtue of the authority for this purpose which it 
has received from the United States Government, in view of the erection of 
the American commemorative monuments above mentioned. 

This acquisition by the French Government from the said Commission 
will be accomplished for the sole price of one franc for the totality of the real 
estate necessary for each monument. 


ÅRTICLE II 


When the land necessary for the erection of the American memorials in 
question has not been acquired by the American Battle Monuments Com- 
mission and if the United States Government expresses the wish, the 
French Government will proceed to acquire the said land if necessary and if 
such acquisition is possible; it being understood that in the case where cer- 
tain organizations such as Communes or Departments do not consent to the 
transfer of their land, all necessary steps will be diligently pursued by the 
French Government in order to obtain the concession of the lots necessary 
to the end in view. 

Arricun III 


Before the French Government will undertake any procedure of acquisi- 
tion or of concession of land necessary to the erection of any of the me- 


1U. S. Treaty Series, No. 757. 
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morials in question, the authorization to erect such monument must have 
been given by decree in each separate case, in conformity with the procedure 
laid down by the Decree of November 18, 1922, and upon a request which 
will have been previously made by the Government of the United States. 


ARTICLE IV 


The negotiations provided for in Article 2, which are to be undertaken. by 
the French Government with the owners or tenants of the lands above 
mentioned for the normal transfer of the said land will be pursued by a rep- 
resentative of the French Government (Ministry of War—appropriate 
Engineer District) accompanied by a representative of the Government of 
the United States. The normal agreements signed by the owners or tenants 
and bearing the written approval of the representative of the United States 
Government will plainly state that the formalities of acquisition and of pay- 
ments will be undertaken by the French Government. 


. 


ARTICLE V 


The French Government will grant without cost and in perpetuity to the 
Government of the United States the use and free disposal of the lands in- 
tended for the erection of the said monuments whether they belong at the 
present moment to the French Government or whether they have been ac- 
quired in conformity with the provisions of Articles 1 and 2 above men- 
tioned. The land of which the French Government is able to obtain only a 
concession for a limited period will be conceded by it for the same period to 
the Government of the United States, but in this case, the representative 
appointed by the latter Government must have given his approval before 
the French Government definitely acquires the concession. 

These measures, however, can never entail the prohibition of any under- 
takings of public works for which the public necessity will have been de- 
clared and of which thesite might concern directly ornot theland transferred. 
In this case a representative of the Government of the United States will 
be called upon to codperate with the French Government in order to de- 
termine the best measures to be taken so far as the monuments are con- 
cerned. 


ARTICLE VI 


In the case where the Government of the United States might later decide 
either not to carry out a project for the erection of a monument or to remove 
a monument once erected, such land as has been acquired for this purpose 
under the present agreement and which would then be released will be sold 
by the French Government and the net proceeds of such land will be paid 
by the French Government to that of the United States. 
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ArticLE VII 

The land acquired in conformity with the provisions of this agreement 
will be exempted from all rates and taxes in conformity with Articles 105 
and 106 of the Law of 3 Frimaire An VII and with the Decree of August 11, 
1808. 

By application of she provisions of Article 12 of the Finance Law of June 
30, 1923, exemption will be granted from all taxes for stamps, registration, 
or mortgages, etc., for the various documents established and convey- 
ances accomplished by the French Government having in view the acquisi- 
tion or the concession of Jand necessary for the erection of the memorials in 
` question. 

Arricie VILI 


The French Government will settle all difficulties which may arise with 
adjoining owners or tenants; it will institute and pursue any suit or sustain 
any defense concerning the land acquired which may thereafter appear 
necessary. The cost resulting therefrom being repaid to it by the Govern- 
ment of the United States. 

It is agreed, however, that payment of damages caused by the personnel 
appointed by the Government of the United States for the maintenance and 
guarding of the American memorials or by the material belonging to it will 
be undertaken by the representative appointed by that Government. 


ARTICLE IX 


The Government of the United States will repay to the French Govern- 
ment the amounts which the latter will have paid, other than those provided 
for in paragraph 2 of Article 1, both for actual acquisitions or concessions 
(indemnities to owners or tenants of the land occupied) and for all other 
expenses occasioned by the said acquisitions or concessions. 


ARTICLE X 


In no case will the debts of the Government of the United States towards 
the French Government on account of the purchase of land necessary for 
the American memorials be susceptible of cancellation against any debt 
whatever of the French Government towards the Government of the United 
States. 

l ArTICLE XI 


Repayments to the French Government will be effected as soon as possible 
by checks, and will provide for a receipt in the following form: 

“The French Government acknowledges to have received from the Gov- 
ernment of the United States the sum of . . . for the purchase of the lands 
described hereafter, necessary for the erection of the American commemo- 
rative monument at... purchase accomplished in accordance with the 
agreement dated . . . of which a copy is attached hereto. 

“Description of the property: . .. 
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ARTICLE XII 


Payments for acquisitions made under the provisions of Article 1 above 
mentioned will be made by checks. 

They will provide for receipts in the following form: 

“The Government of the United States acknowledges that the American 
Battle Monuments Commission has received from the French Government 
the sum of one franc for the purchase of land described hereafter, necessary 
for the erection of the American commemorative monument at .. . this 
acquisition accomplished in accordance with the agreement dated . . . of 
which a copy is attached hereto. 

“Description of the property: ... 

In witness whereof, the date, month and year, above mentioned, this 
agreement has been signed in four copies, each copy having the same valus 
and effect as an original, by the Government of the United States represented 
by John J. Pershing, General of the Armies, Chairman of the American 
Battle Monuments Commission, and by the French Government represented 
by Mr. Anne-Marie Louis de Sartiges, that Government’s Chargé d’Af- 
faires ad interim at Washington. 

JonN J. PERSHING. 
SARTIGES. 


NOTES EXCHANGED BETWEEN THE AMERICAN AMBASSADOR IN LONDON AND 
THE BRITISH FOREIGN OFFICE REGARDING THE RELEASES OF PROPERTY 
SEIZED UNDER THE AMERICAN AND BRITISH TRADING WITH THE 
ENEMY ACTS! 

LONDON, 
January 4, 1927. 


The Right Honorable Sir Austen CHAMBERLAIN, K.G., M.P., 

Ete., ete., ete. 

Sir: 

In connection with the recent discussions between the British Adminis- 
trator of German Property and Mr. Ralph Hill of the Department of State. 
with a view to reaching an arrangement between the Governments of Great 
Britain and the United States for the reciprocal release by them of property 
sequestrated in both countries under Trading with the Enemy Acts, I have 
the honor to enclose a memorandum indicating the position of the American 
Government with regard to the release of property to British subjects held 
by the Alien Property Custodian under the American Trading with the 
Enemy Act, and of its understanding of the position of the British Govern- 
ment with regard to the release to American citizens of property held by the 
British Administrator of German Property. 

I shall appreciate it if you will be good enough to advise me whether the 


1 Press notice of the Dept. of State, Aug. 13, 1927. 


8 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


understanding of the competent American authorities, as set forth in the 
attached memorandum, concerning the position of the British authorities on 
the subject of reciprocity in connection with the administration of the Brit- 
ish Trading with the Enemy Act is correct, and, if so, whether on the 
basis of his understanding of the position of the American Government the 
British Administrator is prepared to release to American citizens property 
held by him in cases falling within the limits outlined in the memorandum. 
_ On behalf of my government I am directed to state that the competent 
American authorities are prepared to assure reciprocal treatment (as 
defined in the memorandum) to British subjects whose property is held by 
the Alien Property Custodian. 
I have the honor to be, ete., 
(Signed) F. A. STERLING, 


Chargé d Afaires ad interim. 


ENCLOSURE 


MEMORANDUM CONCERNING. THE RECIPROCAL RELEASE BY THE BRITISH AND 
AMERICAN GOVERNMENTS OF PROPERTY SEQUESTRATED IN BOTH COUNTRIES 
UNDER TRADING WITH THE ENEMY ACTS 


The following is a statement of the position of the American Government 
in regard to the release to British subjects of property held by the Alien 
Property Custodian under the Trading with the Enemy Act, and of its 
understanding of the position of the British authorities in regard to the 
release to American citizens of property held by the British Administrator of 
German Property. 


1. Marrizep Women CASES 


A. Position of the American Government 
Section 9b2 of the Trading with the Enemy Act as amended, authorizes 
the return to a woman 

(a) who, at the time of her marriage, was a subject or citizen of a 
nation which had remained neutral in the war, or of a nation which was 
associated with the United States in the prosecution of said war, and 

(b) who, prior to April 6, 1917, intermarried with a subject or citizen 
of Germany or Austria Hungary. : 

of property acquired 
(a) from whatever source prior to January 1, 1917, 

(b) from non-enemy sources at any time, whether or not such woman 
reacquired, prior to or since January 10, 1920, the nationality which 
she had at the time of her marriage to a German or Austro-Hungarian 
national. 

Claims of British women who married enemies prior to the war and who 
reacquired British nationality on or before June 1, 1926, will be allowed. 


OFFICIAL DOCUMENTS 9 


The foregoing is conditional on reciprocal rights being extended to citizens 
of the United States. 


B. Position of the British Government 

Property will be returned to a native born American woman who had 
married a subject of a former enemy state and had reacquired American 
citizenship, either prior to or since January 10, 1920, but not later than 
June 1, 1926. 

This does not apply to property of enemy origin, the transfer of which was 
illegal after the outbreak of war under the British Trading with the Enemy 
Act. 

This procedure moreover can only apply in the case of property which has 
not already been liquidated or credited to an ex-enemy power or been so 
applied as to put it out of the power of the British Government to release it. 


2. DEBT CLAMS 


A. Position of the American Government 

The American Trading with the Enemy Act authorizes on the basis of 
reciprocity the payment from sequestrated property of debts owing to and. 
owned by British claimants prior to the passage of the original Act, provided 
such debt, in the nature of a pledge or lien, arose in reference to the money or 
otker property held by the Alien Property Custodian or Treasurer of the 
United States. 


B. Position of the British Government ; 

In all cases where enemy businesses, whether conducted by corporation, 
partnership, or individual concerns have been liquidated in Great Britain 
under war legislation, the claims of American creditors, wherever resident, 
have been treated on an equal footing with those of British creditors. 


3. SHARES OF STOCK IN DEPOT ACCOUNT OF GERMAN BANKS 


A. Position of the American Government 

No distinction is made between the claims of British or American citizens 
with respect to claims under this category. The American authorities take 
the position that it is not sufficient for a claimant to allege that he had a 
certain number of shares of stock. If he cannot give the numbers of the 
certificates of such shares, he should furnish other proof sufficient to identify 
the particular ‘property from that class with which it had become commingled. 
However, it is not necessarily incumbent upon the paman to give the 
actual numbers of the shares so held. 


B. Position of the British Government 

Upon proof of any American allied or neutral subject that he is absolutely 
entiiled as between himself and the German bank or other enemy to any 
particular shares, a release would be made; further, even in cases where the 
applicant is unable to identify the actual number of his particular shares, 
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and can only establish that a certain number of the shares held in depot had 
been held on his account, he would also be entitled to release, subject, how- 
ever, to a pro rata reduction in the event of the depot being short. 


4. CORPORATIONS 


A. Position of the American Government 
The return is permitted of the assets of a corporation in the following 
cases: 

1. Provided the corporation (a) was not incorporated in enemy 
countries, t.e., Germany, Austria or Hungary; (b) did not do business 
within enemy territory during the war; (c) was not declared an enemy 
by presidential proclamation, regardless of the nationality of the owners 
of the stock. 

2. Provided (a) the corporation was not incorporated in any enemy 
country, i.e., Germany, Austria, or Hungary; (b) more than 50% of the 
capital stock of the corporation was owned by non-enemies at the time 
of the seizure of such assets by the Alien Property Custodian, regardless 
of the fact that such corporation may have been an enemy by reason of 
doing business within enemy territory or may have been declared an 
enemy by presidential proclamation. 


B. Position of the British Government 

Under British law a corporation incorporated and having its seat in 
Germany is considered a German national irrespective of the nationality of 
any or all of its stockholders. A corporation incorporated and having its 
seat outside of enemy territory irrespective of the nationality of its stock- 
holders is considered a non-enemy national. 


Forerten Orrics, 8. W. 1, 
28rd February, 1927. 
His Excellency The Honourable ALanson B. Hoveurton, 
Ete., etc., etc. 
Your Excellency, 

With reference to the note which the Chargé d’ Affaires of the United States 
was so good as to address to me under date of January 4th on the subject of 
the reciprocal release by His Majesty’s Government in Great Britain and the 
Government of the United States of properties sequestrated in both countries 
under the Trading with the Enemy Acts, I have the honour to state that the 
memorandum enclosed in that note sets out accurately the position of His 
Majesty’s Government in regard to the matters referred to therein, subject 
to the following slight amendments: 

On page 2 of the memorandum, line 11, “The British Trading with the 
Enemy Act” should read “The British Trading with the Enemy Acts.” 

On page 3 of the memorandum in the third paragraph marked 
“B. Position of the British Government” the word “number” should be 
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“numbers,” the question involved being the numbers of the certificates of 
the particular shares referred to. 

2. In so far as the memorandum-refers to questions of release, His 
Majesty’s Government in Great Britain are prepared to carry out releases 
in the cases referred to therein, but portions of the memorandum appear to be 
inapplicable to release questions, notably paragraph 2 B, where it is a ques- 
tion of payment of American creditors, and paragraph 4 B, where the posi- 
tion of His Majesty’s Government is defined and is governed by decisions of 
the courts and of the Mixed Arbitral Tribunals. 

3. I beg leave to state that the position of His Majesty’s Government on 
the subject of reciprocity in connection with the British Trading with the 
Enemy Acts and the Treaties of Peace is accurately defined in the memoran- 
dum enclosed in Mr. Sterling’s note under reference (subject to the above 
mentioned slight amendments) and that so far as the question of property 
capable of release is involved they are prepared, on being granted reciprocal 
treatment by the Government of the United States within the terms of the 
memorandum, to release such property as is covered by the terms of the 
understanding and on the conditions stated therein. 

I have the honour to be, with the highest consideration, 


Your Excellency’s obedient Servant, 


(For the Secretary of State), 
(Signed) ROBERT VANSITTART. 


CONVENTION BETWEEN THE UNITED STATES AND MEXICO EXTENDING DURA- 
TION OF THE GENERAL CLAIMS COMMISSION PROVIDED FOR IN CON- 
VENTION OF SEPTEMBER 8, 19231 


Signed at Washington, August 16, 1927; ratifications exchanged October 12, 
1927 


Whereas a convention was signed on September 8, 1923, between the 
United States of America and the United Mexican States for the settlement 
and amicable adjustment of certain claims therein defined; and 

Whereas under Article VI of said convention the Commission constituted 
pursuant thereto is bound to hear, examine and decide within three years 
from the date of its first meeting all the claims filed with it, except as pro- 
vided in Article VIT; and 

Whereas it now appears that the said Commission cannot hear, examine 
and decide such claims within the time limit thus fixed; 

The President of the United States of America and the President of the 
United Mexican States are desirous that the time originally fixed for the 
duration of the said Commission should be extended, and to this end have 
named as their respective plenipotentiaries, that is to say: 


1 U. S. Treaty Series, No. 758. 
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The President of the United States of America, Honorable Frank B. Kel- 
logg, Secretary of State of the United States; and 

The President of the United Mexican States, His Excellency Sefior Don 
Manuel C. Téllez, Ambassador Extraordinary and Plenipotentiary of the 
United Mexican States at Washington; 

Who, after having communicated to each other their respective full 
powers found in good and due form, have agreed upon the following articles: 


ARTICLE I 


The high contracting parties agree that the term assigned by Article VI 
of the convention of September 8, 1923, for the hearing, examination and de- 
cision of claims for loss or damage accruing prior to September 8, 1923, 
shall be and the same hereby is extended for a time not exceeding two years 
from August 30, 1927, the day when, pursuant to the provisions of the said 
Article VI, the functions of the said Commission would terminate in respect 
of such claims; and that during such extended term the Commission shall 
also be bound to hear, examine and decide all claims for loss or damage ac- 
cruing between September 8, 1923, and August 30, 1927, inclusive, and filed 
with the Commission not later than August 30, 1927. 

It is agreed that nothing contained in this article shall in any wise alter 
or extend the time originally fixed in the said Convention of September 8, 
1928, for the presentaticn of claims to the Commission, or confer upon the 
Commission any jurisdiction over any claim for loss or damage accruing 
subsequent to August 30, 1927. 

ARTICLE IT 


The present convention shall be ratified and the ratifications shall be ex- 
changed at Washington as soon as possible. 

In witness whereof the above-mentioned plenipctentiaries have signed 
the same and affixed their respective seals. 

Done in duplicate at the City of Washington, in the English and Spanish 
languages, this sixteenth day of August in the year one thousand nine hun- 
dred and twenty-seven. 

Frank B. KeLLoaa [sear] 
ManvuEL C. TÉLLEZ [SEAL] 


TREATY BETWEEN THE UNITED KINGDOM AND SIAM FOR THE REVISION 
OF THEIR MUTUAL TREATY ARRANGEMENTS AND PROTOCOL 
CONCERNING JURISDICTION APPLICABLE IN SIAM 

TO BRITISH SUBJECTS, ETC.! 


Signed at London, J uly 14, 1925; ratifications exchanged, March 80, 1926. 


His Majesty the King of the United Kingdom of Great Britain and 
Ireland and of the British Dominions beyond the Seas, Emperor of India, 


1 British Treaty Series No. 7 (1926). Cmd. 2642. 
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and His Majesty the King of Siam, being desirous of maintaining and 
strengthening the relations of friendship which happily exist between them, 
have resolved to proceed to a revision of their mutual treaty arrangements, 
and have for that purpose named as their plenipotentiaries, that is to say: 

His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India: The Right 
Honourable Joseph Austen Chamberlain, a Member of Parliament, His 
Majesty’s Principal Secretary of State for Foreign Affairs; and 

His Majesty the King of Siam: Phya Prabha Karawongse, His Envoy 
Extraordinary and Minister Plenipotentiary at the Court of His Britannic 
Majesty; 

Who, after having communicated to each other their respective full 
powers, found in good and due form, have agreed upon the following articles: 


ARTICLE 1 


His Britannic Majesty recognises that the principle of national autonomy 
sùall apply to the Kingdom of Siam in all that pertains to the imposition of 
customs duties on the importation and exportation of merchandise, to draw- 
backs and to transit and all other taxes and impositions; and, subject to the 
condition of equality of treatment with other nations in these respects, His 
Britannic Majesty agrees to assent to the imposition in Siam of customs 
duties higher than those established by existing treaties; on the further 
condition, however, that all other nations entitled to claim the benefit of 
special rates of customs duties in Siam assent to such higher duties freely and 
without the requirement of any compensatory benefit or privilege. 


ARTICLE 2 


The subjects of each of the high contracting parties shall have free access 
to the courts of justice of the other in pursuit and defence of their rights; 
they shall be at liberty, equally with native subjects and with the subjects or 
citizens of the most favoured nation, to choose and employ lawyers, advo- 
cates and representatives to pursue and defend their rights before such 
courts. There shall be no conditions or requirements imposed upon British 
subjects in connection with such access to the courts of justice in Siam, which 
do not apply to native subjects or to the subjects or citizens of the most 
favoured nation. 

ARTICLE 3 


The subjects of each of the high contracting parties shall be entitled in the 
territories of the other, provided that they comply with the laws and regula- 
tions in force, to engage in religious and charitable work, to open and conduct 
educational establishments, and to do anything incidental to or necessary for 
those purposes, upon the same terms as native subjects. 

The subjects of each of the high contracting parties shall enjoy in the 
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- territories of the other entire liberty of conscience, and, subject to the laws 
and regulations in force, shall enjoy the right of private and public exercise 
of their religion. 

ARTICLE 4 


The vessels of war of each of the high contracting parties may enter; 
remain and make repairs in those ports and places of the other to which the 
vessels of war of other nations are accorded access; they shall there submit 
to the same regulations and enjoy the same honours, advantages, privileges 
and exemptions as are now or may hereafter be conceded to the vessels of 
war of any other nation. 

ARTICLE 5 


From the date of the exchange of ratifications of the present treaty and of 
the Treaty of Commerce and Navigation between the United Kingdom and 
Siam, concluded at London on the 14th July, 1925, the following treaties, 
conventions and agreements between the two high contracting parties shall 
cease to be binding: 

The treaty signed on the 20th June, 1826, together with the additional 

articles thereto ratified on the 17th January, 1827. 

The Treaty of Friendship and Commerce signed at Bangkok on the 18th 
April, 1855, together with the agreement supplementary thereto, signed 
at Bangkok on the 13th May, 1856. 

The Agreement for Regulating the Traffic in Spirituous Liquors, signed at 
London on the 6th April, 1883. 

The Treaty for the Prevention of Crime and the Promotion of Commerce, 
signed at Bangkok on the 3rd September, 1883, together with the 
exchange of notes in 1896 extending the operation of that treaty in Siam. 

The treaty concerning certain boundaries and the jurisdiction of Siamese 
courts, signed at Bangkok on the 10th March, 1909, together with 
annexes thereto. 

Provided, however, that Articles'1, 2, 3 and 4, and Annexes I and ITI of 
the treaty signed at Bangkok on the 10th March, 1909, together with all 
provisions of any treaty in force at the time of the signature of the 
present treaty, which fix or delimit the boundary between Siam and 
British possessions or protectorates, shall remain in force. 


ARTICLE 6 


The provisions of the agreement on the registration of British subjects in 
Siam, signed at Bangkok on the 29th November, 1899, as extended in ac- 
cordance with the note dated the 3rd October, 1910, from His Royal High- 
ness the Minister for Foreign Affairs of Siam to His Britannic Majesty’s 
Minister at Bangkok, remain in force and shall be applicable for the purposes’ 

.of the present treaty and of the commercial treaty signed this day, except in 


2 Printed infra, p. 18. 
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so far as Articles 4 and 5 of the said agreement are inconsistent with the 
terms of the treaties signed this day or of the jurisdiction protocol attached 
to the present treaty. 

The provisions of the said agreement relating to persons of Asiatic descent 
born within His Majesty’s dominions and to their children born in Siam shall 
respectively extend to persons to whom the said agreement does not apply 
and who enjoy the protection of His Britannic Majesty by virtue of being 
citizens of or born in British protectorates, British-protected States, or 
territories in respect of which a mandate on behalf of the League of Nations 
has been accepted by His Britannic Majesty, and to the children of such 
persons. 

ARTICLE 7 


The provisions of the present treaty which apply to subjects of the high 
contracting parties shall also be applicable to limited liability and other 
companies, partnerships and associations duly constituted in accordance 
with the laws of such high contracting parties. 

ARTICLE 8 


The provisions of the present treaty which apply to British subjects shall 
also be deemed to apply to all persons who both enjoy the protection of His 
Britannic Majesty and are entitled to registration in Siam in accordance with 
Article 6 of the present treaty. 


ARTICLE 9 


The stipulations of Articles 2, 3 and 4 of the present treaty shall not be 
applicable to India or to any of His Britannic Majesty’s self-governing 
dominions, colonies, possessions or protectorates, unless notice is given by 
His Britannic Majesty’s representative at Bangkok, of the desire of His 
Britannic Majesty that the said stipulations shall apply to any such territory. 


ARTICLE 10 


The terms of the preceding article relating to India and to His Britannic 
Majesty’s self-governing dominions, colonies, possessions and protectorates 
shall apply also to any territory in respect of which a mandate on behalf of 
the League of Nations has been accepted by His Britannic Majesty. 


ARTICLE 11 


The present treaty shall come into effect on the date of the exchange of 
ratifications, and shall remain in force for ten years from that date. 

In case neither of the high contracting parties shall have given notice to 
the other twelve months before the expiration of the said period of ten years 
of its intention to terminate the present treaty, it shall remain in force until 
the expiration of one year from the date on which either of the high con- 
tracting parties shall have denounced it. 
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It is clearly understood, however, that such denunciation shall not have 
the effect of reviving any of the treaties, conventions, arrangements or agree- 
ments abrogated by former treaties or agreements or by Article 5 hereof. 

As regards India or any of His Britannic Majesty’s self-governing domin- 
ions, colonies, possessions or protectorates, or any territory in respect of 
which a mandate on behalf of the League of Nations has been accepted by 
His Britannic Majesty, to which the stipulations of Articles 2, 3 and 4 of the 
present treaty shall have been made applicable under Articles 9 or 10, either 
of the high contracting parties shall have the rigkt to terminate it separately 
on giving twelve months’ notice to that effect. Such notice, however, can- 
not be given so as to take effect before the termination of the period of ten 
years mentioned in the first paragraph of this article except in the case of His 
Britannic Majesty’s self-governing dominions (including territories admin- 
istered by them under mandate) and the colony of Southern Rhodesia, in 
respect of which notice of termination may be given by either high con- 
tracting party at anv time. 

ARTicLE 12 


This treaty shall be rat#fied and the ratifications thereof shall be exchanged 
at London as soon as possible. 

In witness whereof the respective plenipotentiaries have signed the present 
treaty, and have thereunto affixed their seals. 

Done in duplicate in the English language, at London, the 14th day of 
July, in the nineteen hundred and twenty-fifth year of the Christian era, 
corresponding to the 14th day of the 4th month in the 2468th year of the 
Buddhist era. ` 

(L.S.) AUSTEN CHAMBERLAIN. 
(L.S.) PRABHA KARAVONGS. 


ANNEX 


PROTOCOL CONCERNING JURISDICTION APPLICABLE IN THE KINGDOM OF SIAM 
~ TO BRITISH SUBJECTS AND OTHERS ENTITLED TO BRITISH PROTECTION 


At the moment of proceeding this day to the signature of the general 
treaty between His Majesty the King of Siam and His Britannic Majesty, 
the plenipotentiaries of the two high contracting parties have agreed as 
follows: 

ARTICLE 1 

The system of jurisdiction heretofore established in Siam for British 
subjects and the privileges, exemptions and immunities now enjoyed by 
British subjects in Siam as a part of, or appurtenant to the said system, shall 
absolutely cease and determine on the date of the exchange of ratifications 
of the above-mentioned treaty, and thereafter all British subjects, corpora- 
tions, companies and associations, and all British-protected persons in Siam 
shall be subject to the jurisdiction of the Siamese courts. 
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ARTICLE 2 


Until the promulgation and putting into force of all the Siamese codes, 
namely, the Penal Code, the Civil and Commercial Code, the Codes of 
Procedure and the Law for Organisation of Courts, and for a period of five 
years thereafter, but no longer, His Britannic Majesty, through his diplo- 
matic and consular officials in Siam, whenever in his discretion he deems it 
proper so to do in the interest of justice, may, by means of a written requisi- 
tion addressed to the judge or judges of the court in which such case is 
pending, evoke any case pending in any Siamese court, except the Supreme 
or Dika Court, in which a British subject, corporation, company or associa- 

“tion, or a British-protected person is defendant or accused. 

Such case shall then be transferred to the said diplomatic or consular 
official for adjudication, and the jurisdiction of the Siamese courts over 
such case shall thereupon cease. Any case so evoked shall be disposed of by 
the said diplomatic or consular official in accordance with English law, 
except that as to all matters coming within the scope of codes or laws of the 
Kingdom of Siam regularly promulgated and in force, the texts of which have 
been communicated to the British Legation in Bangkok, the rights and 
liabilities of the parties shall be determined by Siamese law. 

For the purpose of trying such cases and of executing any judgments 
which may be rendered therein, the jurisdiction of the said diplomatic and 
consular officials in Siam is continued. 

Should His Britannic Majesty perceive, within a reasonable time after the 
promulgation thereof, any objection to the said codes, namely, the Penal 
Code, the Civil and Commercial Code, the Codes of Procedure and the Law 
for Organisation of Courts, the Siamese Government will endeavour to take 
such objections into account. 

ARTICLE 3 

Appeals from judgments of courts of first instance in cases to which British 
subjects, corporations, companies or associations, or British-protected per- 
sons may be parties shall be adjudged by the Court of Appeal at Bangkok. 

An appeal on a question of law shall lie from the Court of Appeal at 
Bangkok to the Supreme or Dika Court. 

A British subject, corporation, company or association, or British-pro- 
tected person, who is defendant or accused in any case arising in the prov- 
inces, may apply for a change of venue, and should the court consider such 
change desirable the trial shall take place either at Bangkok or before the 
judge in whose court the case would be tried at Bangkok. 

The provisions of this article shall remain in force so long as the right of 
evocation continues to exist in accordance with Article 2. 


ARTICLE 4 


In order to prevent difficulties which may arise from the transfer of juris- 
diction contemplated by the present protocol, it is agreed as follows: 


a 
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(a) All cases instituted subsequently to the date of the exchange of rati- 
fications of the above-mentioned treaty shall be entered and decided 
in the Siamese courts, whether the cause of action arose before or 
after the date of said exchange of ratifications. 

(b) All cases pending before the diplomatic and consular officials of His 
Britannic Majesty in Siam on the said date shall take their usual 
course before such officials until such cases have been finally disposed 
of, and the jurisdiction of the said diplomatic and consular officials 
shall remain in full force for this purpose. 

In connection with any case coming before the said diplomatic or consular 
officials under clause (6) of this article, or which may be evoked by the said 
officials under Article 2, the Siamese authorities shall upon request by such 
diplomatic or consular officials lend their assistance in all matters pertaining 
to the case. 

In witness whereof the undersigned plenipotentiaries have signed the 
present protocol and affixed thereto their seals. 

(L.S.) AUSTEN CHAMBERLAIN. 
(u.8.) PRABHA KARAVONGS. 
TREATY OF COMMERCE AND NAVIGATION BETWEEN THE UNITED KINGDOM 
AND SIAM ! 


Signed at London, July 14, 1925; ratifications exchanged at London, March 80, 
1926 


His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India, and His 
Majesty the King of Siam, being desirous of facilitating and extending the 
commercial relations already existing between their respective countries, 
have determined to conclude a treaty of commerce and navigation with this 
object, and have appointed as their plenipotentiaries, that is to say: 

His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India: The Right 
Honourable Joseph Austen Chamberlain, a Member of Parliament, His 
Majesty’s Principal Secretary of State for Foreign Affairs; and 

His Majesty the King of Siam: Phya Prabha Karawongse, His Envoy 
Extraordinary and Minister Plenipotentiary at the Court of His Britannic 
Majesty; 

Who, after having communicated to each other their respective full powers, 
found in good and due form, have agreed upon the following articles: 


ARTICLE 1 


There shall be between the territories of the two contracting parties 
reciprocal freedom of commerce and navigation. 


1British Treaty Series No. 8 (1926). Cmd. 2643, 
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The subjects of each of the two contracting parties, upon conforming 
themselves to the laws and regulations applicable generally to native sub- 
jects, shall have liberty freely and securely to come, with their ships and 
cargoes, to all places and ports in the territories of the other to which subjects 
of that contracting party are, or may be, permitted to come, and shall enjoy 
the same rights, privileges, liberties, favours, immunities and exemptions in 
matters of commerce and navigation as are, or may be, enjoyed by subjects 
of that contracting party. 

ARTICLE 2 


The subjects of either of the two contracting parties shall be entitled to 
enter, travel and reside in the territories of the other so long as they. satisfy 
and observe the conditions and regulations applicable to the entry, travelling 
and residence of all foreigners. 

ARTICLE 3 


The dwellings, warehouses, factories and shops and all other property of 
the subjects of each of the two contracting parties in the territories of the 
other, and all premises appertaining thereto, used for purposes of residence 
or commerce, shall be respected. Except under*the conditions and with the 
forms prescribed by the laws, ordinances and regulations for native subjects 
or for the subjects or citizens of the most favoured foreign country, no 
domiciliary visit shall be instituted and no search of any such buildings or 
premises be carried out, nor shall books, papers or accounts be examined or 
inspected. 

ARTICLE 4 


In so far as taxes, rates, customs duties, imposts, fees which are substan- 
tially taxes and any other similar charges are concerned, the subjects of each 
of the two contracting parties in the territories of the other shall enjoy, in 
respect of their persons, their property, rights and interests, and in respect 
of their commerce, industry, profession, occupation or any other matter, in 
every way the same treatment as the subjects of that party or the subjects 
or citizens of the most favoured foreign country. 


ARTICLE 5 


With respect to all forestry undertakings, and to searches for minerals 
(including oil) and mining operations (including oil wells), in Siam, British 
' subjects and companies, partnerships and associations established in His 
Britannic Majesty’s territories shall be entitled to treatment not less favour- 
` able than that which is, or may hereafter be, accorded to Siamese subjects or 
the subjects or citizens of any other foreign country. 


ARTICLE 6 


The two contracting parties agree that in all matters relating to commer- 
cial or industrial pursuits or the exercise of professions or occupations, any 
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privilege, favour or immunity which either of the two contracting parties has 
actually granted, or may hereafter grant, to the subjects or citizens of any 
other foreign country shall be extended, simultaneously and unconditionally, 
without request and without compensation, to the subjects of the other, it 
being their intention that the pursuit of commerce and industry in the 
territories of each of the two contracting parties shall be placed in all respects 
on the footing of the most favoured nation. 


ARTICLE 7 


The subjects of each of the two contracting parties in the territories of the 
other shall be at full liberty to acquire and possess every description of 
property, movable and immovable, which the laws of the other contracting 
party permit, or shall permit, the subjects or citizens of any other foreign 
country to acquire and possess. They may dispose of the same by sale, 
exchange, gift, marriage, testament or in any other manner, or acquire the 
same by inheritance, under the same conditions as are, or shall be, established 
with regard to subjects of the other contracting party, or the subjects or 
citizens of the most favoured foreign country. 

They shall not be subjected in any of the cases mentioned in the foregoing 
paragraph to any taxes, imposts or charges of whatever denomination other 
or higher than those which are, or shall be, applicable to native subjects, or 
to the subjects or citizens of the most favoured foreign country. 

They shall also be permitted to export their property and their goods in 
general, and shall not be subjected in these matters to any other restrictions 
or to any other or higher duties than those to which native subjects or the 
subjects or citizens of any other foreign country wculd be liable in similar 
circumstances. 

In all these matters British subjects shall continue to enjoy in Siam the 
same rights and, subject to the provisions of Articles 4 and 8 of the present 
treaty, be subject to the same obligations as those which were provided for 
by Article 6 of the Anglo-Siamese treaty signed at Bangkok on the 10th 
March, 1909. 

ARTICLE 8 


In all that relates to compulsory military service and to the exercise of 
compulsory judicial, administrative and municipal functions, the subjects of 
one of the two contracting parties shall not be accorded in the territories 
of the other less favourable treatment than that which is, or may be, accorded 
to subjects or citizens of the most favoured foreign country. 

British subjects in Siamese territory shall be exempted from all compulsory 
military service whatsoever, whether in the army, navy, air force, national 
guard or militia. They shall similarly be exempted from all forms of com- 
pulsory manual labour (except in cases of sudden and unexpected occurrences 
involving great public danger, or where Siamese law gives the option of 
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performing such labour in lieu of the payment of taxes) and from the exercise 
of all compulsory judicial, administrative and municipal functions whatever, 
as well as from all contributions, whether in money or in kind, imposed as an 
equivalent for such personal service, and finally from all forced loans, whether 
in money or in kind, and from all military exactions or contributions. 

It is, however, understood that British subjects shall continue as hereto- 
fore to be liable to capitation tax. 


ARTICLE 9 


Articles produced or manufactured in the territories of one of the two 
contracting parties, imported into the territories of the other, from whatever 
place arriving, shall not be subjected to other or higher duties or charges 
than those paid on the like articles produced or manufactured in any other 
foreign country. Nor shall any prohibition or restriction be maintained or 
imposed on the importation of any article, produced or manufactured in the 
territories of either of the two contracting parties, into the territories of the 
other, from whatever place arriving, which shall not equally extend to 
the importation of the like articles produced or manufactured in any other 
foreign country. 7 

The only exceptions to this general rule shall be in the case of the sanitary 
or other prohibitions occasioned by the necessity of securing the safety of 
persons, or the protection of animals or plants against diseases or pests, and 
of the measures applicable in the territories of either of the two contracting 
parties with respect to articles enjoying a direct or indirect bounty in the 
territories of the other contracting party. 


ARTICLE 10 


The following articles manufactured in any of His Britannic Majesty’s 
territories to which this treaty applies, viz., cotton yarns, threads, fabrics 
and all other manufactures of cotton, iron and steel and manufactures 
thereof, and machinery and parts thereof, shall not, on importation into 
Siam, be subjected to any customs duty in excess of 5 per cent. ad valorem 
during the first ten years after this treaty has come into force. 

It is understood that the articles to which this provision applies shall be 
those included in the groups III (1), TIT (c) and HI (a), in Volume I of the 
Annual Statement of the Trade of the United Kingdom for 1923 compiled 
in the Statistical Office of the British Customs and Excise Department. 

It is further understood that in regard to particular classes of the above- 
mentioned articles customs duties may be imposed on a specific basis, pro- 
vided that such specific duties do not in any case exceed in amount the 
equivalent of 5 per cent. ad valorem. 


ARTICLE 11 


Drawback of the full amount of duty shall be allowed upon the exportation 
from Siam of all goods previously imported into Siam from His Britannie 
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Majesty’s territories which, though landed, have not gone into consumption 
in Siam, or been subjected there to any process. 

Nevertheless, His Britannic Majesty will not claim the advantages of this 
article in so far as exports of filled gunny bags are concerned, so long as the 
duty leviable on the importation of gunny bags into Siam from the territories 
of His Britannic Majesty shall not exceed 1 per cent. ad valorem. 


ARTICLE 12 


As soon as possible and in any case within six months of the coming into 
force of this treaty a supplementary convention shall be concluded between 
the two contracting parties which shall determine all matters incidental to 
the application of the duties specified in Articles 10 and 11 of this treaty. 


ARTICLE 13 


Any prohibitions or restrictions, whether by the creation or maintenance 
of a monopoly or otherwise, which are, or may hereefter be, imposed in Siam 
on the importation, purchase and sale of arms and ammunition shall not be 
so framed or administered as to prevent British subjects, firms and com- 
panies from obtaining adequate supplies of industzial explosives for use in 
their industries, it being understood that nothing in this article shall preclude 
the Siamese Government from enforcing such reasonable regulations as 
may be required in the interests of public safety. 


ARTICLE 14 


Each of the two contracting parties undertakes to inform the other of its 
intention to establish any monopoly with a view to securing that the 
monopoly shall interfere as little as possible with the trade between the 
territories of the two contracting parties. 

In the event of the establishment of any such monopoly, the question of 
the payment of compensation, and the amount, if any, of such compensation 
which shall be paid to the subjects or companies, partnerships or associations 
of one of the two contracting parties established in the territories of the other, 
shall be settled by mutual agreement between the two contracting parties or 
by arbitration. 

Nothing in this article shall require the payment of compensation in the 
event of the establishment of a monopoly relating to opium or other drugs 
included now or hereafter within the scope of the International Opium Agree- 
ment and of the International Opium Convention signed at Geneva on the 
llth February, 1925, and the 19th February, 1925, respectively. 


ARTICLE 15 


Articles produced or manufactured in the territories of either of the two 
contracting parties, exported to the territories of the other, shall not be 
subjected to other or higher duties or charges than those paid on the like 
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articles exported to any other foreign country. Nor shall any prohibition or 
restriction be imposed on the exportation of any article from the territories of 
either of the two contracting parties to the territories of the other which 
shall not equally extend to the exportation of the like articles to any other 
foreign country. 

Nothing in this article shall apply to any prohibition or restriction imposed 
on the exportation of opium or other dangerous drugs included within the 
scope of the International Opium Convention signed at Geneva on the 19th 
February, 1925. 


ARTICLE 16 


Articles exported from Siam to His Britannic Majesty’s territories shall 
not from the time of production to the date of shipment pay more than one 
impost, whether this be levied as an inland or transit duty or paid on 
exportation. 

Where the Siamese Government has granted concessions which provide for 
payments to the government in respect of the product to which the concession 
relates on the understanding that an inland duty formerly levied should be 
withdrawn the payments in question shall be lreld to include an impost for 
the purpose of this article. 


ARTICLE 17 


Having regard to the provisions of Article 7 of the International Conven- 
tion relating to the Simplification of Customs Formalities signed at Geneva 
on the 8rd November, 1923, the two contracting parties agree to take the 
most appropriate measures by their national legislation and administration. 
both to prevent the arbitrary or unjust application of their laws and regula- 
tions with regard to customs and other similar matters, and to ensure redress 
by administrative, judicial or arbitral procedure for those who have been 
prejudiced by such abuses. 

ARTICLE 18 


Internal duties levied within the territories of either of the two contracting 
parties for the benefit of the State or local authorities on goods, the produce 
or manufacture of the territories of the other party, shall not be other or 
greater than the duties levied in similar circumstances on the like goods of 
national origin, provided that in no case shall such duties be more burden- 
some than the duties levied in similar circumstances on the like goods of any 
other foreign country. 


ARTICLE 19 


The two contracting parties agree, with respect to the treatment of com- 
mercial travellers and samples, to accord to each other all those facilities 
and privileges which are set out in the International Convention relating 
to the Simplification of Customs Farmalities signed at Geneva on the 3rd 
November, 1923. 


24 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Any further facilities or privileges acecrded by either party to any other 


. foreign country in respect of commercial travellers or samples shall be 


extended unconditionally to the other party. 


ARTICLE 20 


Limited liability and other companies, partnerships and associations 
formed for the purpose of commerce, insurance, finance, industry, transport 
or any other business, and established in the territories of either party, shall, 
provided that they have been duly constituted in accordance with the laws 
in force in such territories, be entitled, in the territories of the other, to exer- 
cise their rights and appear in the courts either as plaintiffs or defendants, 
subject to the laws of such other party. 

Each of the two contracting parties undertakes to place no obstacle in the 
way of such companies, partnerships and associations which may desire to 


„carry on in its territories, whether through the establishment of branches or 


otherwise, any description of business which the companies, partnerships and 
associations of any other foreign country are, or may be, permitted to carry 
on. ; 

Limited liability and other companies, partnerships and associations of 
either party shall enjoy in the territories af the other treatment in regard to 
taxation no less favourable than that accorded to the limited liability and 
other companies, partnerships and associations of that party. 

In no case shall the treatment accorded by either of the two contracting 
parties to companies, partnerships and associations of the other be less 
favourable in respect of any matter whatever than that accorded to com- 
panies, partnerships and associations of the most favoured foreign country. 


ARTICLE 21 


Each of the two contracting parties shall permit the importation or ex- 
portation of all merchandise which may be legally imported or exported, 
and also the carriage of passengers from or to their respective territories, 


, upon the vessels of the other, and such vessels, their cargoes and passengers 
< shall enjoy the same privileges as, and shall not be subject to any other or 
‘ higher duties, charges or restrictions than national vessels and their cargoes 


and passengers, or the vessels of any other foreign country and their cargoes 
and passengers. 
ARTICLE 22 


In all that regards the stationing, loading and unloading of vessels in the 
ports, docks, roadsteads and harbours of th2 territories of the two contracting 


` parties, no privilege or facility shall be granted by either party to vessels of 


any other foreign country or to national vessels which is not equally granted 
to vessels of the other party from whatsoever place they may arrive and 
whatever may be their place of destination. 
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ARTICLE 23 


In regard to duties of tonnage, harbour, pilotage, lighthouse, quarantine 
or other analogous duties or charges of whatever denomination levied in the 
name or for the profit of the government, public functionaries, private in- 
dividuals, corporations or establishments of any kind, the vessels of each of 
the two contracting parties shall enjcy in the ports of the territories of the 
other treatment at least as favourable as that accorded to national vessels 
or the vessels of any other foreign country. 


ARTICLE 24 


The provisions of this treaty relating to the mutual concession of national 
treatment in matters of navigation do not apply to the coasting trade. In 
respect of the coasting trade, however, as also in respect of all other matters 
of navigation, the subjects and vessels of each of the contracting parties 
shall enjoy most-favoured-nation treatment in the territories of the other, 
in addition to any other advantages that may be accorded by this treaty. 

The vessels of either contracting party may, nevertheless, proceed from 
one port to another port in the territories of the other contracting party, 
either for the purpose of landing the whole or part of their cargoes or passen- 
gers brought from abroad, or of taking on board the whole or part of their 
cargoes or passengers for a foreign destination. 

It is also understood that in the event of the coasting trade of either party 
being exclusively reserved to national vessels, the vessels of the other party, 
if engaged in trade to or from places not within the limits of the coasting 
trade so reserved, shall not be prohibited from the carriage between two 
ports of the territories of the former party of passengers holding through 
tickets or merchandise consigned on through bills of lading to or from places 
not within the above-mentioned limits, and while engaged in such carriage 
these vessels and their passengers and cargoes shall enjoy the full privileges 
of this treaty. 

ARTICLE 25 


Any vessels of either of the two contracting parties which may be com- 
pelled by stress of weather or by accident to take shelter in a port of the 
territories of the other shall be at liberty to refit therein, to procure all neces- 
sary stores and to put to sea again, without paying any dues other than such 
as would be payable in a similar case by a national vessel. In case, however, 
the master of a merchant vessel should be under the necessity of disposing of 
a part of his merchandise in order to defray his expenses, he shall be bound to 
conform to the regulations and tariffs of the place to which he may have 
come. 

If any vessel of one of the two contracting parties shall run aground or be 
wrecked upon the coasts of the territories of the other, such vessel and all 
parts thereof and all furniture and appurtenances belonging thereto, and all 
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goods and merchandise saved therefrom, including any which may have been 
cast into the sea, or the preceeds thereof, if sold, as well as all papers found on 
board such stranded or wrecked vessel, shall be given up to the owners of 
such vessel, goods, merchandise, &c., or to their agents, when claimed by 
them. If there are no such owners or agents on the spot, then the vessel, 
goods, merchandise, &c., referred to shall, in so far as they arethe property of 
a subject of the second contracting party, be delivered to the consular officer 
of that contracting party in whose district the wreck or stranding may have 
taken place, upon being claimed by him within the period fixed by the laws of 
that contracting party, and such consular officer, owners or agents shall pay 
only the expenses incurred in the preservation of the property, together with 
the salvage or other expenses which would have been payable in the like case 
of a wreck or stranding of a national vessel. 

The two contracting parties agree, however, that merchandise saved shall 
not be subjected to the payment of any customs duty unless cleared for 
coternal consumption. 

In the case of a vessel being driven in by stress of weather, run aground or 
wrecked, the respective consular officer shall, if the owner or master or other 
egent of the owner is not present, or is present and requires it, be authorised 
to interpose in order to afford the necessary assistance to his fellow-country- 
nen. 

ARTICLE 26 


All vessels which, according to British law, are deemed to be British ves- 
s2ls, and all vessels which, according to Siamese law, are deemed to be Sia- 
mese vessels, shall, for the purposes of this treaty, be deemed British or 
Siamese vessels respectively. 


ARTICLE 27 


It shall be free to each of the two contracting parties to appoint consuls- 
general, consuls, vice-consuls and consular agents to reside in the towns and 
ports of the territories of the ather to which such representatives of any other 
action may be admitted by the respective governments. Such consuls- 
zeneral, consuls, vice-consuls and consular agents, however, shall not enter 
aron their functions until after they shall have been approved and admitted 
x the usual form by the government to which they are sent. 

The consular officers of one of the two contracting parties shall enjoy in the 
‘exritories of the other the same official rights, privileges and exemptions as 
gre or may be accorded to similar officers of any other foreign country. 


ABTICLE 28 


` in the case of the death of a subject of one of the two contracting parties in 
tae territories of the other, leaving kin but without leaving at the place of his 
dase any person entitled by the laws of his country to take charge of and 
adninister the estate, the competent consular officer of the country to which 
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the deceased belonged shall, upon fulfilment of the necessary formalities, be 
empowered to take custody of and administer the estate in the manner and 
under the limitations prescribed by the law of the country in which the 
property of the deceased is situated. 

It is understood that in all that concerns the administration of the estates 
of deceased persons, any right, privilege, favour or immunity which either 
contracting party has actually granted, or may hereafter grant, to the con- 
sular officers of any other foreign country shall be extended immediately and 
unconditionally to the consular officers of the other contracting party. 


ARTICLE 29 


The ¢onsular officers of one of the two contracting parties residing in the 
territories of the other shall receive from the local authorities such assistance 
as can by law be given to them for the recovery of deserters from the vessels 
of the former party. Provided that this stipulation shall not apply to sub- 
jects of the contracting party from whose local authorities assistance is 
requested. 

ARTICLE 30 


The subjects of each of the two contracting parties shall have in the terri- 
tories of the other the same rights as subjects of that contracting party in 
regard to patents for inventions, trade-marks, trade names, designs and 
copyright in literary and artistic works, upon fulfilment of the formalities 
prescribed by law. 

ARTICLE 31 


As soon as possible after the preponderating proportion of the imports into 
Siam is obtained from countries whose subjects or citizens shall have become 
subject to Siamese law and jurisdiction (even though still enjoying privileges 
under the right of evocation), the Siamese Government will promulgate and 
bring into operation laws for the proper regulation of the matters dealt with 
in Article 30 and will also take the necessary measures for the regulation of 
merchandise marks by which imported products shall be protected from 
competition through false marks, false indications of origin, the short reeling 
of yarns, and the false lapping of piece-goods. 


ARTICLE 32 


It is hereby understood and agreed that none of the stipulations of the 
present treaty by which Siam grants most-favoured-nation treatment is to be 
interpreted as granting rights, powers, privileges or immunities arising solely 
by virtue of the existence of rights of exemption from Siamese jurisdiction, 
judicial, administrative or fiscal, possessed by other foreign countries. 


ARTICLE 33 


The two contracting parties agree that any dispute that may arise between 
them as to the proper interpretation or application of any of the provisions of 
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the present treaty shall, at the request of either party, be referred to arbitra- 
tion, and both parties hereby undertake to accept as binding the arbitral 
award. ; 

The court of arbitration to which disputes shall be referred shall be the 
Permanent Court of International Justice at The Hague, unless in any 
particular case the two contracting parties agree otherwise. 


ARTICLE 34 


_ The stipulations of the present treaty shall not be applicable to India or to 
any of His Britannic Mejesty’s self-governing dominions, colonies, posses- 
sions or protectorates unless notice is given- by His Britannic Majesty’s 
representative at Bangkok of the desire of His Britannic Majesty that the 
said stipulations shall apply to any such territory. 

“Nevertheless, goods produced or manufactured in India or in any of His 
Britannic Majesty’s self-governing dominions, colonies, possessions or pro- 
tectorates shall enjoy in Siam complete and unccnditional most-favoured- 
nation treatment so long as goods produced or manufactured in Siam are 
accorded in India, or such self-governing dominion, colony, possession or 
protectorate, treatment as favourable as that accorded to goods produced or 
manufactured in any other foreign country. 


ARTICLE 35 


The terms of the preceding article relating to India and to His Britannic 
Majesty’s self-governing dominions, colonies, possessions and protectorates 
shall apply also to any territory in respect of which a mandate on behalf of 
the League of Nations has been accepted by His Britannic Majesty. 


ARTICLE 36 


The provisions of the present treaty which apply to British subjects shall 
also be deemed to apply to all persons who both enjoy the protection of His 
Britannic Majesty and are entitled to registration in Siam in accordance 
with Article 6 of the general treaty signed this day. 


ARTICLE 37 


The present treaty shall be ratified and the ratifications shall be exchanged 
at London as soon as possible. It shall come into force on the same day as 
the general treaty between the two contracting parties signed this day, and 
shall be binding during ten years from the date of its coming into force. In 
case neither of the two contracting parties shall have given notice to the other 
twelve months before the expiration of the said period of ten years of its 
intention to terminate the present treaty, it shall remain in force until the 
expiration of one year from the date on which either of the two contracting 
parties shall have denounced it. 

l 2 Printed supra p. 12 at p. 14 
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Tt is clearly understood that such denunciation shall not have the effect of 
reviving any of the treaties, conventions, arrangements or agreements 
abrogated by former treaties or agreements or by Article 5 of the general 
treaty signed this day. 

As regards India or any of His Britannic Majesty’s self-governing domin- 
ions, colonies, possessions or protectorates, or any territory in respect of 
which a mandate on behalf of the League of Nations has been accepted by 
His Britannic Majesty to which the stipulations of the present treaty shall 
have been made applicable under Articles 34 and 35 either of the two con- 
tracting parties shall have the right to terminate it separately on giving 
twelve months’ notice to that effect. Such notice, however, cannot be given 
so as to take effect before the termination of the period of ten years men- 
tioned in the first paragraph of this article, except in the case of His Britannic 
Majesty’s self-governing dominions (including territories administered by 
them under mandate) and the colony of Southern Rhodesia, in respect of 
which notice of termination may be given by either contracting party at any 
time. 

In witness whereof the respective plenipotentiaries have signed the present 
treaty and have affixed thereto their seals. 

Done in duplicate in the English language, at London, the 14th day of 
July, in the nineteen hundred and twenty-fifth year of the Christian era, 
corresponding to the 14th day of the 4th month in the 2468th year of the 
Buddhist era. . 
(u.s.) AusTEN CHAMBERLAIN. ` 
(u.s.) PRABHA KARAVONGS. ' 


NOTES EXCHANGED BETWEEN THE UNITED KINGDOM AND SIAM IN CONNECTION 
WITH THE GENERAL AND COMMERCIAL TREATIES BETWEEN THE UNITED 
KINGDOM AND SIAM, SIGNED AT LONDON ON JTLY 14, 1925! 


London, July 14-September 16, 1925 


No. 1. 
The Siamese Minister to Mr. Austen Chamberlain 


SIAMESE LEGATION, LONDON, July 14, 1926. 
Sir: 

In signing this day the general and commercial treaties between Great 
Britain and Siam, I have the honour to assure you, by order of my gov- 
ernment, that it is not the present intention of the Royal Siamese Govern- . 
nent to impose any new, or increase any existing, export duties on teak, 
tin or rice. 

I have, &ce. 
PRABHA KaRawones. 


1 British Treaty Series No. 9 (1926). Cmd. 2644, 2 Printed supra, pp. 12 and 18. 
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No. 2. 
The Siamese Minister to Mr, Austen Chamberlain 


Siamese LEGATION, Lonvon, July 14, 1925. 
Sir: 

I have the honour to inform you that, when the time comes for the 
termination of the existence of the international or empowered courts, cases 
then pending before the said courts to which British subjects are parties 
will take their usual course kefore the said courts until such cases have been 
finally disposed of, and the jurisdiction of the said courts will remain in 
full force for this purpose. 

I have, &c. 
PRABHA KaRAWONGS. 


No. 3. 
The Stamese Minister to Mr. Austen Chamberlain 


SIAMESE LEGATION, Lonpon, July 14, 1926. 
Sir: 

In connection with the new treaties recently signed between our two 
governments, I have the honour to inform you, by order of my government, 
that, in order to protect Eritish interests with respect to non-contentious 
probate matters under the régime effected by the new treaties, the Royal 
Siamese Government will b2 happy, after the ratification of the new treaties, 
to continue as heretofore the present system of consular probate jurisdic- 
tion with respect to non-contentious matters connected with estates of pre- 
registered British subjects and the present practice by which consular 
officers deal with non-contentious matters connected with estates of post- 
registered British subjects in accordance with Article 3 of the treaty of 1856 
until such time as a new Siamese law shall be promulgated dealing with the 
question of succession and probate. 

I have the honour to inform you further, that it is the intention of the 
Royal Siamese Government to proceed with the preparation and promul- 
gation of the new law as soon as possible. 

I have, &c. 
PRABHA KARAWONGS. 


No. 4. 
Mr. Austen. Chamberlain ic the Siamese Minister 


Foreien Orrice, July 14, 1928. 
Sir: 

His Majesty’s Government are happy to think that, in signing the general 
and commercial treaties under which Siara obtains full jurisdictional and fiscal 
autonomy, they have made some contribution towards the free and pros- 
perous development of Siam. Under the jurisdictional head, in particular, 
they have agreed to the arrangements embodied in the annex to the general 
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treaty, because they are convinced thai in the near future nothing short of 
full autonomy in these matters will be consonant with the position of Siam 
among civilised nations. Moreover, they feel sure that these arrangements 
will strengthen the ties that so happily unite the two countries. 

2. The existing ties between Siam and Great Britain are mutually advan- 
tageous ir. a peculiarly high degree by reason of two facts. More than 50,000 
Indian British subjects pursue their avocations in Siam and contribute to 
the prosperity of the country. Furthermore, British trade with Siam is 
longer eszablished and larger in volume than that of any other country. 
These facts give to Anglo-Siamese relations an especially close and cordial 
character which His Majesty’s Government are sure that the Siamese Gov- 
ernment fully appreciate and share the desire of His Majesty’s Government 
to preserve. His Majesty’s Government therefore feel very confident that 
the Siamese Government are not likely to take any steps calculated to 
prejudice the British interests arising from these considerations. 

3. His Majesty’s Government, without wishing to make any suggestion 
which might constitute an interference in the internal affairs of Siam, or 
to make the grant of the rights acquired by Siam under the new treaties 
subject to any conditions or restrictions, feel, nevertheless, in view of the 
magnitude of the interests involved, that it may be useful to state frankly 
certain apprehensions which they entertain. They do so at this moment 
when a new epoch of Siamese progress is beginning, with the object of avert- 
ing possible future contingencies in which Siamese as well as British inter- 
ests might suffer. It is possible that by the time the new codes have been 
promulgated there will not be available, either because the law school 
established by the Siamese Government has not been fully developed 
or for some other reason, a sufficient supply of fully trained Siamese judges 
to take the places of the present European legal advisers. Moreover, in 
any case, the fact that the new codes are based on Roman law must somewhat 
accentuate the difficulties of dealing with the large number of commercial 
cases involving British interests that come before the courts. The Siamese 
Government doubtless appreciate this position; and it therefore occurs to 
His Mzjesty’s Government that they may well wish, should it be necessary 
in order to avoid possible future injury to the interests common to both 
countries, for a reasonable time after the coming into force of the various 
codes, and even, if necessary, after the disappearance of the right of evoca- 
tion, tc continue to employ a reasonable number of European legal advisers, 
of whom a proportion commensurate with British interests will be of British 
nationality; to continue to employ them in general in the same posts and in 
the same judicial capacities as at present, and to arrange that they shall 
exercise their powers in the same general manner as they have hitherto done 
(except in so far as the termination of the 1909 treaty may result in their judg- 
ments no longer prevailing in the cases provided for under that treaty); 
to retain the post of judicial adviser, which it will probably be impracticable 
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to fill with a lawyer of other than British nationality; and to employ as a 
teacher in the law school an English lawyer, preferably a barrister familiar 
with the Indian codes. i 
I have, &c. 
AUSTEN CHAMBERLAIN, 
No. 5. eS 
The Siamese Minister to Mr. Austen Chamberlain 


SIAMESE LEGATION, LONDON, July 28, 1926. 
Sir: ; 

The Royal Siamese Government desire to express their very sincere 
appreciation for the frank and friendly note of His Britannie Majeèty’s 
Government with reference to affairs in Siam under the new régime. The 
~ Royal Siamese Government have taken very careful note of the matters set 
forth in this communication, and they will endeavour, in respect of the several 
points set out in the letter from His Britannic Majesty’s Government, to 
do everything possible to safeguard British interests in Siam, so far as this 
can be done without injury to the interests of the Royal Siamese Government. 

In particular, the Royal*Siamese Government readily give an assurance 
that it is their intention not to dispense with the services of European 
legal advisers upon the ratification of the new treaties, but to continue to 
employ them until such time after the promulgation o? the codes as they may 
be convinced that the administration of justice by Siamese judges shows 
the further services of such European advisers to be unnecessary. 

The Royal Siamese Government take this opportunity of reaffirming the 
principle as to the use of British law in commercial cases where no Siamese 
law exists.. Until the promulgation of the civil and commercial code they 
intend to continue to act upon this principle, which was expressed in the 
following form in the letter of the 19th May, 1909, from Mr. Westengard 
to Mr. Beckett: 

Where there is no existing Siamese statute or precedent the Siamese 
courts administer customary law. The custom in commercial matters 
where there are foreign communities is generally in accordance with 
English principles. Therefore, Siamese courts in such cases are guided 
by English statutes and cases as far as circumstances admit. 

I have, &c. 
PRABHA KaRAWONGS. 
No. 6. 
Mr. Austen Chamberlain. to the Siamese Minister 
Forsan Orricn, August 5, 1925. 
SIR: 

I have the honour to inform you that I have noted with gratification the 
eontents of the three notes complementary to the general and commercial 
treaties signed on the 14th ultimo between Siam and Great Britain, which 
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you handed to me on that date, and which contain the following assurances: 
(1) That it is not the present intention of the Siamese Government to im- 
pose any new or increase any existing export duties on teak, tin or rice; (2) 
that, when the time comes for the termination of the existence of the inter- 
national o> empowered courts in Siam, cases then pending before those courts 
to which British subjects are parties will take their usual course before the 
courts until such cases have been finally disposed of, and that the jurisdic- 
tion of those courts will remain in full force for this purpose; and (3) that 
the Siamese Government agree to continue, after the ratification of the 
treaties, the present system of consular probate jurisdiction with respect to 
non-contentious probate matters until such time as a new Siamese law shall 
be promulgated dealing with the question of succession and probate, and 
that it is their intention to proceed with the preparation and promulgation 
of the new law as soon as possible. 

2. I have also the honour to acknowledge the receipt of your note of 
the 28th ultimo, in reply to the note which I handed to you at the time of 
signature of the treaties, in which you inform me of the intentions of the 
Siamese Government in regard to the matters mentioned in my note, in 
particular the retention of the European judicial*advisers, and give an as- 
surance of the continued use of British Jaw in commercial cases until the 
promulgation of the civil and commercial code. 

I have, &e. 
AUSTEN CHAMBERLAIN, 
No. 7. 
The Siamese Minister to Mr. Austen Chamberlain 


SIAMESE LEGATION, LONDON, August 12, 1926. 
Dear Mr. CHAMBERLAIN, 

Sir Sydney Chapman, of the Board of Trade, has called my attention 
to the possible ambiguity of the word “tin” as used in my letter to you of 
the 14th July, 1925, concerning export duties on teak, tin and rice, and 
has raised the question of whether the assurance contained in this letter 
covers export duties on tin ore as well as on tin in its other forms. 

I have pleasure in informing you that it is the understanding of my 
government that the word “tin” as used in this letter covers both tin and 
tin ore. 

Believe me, &c. 
PRABHA KARAWONGS. 
No. 8. 


Mr. Austin Chamberlain to the Siamese Minister 


Forzien Orricn, September 18, 1926. 
My DEAR MINISTER, 
I thank you for your letter of the 12th ultimo informing me that it is the 
understanding of the Siamese Government that the word “tin” used in 


34 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


your note of the 14th July concerning export duties on teak, tin and rice 
covers both tin and tin ore. 
I am bringing this understanding to the attention of Sir Sydney Chapman 
and the various government departments concerned. 
Believe me, &c. 
AUSTEN CHAMBERLAIN, 


ARBITRATION CONVENTION BETWEEN THE UNITED KINGDOM AND SIAM t 


Signed at London, November 25, 1925; ratifications exchanged at London, 
February 2, 1927. 


His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India, and His 
Majesty the King of Siam, parties to the protocol establishing the Permanent 
Court of International Justice, signed at Geneva on the 16th December, 
1920, being desirous of concluding a convention with a view of referring to 
arbitration all questions which they may consider possible to submit to that 
mode of settlement, have appointed as their plenipotentiaries: 

His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India: The Right 
Honourable Joseph Austen Chamberlain, a Member of Parliament, His 
Majesty’s Principal Secretary of State for Foreign Affairs; and 

His Majesty the King of Siam: Phya Prabha Karavongs, His Majesty’s 
Envoy Extraordinary and Minister Plenipotentiary at the Court of His 
Britannic Majesty; 


1 British Treaty Series No. 7 (1927). Cmd.2818. In her new treaties Siam has obtained 
a noteworthy series of arbitration provisions with European nations. In Article IT of the 
Franco-Siamese treaty of Feb. 14, 1925, both parties agree “in conformity to the principles 
announced in the Covenant cf the League of Nations that in case controversial questions 
should arise between them in the future which cannot be settled by mutual agreement or 
by the method of diplomacy, they will submit the controversy to one or more arbitrators 
chosen by them, or in default of arbitration, to the Permanent Court of International 
Justice. ‘This court will obtain jurisdiction by means of a common agreement between the 
two parties, or if agreement eannct be reached, by the simple request of either of them.” 
(See League of Nations Treaty Series, Vol. 43, p. 193; Registration No. 1055). It will thus 
be seen that war is renounced by both countries as a method of settling disputes of every 
kind. The arbitral provision. is sweeping and compulsory. More or less similar clauses 
were inserted in most of the cther European treaties. Great Britain, however, declined to 
enter into such an engagement; and the British arbitration treaty, here printed, follows the 
older, conservative type, with tke loophole of “vital interests,” “independence,” and 
“honour.” It is to be remembered, however, that in Article 33 of the Treaty of Commerce 
and Navigation between Great Britain and Siam, “the two contracting parties agree that 
any dispute that may arise between them as to the proper interpretation or application of 
any of the provisions” of that treaty “‘shall, at the request of either party, be referred to 
arbitration, and both parties undertake to accept as binding the arbitral award. Fhe 
court of arbitration to which disputes shall be referred shall be the Permanent Court of 
International Justice at the Hague, unless in any particular case the two contracting parties 
agree otherwise.’—F. B. SAY3B. 
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Who, having communicated to each other their respective full powers, 
found in good and true form, have agreed as follows: 


ARTICLE 1 


Differences of a legal nature which may arise between the two contracting 
parties and which it may not have been possible to settle by diplomacy, in 
the absence of contrary agreement shall, at the request of either party, be 
referred to the Permanent Court of International Justice established by the 
protocol of December 16, 1920, in accordance with the procedure laid down 
in the statutes of that court and in the rules of court adopted thereunder, 
provided, nevertheless, that such differences do not affect the vital interests, 
the independence or the honour of the two contracting parties, and do not 
concern the interests of third parties. The contracting parties agree to 
accept the decision of the court as binding. 


ARTICLE 2 

The present convention, which shall be ratified, is concluded for a period 
of five years dating from the exchange of ratifications, which shall take 
place at London as soon as possible. In case neither of the two contracting 
parties shall have given notice to the other twelve months before the expira- 
tion of the said period of five years of its intention to terminate the present 
convention, it shall remain in force until the expiration of one year from the 
date on which either of the two contracting parties shall have denounced it. 

In witness whereof the respective plenipotentiaries have signed the present 
convention and have affixed thereto their seals. 

Done in duplicate in the English language at London, the twenty-fifth 
day of November in the nineteen hundred and twenty-fifth year of the 
Christian era, corresponding to the twenty-fifth day of the eighth month in 
the two thousand four hundred and sixty-eighth year of the Buddhist era. 

(u.s.) AUSTEN CHAMBERLAIN. 
(u.8.) PRABHA Karavones. 
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ARBITRATION TREATY BETWEEN THE UNITED STATES 
AND THE FRENCH REPUBLIC! 


Signed at Washington on February 6, 1928 


The President of the United States of America and the President of the 
French Republic 

Determined to prevent so far as in their power lies any interruption in the 
peaceful relations that have happily existed between the two nations for 
more than a century; 

Desirous of reaffirming their adherence to the policy of submitting to 
impartial decision all justiciable controversies that may arise between them; 

Eager by their example not only to demonstrate their condemnation of war 
as an instrument of national policy in their mutual relations, but also to 
hasten the time when the perfection of international arrangements for the 
pacific settlement of international disputes shall have eliminated forever 
the possibility of war among any of the Powers of the world; 

Having in mind the treaty signed at Washington on September 15, 1914,? 
to facilitate the settlement of disputes between the United States of America 
and France; 

Have decided to conclude a new treaty of arbitration enlarging the scope 
of the arbitration convention signed at Washington on February 10, 1908,’ 
which expires by limitation on February 27, 1928, and promoting the cause 
of arbitration and for that purpose they have appointed as their respective 
plenipotentiaries: 

The President of the United States of America: 

Mr. Robert E. Olds, Acting Secretary of State, and 

The President of the French Republic: 

His Excellency Mr. Paul Claudel, Ambassador Extraordinary and Pleni- 
potentiary of the French Republic to the United States, who, having com- 
municated to one another their full powers found in good and due form, have 
agreed upon the following articles: 


ARTICLE I 


Any disputes arising between the Government of the United States of 
America and the Government of the French Republic of whatever nature 
they may be, shall, when ordinary diplomatic proceedings have failed and 
the high contracting parties do not have recourse to adjudication by a com- 

1 Congressional Record, Feb. 8, 1928 


2? Printed in Supplement to this JOURNAL, Vol. 10 (1916), p. 278. 
3 Ibid., Vol, 2 (1908). p. 296. 
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petent tribunal, be submitted for investigation and report, as prescribed 
in the treaty signed at Washington, September 15, 1914, to the Permanent 
International Commission constituted pursuant thereto. 


ÅRTICLE II 


All differences relating to international matters in which the high con- 
tracting parties are concerned by virtue of a claim of right made by one 
against the other under treaty or otherwise, which it has not been possible 
to adjust by diplomacy, which have not been adjusted as a result of reference 
to the above-mentioned Fermanent International Commission, and which 
are justiciable in the nature by reason of being susceptible of decision by the 
application of the principles of law or equity, shall be submitted to the 
Permanent Court of Arbitration established at The Hague by the Conven- 
tion of October 18, 1907, or to some other competent tribunal, as shall be 
decided in each case by special agreement, which special agreement shall 
provide for the organization of such tribunal if neGessary, define its powers, 
state the question or questions at issue, and settle the terms of reference. 

The special agreement in each case shall be made on the part of the United 
States of America by the President of the United States of America by and 
with the advice and consent of the Senate thereof, and on the part of France 
in accordance with the constitutional laws of France. 


Articue IIT 


The provisions of this treaty shall not be invoked in respect of any dispute 
the subject matter of which 

(a) is within the domestic jurisdiction of either of the high contracting 
parties, 

(b) involves the interests of third parties, 

(c) depends upon or involves the maintenance of the traditional attitude 
of the United States concerning American questions, commonly described ` 
as the Monroe Doctrine, 

(d) depends upon or involves the observance of the obligations of France 
in accordance with the covenant of the League of Nations. 


Articur IV 

The present treaty shall be ratified by the President of the United States 
of America by and with the advice and consent of the Senate thereof and by 
the President of the Frenzh Republic in accordance with the constitutional 
laws of the French Republic. 

The ratifications shall be exchanged at Washington as soon as possible, 
and the treaty shall take effect on the date of the exchange of the ratifications. 
It shall thereafter remain in force continuously unless and until terminated 
by one vear’s written notice given by either high contracting party to the 
other. 

In faith thereof the respective plenipotentiaries have signed this treaty in 
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duplicate in the English and French languages, both texts having equal force, 
and hereunto affix their seals. 
Done at Washington the sixth day of February in the year of our Lord 
one thousand nine hundred and twenty-eight. 
i RoBERT E. OLDS [SEAL] 
CLAUDEL [SEAL] 


EXCHANGE OF NOTES BETWEEN THE SECRETARY OF STATE AND THE FRENCH 
AMBASSADOR ! 


The Secretary of State to the French Ambassador 


Wasaineton, March 1, 1928. 

As you are aware it was not the intention or desire of the Government of 
the United States that the new Arbitration Treaty, which was proposed to 
your government last December and signed on February 6, 1928, should be 
held to affect in any way the provisions of the Treaty for the Advancement 
of Peace signed by France and the United States on September 15, 1914, and 
I have understood that the Government of the French Republic was in ac- 
cord with the Government of the United States on this point. 

In order to prevent the possibility of any future misunderstanding, how- 
ever, I desire formally to tate that in the opinion of the Government of the 
United States the provisions of the Arbitration Treaty signed February 6, 
1928, do not in the slightest degree affect or raodify the provisions of the 
treaty signed September 15, 1914. I should be glad to receive a note from 
you confirming my understanding that your gcvernment’s interpretation of 
the treaty signed February 6, 1928, is identical with that of the Government 
of the United States as expressed above. 


The French Ambassador to the Secretary of State 


Wasuineton, March 5, 1928. 

By a note dated the first of this month your excellency has been good 
enough to inform me that in the cpinion of the Federal Government “the 
provisions of the treaty of arbitretion signed February 6, 1928, do not in 
the slightest degree affect or modify the provisions of the treaty signed Sep- 
tember 15, 1914.” You added that you would be glad to receive from me a 
note confirming that my government shares this point of view. 

My government, to which I did not fail to transmit the text of your 
excellency’s note, has requested me to assure you that its interpretation of 
the treaty signed February 6, 1928, is identical with that of the Government 
of the United States as expressed above. 

k- My government is of the opinion that our recent arbitration treaty not 
only leaves the 1914 treaty unchanged but even envisages its application. 


1 Press notice, Dept. of State, March 7, 1928. 
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SETTLEMENT OF WAR CLAIMS ACT OF 1928! 


An Act To provide for the settlement of certain claims of American nationals against. 
Germany, Austria, and Hungary, and of nationals of Germany, Austria, and Hungary, 
against the United States, and for the ultimate return of all property held by the Alien Prop- 
erty Custodian. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Settle- 


ment of War Claims Act of 1928.” 


CLAIMS OF NATIONALS OF THE UNITED STATES AGAINST GERMANY 


Sec. 2. (a) The Secretary of State shall, from time to time, certify to the 
Secretary of the Treasury the awards of the Mixed Claims Commission, 
United States and Germany, established in pursuance of the agreement of 
August 10, 1922, between the United States and Germany (referred to in this 
Act as the “Mixed Claims Commission”). 

(b) The Secretary of the Treasury is authorized and directed to pay an 
amount equal to the principal or each award so certified, plus the interest 
thereon, in accordance with the award, accruing before January 1, 1928. 

(c) The Secretary of the*Treasury is authorized and directed to pay 
annually (as nearly as may be) simple interest, at the rate of 5 per centum 
‘Der annum, upon the amounts payable under subsection (b) and remaining, 
unpaid, beginning January 1, 1928, until paid. 

(d) The payments authorized by subsection (b) or (c) shall be made in 
accordance with such regulations as the Secretary of the Treasury may 
prescribe, but only out of the German special deposit account created by 
section 4, within the limitations hereinafter prescribed, and in the order of 
priority provided in subsection (c) of section 4. 

(e) There shall be deducted from the amount of each payment, as reim- 
=ursement for the expenses incurred by the United States in respect thereof, 
am amount equal to one-half of 1 per centum thereof. The amount so 
Jeducted shall be deposited in the Treasury as miscellaneous receipts. In 
2zomputing the amounts payable under subsection (c) of section 4 (establish- 
mg the priority of payments) the fact that such deduction is required to be 
made from the payment when computed or that such deduction has been 
made from prior payments, shall be disregarded. 

(f) The amounts awarded to the United States in respect of claims of the 
United States on its own behalf shall not be payable under this section. 

(g) No payment shall be made under this section unless application 
therefor is made, within two years after the date of the enactment of this 
£.t, in accordance with such regulations as the Secretary of the Treasury 
may prescribe. Payment shall be made only to the person on behalf of 
yhom the award was made, except that— 

(1) If such person is deceased or is under a legal disability, payment shall 
te made to his legal representative, except that if the payment is not over 


1 Public No. 122, 70th Congress. [H. R. 7201. 
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$500 it may be made to the persons found by the Secretary of the Treasury to 
be entitled thereto, without the necessity of compliance with the require- 
ments of law in respect of the administration of estates; 

(2) In the case of a partnership, association, or corporation, the existence 
of which has been terminated, payment shall be made, except as provided in 
paragraphs (3) and (4), to the persons found by the Secretary of the Treasury 
to be entitled thereto; 

(3) If a receiver or trustee for the person on behalf of whom the award was 
made has been duly appointed by a court in the United States and has not 
been discharged prior to the date of payment, payment shall be made to the 
receiver or trustce or in accordance with the order of the court; and 

(4) In the case of an assignment of an award, or an assignment (prior to 
the making of the award) of the claim in respect of which the award was 
made, by a receiver or trustee for any such person, duly appointed by a court 
in the United States, such payment shall be made to the assignee. 

(h) Nothing in this section shall be construed as the assumption of a 
liability by the United States for the payment of the awards of the Mixed 
Claims Commission, nor shall any payment under this section be construed 
as the satisfaction, in whole or in part, of any of such awards, or as extin- 
guishing or diminishing the liability of Germany for the satisfaction in full of 
such awards, but shall be considered only as an advance by the United 
States until all the payments from Germany in satisfaction of the awards 
have been received. Upon any payment under this section of an amount in 
respect of an award, the rights in respect of the award and of the claim in 
respect of which the award was made shall be held to have been assigned pro 
tanto to the United States, to be enforced by and on behalf of the United 
States against Germany, in the same manner and to the same extent as such 
rights would be enforced on behalf of the American national. 

(i) Any person who makes application for payment under this section 
shall be held to have consented to all the provisions of this Act. 

(j) The President is requested to enter into an agreement with the German 
Government by which the Mixed Claims Commission will be given jurisdic- 
tion of and authorized to decide claims of the same character as those of 
which the commission now has jurisdiction, notice of which is filed with the 
Department of State before July 1, 1928. If such agreement is entered into 
before January 1, 1929, awards in respect of such claims shall be certified 
under subsection (a) and shall be in all other respects subject to the provi- 
sions of this section. 


CLAIMS OF GERMAN NATIONALS AGAINST UNITED STATES 


Sec. 3. (a) There shall be a War Claims Arbiter (hereinafter referred to 
as the “ Arbiter”), who shall be appointed by the President, by and with the 
advice and consent of the Senate, without regard to any provision of law 
prohibiting the holding of more than one office. The Arbiter, notwithstand- 
ing any other provision of law, shall receive a salary to be fixed by the 
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President in an amount, if any, which if added to any other salary will make 
his total salary from the United States not in excess of $15,000 a year. 

(b) It shall be the duty of the Arbiter, within the limitations hereinafter 
prescribed, to hear the claims of any German national (as hereinafter de- 
fined), and to determine the fair compensation to be paid by the United 
States, in respect of— 

(1) Any merchant vessel (including any equipment, appurtenances, and 
property contained therein), title to which was taken by or on behalf of the 
United States under the authority of the Joint Resclution of May 12, 1917 
(Fortieth Statutes, page 75). Such compensation shall be the fair value, as 
nearly as may be determinad, of such vessel to the owner immediately prior 
to the time exclusive possession was taken under the authority of such Joint 
Resolution, and in its condition at such time, taking into consideration the 
fact that such owner could not use or permit the use of such vessel, or charter 
or sell or otherwise dispose of such vessel for use or delivery, prior to the 
termination of the war, and that the war was not terminated until July 2, 
1921, except that there shell be deducted from such value any consideration 
paid for such vessel by the, United States. The findings of the Board of 
Survey appointed under the authority of such Joint Resolution shall be com- 
petent evidence in any proceeding before the Arbiter to determine the 
amount of such compensazion. 

(2) Any radio station (including any equipment, appurtenances, and 
property contained therein) which was sold to the United States by or under 
the direction of the Alien Property Custodian under authority of the Trading 
with the Enemy Act, or any amendment thereto. Such compensation shall 
be the fair value, as nearly as may be determined, which such radio station 
would have had on July 2, 1921, if returned to the owner on such date in the 
same condition as on the date on which it was seized by or on behalf of the 
United States, or on which it was conveyed or delivered to, or seized by, the 
Alien Property Custodian, whichever date is earlier, except that there shall 
be deducted from such value any consideration paid for such radio station 
by the United States. 

(3) Any patent (or any right therein or claim thereto, and including an 
application therefor and any patent issued pursuant to any such application) 
which was licensed, assigned, or sold by the Alien Property Custodian to the 
United States. Such compensation shall be the amount, as nearly as may 
be determined, which would have been paid if such patent, right, claim, or 
application had been licensed, assigned, or sold to the United States by a 
citizen of the United States, except that there shall be deducted from such 
amount any consideration paid therefor by the United States (other than 
consideration which is returned to the United States under section 27 of the 
Trading with the Enemy Act, as amended). 

(4) The use by or for the United States of any invention described in and 
covered by any patent (including an application therefor and any patent 
issued pursuant to any such application) which was conveyed, transferred, or 
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assigned to, or seized by, the Alien Property Custodian, but not including 
‘any use during any period between April 6, 1917, and November 11, 1918, 
both dates inclusive, or on or after the date on which such patent was 
licensed, assigned, or sold by the Alien Property Custodian. In determining 
such compensation, any defense, general or special, available to a defendant 
in an action for infringement or in any suit in equity for relief against an 
alleged infringement, shall be available to the United States. 

(c) The proceedings of the Arbiter under this section shall be conducted in 
accordance with such rules of procedure as he may prescribe. The Arbiter, 
or any referee designated by him, is authorized to administer oaths, to hold 
hearings at such places within or without the United States as the Arbiter 
‘deems necessary, and to contract for the reporting of such hearings. Any 
witness appearing for the United States before the Arbiter or any such referee 
at any place within or without the United States may be paid the same fees 
and mileage as witnesses in courts of the United States. Such payments 
shall be made out of sny-fundsin-the German special deposit account herein- 
after provided for, and may be madtin advance. 

(d) The Arbiter may, from time to time, and shall, upon the determination 
by him of the fair compensation in respect of all such vessels, radio stations, 
and patents, make a tentative award to each claimant of the fair compensa- 
tion to be paid in respect of his claim, including simple interest, at the rate of 
5 per centum per annum, on the amount of such compensation from July 2, 
1921, to December 31, 1928, both dates inclusive. If a German national 
filing a claim in respect of any such vessel fails to establish to the satisfaction 
of the Arbiter that neither the German Government nor any member of the 
former ruling family had, at the time of the taking, any interest in such vessel 
either directly or indirectly, through stock ownership or control or other- 
wise, then (whether or not claim has been filed by or on behalf of such Gov- 
ernment or individual) no award shall be made to such German national 
unless and until the extent of such interest of the German Government and of 
the members of the former ruling family has been determined by the Arbiter. 
Upon such determination the Arbiter shall make a tentative award in favor of 
such Government or individual in such amount as the Arbiter determines to 
be in justice and equity representative of such interest, and reduce accord- 
ingly the amount available for tentative awards to German nationals filing 
claims in respect of the vessel so that the aggregate of the tentative awards 
(including awards on behalf of the German Government and members of the 
former ruling family) in respect of the vessel will be within the amount of fair 
compensation determined under subsection (b) of this section. 

(e) The total amount to be awarded under this section shall not exceed 
$100,000,000, minus the sum of (1) the expenditures in carrying out the pro- 
visions of this section (including a reasonable estimate for such expenditures 
to be incurred prior to the expiration of the term of office of the Arbiter) and 
(2) the aggregate consideration paid by the United States in respect of the 
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acquisition of such vessels and radio stations, and the use, license, assign- 
ment, and sale of such patents (other than consideration which is returned to 
the United States under section 27 of the Trading with the Enemy Act, as 
amended). 

(£) If the aggregate amount of the tentative awards exceeds the amount 
which may be awarded under subsection (e), the Arbiter shall reduce pro 
rata the amount of each tentative award. The Arbiter shall enter an award 
of the amount to be paid each claimant, and thereupon shall certify such 
awards to the Secretary of the Treasury. 

(g) The Secretary o? the Treasury is authorized and directed to pay the 
amount of the awards certified under subsection (f). 

(h) The Secretary of the Treasury is authorized and directed to pay 
annually (as nearly as may be) simple interest, at the rate of 5 per centum 
per annum, upon the amount of any such award remaining unpaid, beginning 
January 1, 1929, until paid. 

(i) The payments in respect of awards under this section shall be made in 
accordance with such regulations as the Secretary of the Treasury may 
prescribe, but only out of.the German special deposit account created by 
section 4, within the limitations hereinafter prescribed, and in the order of 
priority provided in subsections (c} and (d) of section 4. 

(j) The Seeretary of the Treasury shall not pay any amount in respect of 
any award made to or on behalf of the German Government or any member 
of the former ruling family, but the amount of any such award shall be 
credited upon the final payment due the United States from the German 
Government for the purpose of satisfying the awards of the Mixed Claims 
Commission. 

(k) No payment shall be made under this section unless application 
therefor is made, within two years after the date the award is certified, in 
accordance with suci regulations as the Secretary of the Treasury may 
prescribe. Payment of any amount in respect of any award may be made, in 
the discretion of the Secretary of the Treasury, either in the United States or 
in Germany, and either in money of the United States or in lawful German 
money, and shall be made only to the person on behalf of whom the award 
was made, except that— 

(1) If such person is deceased or is under a legal disability, payment shall 
be made to his legal representative, except that if the payment is not over 
$500 it may be made to the persons found by the Secretary of the Treasury 
to be entitled thereto, without the necessity of compliance with the require- 
ments of law in respect of the administration of estates; 

(2) In the case of a partnership, association, or corporation, the existence: 
of which has been terminated, payment shall be made, except as provided in 
paragraphs (3) and (4), to the persons found by the Secretary of the Treasury 
to be entitled thereto: 

(3) If a receiver or trustee for the person on behalf of whom the award was. 
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made has been duly appointed by a court of competent jurisdiction and has 
not been discharged prior to the date of payment, payment shall be made to 
the receiver or trustee or in accordance with the order of the court; and 

(4) In the case of an assignment of an-award, or of an assignment (prior 
to the making of the award) of the claim in respect of which such award was 
made, by a receiver or trustee for any such person, duly appointed by a court 
of competent Jurisdiction, payment shall be made to the assignee. 

(1) The head of any executive department, independent establishment, or 
agency in the executive branch of the Government, including the Alien 
Property Custodian and the Comptroller General, shail, upon request of the 
Arbiter, furnish such records, documents, papers, correspondence, and 
information in the possession of such department, independent establish- 
ment, or agency as may assist the Arbiter, furnish them statements and 
assistance of the same character as is described in section 188 of the Revised 
Statutes, and may temporarily detail any officers or employees of such 
department, independent establishment, or agency to assist the Arbiter, or 
to act as a referee, in carrying out the provisions of this section. The 
Attorney General shall assign such officers and employees of the Department 
of Justice as may be necessary to represent the United States in the pro- 
ceedings under this section. 

(m) The Arbiter, with the approval of the Secretary of the Treasury, is 
authorized to (1) appoint and fix the salaries of such officers, referees, and 
employees, without regard to the civil service laws and regulations or to the 
Classification Act of 1923, and (2) make suca expenditures (including ex- 
penditures for the salary of the Arbiter, rent and personal services at the 
seat of government and elsewhere, law books, periodicals, books of reference, 
and printing and binding) as may be necessary for carrying out the provisions 
of this section and within the funds available therefor. Any officer or em- 
ployee detailed or assigned under subsection (1) shall be entitled to receive 
(notwithstanding any provision of law to the contrary) such additional 
compensation as the Arbiter, with the approval of the Secretary of the Treas- 
ury, may prescribe. The Arbiter and officers and employees appointed, 
detailed, or assigned shall be entitled to receive their necessary traveling 
expenses and actual expenses incurred for subsistence (without regard to 
any limitations imposed by law) while away from the District of Columbia 
on business required by this section. 

(n) On the date on which the awards are cersified to the Secretary of the 
Treasury under subsection (£) or the date on which the awards are certified 
to the Secretary of the Treasury under subsection (e) of section 6 (patent 
claims of Austrian and Hungarian nationals), whichever date is the later, 
the terms of office of the Arbiter, and of the officers and eraployees appointed 
by the Arbiter, shall expire, and the books, papers, records, correspondence, 
property, and equipment of the office shall be transferred to the Department 
of the Treasury. 
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(o) No award or tentetive award shall be made by the Arbiter in respect 
of any claim if (1) such claim is filed after the expiration of four months 
from the date on which the Arbiter takes office, or (2) any judgment or decree 
awarding compensation or damages in respect thereof has been rendered 
against the United States, and if such judgment or decree has become final 
(whether before or after the enactment of this Act), or (3) any suit or pro- 
ceeding against the United States, or any agency thereof, is commenced or is 
pending in respect thereof and is not dismissed upon motion of the person by 
or on behalf of whom it was commenced, made before the expiration of six 
months from the date on which the Arbiter takes office and before any 
judgment or decree awarding compensation or damages becomes final. 

(p) There is hereby authorized to be appropriated, to be immediately 
available and to remain available until expended, the sum of $50,000,000, 
and, after the date on which the awards of the Arbiter under this section 
are certified to the Secretary of the Treasury, such additional amounts as, 
when added to the amounts previously appropriated, will be equivalent to 
the aggregate amount of such awards plus the amounts necessary for the 
expenditures authorized by subsections (c) and (m) of this section (expenses 
of administration), except that the aggregate of such appropriations shall 
not exceed $100,000,000. 

(a) The provisions of this section shall constitute the exclusive method 
for the presentation and payment of claims arising out of any of the acts by 
or on behalf of the United States for which this section provides a remedy. 
Any person who files any claim or makes application for any payment under 
this section shall be held to have consented to all the provisions of this Act. 
This subsection shall not bar the presentation of a claim under section 21 
(relating to the claims of certain former German nationals in respect of the 
taking of the vessels ‘‘Carl Diederichsen” and “Johanne’’); but no award 
shall be made under section 21 in respect of either of such vessels to or on 
behalf of any person to whom or on whose behalf an award is made under this 
section in respect of such vessel. 

(r) If the aggregate amount to be awarded in respect of any vessel, radio 
station, or patent is awarded in respect of two or more claims, such amount 
shall be apportioned among such claims by the Arbiter as he determines to 
be just and equitable and as the interests of the claimants may appear. 

(s) The Secretary of the Treasury, upon the certification of any of the 
tentative awards made under subsection (d) of this section and the recom- 
mendation of the Arbiter, may make such pro rata payments in respect of 
such tentative awards as he deems advisable, but the aggregate of such 
payments shall not exceed $25,000,000. 


GERMAN SPECIAL DEPOSIT ACCOUNT 


Sec. 4. (a) There is hereby created in the Treasury a German special 
deposit account, into which shail be deposited all funds hereinafter specified 
and from which shall be disbursed all payments authorized by section 2 or 3, 
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including the expenses of administration authorized under subsections (c) 
and (m) of section 3 and subsection (e) of this section. 

(b) The Secretary of the Treasury-is authorized and directed to deposit 
in such special deposit account— 

(1) All sums invested or transferred by the Alien Property Custodian, 
under the provisions of section 25 of the Trading with the Enemy Act, as 
amended; 

(2) The amounts appropriated under the authority of section 3 (relating 
to claims of German nationals); and 

(8) All money (including the proceeds of any property, rights, or benefits 
which may be sold or otherwise disposed af, upon such terms as he may 
prescribe) received, whether before or after the enactment of this Act, by 
the United States in respect of claims of the United States against Germany 
on account of the awards of the Mixed Claims Commission. 

(c) The Secretary of the Treasury is authorized and directed, out of the 
funds in such special deposit account, subject to the provisions of subsection 
(d), and in the following order of priority— 

(1) To make the payments of expenses of administration authorized by 
subsections (c) and (m) of section 3 or subsection (e) of this section; 

(2) To make so much of each payment authorized by subsection (b) of 
section 2 (relating to awards of the Mixed Claims Commission), as is at- 
tributable to an award on account of death or personal injury, together with 
interest thereon as provided in subsection (c) of section 2; 

(8) To make each payment authorized by subsection (b) of section 2 
(relating to awards of the Mixed Claims Commission), if the amount 
thereof is not payable under paragraph <2) of this subsection and does not 
exceed $100,000, and to pay interest thereon as provided in subsection (c) 
of section 2; 

(4) To pay the amount of $100,000 in respect of each payment authorized 
by subsection (b) of section 2 (relating to awards of the Mixed Claims Com- 
mission), if the amount of such authorized payment is in excess of $100,000 
and is not payable in full under paragraph (2) of this subsection. No person 
shall be paid under this paragraph and paragraph (3) an amount in excess 
of $100,000 (exclusive of interest beginning January 1, 1928), irrespective of 
the number of awards made on behalf of such person; 

(5) To make additional payments authorized by subsection (b) of section 
2 (relating to awards of the Mixed Claims Commission), in such amounts as 
will make the aggregate payments (authorized by such subsection) under this 
paragraph and paragraphs (2), (8), and (4) of shis subsection equal to 80 per 
centum of the aggregate amount of all payments authorized by subsection 
(b) ofsection2. Paymentsunderthis paragraph shall be prorated onthe basis 
of the amount of the respective payments authorized by subsection (b) of 
section 2 and remaining unpaid. Pending the completion of the work of 
the Mixed Claims Commission, the Secretary of the Treasury is authorized 
to pay such installments of the payments authorized by this paragraph 
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as he determines to be corsistent with prompt payment under this paragraph 
to all persons on behalf of whom claims have been presented to the Com- 
mission; 

(6) To pay amounts determined by the Secretary of the Treasury to be 
payable in respect of the tentative awards of the Arbiter, in accordance with 
the provisions of subsection (s) of section 3 (relating to awards for ships, 
patents, and radio stations); 

(7) To pay to German nationals such amounts as will make the aggregate 
payment equal to 50 per centum of the amounts awarded under section 3 
(on account of ships, patents, and radio stations). Payments authorized 
by this paragraph or paragraph (6) may, to the extent of funds available 
under the provisions of subsection (d} of this section, be made whether 
or not the payments under paragraphs (1) to (5), inclusive, of this subsection 
have been completed; 

(8) To pay accrued interest upon the participating certificates evidencing 
the amounts invested by the Alien Property Custodian under subsection (a) 
of section 25 of the Trading with the Enemy Act, as amended (relating to the 
investment of 20 per centum of German property temporarily withheld); 
` (9) To pay the accrued Interest payable under subsection (c) of section 2 
(in respect of awards of the Mixed Claims Commission) and subsection (h) 
of section 3 (in respect of awards to German nationals) ; 

(10) To make such payments as are necessary (A) to repay the amounts 
invested by the Alien Property Custodian under subsection (a) of section 25 
of the Trading with the Enemy Aci, as amended (relating to the investment 
of 20 per centum of German property temporarily withheld), (E) to pay 
amounts equal to the difference between the aggregate payments (in respect 
of claims of German nationals) authorized by subsections (g) and (h) of 
section 3 and the amounts previously paid in respect thereof, and (C) to pay 
amounts equal to the difference between the aggregate payments (in respect 
of awards of the Mixed Claims Commission) authorized by subsections (b) 
and (c) of section 2, and the amounts previously paid in respect thereof. 
If funds available are not sufficient to make the total payments authorized 
by this paragraph, the amount of payments made from time to time shall be 
apportioned among the payments authorized under clauses (A), (B), and 
(C) according to the aggregate amount remaining unpaid under each clause; 

(11) To make such payments as are necessary to repay the amounts 
invested by the Alien Property Custodian under subsection (b) of section 
25 of the Trading with the Enemy Act, as amended (relating to the invest- 
- ment of the unallocated interest fund); but the amount payable under this 
paragraph shall not exceed the aggregate amount allocated to the trusts 
described in subsection (c) of section 26 of such Act; 

(12) To pay into the Treasury as miscellaneous receipts the amount of 
the awards of the Mixed Claims Commission to the United States on its own 
behalf on account of claims of the United States against Germany; and 


OFFICIAL DOCUMENTS 49 


(13) To pay into the Treasury as miscellaneous receipts any funds re- 
maining in the German special deposit account after the payments authorized 
by paragraphs (1) to (12) have been completed. , 

(d) 50 per centum of the amounts appropriated under the authority of 
section 3 (relating to claims of German nationals) shall be available for 
payments under paragraphs (6) and (7) of subsection (c) of this section 
(relating to such claims) and shall be available only for such payments until 
such time as the payments authorized by such paragraphs have been com- 
pleted. 

(e) The Secretary of the Treasury is authorized to pay, from funds in the 
German special deposit account, such amounts, not in excess of $25,000 per 
annum, as may be necessary for the payment of the expenses in carrying out 
the provisions of this section and section 25 of the Trading with the Enemy 
Act, as amended (relating to the investment of funds by the Alien Property 
Custodian), including personal services at the seat of government. 

(£) The Secretary of the Treasury is authorized to invest and reinvest, 
from time to time, in bonds, notes, or certidicates of indebtedness of the 
United States any of the funds in the German special deposit account, and 
to deposit to the credit of such account the interest or other earnings thereon. 

(g) There shall be deducted from the amounts first payable under this 
section to any American national in respect of any debt the amount, if any, 
paid by the Alien Property Custodian in respect of such debt which was not 
credited by the Mixed Claims Commission in making its award. 


CLAIMS OF UNITED STATES AND ITS NATIONALS AGAINST AUSTRIA AND HUNGARY 


Sec. 5. (a) The Commissioner of the Tripartite Claims Commission 
. (hereinafter referred to as the “Commissioner” ) selected in pursuance of the 
agreement of November 26, 1924, between the United States and Austria and 
Hungary shall, from time to time, certify tc the Secretary of the Treasury the 
judgments and interlocutory judgments (hereinafter referred to as “awards” 
of the Commissioner. 

(b) The Secretary of the Treasury is authorized and directed to pay (1) in 
the case of any such judgment, an amount equal to the principal thereof, 
plus the interest thereon in accordance with such judgment, and (2) in the 
case of any such interlocutory judgment, n amount equal to the principal 
thereof (converted at the rate of exchange specified in the certificate of the 
Commissioner provided for in section 7), plus the interest thereon in accord- 
ance with such certificate. 

(c) The payments authorized by subsection (b) shall be made in accord- 
ance with such regulations as the Secretary of the Treasury may prescribe, 
but only out of the special deposit account (Austrian or Hungarian, as the 
case may be), created by section 7, and within the limitations hereinafter 
prescribed. 

(d) There shall be deducted from the amount of each payment, as reim- 
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bursement for expenses incurred by the United States in respect thereof, an 
amount equal to one-half of 1 per centum thereof. The amount so deducted 
shall be deposited in the Treasury as miscellaneous receipts. 

(e) The amounts awarded to the United States in respect of claims of the 
United States on its own behalf shall be payable under this section. 

(£) No payment shall be made under this section (other than payments to 
the United States in respect of claims of the United States on its own behalf) 
unless application therefor is made within two years after the date of the 
enactment of this Act in accordance with such regulations as the Secretary 
of the Treasury may prescribe. Payment shall be made only to the person 
on behalf of whom the award was made except in the cases specified in para- 
graphs (1) to (4) of subsection (g) of section 2. 

(g) Any person who makes application for payment under this section 
shall be held to have consented to all the provisions of this Act. 


CLAIMS OF AUSTRIAN AND HUNGARIAN NATIONALS AGAINST THE UNITED STATES 


Src. 6. (a) It shall be the duty of the Arbiter, within the limitations 
hereinafter prescribed, to hear the claims of any Austrian or Hungarian 
national (as hereinafter defined) and to determine the compensation to be 
paid by the United States, in respect of— 

(1) Any patent (or any right therein or claim thereto, and including an 
application therefor and any patent issued pursuant to any such applica- 
tion) which was licensed, assigned, or sold by the Alien Property Custodian 
to the United States. Such compensation shall be the amount, as nearly as 
may be determined, which would have been paid if such patent, right, claim, 
or application had been licensed, assigned, or sold to the United States by a 
citizen of the United States, except that there shall be deducted from such 
amount any consideration paid therefor by the United States (other than 
consideration which is returned to the United States under section 27 of the 
Trading with the Enemy Act, as amended). 

(2) The use by or for the United States of any invention described in and 
covered by any patent (including an application therefor and any patent 
issued pursuant to any such application) which was conveyed, transferred, 
or assigned to, or seized ky, the Alien Property Custodian, but not including 
any use during any period between December 7, 1917, and November 3, 1918, 
both dates inclusive, or on or after the date on which such patent was li- 
censed, assigned, or sold by the Alien Property Custodian. In determining 
such compensation, any defense, general or special, available to a defendant 
in an action for infringement or in any suit in equity for relief against an 
alleged infringement, shall be available to the United States. 

(b) The proceedings of the Arbiter under this section shall be conducted 
in accordance with such rules of procedure as he may prescribe. The 
Arbiter, or any referee designated by him, is authorized to administer oaths, 
to hold hearings at such places within or without the United States as the 
Arbiter deems necessary, and to contract for the reporting of such hearings. 
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Any witness appearing for the United States before the Arbiter or any such 
referee at any place within or without the United States may be paid the 
same fees and mileage as witnesses in courts of the United States. Such 
payments may be made in advance, and may be made in the first instance out 
of the German special deposit account, subject to reimbursement from the 
special deposit account (Austrian or Hungarian, as the case may be) herein- 
after provided for. 

(ec) The Arbiter shall, upon the determination by him of the fair com- 
pensation in respect of all such patents, make a tentative award to each 
claimant of the fair compensation to be paid in respect of his claim, including 
simple interest, at the rate of 5 per centum per annum, on the amount of 
such compensation from July 2, 1921, to December 31, 1928, both dates 
inclusive. 

(d) The total amount to be awarded under this section shall not exceed 
$1,000,000, minus the sum of (1) the expenditures in carrying out the provi- 
sions of this section (including a reasonable estimate for such expenditures to 
be incurred prior to the expiration of the term of office of the Arbiter) and 
(2) the aggregate consideration paid by the United States in respect of the 
use, license, assignment, and sale of such patents (other than consideration 
which is returned to the United States under section 27 of the Trading with 
the Enemy Act, as amended). 

(e) If the aggregate amount of the tentative awards exceeds the amount 
which may be awarded under subsection (d), the Arbiter shall reduce pro 
rata the amount of each tentative award. The Arbiter shall enter an award 
of the amount to be paid each claimant, and thereupon shall certify such 
awards to the Secretary of the Treasury. 

(£) The Secretary of the Treasury is authorized and directed to pay the 
amount of the awards certified under subsection (e), together with simple 
interest thereon, at the rate of 5 per centum per annum, beginning Jan- 
uary 1, 1929, until paid. 

(g) The payments authorized by subsection (f) shall be made in accord- 
ance with such regulations as the Secretary of the Treasury may prescribe, 
but only out of the special deposit account (Austrian or Hungarian, as the 
case may be), created by section 7, and within the limitations hereinafter 
prescribed. 

(h) No payment shall be made under this section unless application 
therefor is made, within two years after the date the award is certified, in 
accordance with such regulations as the Secretary of the Treasury may 
prescribe. Payment of any amount in respect of any award may be made, 
in the discretion of the Secretary of the Treasury, either in the United States 
or in Austria or in Hungary, and either in money of the United States or in 
lawful Austrian or Hungarian money (as the case may be), and shall be made 
only to the person on behalf of whom the award was made, except in the 
cases specified in paragraphs (1) to (4) of subsection (k) of section 3. 

(i) The provisions of subsections (1), (m), and (o) of section 3 shall be 
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applicable in carrying out the provisions of this section, except that the ex- 
penditures in carrying out the provisions of section 3 and this section shall 
be allocated (as nearly as may be) by the Arbiter and paid, in accordance 
with such allocation, out of the German special deposit account created by 
section 4 or the special deposit account (Austrian or Hungarian, as the case 
may be) created by section 7. Such payments may be made in the first 
instance out of the German special deposit account, subject to reimburse- 
ment from the Austrian or the Hungarian special deposit account in appro- 
priate cases. 

(j) There is hereby authorized to be appropriated, to remain available 
until expended, such amount, not in excess of $1,000,000, as may be necessary 
for carrying out the provisions of this section. 

(k) The provisions of this section shall constitute the exclusive method for 
the presentation and payment of claims arising out of any of the acts by or 
on behalf of the United States for which this section provides a remedy. 
Any person who files any claim or makes application for any payment under 
this section shall be held to have consented to all the provisions of this Act. 

(1) If the aggregate amount to be awarded in respect of any patent is 
awarded in respect of two or’more claims, such amount shall be apportioned 
among such claims by the Arbiter as he determines to be just and equitable 
and as the interests of the claimants may appear. 


AUSTRIAN AND HUNGARIAN SPECIAL DEPOSIT ACCOUNTS 


Sec. 7. (a) There are hereby created in the Treasury an Austrian special 
deposit account and an Hungarian special deposit account, into which, 
respectively, shall be deposited all funds hereinafter specified and from which, 
respectively, shall be disbursed all payments and expenditures authorized by 
section 5 or 6 or this section. 

(b) The Secretary of the Treasury is authorized and directed to deposit in 
the Austrian or the Hungarian special deposit account, as the case may be— 

(1) The respective amounts appropriated under the authority of section 6 
(patent claims of Austrian and Hungarian nationals); 

(2) The respective sums transferred by the Alien Property Custodian 
under the provisions of subsection (g) of section 25 of the Trading with 
the Enemy Act, as amended (property of Austrian and Hungarian Govern- 
ments); 

(3) All money (including the proceeds of any property, rights, or benefits 
which may be sold or otherwise disposed of, upon such terms as he may 
prescribe) received, whether before or after the enactment of this Act, by 
the United States in respect of claims of the United States against Austria or 
Hungary, as the case may be, on account of awards of the Commissioner. 

(c) The Secretary of the Treasury is authorized and directed, out of the 
funds in the Austrian or the Hungarian special deposit account, as the case 
may be, subject to the provisions of subsections (d) and (e)— 
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(1) To make the payments of expenses of administration authorized 
by section 6 or this section; 

(2) To make the payments authorized by subsection (b) of section 5 
(relating to awards of the Tripartite Claims Commission) ; and 

(3) To make the payments of the awards of the Arbiter, together with 
interest thereon, as provided by section 6 (relating to claims of Austrian and 
Hungarian nationals). 

(d) No payment shall be made in respect of any award of the Commis~ 
sioner against Austria or of the Arbiter on behalf of an Austrian national, nor 
shall any money or other property be returned under paragraph (15), (17), 
(18), or (19) of subsection (b) of section 9 of the Trading with the Enemy 
Act, as amended (relating to the return of money and other property by the 
Alien Property Custodian to Austrian nationals), prior to the date upon 
which the Commissioner certifies to the Secretary of the Treasury— 

(1) That the amounts deposited in the Austrian special deposit account 
under paragraph (2) of subsection (b) of this section (in respect of property 
of the Austrian Government or property of a corporation all the stock of 
which was owned by the Austrian Government) and under paragraph (8) 
of subsection (b) of this section (in respect of money received by the United 
States in respect of claims of the United States against Austria on account 
of awards of the Commissioner) are sufficient to make the payments author- 
ized by subsection (b) of section 5 in respect of awards against Austria; and 

(2) In respect of interlocutory judgments entered by the Commissioner, ° 
the rate of exchange at which such interlocutory judgments shall be con- 
verted into money of the United States and the rate of interest applicable to 
such judgments and the period during which such interest shall run. The 
Commissioner is authorized and requested to fix such rate of exchange and 
interest as he may determine to be fair and equitable, and to give notice 
thereof, within thirty days after the enactment of this Act. 

(e) No payment shall be made in respect of any award of the Commissioner 
against Hungary or of the Arbiter on behalf of an Hungarian national, nor 
shall any money or other property be returned under paragraph (15), (20), 
(21), or (22) of subsection (b) of section 9 of the Trading with the Enemy 
Act, as amended by this Act (relating to the return of money and other 
property by the Alien Property Custodian to Hungarian nationals), prior to 
the date upon which the Commissioner certifies to the Secretary of the 
_ Treasury— 

(1) That the amounts deposited in the Hungarian special deposit account 
under paragraph (2) of subsection (b) of this section (in respect of property 
of the Hungarian Government or property of a corporation all the stock of 
which was owned by the Hungarian Government) and under paragraph (3) 
of subsection (b) of this section (in respect of money received by the United 
States in respect of claims of the United States against Hungary on account 
of awards of the Commissioner), are sufficient to make the payments author- 
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ized by subsection (b) of section 5 in respect of awards against Hungary; 
and 
(2) In respect of interlocutory judgmenis entered by the Commissioner, 
the rate of exchange at which such interlocutory judgments shall be con- 
verted into money of the United States and the rate of interest applicable to 
sich judgments and the period during which such interest shall run. The 
Commissioner is authorized and requested to fix such rate of exchange and 
interest as he may determine to be fair and equitable, and to give notice 
thereof, within thirty days after the enactment of this Act. 

(f) Amounts available under subsection (e) of section 4 (relating to pay- 
ment of expenses of administration) shall be available for the payment of 
expenses in carrying out the provisions of this section, including personal 
services at the seat of government. 

(g) The Secretary of the Treasury is authorized to invest and reinvest, 
from time to time, in bonds, notes, or certificates of indebtedness of the 
United States, any of the funds in the Austrian or the Hungarian special 
deposit account, and to deposis to the credit of such account the interest or 
other earnings thereon. , 

(h) There shall be deducted from the amounts first payable under this 
section to any American national in respect of any debt, the amount, if any, 
paid by the Alien Property Custodian in respect of such debt which was not 
exedited by the Commissioner in making his award. 

(i) The payments of the awards of the Commissioner to the United States 
on its own behalf, on account of claims of the United States against Austria 
pr Hungary, shall be paid into the Treasury as miscellaneous receipts. 

(j) Any amount remaining in the Austrian or the Hungarian special 
deposit account after all the payments authorized to be made therefrom 
have been completed shall be disposed of as follows: 

(1) There shall first be paid into the Treasury as miscellaneous receipts 
the respective amount, if any, by which the appropriations made under the 
authority of section 6 and deposited in such special deposit account exceed 
the payments authorized by such section; and 

(2) The remainder shall be refunded to Austria or Hungary, as their 
respective interests may appear. 


- 


FINALITY OF DECISIONS 


Src. 8. (a) Notwithstanding the provisions of section 236 of the Revised 
Statutes, as amended, the decisions of the Secretary of the Treasury in re- 
spect of the funds to be paid into the German, the Austrian, or the Hungarian 
special deposit account and of the payments therefrom, shall be final and 
conclusive, and shall not be subject to review by any other officer of the 
United States, except that payments made under authority of subsection (c) 
or (m) of section 3 or subsection (e) of section 4 or subsection (f) of section 7 
(relating to expenses of administration) shall be accounted for and settled 
without regard to the provisions of this subsection. 
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(b) The Secretary of the Treasury, in his annual report to the Congress, 
shall include a detailed statement of all expenditures made in carrying out 
the provisions of this Act. 


EXCESSIVE FEES PROHIBITED 


Suc. 9. (a) The Arbiter, the Commissioner of the Mixed Claims Com- 
mission appointed by the United States, and the Commissioner of the 
Tripartite Claims Commission, respectively, are authorized (upon request 
as hereinafter provided) to fix reasonable fees (whether or not fixed under 
any contract or agreement) for services in connection with the proceedings 
before the Arbiter and the Mixed Claims Commission and the Tripartite 
Claims Commission, respectively, and with the preparations therefor, and 
the application for payment, and the payment, of any amount under section 
2, 3, 5, or 6. Each such official is authorized and requested to mail to each 
claimant in proceedings before him or the commission, as the case may be, 
notice (in English, German, or Hungarian) of the provisions of this section. 
No fee shall be fixed under this subsection unless written request therefor is 
filed with such official before the expiration of ninety days after the date of 
mailing of such notice. In the case of nationals of Germany, Austria, and 
Hungary, such notice may be mailed to, and the written request may be 
filed by, the duly accredited diplomatic representative of such nation. 

(b) After a fee has been fixed under subsection (a), any person accepting 
any consideration (whether or not under a contract or agreement entered 
into prior to the enactment of this Act) the aggregate value of which (when 
added to any consideration previously received) is in excess of the amount 
so fixed, for services in connection with the proceedings before the Arbiter or 
Mixed Claims Commission or Tripartite Claims Commission, or any prepa- 
rations therefor, or with the application for payment, or the payment, of any 
amount under section 2, 3, 5, or 6, shall, upon conviction thereof, be punished 
by a fine of not more than four times the aggregate value of the consideration 
accepted by such person therefor. 

(c) Section 20 of the Trading with the Enemy Act, as amended, isamended 
by inserting after the word “attorney” wherever it appears in such section 
the words “at law or in fact”. 


t 


INVESTMENT OF FUNDS BY ALIEN PROPERTY CUSTODIAN 


Sec. 10. The Trading with the Enemy Act, as amended, is amended by 
adding thereto the following new section: 

“Sec. 25. (a) (1) The Alien Property Custodian is authorized and 
directed to invest, from time to time upon the request of the Secretary of the 
Treasury, out of the funds held by the Alien Property Custodian or by the 
Treasurer of the United States for the Alien Property Custodian, an amount 
not to exceed $40,000,000 in the aggregate, in one or more participating 
certificates issued by the Secretary of the Treasury in accordance with the 
provisions of this section. 
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“ (2) When in the case of any trust written consent under subsection (m) 
‘7 section 9 has been filed, an amount equal to the portion of such trust the 
return of which is temporarily postponed under such subsection shall be 
aredited against the investment made under paragraph (1) of this subsection. 
If the total amount so credited is in excess of the amount invested under 
>aragraph (1) of this subsection, the excess shall be invested by the Alien 
Property Custodian in accordance with the provisions of this subsection, 
without regard to the $40,000,000 limitation in paragraph (1). If the 
amount invested under paragraph (1) of this subsection is in excess of the 
zotal amount so credited, such excess shall, from time to time on request of 
the Alien Property Custodian, be paid to him out of the funds in the German 
special deposit account created by section 4 of the Settlement of War Claims 
Act of 1928, and such payments shall have priority over any payments 
therefrom other than the payments under paragraph (1) of subsection (e) 
of such section (relating to expenses of administration). 

“(b) The Alien Property Custodian is authorized and directed to invest, 
ix one or more participating certificates issued by the Secretary of the 
Treasury, out of the unallocated interest fund, as defined in section 28— 

“(1) The sum of $25,000,000. If, after the allocation under section 26 
has been made, the amount cf the unallocated interest fund allocated to the 
trusts described in subsection (c) of such section is found to be in excess of 
$25,000,000, such excess shall be invested by the Alien Property Custodian 
ir accordance with the provisions of this subsection. If the amount so 
allocated is found to be less than $25,000,000 any participating certificate or 
certificates that have been issued shall be corrected accordingly; and: 

“(2) The balance of such unallocated interest fund remaining after the 
Investment provided for in paragraph (1) and the payment of allocated 
eernings in accordance with the provisions of subsection (b) of section 26 
have been made. 

“‘(e) If the amount of such unallocated interest fund, remaining after the 
investment required by paragraph (1) of subsection (b) of this section has 
been made, is insufficient to pay the allocated earnings in accordance with 
subsection (b) of section 26, then the amount necessary to make up the 
deficiency shall be paid out of the funds in the German special deposit 
account created by section 4 of the Settlement of War Claims Act of 1928, 
znd such payment shall have priority over any payments therefrom other 
tkan the payments under paragraph (1) of subsection (c) of such section 
{ralating to expenses of administration) and the payments under paragraph 
t2) of subsection (a) of this section. 

“(d) The Alien Property Custodian is authorized and directed (after the 
payment of debts under section 9) to transfer to the Secretary of the Treas- 
ury, for deposit in such special deposit account, all money and the proceeds 
xf all property, including all income, dividends, interest, annuities, and earn- 
ings accumulated in respect thereof, owned by the German Government or 
zry member of the former ruling family. All money and other property 
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shall be held to be owned by the German Government (1) if no claim thereto 
has been filed with the Alien Property Custodian prior to the expiration of 
one year from the date of the enactment of the Settlement of War Claims 
Act of 1928, or (2) if any claim has been filed before the expiration of such 
period (whather before or after the enactment of such Act), then if the own- 
ership thereof under any such claim is not established by a decision of the 
Alien Property Custodian or by suit in court instituted, under section 9, 
within one year after the decision of the Alien Property Custodian, or after. 
the date of the enactment of the Settlement of War Claims Act of 1928, 
whichever date is later. The amounts so transferred under this subsection 
shall be credited upon the final payment due the United States from the 
German Government on account of the awards of the Mixed Claims 
Commission. 

“(e) The Secretary of the Treasury is authcrized and directed to issue 
to the Alien Property Custodian, upon such terms and conditions and under 
such regulations as the Secretary of the Treasury may prescribe, one or more 
participating certificates, bearing interest payable annually (as nearly as 
may be) ai the rate of 5 per centum per annum, as evidence of the invest- 
ment by the Alien Property Custodian under subsection (a), and one or more 
non-interest bearing participating certificates, as evidence of the investment 
by the Alien Property Custodian under subsection (b). All such certificates 
shall evidence a participating interest, in accordance with, and subject to the 
priorities cf, the provisions of section 4 of the Settlement of War Claims Act 
of 1928, in the funds in the German special deposit account created by such 
section, except that— 

“(1) The United States shall assume no liability, directly or indirectly, 
for the payment of any such certificates, or of the interest thereon, except out 
of fundsin such special deposit account available therefor, and all such certifi- 
cates shall so state on their face; and 

“(2) Such certificates shall not be transferable, except that the Alien 
Property Custodian may transfer any such participating certificate evidencing 
the interest of a substantial number of the owners of the money invested, to a 
trustee duly appointed by such owners. 

“(f) Any amount of principal or interest paid to the Alien Property 
Custodian in accordance with the provisions of subsection (c) of section 4 of 
the Settlement of War Claims Act of 1928 shall be allocated pro rata among 
the persons filing written consents under subsection (n) of section 9 of this 
Act, and the amounts so allocated shall be paid to such persons. If any 
person to whom any amount is payable under this subsection has died (or if, 
in the case of a partnership, association, or other unincorporated body of 
individuals, or a corporation, its existence has terminated), payment shall be 
made to the persons determined by the Alien Property Custodian to be en- 
titled thereto. 

“(g) The Alien Property Custodian is authorized and directed (after the 
payment of debts under section 9) to transfer to the Secretary of the Treas- 
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ury, for deposit in the special deposit account (Austrian or Hungarian, as the 
case may be), created by section 7 of the Settlement of War Claims Act of 
1£28, all money and the proceeds of all property, including all income, divi- 
dends, interest, annuities, and earnings accumulated in respect thereof, 
owned by the Austrian Government or any corporation all the stock of which 
was owned by or on behalf of the Austrian Government (including the prop- 
erty of the Imperial Royal Tobacco Mcnopoly, also known under the name 
of K. K. Oesterreichische Tabak Regie), or owned by the Hungarian Govern- 
ment or by any corporation all the stock of which was owned by or on behalf 
of the Hungarian Government.” 


RETURN TO NATIONALS OF GERMANY, AUSTRIA, AND HUNGARY OF PROPERTY 
HELD BY ALIEN PROPERTY CUSTODIAN 


Sec. 11. Subsection (b) of section 9 of the Trading with the Enemy Act, 
as amended, is amended by striking out the punctuation at the end of para- 
graph (11) and inserting in lieu thereof a semicolon and the word “or” and 
inserting after paragraph (11) the following new paragraphs: 

(12) A partnership, association, or other unincorporated body of indi- 
viduals, or a corporation, and was entirely owned at such time by subjects 
or citizens of nations, States, or iree cities other than Austria or Hungary or 
Austria-Hungary and is so owned at the time of the return of its money or 
other property, and has filed the written consent provided for in subsection 
(m); or 

“(13) A partnership, association, or other unincorporated body of indi- 
viduals, having its principal place of business at such time within any coun- 
try other than Austria, Hungary, or Austria-Hungary, or a corporation or- 
ganized or incorporated within any country other than Austria, Hungary, or 
Austria-Hungary, and that the written consent provided for in subsection 
(m) has been filed; or 

(14) An individual who at such time was a citizen or subject of Ger- 
many or who, at the time of the return of any money or other property, is a 
-citizen or subject of Germany or is not a citizen or subject of any nation, 
State, or free city, and that the written consent provided for in subsection 
(xc) has been filed; or 

(15) The Austro-Hungarian Bank, except that the money or other 
property thereof shall be returned only to the liquidators thereof; or 

*€(16) An individual, partnership, association, or other unincorporated 
body of individuals, or a corporation, and that the written consent provided 
for in subsection (m) has been filed, and that no suit or proceeding against 
the United States or any agency thereof is pending in respect of such return, 
and that such individual has filed a written waiver renouncing on behalf of 
himself, his heirs, successors, and assigns any claim based upon the fact that 
at the time of such return he was in fact entitled to such return under any 
other provision of this Act; or 

(17) A partnership, association, or other unincorporated body of indi- 
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“viduals, or a corporation, and was entirely owned at such time by citizens of 
Austria and is so owned at the time of the return of its money or other_ 
property; or 

“(18) A partnership, association, or other unincorporated body of indi- 
viduals, having its principal place of business at such time within 
Austria, or a corporation organized or incorporated within Austria; or 

“(19) An individual who at such time was a citizen of Austria or who, at 
the time of the return of any money or other property, is a citizen of Austria; 
or 

“(20) A partnership, association, or other unincorporated body of indi- 
viduals, or a corporation, and was entirely owned at such time by citizens of 
Hungary and is so owned at the time of the return of its money or other prop- 
erty; or 

(21) A partnership, association, or other unincorporated body of indi- 
viduals, having its principal place of business at such time within Hungary, 
or a corporation organized or incorporated within Hungary; or 

“ (22) An individual who at such time was a citizen of Hungary or who, 
at the time of the return of any money or other property, is a citizen of 
Hungary ;—”’ : 

Sec. 12. (a) Subsection (d) of section 9 of the Trading with the Enemy 
Act, as amended, is amended to read as follows: 

“(d) Whenever an individual, deceased, would have been entitled, if 
living, to the return of any money or other property without filing the writ- 
ten consent provided for in subsection (m), then his legal representative may 
proceed for the return of such money or other property in the same manner 
as such individual might proceed if living, and such money or other property 
may be returned to such legal representative without requiring the appoint- 
ment of an administrator, or an ancillary administrator, by a court in the 
United States, or to any such ancillary administrator, for distribution 
directly to the persons entitled thereto. Return in accordance with the pro- 
visions of this subsection may be made in any case where an application or 
court proceeding by any legal representative, under the provisions of this 
subsection before its amendment by the Settlement of War Claims Act of 
1928, is pending and undetermined at the time of the enactment of such Act. 
All bonds or other security given under the provisions of this subsection 
before such amendment shall be canceled or released and all sureties thereon 
discharged.” 

(b) Subsection (e) of section 9 of the Trading with the Enemy Act, as 
amended, is amended by striking out the period at the end thereof and in- 
serting a semicolon and the following: “nor shall a debt be allowed under this 
section unless notice of the claim has been filed, or application therefor has 
been made, prior to the date of the enactment of the Settlement of War 
Claims Act of 1928.” , 

(c) Subsection (g) of section 9 of the Trading with the Enemy Act, as 
amended, is amended to read as follows: 
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“(g) Whenever an individual, deceased, would have been entitled, if 
living, to the return of any money or other property upon filing the written 
consent provided for in subsection (m), then his legal representative may 
proceed for the return of such money or other property in the same manner 
as such individual might proceec if living, and such money or other property 
may be returned, upon filing the written consent provided for in subsection 
(m), to such legal representative without requiring the appointment of an 
administrator, or an ancillary administrator, by a court in the United States, 
or to any such ancillary administrator, for distribution to the persons en- 
titled thereto. This subsection shall not be construed as extinguishing or 
diminishing any right which any citizen of the United States may have had 
under this subsection prior to its amendment by the Settlement of War 
Claims Act of 1928 to receive in full his interest in the property of any indi- 
vidual dying before such amendment.” 

Sec. 18. Subsections (j) and (k) of section 9 of the Trading with the 
Enemy Act, as amended, are amended so as to comprise three subsections, 
to read as follows: 

(j) The Alien Property Custodian is authorized and directed to return to 
the person entitled thereto, whether or not an enemy or ally of enemy and 
regardless of the value, any patent, trade-mark, print, label, copyright, or 
right therein or claim thereto, which was conveyed, transferred, assigned, or 
delivered to the Alien Property Custodian, or seized by him, and which has 
not been sold, licensed, or otherwise disposed of under the provisions of this 
Act, and to return any such patent, trade-mark, print, label, copyright, or 
right therein or claim thereto, which has been licensed, except that any 
patent, trade-mark, print, label, copyright, or right therein or claim thereto, 
which is returned by the Alien Property Custodian and which has been 
licensed, or in respect of which any contract has been entered into, or which 
is subject to any lien or encumbrance, shall be returned subject to the license, 
contract, lien, or encumbrance. 

“(k) Except as provided in section 27, paragraphs (12) to (22), both in- 
clusive, of subsection (b) of this section shall apply to the proceeds received 
from the sale, license, or other disposition of any patent, trade-mark, print, 
label, copyright, or right therein or claim thereto, conveyed, transferred, 
assigned, or delivered to the Alien Property Custodian, or seized by him. 

“(1) This section shall apply to royalties paid to the Alien Property 
Custodian, in accordance with a judgment or decree in a suit brought under 
subsection (f) of section 10; but shall not apply to any other money paid to 
the Alien Property Custodian under section 10.” 

Sec. 14. Section 9 of the Trading with the Enemy Act, as amended, is 
amended by adding at the end thereof the following new subsections: 

“(m) No money or other property shall be returned under paragraph (12), 
(13), (14), or (16) of subsection (b) or under subsection (g) or (n) or (to the 
extent therein provided) under subsection (p), unless the person entitled 
thereto files a written consent to a postponement of the return of an amount 
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equal to 20 per centum of the aggregate value of such money or other prop- 
erty (at the time, as nearly as may be, of the return), as determined by the 
Alien Property Custodian, and the investment of such amount in accordance 
with the provisions of section 25. Such amount shall be deducted from the 
money to be returned to such person, so far as possible, and the balance shall 
be deducted from the proceeds of the sale of so much of the property as may 
be necessary, unless such person pays the balance to the Alien Property 
Custodian, except that no property shall be so sold prior to the expiration of 
six years from the date of the enactment of the Settlement of War Claims 
Act of 1928 without the consent of the person entitled thereto. The 
amounts so deducted shall be returned to the persons entitled thereto as. 
provided in subsection (f) of section 25: The sale of any such property shall 
be made in accordance with the provisions of section 12, except that the pro- 
visions of such section relating to sales or resales to, or for the benefit of, 
citizens of the United States shall not be applicable. If such aggregate 
value of the money or other property to be returned under paragraph (12), 
(18), (14), or (16) of subsection (b) or under subsection (g) is less than $2,000, 
then the written consent shall not be required and the money or other prop- 
erty shall be returned in full without the temporary retention and investment 
of 20 per centum thereof. 

“(n) In the case of property consisting of stock or other interest in any 
corporation, association, company, or trust, or of bonded or other indebted- 
ness thereof, evidenced by certificates of stock or by bonds or by other certifi- 
cates of interest therein or indebtedness thereof, or consisting of dividends 
or interest or other accruals thereon, where the right, title, and interest in the 
property (but not the actual certificate or bond or other certificate of interest 
or indebtedness) was conveyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian, or seized by him, if the President determines 
that the owner thereof or of any interest therein has acquired such ownership- 
by assignment, transfer, or sale of such certificate or bond or other certificate 
of interest or indebtedness, (it being the intent of this subsection that such 
assignment, transfer, or sale shall not be deemed invalid hereunder by reason 
of such conveyance, transfer, assignment, delivery, or payment to the Alien 
Property Custodian or seizure by him) and that the written consent provided 
for in subsection (m) has been filed, then the President may make in respect 
of such property an order of the same character, upon the same conditions, 
and with the same effect, as in cases provided for in subsection (b), including 
the benefits of subsection (ce). 

““(o) The provisions of paragraph (12), (13), (14), (17), (18), (19), (20), 
(21), or (22) of subsection (b), or of subsection (m) or (n) of this section, and 
(except to the extent therein provided) the provisions of paragraph (16) of 
subsection (b), shall not be construed as diminishing or extinguishing any 
right under any other provision of this Act in force immediately prior to the 
énactment of the Settlement of War Claims Act of 1928. 

“(p) The Alien Property Custodian shall transfer the money or other 
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property in the trust of any partnership, association, or other unincorporated 
body of individuals, or corporation, the existence of which has terminated, to 
trusts in the names of the persons (including the German Government and 
members of the former ruling family) who have succeeded to its claim or 
interest; and the provisions of subsection (a) of this section relating to the 
collection of a debt (by order of the President or of a court) out of money or 
other property held by the Alien Property Custodian or the Treasurer of the 
United States shall be applicable to the debts of such successor and any such 
debt may be collected out of the money or other property in any of such 
trusts if not returnable under subsection (a) of this section. Subject to the 
above provisions as to the collection of debts, each such successor (except the 
German Government and members of the former ruling family) may pro- 
ceed for the return of the amount so transferred to his trust, in the same 
manner as such partnership, association, or other unincorporated body of 
individuals, or corporation might proceed if still in existence. If such part- 
nership, association, or other unincorporated body of individuals, or corpora- 
tion, would have been entitled to the return of its money or other property 
only upon filing the written consent provided for in subsection (m), then the 
successor shall be entitled*to the return under this subsection only upon 
filing such written consent. ` 

“(q) The return of money or other property under paragraph (15), (17), 
(18), (19), (20), (21), or (22) of subsection (b) (relating to the return to Aus- 
trian and Hungarian nationals) shall be subject to the limitations imposed 
by subsections (d) and (e) of section 7 of the Settlement of War Claims Act 
of 1928.” 

Sec. 15. The Trading with the Enemy Act, as amended, is amended by 
adding thereto the following new sections: 

“Sc. 26. (a) The Alien Property Custodian shall allocate among the 
various trusts the funds in the ‘unallocated interest fund’ (as defined in 
section 28). Such allocation shall be based upon the average rate of earn- 
ings (determined by the Secretary of the Treasury) on the total amounts 
deposited under section 12. 

‘‘(b) The Alien Property Custodian, when the allocation has been made, 
is authorized and directed to pay to each person entitled, in accordance with 
a final decision of a court of the United States or of the District of Columbia, 
or of an opinion of the Attorney General, to the distribution of any portion 
of such unallocated interest fund, the amount allocated to his trust, except as 
provided in subsection (c) of this section. 

““(c) In the case of persons entitled, under paragraph (12), (18), (14), or 
(16) of subsection (b) of section 9, to such return, and in the case of persons 
who would be entitled to such return thereunder if all such money or property 
had not been returned under paragraph (9) or (10) of such subsection, and in 
the case of persons entitled to such return under subsection (n) of section 9, 
an amount equal to the aggregate amount allocated to their trusts shall be 


OFFICIAL DOCUMENTS 63 


credited against the sum of $25,000,000 invested in participating certificates 
under paragraph (1) of subsection (b) of section 25. If the aggregate amount 
so.allocated is in excess of $25,000,000, an amount equal to the excess shall be 
invested in the same manner. Upon the repayment of any of the amounts 
so invested, under the provisions of section 4 of the Settlement of War Claims 
Act of 1928, the amount so repaid shall be distributed pro rata among such 
persons, notwithstanding any receipts or releases given by them. 

“(d) The unallocated interest fund shali be available for carrying out the 
provisions of this section, including the expenses of making the allocation. 

“Sec. 27. The Alien Property Custodian is authorized and directed to 
return to the United States any consideration paid to him by the United 
States under any license, assignment, or sale by the Alien Property Custodian 
to the United States of any patent (or any right therein or claim thereto, and 
including an application therefor and any patent issued pursuant to any such 
application). 

“Sec. 28. As used in this Act, the term ‘unallocated interest fund’ 
means the sum of (1) the earnings and profits accumulated prior to March 4, 
1923, and attributable to investments and reinvestments under section 12 by 
the Secretary of the Treasury, plus (2) the earnizigs and profits accumulated 
on or after March 4, 1923, in respect of the earnings and profits referred to in 
clause (1) of this section. 

“Sec. 29. (a) Where the Alien Property Custodian has made demand or 
requirement for the conveyance, transfer, assignment, delivery, or payment to 
him of any money or other property of any enemy or ally of enemy (whether _ 
or not suit or proceeding for the enforcement thereof has been begun and 
whether or not any judgment or decree in respect thereof has been made or 
entered) and where the whole or any part of such money or other property 
would, if conveyed, transferred, assigned, delivered, or paid to him, be re- 
turnable under any provision of this Act, the Alien Property Custodian may, 
in his discretion, and on such terms and conditions as he may prescribe, 
waive such demand or requirement, or accept in full satisfaction of such de- 
mand, requirement, judgment, or decree, a less amount than that demanded 
or required by him. 

“(b) The Alien Property Custodian shall not make any such waiver or 
compromise except with the approval of the Attorney General; nor (if any 
part of such money or property would be returnable only upon the filing of the 
written consent required by subsection (m) of section 9) unless, after compli- 
ance with the terms and conditions of such waiver or compromise, the Alien 
Property Custodian or the Treasurer of the United States will hold (in respect 
of such enemy or ally of enemy) for investment as provided in section 25, an 
amount equal to 20 per centum of the sum of (1) the value of the money or 
other property held by the Alien Property Custodian or the Treasurer of the 
United States at the time of such waiver or compromise, plus (2) the value of 
the money or other property to which the Alien Property Custodian would 


64 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


be entitled under such demand or requirement if the waiver or compromise 
had not been made. 

“ (e) ‘Where the Alien Property Custodian has made demand or require- 
ment for the conveyance, transfer, assignment, delivery, or payment to him 
of any money or other property of any enemy or ally of enemy (whether or 
not suit or proceeding for the enforcement thereof has been begun and 
whether or not any judgment or decree in respect thereof has been made or 
entered) and where the interest or right of such enemy or ally of enemy in 
such money or property has not, prior to the enactment of the Settlement of 
War Claims Act of 1928, vested in enjoyment, the Alien Property Custodian 
may, in his discretion, and on such terms and conditions as he may prescribe, 
waive such demand and requirement, without compliance with the require- 
ments of subsection (b) of this section, but only with the approval of the 
Attorney General. 

“(d) Nothing in this section shall be construed as requiring the Alien 
Property Custodian to make any waiver or compromise authorized by this 
section, and the Alien Property Custodian may proceed in respect of any 
demand or requirement referred to in subsection (a) or (c) as if this section 
had not been enacted. ~ 

“‘(e) All money or other property received by the Alien Property Custo- 
dian as a result of any action or proceeding (whether begun before or after 
the enactment of the Settlement of War Claims Act of 1928, and whether or 
not for the enforcement of a demand or requirement as above specified) shall 
for the purposes of this Act be considered as forming a part of the trust in 
respect of which such action or proceeding was brought, and shall be subject 
to return in the same manner and upon the same conditions as any other 
money or property in such trust, except as otherwise provided in subsection 
(b) of this section. 

“Suc. 30. Any money or other property returnable under subsection (b) 
or (n) of section 9 shall, at any time prior to such return, be subject to at- 
tachment in accordance with the provisions of the code of law for the District 
of Columbia, as amended, relating to attachments in suits at law and to 
attachments for the enforcement of judgments at law and decrees in equity, 
but any writ of attachment or garnishment issuing in any such suit, or for 
the enforcement of any judgment or decree, shall be served only upon the 
Alien Property Custodian, who shall for the purposes of this section be con- 
sidered as holding credits in favor of the person entitled to such return to the 
extent of the value of the money or other property so returnable. Nothing 
in this section shall be construed as authorizing the taking of actual posses- 
sion, by any officer of any court, of any money or other property held by 
the Alien Property Custodian or by the Treasurer of the United States. 

“Src. 31. As used in this Act, the term ‘member of the former ruling 
family’ means (1) any person who was at any time between April 6, 1917, 
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and July 2, 1921, the German Emperor or the ruler of any constituent king- 
dom of the German Empire, or (2) the wife or any child of such person.” 


FUGITIVES FROM JUSTICE 


Sec. 16. Section 22 of the Trading with the Enemy Act, as amended, is 
amended to read as follows: 

“Sec. 22. No person shall be entitled to the return of any property or 
money under any provision of this Act, or any amendment of this Act, who 
is a fugitive from justice of the United States or any State or Territory there- 
of, or the District of Columbia.” 


RETURN OF INCOME 


Sxc. 17. Section 23 of the Trading with the Enemy Act, as amended, is 
amended to read as follows: 
. “Sec. 23. The Alien Property Custodian is directed to pay to the. person 
entitled thereto, from and after March 4, 1923, the net income (including 
dividends, interest, annuities, and other earnings), accruing and collected 
thereafter, in respect of any money or property held in trust for such person 
by the Alien Property Custodian or by the Treasurer of the United States for 
the account of the Alien Property Custodian, under such rules and regula- 
tions as the President may prescribe.” 


TAXES 


Sec. 18. Section 24 of the Trading with the Enemy Act, as amended, is 
amended by inserting “(a)” after the section number and by adding at the 
-end of such section new subsections to read as follows: 

“(b) In the case of income, war-profits, excess-profits, or estate taxes 
imposed by any Act of Congress, the amount thereof shall, under regulations 
prescribed by the Commissioner of Internal Revenue with the approval of the 
Secretary of the Treasury, be computed in the same manner (except as here- 
inafter in this section provided) as though the money or other property had 
not been seized by or paid to the Alien Property Custodian, and shall be 
paid, as-‘far as practicable, in accordance with subsection (a) of this section. 
Pending final determination of the tax liability the Alien Property Custodian 
is authorized to return, in accordance with the provisions of this Act, money 
or other property in any trust in such amounts as may be determined, under 
regulations prescribed by the Commissioner of Internal Revenue with the 
approval of the Secretary of the Treasury, to be consistent with the prompt 
payment of the full amount of the internal-revenue taxes. 

“(e) So much of the net income of a taxpayer for the taxable year 1917, 
-or any succeeding taxable year, as represents the gain derived from the sale 
-or exchange by the Alien Property Custodian of any property conveyed, 
transferred, assigned, delivered, or paid to him, or seized by him, may at the 
option of the taxpayer be segregated from the net income and separately 
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taxed at the rate of 30 per centum. This subsection shall be applied and the- 
' amount of net income to be so segregated shall be determined, under regula- 
` =tons prescribed by the Commissioner of Internal Revenue with the approval 
of the Secretary of the Treasury, as nearly as may be in the same manner as 
_ provided in section 208 of the Revenue Act of 1926 (relating to capital net 
gains), but without regard to the period for which the property was held by 
sae Alien Property Custodian before its sale or exchange, and whether or not 
she taxpayer is an individual. 

“(d) Any property sold or exchanged by the Alien Property Custodian 
‘whether before or after the date of the enactment of the Settlement of War 
Dlaims Act of 1928) shall be considered as having been compulsorily or in- 
voluntarily converted, within the meaning of the income, excess-profits, and 
war-profits tax laws and regulations; and the provisions of such laws and 
t2agulations relating to such a conversion shall (under regulations prescribed 
ky the Commissioner of internal Revenue with the approval of the Secretary 
tf the Treasury) apply in the case of the proceeds of such sale or exchange. 
For the purpose of determining whether the proceeds of such conversion have 
been expended within such time as will entitle the taxpayer to the benefits of 
such laws and regulations relating to such a conversion, the date of the return 
of the proceeds to the person entitled thereto shall be considered as the date 
of the conversion. 

“ (e) In case of any internal-revenue tax imposed in respect of property 
conveyed, transferred, assigned, delivered, or paid to the Alien Property 
Custodian, or seized by him, and imposed in respect of any period (in the 
taxable year 1917 or any succeeding taxable year) during which such prop- 
erty was held by him or by the Treasurer of the United States, no interest or 
civil penaity shall be assessed: upon, collected from, or paid by or on behalf of, 
the taxpayer; nor shall any interest be credited or paid to the taxpayer in 
respect of any credit or refund allowed or made in respect of such tax. 

“(f) The benefits of subsections (c), (d), and (e) shall be extended to the 
taxpayer if claim therefor is filed before the expiration of the period of limi- 
tations properly applicable thereto, or before the expiration of six months 
after the date of the enactment of the Settlement of War Claims Act of 1928, 
whichever date is the later. The benefits of subsection (d) shall also be 
extended to the taxpayer if claim therefor is filed before the expiration of six 
months after the return of the proceeds.” 

Suc. 19. Subsection (f) of section 10 of the Trading with the Enemy Act, 
as amended, is amended by adding at the end thereof the following new 
paragraph: 

“Tn the case of any such patent, trade-mark, print, label, or copyright, 
conveyed, assigned, transferred, or delivered to the Alien Property Custodian 
or seized by him, any suit brought under this subsection, within the time 
Emited therein, shall be considered as having been brought by the owner- 
within the meaning of this subsection, in so far as such suit relates to royal-- 
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ties for the period prior to the sale by the Alien Property Custodian of such 
patent, trade-mark, print, label, or copyright, if brought either by the Alien 
Property Custodian or by the person who was the owner thereof immediately 
prior to the date such patent, trade-mark, print, label, or copyright was 
seized or otherwise acquired by the Alien Property Custodian.” 

Sxc. 20. The proviso of paragraph (10) of subsection (b) of section 9 of 
the Trading with the Enemy Act, as amended (relating to the return to 
certain insurance companies), is repealed. 


SHIP CLAIMS OF FORMER GERMAN NATIONALS 


Sec. 21. (a) It shall be the duty of the Arbiter to hear the claims of any 
partnership, association, joint-stock company, or corporation, and to deter- 
mine the amount of compensation to be paid to it by the United States, in 
respect of the merchant vessels “Carl Diederichsen” and “Johanne’’ (in- 
cluding any equipment, appurtenances, and property contained therein), 
title to which was taken by or on behalf of the United States under the author- 
ity of the Joint Resolution of May 12, 1917, and which were subsequently 
sold by or on behalf of the United States. Such compensation shall be 
determined as provided in paragraph (1) of subsection (b) of section 3 of this 
Act, but the aggregate compensation shall not exceed, in the case of the 
“Carl Diederichsen,” $166,787.78 and in the cas2 of the “Johanne,” $174,- 
` 600 (such amounts being the price for which the vessels were sold, less the 
cost of reconditioning). The Arbiter shall not make any award under this 
section in respect of the claim of any partnership, association, joint-stock 
company, or corporation unless it appears to Lis satisfaction that all its 
members and stockholders who were, on April 6, 1917, citizens or subjects of 
Germany, became, by virtue of any treaty of peace or plebiscite held or 
further treaty concluded under such treaty of peace, citizens or subjects of 
any nation other than Germany, and that all its members and stockholders 
on the date of the enactment of this Act were on such date citizens or subjects 
of nations other than Germany. 

(b) Upon the determination by him of such compensation the Arbiter shall 
enter an award in favor of such person of the amount of such compensation 
and shall certify such award to the Secretary of tke Treasury. The amount 
of such award, together with interest thereon, at tne rate of 5 per centum per 
annum, from July 2, 1921, until the date of such payment, shall be paid by the 
Secretary of the Treasury, in accordance with such regulations as he may 
prescribe. There is authorized to be appropriated such amount as may be 
necessary to make such payment. 

(c) No payment shall be made in respect of any award under this section 
unless application therefor is made, within two years after the date such 
award is certified, in accordance with such regulations as the Secretary of the 
Treasury may prescribe, and payment shall be made only to the person on 
behalf of whom the award was made except in the cases specified in para- 
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xaphs (1) to (4) of subsection (k) of section 3. The provisions of subsec- 
Eons (c), (1), (m), (0), and (r) of section 3 shall be applicable in carrying out 
tre provisions of this section. 

(d) The provisions of this section shall constitute the exclusive method for 
Ee presentation and payment of claims arising out of any of the acts by or 
‘cn behalf of the United States for which this section provides a remedy. 
‘eny person who files any claim or makes application for any payment under 
‘tis section shall be held to have consented to all the provisions of this Act. 
“his subsection shall not bar the presentation of a claim under section 3 
(relating to the ship claims of German nationals) in respect of the taking of 
‘the vessel “Carl Diederichsen” or the vessel “Johanne”; but no award shall 
—E2 made under section 3 in respect of either of such vessels to or on behalf of 
£y person to whom or on whose behalf an award is made under this section 
-$ respect of such vessel. 

DEFINITIONS 

Sec. 22. As used in this Act— 

(a) The term “person” means an individual, partnership, association, or 
-rporation. ; ; 

(b) The term “German national” means— 

(1) An individual who, on April 6, 1917, was a citizen or subject of Ger- 
many, or who, on the date of the enactment of this Act, is a citizen or subject 
af Germany. ` 

(2) A partnership, association, or corporation, which, on April 6, 1917, 
was organized or created under the law of Germany. 

(8) The Government of Germany. 

(c) The term “member of the former ruling family” means (1) any person 
‘ who was at any time between April 6, 1917, and July 2, 1921, the German 

Emperor or the ruler of any constituent kingdom of the German Empire, or 
. (2) the wife or any child of such person. 
(d) The term “Austrian national” means— 
(1) An individual who, on December 7, 1917, was a citizen of Austria, or 
~vho, on the date of the enactment of this Act, is a citizen of Austria. 
(2) A partnership, association, or corporation which, on December 7, 1917, 
was organized or created under the Jaw of Austria. 
(3) The Government of Austria. 
(e) The term “ Hungarian national” means— 
(1) An individual who, on December 7, 1917, was a citizen of Hungary, or 
, who, on the date of the enactment of this Act, is a citizen of Hungary. 
(2) A partnership, association, or corporation which, on December 7, 1917, 
was organized or created under the law of Hungary. 
(3) The Government of Hungary. 
(f) The term “United States” when used in a geographical sense in- 
eludes the Territories and possessions of the United States and the District of 
Columbia. 
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LEGISLATIVE COUNSEL AND SPECIAL ASSISTANT TO THE 
SECRETARY OF THE TREASURY 


Sec. 23. (a) Section 1803 (d) of the Revenue Act of 1918, as amended by 
section 1101 of the Revenue Act of 1924, is amended by adding at the end 
thereof a sentence to read as follows: “ Notwithstanding the foregoing pro- 
visions, the compensation of each of the two legislative counsel in office upon 
the date of the enactment of the Settlement of War Claims Act of 1928 shall, 
after such date, be at the rate of $10,000 a year,” 

(b) The salary of the Special Assistant to the Secretary of the Treasury in 
matters of legislation, so long as the position is held by the present incumbent, 
shall be aż the rate of $10,000 a year. 

Approved, March 10, 1928. 


CONVENTION AND STATUTE ON THE INTERNATIONAL 
REGIME OF MARITIME PORTS AND PROTOCOL 
OF SIGNATURE! 


Signed at Geneva, December 9, 1923. Reatifications deposited by Belgium (excluding 
Belgian Congo and T erritory of Ruanda-Urundi), May 16, 1927; British Pmp Aug. 29, 
1924; New Zealand and India, April 1, 1925; Denmark (excluding Greenland), April 27, 1925; 
Greece, Jan. 24, 1927; Japan, Sept. 30, 1926; Siam, Jan. 9, 1925; Sweden, Sept. 15, 1927; 
Switzerland, Oct. 23, 1927. Final accessions deposited ty Austria, Jan. 20, 1927; Newfound- 
land, April 23, 1925; Southern Rhodesia, April 23, 1925; Australia, June 29, 1925; British 
colonies, protectorates and mandated territories, Sept. 22, 1925. Accessions subject to 
ratification deposited by France, Dec. 1, 1924; Panama, July 31, 1925. The Convention and 
the Protocol came into force on July 26, 1926. (League of Nations Official Journal, Novem- 


* ber, 1927, pp. 1514-1516.) 


The British Empire (with New Zealand and India), Germany, Belgium, 
Brazil, Bulgaria, Chile, Denmark, Spain, Esthonia, Greece, Hungary, Italy, 
Japan, Lithuania, Norway, the Netherlands, Salvador, Kingdom of the 
Serbs, Croats and Slovenes, Siam, Sweden, Switzerland, Czechoslovakia and 
Uruguay. 

Desirous of ensuring in the fullest measure possible the freedom of com- 
munications mentioned in Article 23 (e) of the Covenant by guaranteeing 
in the maritime ports situated under their sovereignty or authority and for 
purposes of international trade equality of treatment between the ships of all 
the contracting states, their cargoes and passengers; 

Considering that the best method of achieving their present purpose is b 
means of a general convention to which the greatest possible number of 
states can later accede; i 

And wtereas the conference which met at Genoa on the 10th April, 1922, 
requested, in a resolution which was transmitted to the competent organiza- 
tions of the League of Nations with the approval of the Council and the 
Assembly of the League, that the international conventions relating to the 
` régime of communications provided for in the Treaties of Peace should be 
concluded and put into operation as soon as possible, and whereas, Article 
379 of the Treaty of Versailles and the corresponding articles of the other 
treaties provide for the preparation of a general convention on the interna- 
tional régime of ports; f 

1 G. B. Treaty Series No. 24 (1925). 
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Having accepted the invitation of the League of Nations to take part in a 

canference which met at Geneva on the 15th November, 1923; 
_ Desirous of bringing into force the provisions of the statute relating to the 
m-ernational régime of ports adopted thereat, and of concluding a general 
convention for this purpose, the high contracting parties have appointed 
as their plenipotentiaries: 

The President of the German Reich: M. Gottfried Aschmann, Consul- 
General at Geneva; 

His Majesty the King of the Belgians: M. Xavier Neujean, Minister of 
Reilways, Mercantile Marine, Posts, Telegraphs and Telephones of Belgium, 
delegate at the Second General Conference on Communications and Transit; 

The President of the Republic of the United States of Brazil: Commandant- 
Major E. Leitão de Carvalho, Staff Officer, Professor at the Staff College of 
Rio de Janeiro, delegate at the Second General Conference on Communica- 
ticns and Transit; and M. Eliseu da Fonseca Montarroyos, member of the 
Advisory and Technical Committee for Communications and Transit, dele- 
gate at the Second General Conference on Communications and Transit; 

His Majesty the King of the United Kingdom of Great Britain and Ireland 
end of the British Dominions beyond the Seas, Emperor of India: Sir Hubert 
Llewellyn Smith, G.C.B., Chief Economic Adviser of the British Govern- 
mant, delegate at the Second General Conference on Communications and 
Transit; 

For the Dominion of New Zealand: The Hon. Sir James Allen, K.C.B., 
3 gh Commissioner for New Zealand in the United Kingdom; 

For India: The Right Hon. Lord Hardinge of Penhurst, K.G., G.C.B., 
G C.S.I., G.C.M.G., G.C.LE., G.C.V.0O., L.S.0., Privy Councillor, former 
Viceroy, former Ambassador; 

His Majesty the King of the Bulgarians: M. D. Mikoff, Chargé d’ Affaires 
at Berne; 

The President of the Republic of Chile: M. Francisco Rivas Vicuña, Envoy 
Zztraordinary and Minister Plenipotentiary to the Swiss Federal Council, to 
the President of the Czechoslovak Republic, to the President of the Austrian 
Federal Republic and to His Serene Highness the Governor of Hungary, 
ddegate at the Second General Conference on Communications and Transit; 

His Majesty the King of Denmark: M. P. A. Holck-Colding, Director of 
Section at the Ministry of Public Works, member of the Advisory and Tech- 
nizal Committee for Communications and Transit, delegate at the Second 
General Conference on Communications and Transit; 

His Majesty the King of Spain: M. Guillermo Brockmann y Abarzuza, 
Tnspector-General of Roads, Canals and Ports, member of the Advisory and 
Technical Committee for Communications and Transit, delegate at the 
Second General Conference on Communications and Transit; 

The President of the Esthonian Republic: M. Charles Robert Pusta, 
Eavoy Extraordinary and Minister Plenipotentiary to the President of the 
French Republic, member of the Advisory and Technical Committee for 
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Communications and Transit, delegate at the Second General Conference on 
Communications and Transit; 

His Majesty the King of thə Hellenes: M. A. Politis, Technical Repre- 
sentative of the Hellenic Government in Paris, delegate at the Second Gen- 
eral Conference on Communications and Transit;and M. Demetre G. Phocas, 
Captain in the Hellenic Navy, delegate at the Second General Conference 
on Communications and Trans:t; 

His Serene Highness the Governor of Hungary: M. Emile de Walter, 
Ministerial Counsellor at the Royal Hungarian Ministry for Foreign Affairs, 
delegate at the Second General Sonference on Communications and Transit; 

His Majesty the King of Italy: M. Paolo Bignami, former Under-Secre- 
tary of State, former member cf the Chamber of Deputies, delegate at the 
Second General Conference on Communications and Transit; 

His Majesty the Emperor of Japan: Mr. S. Okuyama, Counsellor of 
Embassy, Assistant Head of the Japanese League of Nations Office in Paris, 
delegate at the Second General Sonference on Communications and Transit; 

The President of the Republic of Lithuania: M. C. Dobkevicius, Counsellor 
at the Lithuanian Legation in Paris, delegate at the Second General Con- 
ference on Communications and Transit; 

His Majesty the King of Norway: M. Gabriel Smith, delegate at the Sec- 
ond General Conference on Communications and Transit; 

Her Majesty the Queen of the Netherlands: Jonkheer W. J. M. van 
Eysinga, Professor at the University of Leyden, member of the Advisory 
and Technical Committee for Communications and Transit, delegate at the 
Second General Conference on Sommunications and Transit; 

The President of the Republic of Salvador: M. J. G. Guerrero, Envoy 
Extraordinary and Minister Plenipotentiary to the President of the French 
Republic and to His Majesty the King of Italy, delegate at the Second Gen- 
eral Conference on Communications and Transit; 

His Majesty the King of the Serbs, Croats and Slovenes: M. B. Vouko- 
vitch, Director of the State Railways, delegate at the Second General Con- 
ference on Communications and Transit; 

His Majesty the King of Smm: M. Phya Sanpakitch Preecha, Envoy 
Extraordinary and Minister Penipotentiary to His Majesty the King of 
Spain and to His Majesty the King of Italy, delegate at the Second General 
Conference on Communications and Transit; 

His Majesty the King of Sweden: Baron Alstrémer, Envoy Extraordinary 
and Minister Plenipotentiary tc the Swiss Federal Council; 

The Swiss Federal Council: Dr. Robert Herold, Director of the Railway 
Division of the Federal Department of Posts and Railways, member of the 
Advisory and Technical Comm-ttee for Communications and Transit, dele- 
gate at the Second General Conference on Communications and Transit; 

The President of the Czechoslovak Republic: M. J. Dvordcek, Minister 
Plenipotentiary and Head of the Economic Department of the Ministry for 
Foreign Affairs; 
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The President of the Republic of Uruguay: M. Benjamin Fernández y 
Medina, Envoy Extraordinary and Minister Plenipotentiary to His Majesty 
the King of Spain, chairman of the Advisory and Technical Committee for 

Cemmunications and Transit; 

Who, after communicating their full powers, nas in good and due form, 
heve agreed as follows: 

` ARTICLE 1 


The contracting states declare that they accept the Statute on the Inter- 
nstional Régime of Maritime Ports, annexed hereto, adopted by the Second 
General Conference on Communications and Transit which met at Geneva on 
th 15th November, 1923. 

This statute shall be deemed to constitute an integral part of the present 
convention. 

Consequently, they hereby declare that they accept the obligations and 
urdertakings of the said statute in conformity with the terms and in accord- 
arce with the conditions set out therein. 


ARTICLE 2 


The present convention doés not in any way affect the rights and obliga- 
ticns arising out of the provisions of the Treaty of Peace signed at Versailles 
or the 28th June, 1919, or out of the provisions of the other corresponding 
treaties, in so far as they concern ne Powers which have signed, or which 
benefit by, such treaties. 

ARTICLE 3 


The present convention, of which the French and English texts are both 
authentic, shall bear this day’s date, and shall be open for signature until the 
31st October, 1924, by any state represented at the conference of Geneva, by ` 
axy member of the League of Nations, and bv any states to which the Coun- 
cil of the League of Nations shall have communicated a copy of the conven- 
ticn for this purpose. 

ARTICLE 4 

The present convention is subject to ratification. The instruments of 
razification shall be deposited with the Secretary-General of the League of 
Nations, who shall notify their receipt to every state signatory of or acceding 
to the convention. 

ARTICLE 5 


Jn and after the Ist November, 1924, the present convention may be 
eczeded to by any state represented at the conference referred to in Article 
1, by any member of the League of Nations, or by any state to which the 
Ccuncil of the League of Nations shall have communicated a copy of the 
coavention for this purpose. 

Accessions shall be effected by an instrument communicated to the Secre- 
tazy-General of the League of Nations to be deposited in the archives of the 
secretariat. The Secretary-General shall at once notify such deposit to 
every state signatory of or acceding to the convention.. 
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ARTICLE 6 


The present convention will not come into force until it has been ratified 
in the name of five states. The date of its coming into force shall be the 
ninetieth day after the receipt by the Secretary-General of the League of 
Nations of the fifth ratification. Thereafter, the present convention will 
take effect in the case of each party ninety days after the receipt of its rati- 
fication or of the notification of its accession. 

In compliance with the provisions of Article 18 of the Covenant of the 
League of Nations, the Secretary-General will register the present convention 
upon the day of its coming into force. 


ARTICLE 7 


A special record shall be kept by the Secretary-General of the League of 
Nations showing, with due regard to the provisions of Article 9, which of the 
parties have signed, ratified, acceded to or denounced the present conven- 
tion. This record shall be open to the members of the League at all times; it 
shall be published as often as possible, in accordance with the directions of 
the Council. 

ARTICLE 8 æ 

Subject to the provisions of Article 2 above, the present convention may be 
denounced by any party thereto after the expiration of five years from the - 
- date when it came into force in respect of that party. Denunciation shall be 
effected by notification in writing addressed to the Secretary-General of the 
League of Nations. Copies of such notification shall be transmitted forth- 
with by him to all the other parties, informing them of the date on which it 
was received. 

A denunciation shall take effect one year after the date on which the noti- 
fication thereof was received by the Secretary-General, and shall operate only 
in respect of the notifying state. 


ARTICLE 9 

Any state signing or acceding to the present convention may declare at the 
moment either of its signature, ratification or accession, that its acceptance of 
the present convention does not include any or all of its colonies, overseas 
possessions, protectorates, or overseas territories, under its sovereignty or 
authority, and may subsequently accede, in conformity with the provisions 
of Article 5, on behalf of any such colony, overseas possession, protectorate or 
territory excluded by such declaration. 

Denunciation may also be made separately in respect of any such colony, 
overseas possession, protectorate or territory, and the provisions of Article 8 
shall apply to any such denunciation. 


ARTICLE 10 


The revision of the present convention may be demanded at any time by 
one-third of the contracting states. 
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In faith whereof the above-named plenipotentiaries have signed the pres- 
ent convention. 

Done at Geneva the 9th day of December, 1923, in a single copy which shall 
remain deposited in the archives of the secretariat of the League of Nations. 


É 


Germany: GOTTFRIED ASCHMANN. 
Belgium: Xavier NEUJEAN. 
Brazil: E. LEITAO DE CARVALHO. 
E. MONTARROYOS. 

' British Empire: H. LLEWELLYN Smira. 
New Zealand: J. ALLEN, 
India: HARDINGE OF PENSHURST. 
Bulgaria: D. MiKorr. 
Chile: Francisco Rivas Vicuna. 
Denmark: A. HOLCK-COLDING. 
Spain: Gmo. BROCKMANN. 


Subject to the right relating to emigration mentioned in Article 12 (twelve) 
of this Statute. (Translation.) 


Esthonia: C. R. Pusta. 
Greece: ` A. Ports. 
' D. G. Puocas. 


Subject to the right relating to emigration mentioned in Article 12 (twelve) 
of this Statute. (Translation.) 
Hungary: WALTER. 
Italy: Paoro BIGNAMI. 
Subject to the right relating to emigration mentioned in Article 12 (twelve) 
of this Statute. (Translation.) 
Japan: S. OKUYAMA. 
Lithuania: DoBKEVICIUS. 
Subject to the right relating to emigration mentioned in Article 12 (twelve) 
of this Statute. (Translation.) 
Norway: GABRIEL SMITH. 
Netherlands: V. EYSINGA. 
With the exception of the overseas territories, Netherlands Indies, Surinam 
and Curaçao. (Translation.) 
Salvador: J. GUSTAVO GUERRERO. 
Kingdom of the Serbs, Croats and Slovenes: 
B. VOUKOVITCH. 
Subject to the right relating to emigration mentioned in Article 12 (twelve) 
of this Statute. (Translation.) 


Siam: Puya SANPAKITCH PREECHA. 
Sweden: ALSTROMER. 

Switzerland: HEROLD. 

Czechoslovakia: J. DVORÁGCEK. 


Subject to the right relating to emigration mentioned in Article 12 (twelve) 
- of this Statute. (Translation.) 
Uruguay: B. FERNANDEZ Y MEDINA. 
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STATUTE 
ARTICLE 1 


All ports which are normally frequented by sea-going vessels and used for 
foreign trade shall be deemed to be maritime ports within the meaning of the 
present statute. 


ÅRTICLE 2 


Subject to the principle of reciprocity and to the reservation set out in 
the first paragraph of Article 8, every contracting state undertakes to grant 
the vessels of every other contracting state equality of treatment with its own 
vessels, or those of any other state whatsoever, in the maritime ports situated 
under its sovereignty or authority, as regards freedom of access to the port, 
the use of the port, and the full enjoyment of the benefits as regards naviga- 
tion and commercial operations which it affords to vessels, their cargoes and 
passengers. : 

The equality of treatment thus established shall cover facilities of all 
kinds, such as allocation of berths, loading and unloading facilities, as well as 
dues and charges of all kinds levied in the name or for the account of the 
government, public authorities, concessionaries or undertakings of any kind. 


ARTICLE 3 


The provisions of the preceding article in no way restrict the liberty of the 
competent port authorities to take such measures as they may deem ex- 
pedient for the proper conduct of the business of the port provided that these 
measures comply with the principle of equality of treatment as defined in the 
said article. 


ARTICLE 4 


All dues and charges levied for the use of maritime ports shall be duly 
published before coming into force. 

The same shall apply to the by-laws and regulations of the port. 

In each maritime port the port authority shall keep open for inspection, 
by all persons concerned, a table of the dues and charges in force, as well as a 
copy of the by-laws and regulations. 


ARTICLE 5 


In assessing and applying customs and other analogous duties, local octroi 
or consumption duties, or incidental charges, levied on the importation or 
exportation of goods through the maritime ports situated under the sover- 
eignty or authority of the contracting states, the fiag of the vessel must not 
be taken into account and, accordingly, no distinction may be made to the 
detriment of the flag of any contracting state whatsoever as between that 
flag and the flag of the state under whose sovereignty or authority the port is 
situated, or the flag of any other state whatsoever. 
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ARTICLE 6 


In order that the principle of equal treatment in maritime ports laid down 
in Article 2 may not be rendered ineffective in practice by the adoption of 
ather methods of discrimination against the vessels of a contracting state 
using such ports, each contracting state undertakes to apply the provisions 
of Articles 4, 20, 21 and 22 of the statute annexed to the Convention on the 
International Régime of Railways, signed at Geneva, on the 9th December, 
1923, so far as they are applicable to traffic to or from a maritime port, 
whether or not such contracting state is a party to the said Convention on 
the International, Régime of Railways. The aforesaid articles are to be in- 
tarpreted in conformity with the provisions of the protocol of signature of 
ihe said convention. (See Annex.) 


ARTICLE 7 


Unless there are special reasons justifying an exception, such as those 
Eased upon special geographical, economic or technical conditions, the cus- 
toms duties levied in any maritime port situated under the sovereignty or 
suthority of a contracting state may not exceed the duties levied on the 
cther customs frontiers of the said state on goods of the same kind, source or 
cestination. 

If, for-special reasons as set out- above, a contracting state grants special 
customs facilities on other routes for the importation or exportation of goods, - 
J- shall not use these facilities as a means of discriminating unfairly against 
Importation or exportation through the maritime ports situated under its 
sovereignty or authority. 

ARTICLE 8 


Each of the contracting states reserves the power, after giving notice 
through diplomatic channels, of suspending the benefit of equality of treat- 
ament from any vessel of a state which does not effectively apply, in any mari- 
tine port situated under its sovereignty or authority, the provisions of this 
statute to the vessels of the said contracting state, their cargoes and pas- 
sengers. 

In the event of action being taken as provided in the preceding sarapak š 
the state which has taken action and the state against.which action is taken, 
ghall both alike have the right of applying to the Permanent Court of Inter- 
national Justice by an application addressed to the registrar; and the court 
shall settle the matter in accordance with the rules of summary procedure. 

Every contracting state shall, however, have the right at the time of sign- 
ing or ratifying this convention, of declaring that it renounces the right of 
taxing action as provided in the first paragraph of this article against any 
other state which may make a similar declaration. 


ARTICLE 9 
This statute does not in any way apply to the maritime coasting trade. 
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ARTICLE 10 


Each contracting state reserves the right to make such arrangements 
- for towage in its maritime ports as it thinks fit, provided that the provisions 
of Articles 2 and 4 are not thereby infringed. 


ARTICLE 11 


Each contracting state reserves the right to organize and administer pilot- 
' age services as it thinks fit. Where pilotage is compulsory, the dues and 
‘facilities offered shall be subject to the provisions of Articles 2 and 4, but 
each contracting state may exempt from the obligation of compulsory pilot- 
age such of its nationals as possess the necessary technical qualifications. 


ARTICLE 12 


Each contracting state shall have the power, at the time of signing or ratify- 
ing this convention, of declaring that it reserves the right of limiting the 
transport of emigrants, in accordance with the provisions of its own legisla- 
tion, to vessels which have been granted special authorization as fulfilling 
the requirements of the said legislation. In exercising this right, however, 
the contracting state shall be guided,.as far as possible, by the principles of 
this statute. 

The vessels so authorized to transport emigrants shall enjoy all the benefits 
of this statute in all maritime ports. 


å ARTICLE 13 


This statute applies to all vessels, whether publicly or privately owned or 
controlled. 

It does not, however, apply in any way to warships or vessels performing 
police or administrative functions, or, in general, exercising any kind of 
public authority, or any other vessels which for the time being are exclusively 
employed for the purposes of the naval, military or air forces of a state. 


ARTICLE 14 
This statute does not in any way apply to fishing vessels or to their catches. 


ARTICLE 15 


Where in virtue of a treaty, convention or agreement a contracting state 
has granted special rights to another state within a defined area in any of its 
maritime ports for the purpose of facilitating the transit of goods or passen- 
gers to or from the territory of the said state, no other contracting state can 
invoke the stipulations of this statute in support of any claim for similar 
special rights. 

Every contracting state which enjoys the aforesaid special rights in a mari- 
time port of another state, whether contracting or not, shall conform to the 
provisions of this statute in its treatment of the vessels trading with it, and 
their cargoes and passengers. 


p 
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Every contracting state which grants the aforesaid special rights to a non- 
contracting state is bound to impose, as one of the conditions of the grant, 
an obligation on the state which is to enjoy the aforesaid rights to conform 
to the provisions of this statute in its treatment of the vessels trading with it, 
and their cargoes and passengers. 


ARTICLE 16 


Measures of a general or particular character which a contracting state. 
is obliged to take in case of an emergency affecting the safety of the state 
or the vital interests of the country may, in exceptional cases, and for as 
short a period as possible, involve a deviation from the provisions of Articles 
2 to 7 inclusive; it being understood that the principles of the present statute 
must be observed to the utmost possible extent. 


ARTICLE 17 


No contracting state shall be bound by this statute to permit the transit 
of passengers whose admission to its territories is forbidden, or of goods of a 
kind of which the importation is prohibited, either on grounds of public 
health or security, or as a precaution against diseases of animals or plants. 
As regards traffic other than traffic in transit, no contracting state shall be 
bound by this statute to permit the transport of passengers whose admission 
to its territories is forbidden, or of goods of which the import or export is 
prohibited, by its national laws. 

Each contracting state shall be entitled to take the necessary precaution- 
ary measures in respect of the transport of dangerous goods or goods of a 
similar character, as well as general police measures, including the control 
of emigrants entering or leaving its territory, it being understood that such 
measures must not result in any discrimination contrary to the principles 
of the present statute. 

Nothing in this statute shall affect the measures which one of the contract- 
ing states is or may feel called upon to take in pursuance of general inter- 
national conventions to which it is a party, or which may be concluded here- 
after, particularly conventions concluded under the auspices of the League 
of Nations, relating the traffic in women and children, the transit, export or 
import of particular kinds of articles such as opium or other dangerous drugs, 
arms, or the produce of fisheries, or in pursuance of general conventions 
intended to prevent any infringement of industrial, literary or artistic prop- 
erty, or relating to false marks, false indications of origin or other methods 
of unfair competition. . 


ARTICLE 18 


This statute does not prescribe the rights and duties of belligerents and 
neutrals in time of war. The statute shall, however, continue in force in 
time of war so far as such rights and duties permit. 
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ARTICLE 19 


The contracting states undertake to introduce into those conventions in 
force on the 9th December, 1923, which contravene the provisions of this 
statute, so soon as circumstances permit, and in any case on the expiry of 
such conventions, the modifications required to bring them into harmony 
with such provisions, so far as the geographical, economic or technical cir- 
cumstances of the countries or areas concerned allow. 

The same shall apply to concessions granted before the 9th December, 
1923, for the total or partial exploitation of maritime ports. 


ARTICLE 20 


This statute does not entail in any way the withdrawal of facilities which 
are greater than those provided for in the statute and which have been 
granted in respect of the use of maritime ports under conditions consistent 
with its principles. This statute also entails no prohibition of such grant 
of greater facilities in the future. 


ARTICLE 21 


Without prejudice to the provisions of the second paragraph of Article 8, 
disputes which may arise between contracting states as to the interpretation 
or the application of the present statute shall be settled in the following 
manner: 

Should it prove impossible to settle such dispute either directly between 
the parties or by any other method of amicable settlement, the parties to the 
dispute may, before resorting to any procedure of arbitration or to a judicial 
settlement, submit the dispute foran advisory opinion to the body established 
by the League of Nations as the advisory and technical organization of mem- 
bers of the League for matters of communications and transit. In urgent 
cases a preliminary opinion may be given recommending temporary meas- 
ures, including measures to restore the facilities for international traffic 
which existed before the act or occurrence which gave rise to the dispute. 

Should it prove impossible to settle the dispute by any of the methods of 
procedure enumerated in the preceding paragraph, the contracting states 
shall submit their dispute to arbitration, unless they have decided, or shall 
decide, under an agreement between them, to bring it before the Permanent 
Court of International Justice. 


ARTICLE 22 


If the case is submitted to the Permanent Court of International Justice, 
it shall be heard and determined under the conditions laid down in Article 27 
of the statute of the court. i 

If arbitration is resorted to, and unless the parties decide otherwise, each 
party shall appoint an arbitrator, and a third member of the arbitral tribunal 
shall be elected by the arbitrators, or, in case the latter are unable to agree, 
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shall be selected by the Council of the League of Nations from the list of 
assessors for communications and transit cases mentioned in Article 27 of 
the Statute of the Permanent Court of International Justice; in such latter 
case, the third arbitrator shall be selected in accordance with the provisions 
of the penultimate paragraph of Article 4 and the first paragraph of Article 
5 of the Covenant of the League. 

The arbitral tribunal shall judge the case on the basis of the terms of refer- 
ence mutually agreed upon between the parties. If the parties have failed to 
reach an agreement, the arbitral tribunal, acting unanimously, shall itself 
draw up terms of reference after considering the claims formulated by the 
parties; if unanimity cannot be obtained, the Council of the League of Na- 
tions shall decide the terms of reference under the conditions laid down in the 
preceding paragraph. If the procedure is not determined by the terms of 
reference, it shall be settled by the arbitral tribunal. 

During the course of the arbitration the parties, in the absence of any con- 
trary provision in the terms of reference, are bound to submit to ts Perma- 
nent Court of International Justice any question of international law or 
question as to the legal meaning of this statute the*solution of which the 
arbitral tribunal, at the request of one of the parties, pronounces to be a nec- 
essary preliminary to the settlement of the dispute. 


ARTICLE 23 


It is understood that this statute must not be interpreted as regulating in 
any way rights and obligations inter se of territories forming part of or placed 
under the protection of the same sovereign state, whether or not these terri- 
tories are individually contracting states. 


ARTICLE 24 


Nothing in the preceding articles is to be construed as affecting in any way 
the rights or duties of a contracting state as member of the League of Na- 
tions. ‘ a 


2 


ANNEX 


Text of the articles of the Statute on the International Régime of Railways 
and of the provisions relating thereto contained in the Protocol of Signa- 
ture. 


Article 4 

Recognizing the necessity of granting sufficient elasticity in the operation 
of railways to allow the complex needs of traffic to be met, it is the intention 
of the contracting states to maintain unimpaired full freedom of operation 
while ensuring that such freedom is exercised without detriment to interna- 
tional traffic. : 

They undertake to give reasonable facilities to international traffic and to 
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refrain from all discrimination of an unfair nature directed against the other 
contracting states, their nationals or their vessels. 

The benefit of the provisions of the present article is not confined to traffic 
governed by a single contract; it extends also to the traffic dealt with in Arti- 
cles 21 and 22 of the present statute subject to the conditions specified in the 
said articles. 


Article 20 


The contracting states, recognizing the necessity in general of leaving 
tariffs sufficient flexibility to permit of their being adapted as closely as pos- 
sible to the complex needs of trade and commercial competition, retain full 
freedom to frame their tariffs in accordance with the principles accepted by 
their own legislation, provided that this freedom is exercised without detri- 
ment to international traffic. 

They undertake to apply to international traffic tariffs which are reason- 
able both as regards their amounts and the conditions of their application, 
and undertake to refrain from all discrimination of an unfair nature directed 
against the other contracting states, their nationals or their vessels. 

These provisions shall not prevent the establishment of combined rail and 
sea tariffs which comply with the principles laid down in the previous 
paragraphs. 


. Article 21 


The benefit of the provisions of Article 20 shall not be confined to transport 
based on single contracts. It shall extend equally to transport made up of 
successive stages by rail, by sea or by any other mode of transport traversing 
the territory of more than one contracting state and regulated by separate 
contracts, subject to the fulfilment of the following conditions:, 

Each of the successive contracts. must specify the initial source and final 
destination of the consignment; during the whole duration of carriage the 
goods must remain under the supervision of the carriers and must be for- 
warded by each carrier to his successor direct and without delay other than 
that necessary for the completion of the transport operations and the cus- 
toms, octroi, police or other administrative formalities. 


Article 22 


The provisions of Article 20 shall be equally applicable to internal as well 
as to international traffic by rail as regards goods which remain temporarily 
at the port without regard to the flag under which they have pean imported 
or will be exported. 


Protocol of Signature 
It is understood that any differential treatment of flags based solely on 
the consideration of the flag should be considered as discrimination of an un- 


fair nature in the sense of Articles 4 and 20 of the Statute on the International , 
Régime of Railways. 


‘ 
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PROTOCOL OF SIGNATURE OF THE CONVENTION ON THE - 
. INTERNATIONAL REGIME OF MARITIME PORTS 


At the moment of signing the convention of to-day’s date, relating to the 
térnational régime of maritime ports, the undersigned, duly authorized, 
ave agreed as follows: ; 


1. Itis understood that the provisions of the present statute shall apply to 
ports of refuge specially constructed for that purpose. 


2. It is understood that the British Government’s reservation as to the 
~ provisions of Section 24 of the Pilotage Act of 1913 is accepted. 


. It is understood that the obligations laid down in French law in regard 
to ship-brokers shall not be regarded as contrary to the principle and 
spirit of the Statute on the International Régime of Maritime 
Ports. 


4. It is understood that the condition of reciprocity laid down in Article 2 
i of the Statute on the International Régime of Maritime Ports shall 
not exclude from the benefit of the said statute contracting states 
which have no maritime ports and do not enjoy in any zone of a mari- 
‘time port of another state the rights mentioned in Article 15 of the 
said statute. 


oo 


5. In the event of the flag or nationality of a contracting state being iden- 
tical with the flag or nationality of a state or territory which is out- 
- side the convention, no claim can be advanced on behalf of the latter 
state or territory to the benefits assured by this statute to the flags or - 
nationals of contracting states. 


The present protocol will have the same force, effect and duration as the 
statute of to-day’s date, of which-it is to be considered as an integral part. 

In faith whereof the above-mentioned plenipotentiaries have signed the 
present protocol. 

Done at Geneva, the 9th day of December, 1923, in a single copy, which 
will remain deposited in the archives of the secretariat of the League of Na- 
tions; certified copies will be srapenutted to all the States represented at the 
Sonrerence. 


[Here follow the same signatures as those appearing at the end of the conven- 
tion.] , 
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CONVENTION RELATIVE TO THE TRANSMISSION IN TRANSIT 
OF ELECTRIC POWER, AND PROTOCOL OF SIGNATURE?! 
Signed at Geneva, December 9, 1923. Ratifications deposited by Austria, Jan. 20, 1927; 
British Empire, April 1, 1925; New Zealand, April 1, 1925; Czechoslovakia, Nov. 30, 1926: 
Denmark, pee 27, 1626. Final accessions deposited by Newfoundland and Southern 
Rhodesia, Apl 23, 1925; British colonies, protectorates and mandated territories, Sept. 22, 


1925. The Convention and Protocol came into force on July 26, 1926. (League of Nations 
Official Journal, November, 1927, pp. 1516-1517.) 


The British Empire (with New Zealand), Austria, Belgium, Bulgaria, 
Chile, Denmark, the Free City of Danzig, Spain, France, Greece, Hungary, 
Italy, Lithuania, Poland, Kingdom of the Serbs, Croats and Slovenes, 
Czechoslovakia and Uruguay. 

Desirous of facilitating international co-operation by way of the conclu- 
sion between states interested therein of agreements concerning the trans- 
mission in transit of electric power; 

Having accepted the invitation of the League of Nations to take part in a 
conference which met at Geneva on the 15th November, 1923; 

Wishing to conclude a general convention for this purpose, 

The high contracting parties have appointed as their plenipotentiaries: 

The President of the Austrian Republic: M. Emerich Pfligl, Resident 
Minister, representative of the Federal Government accredited to the League 
of Nations, delegate at the Second General Conference on Communications 
and Transit; 

His Majesty the King of the Belgians: M. Xavier Neujean, Minister of 
Railways, Mercantile Marine, Posts, Telegraphs and Telephones of Belgium, 
delegate at the Second General Conference on Communications and Transit; 

His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India: Sir 
Hubert Llewellyn Smith, G.C.B., Chief Economic Adviser of the British 
Government, delegate at the Second General Conference on Communica- 
tions and Transit; 

For the Dominion of New Zealand: The Honorable Sir James Allen, 
K.C.B., High Commissioner for New Zealand in the United Kingdom; 

His Majesty the King of the Bulgarians: M. D. Mikoff, Chargé d’ Affaires 
at Berne; 

The President of the Republic of Chile: M. Francisco Rivas Vicufia, Envoy 
Extraordinary and Minister Plenipotentiary to the Swiss Federal Council, 
to the President of the Czechoslovak. Republic, to the President of the 
Austrian Federal Republic and to His Serene Highness the Governor of 
Hungary, delegate at the Second General Conference on Communications 
and Transit; 

His Majesty the King of Denmark: M. P. A. Holek-Colding, Director of 
Section at the Ministry of Public Works, member of the Advisory and Tech- 

i i 


1G. B. Treaty Series No. 25 (1925). 
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nizal Committee for Communications and Transit, delegate at the Second 
General Conference on Communications and Transit; 

The President of the Polish Republic (for the Free City of Danzig): Pro- 
fessor Bohdan Winiarski, vice-chairman of the Advisory and Technical Com- 
mittee for Communications and Transit, delegate at the Second General 
Conference on Communications and Transit; 

His Majesty the King of Spain: M. Guillermo Brockmann y Abarzuza, 
Iuspector-General of Roads, Canals and Ports, member of the Advisory and 
Technical Committee for Communications and Transit, delegate at the 
£scond General Conference on Communications and Transit; 

The President of the French Republic: M. Maurice Sibille, Member of 
Farliament, member of the Advisory and Technical Committee for Commu- 
tications and Transit, delegate at the Second General Conference on Commu- 
nications and Transit; 

His Majesty the King of the Hellenes: M. A. Politis, technical representa- 
tve of the Hellenic Government in Paris, delegate at the Second General 
Conference on Communications and Transit, and M. Demetre G. Phocas, 
enptain in the Hellenic navy, delegate at the Second General Conference on 
Communications and Transits 

His Serene Highness the Governor of Hungary: M. Emile de Walter, Minis- 
terial Counsellor at the Royal Hungarian Ministry for Foreign Affairs, 
delegate at the Second General Conference on Communications and Transit; 

His Majesty the King of Italy: M. Paolo Bignami, former Under-Secretary 
of State, former Member of the Chamber of Deputies, delegate at the Second 
General Conference on Communications and Transit; 

The President of the Republic of Lithuania: M. C. Dobkevicius, Coun- 
sellor at the Lithuanian Legation in Paris, delegate at the Second General 
Donference on Communications and Transit; 

The President of the Polish Republic: Professor Bohdan Winiarski, vice- 
rhairman of the Advisory and Technical Committee for Communications 
and Transit, delegate at the Second General Conference on Communications 
and Transit; 

His Majesty the King of the Serbs, Croats and Slovenes: M. B. 
Voukovitch, Director of the State Railways, delegate at the Second General 
Conference on Communications and Transit; 

The President of the Czechoslovak Republic: M. J. Dvorácek, Minister 
Plenipotentiary and Head of the Economic Department of the Ministry for 
Foreign Affairs; 

The President of the Republic of Uruguay: M. Benjamin Fernandez y 
Medina, Envoy Extraordinary and Minister Plenipotentiary to His Majesty 
the King of Spain, chairman of the Advisory and Technical Committee for 
Communications and Transit; 
who, after communicating their full powers, found in good and due form, 
have agreed as follows: 


OFFICIAL DOCUMENTS 85 


ARTICLE 1 


Each contracting state undertakes, on the request of any other contract- 
ing state, to negotiate, with a view to the conclusion of agreements for en- 
suring the transmission in transit of electric power across its territory. 

Nevertheless, the contracting states reserve the right to hold themselves 
free from the obligations of paragraph 1 of the present article if they can 
represent that the transmission in transit of electric power across their 
territory would be seriously detrimental to their national economy or 
security. 

ARTICLE 2 


Electric power shall be considered as transmitted in transit across the 
territory of a contracting state when it crosses the said territory by means 
of conductors erected for this purpose alone without being wholly or in part 
produced, utilized or transformed within such territory. 


ARTICLE 3 


The technical methods which may be adopted for the purpose of Article 
1, paragraph 1, shall be based exclusively upgn considerations which might 
legitimately be taken into account in the case of similar internal transmis- 
sions, it being understood, however, that in exceptional cases political 
_ frontiers may be taken into account, provided that the methods referred 
to are not materially affected thereby. 


ARTICLE 4 


The agreements contemplated in Article 1 may provide, amongst other 
things, for 

(a) The general conditions for the construction and upkeep of the lines. 

(b) Equitable contributions for the state across whose territory the trans- 
mission in transit takes place towards expenses, risks, damage or 
charges of every kind, and costs of administration and control, in- 
curred as a result of the construction and working of the lines, as well 
as for the repayment of the cost of upkeep, if necessary. 

(c) The methods for exercising technical control and securing publicsafety. 

(d) The means to be used formaking any necessary telephonic or telegraphic 
communications in connection with the working of the transmission 
in transit of electric power. 

(e) The procedure for settling disputes in regard to the interpretation and 
application of the agreements. 


ARTICLE 5 


The construction of lines, the transmission in transit and the necessary 
installations shall be subject, in the state across the territory of which the 
transmission takes place, to the legaland administrative provisions applicable 
to the construction of lines, the transmission of electric power and similar 
installations in that state, in accordance with its legislation. 
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ARTICLE 6 


The transmission in transit of electric power shall not be subject to special 
čes or charges solely on the ground that such transmission is effected in 
transit. 


ARTICLE 7 


The contracting states shall, in their territory and within the limits of their 
national laws, endeavor to facilitate the application of the agreements con- 
templated in Article 1. 


ARTICLE 8 


The provisions of the present convention shall not oblige any state to 
zmploy powers of expropriation or to enforce the grant of way leaves. 


ARTICLE 9 


This convention does not prescribe the rights and duties of belligerents 
snd neutrals in time of war. The convention shall, however, continue in force 
in time of war so far as such rights and duties permit. 


` ARTICLE 10 


This convention does not entail in any way the withdrawal of facilities. 
which are greater than those provided for in it and which have been granted . 
zo the transmission of electric power under conditions consistent with its 
zrinciples. This convention also entails no prohibition of such grant or 
zreater facilities in the future. 


ARTICLE 11 


The present convention does not in any way affect the rights and obliga- 
tions of the contracting states arising out of former conventions or treaties on 
the subject-matter of the present convention, or out of the provisions on the 
same subject-matter in general treaties, including the Treaties of Versailles, 
Trianon and other treaties which ended the ‘war of 1914-18. 


ARTICLE 12 


If a dispute arises between contracting states as to the application or 
interpretation of the present convention, and if such dispute cannot be 
settled either directly between the parties or by some other amicable method 
of procedure, the parties to the dispute may submit it for an advisory opinion 
to the body established by the League of Nations as the advisory and tech- 
nical organization of the members of the League in matters of communication 
and transit, unless they have decided or shall decide by mutual agreement to 
have recourse to some other advisory, arbitral or judicial procedure. 

The provisions of the preceding paragraph shall not be applicable to any 
state which represents that the transmission in transit would be seriously 
detrimental to its national economy or security. 
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ARTICLE 13 


It is understood that this convention must not be interpreted as regulating 
in any way rights and obligations inter se of territories forming part of or 
placed under the protection of the same sovereign state, whether or no these 
territories are individually contracting states. 


ARTICLE 14 


Nothing in the preceding articles is to be construed as affecting in any way 
the rights or duties of a contracting state as member of the League of Nations. 


ARTICLE 15 


The present convention, of which the French and English texts are both 
authentic, shall bear this day’s date and shall be open for signature until the 
31st October, 1924, by any state represented at the conference of Geneva, by 
any member of the League of Nations, and by any states to which the 
Council of the League of Nations shall have communicated a copy of the 
convention for this purpose. 


ÅRTICLE 16 , 


The present convention is subject to ratification. The instruments of 
ratification shall be deposited with the Secretary-General of the League of 
Nations, who shall notify their receipt to every state signatory of or acceding 
to the convention. 

ARTICLE 17 


On and after the 1st November, 1924, the present convention may be 
acceded to by any state represented at the conference of Geneva, by any 
member of the League of Nations, or by any state to which the Council of the 
League of Nations shall have communicated a copy of the convention for this 
purpose. 

Accession shall be effected by an instrument communicated to the Secre- 
tary-General of the League of Nations to be deposited in the archives of the 
secretariat. The Secretary-General shall at once notify such deposit to 
every state signatory of or acceding to the convention. 


ARTICLE 18 


The present convention will not come into force until it has been ratified in 
the name of three states. The date of its coming into force shall be the 
ninetieth day after the receipt by the Secretary-General of the League of 
Nations of the third ratification. Thereafter, the present convention will 
take effect, in the case of each party, ninety days after the receipt of its 
ratification or of the notification of its accession. 

In compliance with the provisions of Article 18 of the Covenant of the 
League of Nations, the Secretary-General will register the present convention 
upon the day of its coming into force. 


Wa 
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ARTICLE 19 


A special record shall be kept by the Secretary-General of the League of 
ations showing, with due regard to the provisions of Article 21, which of the 
Tsrties have signed, ratified, acceded to or denounced the present convention. 
‘is record shall be open to the members of the League at all times; it shall 
t= published as often as possible, in accordance with the directions of the 
Council. 


ARTICLE 20 


Subject to the provisions of Article 11 above, the present convention may 
be denounced by any party thereto after the expiration of five years from the 
-kte when it came into force in respect of that party. Denunciation shall be 
fected by notification in writing addressed to the Secretary-General of the 
League of Nations. Copies of such notification shall be transmitted forth- 
xith by him to all the other parties, informing them of the date on which it 
was received. 

A denunciation shall take effect one year after the date on which the noti- 
fication thereof was received by the Secretary-General and shall operate only 
im respect of the notifying state. 


ARTICLE 21 


Any state signing or acceding to the present convention may declare, at 
she moment either of its signature, ratification or accession, that its accept- 
ance of the present convention does not include any or all of its colonies, 
dverseas possessions, protectorates, or overseas territories, under its sover- 
zignty or authority, and may subsequently accede in conformity with the 
provisions of Article 17, on behalf of any such colony, overseas possession, 
protectorate or territory excluded by such declaration. 

Denunciation may also be made separately in respect of any such colony, 
overseas possession, protectorate or territory, and the provisions of Article 
20 shall apply to any such denunciation. 


ARTICLE 22 


A request for the revision of the present convention may be made at any 
time by one-third of the contracting states. 

In faith whereof the above-named plenipotentiaries have signed the present 
convention. 

Done at Geneva, the 9th day of December, 1923, in a single copy which 
shall remain deposited in the archives of the secretariat of the League of 
Nations. 

Austria: Emericu Perrier. 
Belgium: XAVIER NEUIJEAN. 
British Empire: H. LLEWELLYN SMITH. 
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New Zealand: J. ALLEN. 

Bulgaria: D. Mrxorr. 

Chile: Í Francisco Rivas VIcuNA. 
Denmark: A. HOLCK-COLDING 

Free City of Danzig: BoupaNn WINIARSKI. 
Spain: i Gmo. BROCKMANN. 
France: MAURICE SIBILLE. 


Subject to the reservation contained in article 21 of the present convention 
to the effect that its provisions do not apply to the various protectorates, 
colonies, possessions or overseas territories under the sovereignty or 
authority of the French Republic. (Translation.) 


Greece: A. Pouitis. 

D. G. Paocas. 
Hungary: WALTER. 
Italy: _ PAoLo BIGNAMI. 
Lithuania: Dosxevicius. 
Poland: BonDAN WINIARSKI. 


Kingdom of the Serbs, Croats and Slovenes: 

* B. VOUKOVITCH. 
Czechoslovakia: J. DVORÁCEK. 
Uruguay: B. FERNANDEZ Y MEDINA. 


PROTOCOL OF SIGNATURE OF THE CONVENTION RELATING 
TO THE TRANSMISSION IN TRANSIT OF ELECTRIC POWER 


At the moment of signing the convention of to-day’s date, relating to 
transmission in transit of electric power, the undersigned, duly authorized, 
have agreed as follows: -~ ' 

The convention in no way obliges any contracting state to give persons 
owning or working cables for transmission in transit of electric power more 
favorable treatment in its territory than is enjoyed by persons owning or 
working cables for transmission of electric power in the interior of the country. 

The convention shall not apply.to lines solely intended for the trans- 
mission of signals or of the human voice. 

The present protocol will have the same force, effect and duration as the 
convention of to-day’s date, of which it is to be considered as an integral part. 

In faith whereof the above-named plenipotentiaries have signed the present 
protocol. 

Done at Geneva, the 9th day of December, 1923, in a single copy, which 
will remain deposited in the archives of the secretariat of the League of 
Nations; certified copies will be transmitted to all the states represented at 
the conference. 


[Here follow the same signatures as those appearing at the end of the convention.] 
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MULTIPARTITE INTERNATIONAL INSTRUMENTS OF A 
LEGISLATIVE EFFECT! 


I. 1864-1914 


{« bbreviations: A. J. I. L. Supp., Supplement to the American Journal of International 
Lae; Br. & For. St. Pap., British and Foreign State Papers; Doc. Cong. Post., Documents du 
Ccxzrés Postale de Madrid; Hertslet, Hertslet, Mav of Europe by Treaty; I. L. O. B., Inter- 
rammal Labor Office, Official Bulletin; J. O., Journal Officiel (France); L. N. doc., League of 
Gs3ons document; L. N. O. J., League of Nations Official Journal; L. N. Tr. Ser., League of 
E:Jjons Treaty Series; N. R. G., Martens, Nouveau Recueil Général de Traités; R. D. M. C. 
Erue de Droit: Maritime Comparée; U.S. Tr., Treaties and Conventions between the United 
ftaces of America and Other Powers, 1776—1923.] 


L 1864 CONVENTION FOR THE AMELIORATION OF THE CONDITION OF THE WOUNDED 
Aug. 22 IN ARMIES IN TEE Frerp. Geneva. (1A.J.I.L. Supp. 90; 55 Br. & For. 
: St. Pap. 43; 2 U. S. Tr. 1903.) l : 
bc 1865 TELEGRAPS Convention. St. Cloud. (56 Br. & For. St. Pap. 295.) 
May 17 7 i 
4. May 381 CONVENTION CONCERNING THE CAPE PARTEL Licutuouss. Tangier. 
' (4A, J.I. L. Supp. 14; 55 Br. & For. St. Pap. 16; 1 U. S. Tr. 1217.) 
4 No. 2 Pusrac Act or THe EUROPEAN COMMISSION OF THE DanuBE. Galatz. 
; (55 Br. & For. St. Pap. 93.) 
5. Dec. 23 CONVENTION or THE LATIN MONETARY UNION. Paris. (56 Br. & For. St. 


` Pap. 207.) . 
5. 1866 CONVENTION CONCERNING Takirr REGULATIONS OF JAPAN. Yeddo. ` (58 
June 26 Br. & For. St. Pap. 317; 1 U. S. Tr. 1012.) 
7. 1868 CONVENTION MODIFYING THE TELEGRAPH CONVENTION oF May 17, 1865. 


July 21 Vienna. (59 Br. & For. St. Pap. 822.) : 
8. Oct. 17 CONVENTION AND PROTOCOL CONCERNING THE NAVIGATION OF THE RHINE. 
Mannheim. (59 Br. & For. St. Pap. 470.) i 
9. Oct. 20 CONVENTION EXTENDING THE GENEVA CONVENTION or AVG. 22, 1864, TO- 
NavaL WARFARE, Geneva. (1A. J.I. L. Supp. 92; 73 Br. & For. St. 
Pap. 1118.) 
10. Dec. 11 DECLARATION CONCERNING THE USE OF EXPLOSIVE PROJECTILES IN WAR. 
St.Petersburg. (1 A.J.I. L. Supp. 95; 58 Br. & For, St. Pap. 16.) 


L1. 1869 CLosınG PROTOCOL OF THE CONFERENCE CONCERNING THE St. 'GOTHARD 
Oct, 13 Rarrway. Berne. (19 N. R. G., iser., 82.) 

12. 1871 Prorocor CONCERNING THE INVIOLABILITY OF Treaties. London. (61 
Jan. 17 Br. & For. St. Pap. 1198; 3 Hertslet, 1904.) 

13. 1872 CONVENTION MODIFYING THE TELEGRAPH CONVENTIONS oF Mary 17, 1865, 
Jan. 14 AND JULY 21, 1868. Rome. (66 Br. & For. St. Pap. 975.) 

14. 1873 SCANDINAVIAN Monetary Convention AND ÅDDITIONAL ÅRTICLE. Co- 
May 27 penhagen. (1N. R. G., ii ser., 290.) 

15. 1874 ADDITIONAL CƏNVENTION OF THE LATIN MONETARY Union. Paris. (65 


Jan. 81 Br. & For. St. Pap. 479.) 


1 Appendix to article on “The Development of International Law since the War,” by 
“Manley O. Hudson, this JOURNAL, p. 330. 

This list has been compiled with thé assistance of Mr. Malcolm H. Frost. The compilation 
has been based upon an attempt to select legislative instruments of some general interest, 
but the exclusions and inclusions have necessarily been to some extent arbitrary. The writer 
would appreciate suggestions of changes which ought to be made in the list, by way either of 
subtraction or of addition —M. O. H. 
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May 
29. 

Mar. 
80. Mar. 


31, 


Mar. 


‘32. Nov. 


33. 


Feb, 


34, Mar. 


35. Mar. 


36. Mar. 


37. Mar. 
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TREATY RELATING TO THE FORMATION OF A GENERAL Postar UNION. 
Berne. (65 Br. & For. St. Pap. 13.) 

CoNVENTION CONCERNING THE CREATION OF AN INTERNATIONAL BUREAU 
or Weicuts AND Measures. Paris. (66 Br. & For. St. Pap. 562; 2 
U. S. Tr. 1924.) 

TELEGRAPH CONVENTION. St. Petersburg. (7 A.J. I. L. Supp. 276; 66 
Br. & For. St. Pap. 19.) 

CONVENTION FOR THE FORMATION OF A UNIVERSAL PostTAL UNION oF Oct. 
9, 1874. Paris. (69 Br. & For. St. Pap. 210.) 

CoNVENTION REGARDING MEASURES TO BE TAKEN AGAINST THE PHYLLOXERA 
Vastatrix. Berne. (69 Br. & For. St. Pap. 619.) 

REGULATIONS FOR EXECUTION OF THE TELEGRAPH CONVENTION OF JULY 
22,1875. London. (70 Br. & For. St. Pap. 62.) 

CONVENTION CONCERNING Protection in Morocco. Madrid. (6 
A. J.I. L. Supp. 18; 71 Br. & For. Si. Pap. 639; 1 U. S. Tr. 1220.) 
CONVENTION CONCERNING EXCHANGE oF ParceLs Post. Paris. (71 Br. 

& For. St. Pap. 856). 

REGULATIONS CONCERNING THE PAYMENT OF AGRARIAN AND GATE TAXES 
in Morocco. Tangier. (72 Br. & For. St. Pap. 636.) 

REGULATIONS RELATIVE TO NAVIGATION AND POLICE ON THE DANUBE. 
(ON. R. G., ŭi ser., 254.) 

ADDITIONAL Act AND PROTOCOL CONGERNING THE REGULATION oF NAVI- 
GATION ON THE Danuse. Galatz. (72 Br. & For. St. Pap. 7.) 

CONVENTION MODIFYING THE CONVENTION OF SEPTEMBER 17, 1878, RE- 
GARDING MEASURES TO BE TAKEN AGAINST THE PHYLLOXERA VASTATRIX. 
Berne. (73 Br. & For. St. Pap. 323.) 

CONVENTION CONCERNING THE PoLICE OF THE NortH SEA FISHERIES. 
The Hague. (73 Br. & For. St. Pap. 39.) 

TREATY CONCERNING THE NAVIGATION or THE Danuse. London. (74 
Br. & For. St. Pap. 20; 4 Hertslet, 3104.) 

CONVENTION CONCERNING THE PROTECTION oF INDUSTRIAL PROPERTY. 
Paris. (4 A. J.I. L. Supp. 148; 74 Br. & For. St. Pap. 44; 2 U. 8. Tr. 
1935.) 

CONVENTION AND PROTOCOL CONCERNING SUBMARINE CABLES, Paris. 
(75 Br. & For. St. Pap. 356; 2 U. S. Tr. 1949.) 

FINAL Acr OF THE CONFERENCE ESTABLISHING THE WORLD’S PRIME 
Merman. Washington. (H. Ex. Doc. No. 14, 48th U. S. Cong., 2d, 
sess. III.) 

GENERAL Act OF THE CONFERENCE OF BERLIN CONCERNING THE CONGO 
AND THE SLAVE TRAFFIC IN Arnica. Berlin. (3 A. J. I. L. Supp. 7; 
76 Br. & For. St. Pap. 4.) 

DECLARATION CONCERNING THE NAVIGATION OF THE Suez CANAL. Lon- 
don. (76 Br. & For. St. Pap. 345.) 

CONVENTION RELATIVE TO THE Finances or Eaypr. London. (76 Br. 
& For. St. Pap. 351.) 

AppiTionaL Act To THE CONVENTION OF JUNE 1, 1878, ESTABLISHING A 
Universan Postar Union. Lisbon. (76 Br. & For. St. Pap. 21.) 

ADDITIONAL ACT AND PROTOCOL To Parcen Post Convention oF Nov. 8, 
1880. Lisbon. (76 Br. & For. St. Pap. 1315.) 


?See also, the Convention concerning the Regulation of Salmon Fishing in the Rhine, 
June 30, 1885. Berlin. 11N.R.G. tiser, 561 
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21 


21 


a1 


15 


15 


ADDITIONAL ACT MODIFYING THE REGULATIONS OF JUNE 1, 1878, FOR THE 
EXECUTION OF THE CONVENTION ESTABLISHING A UNIVERSAL POSTAL 
Unton. Lisbon. (76 Br. & For. St. Pap. 29.) 

ÅDDITIONAL Act To THE AGREEMENT OF JUNE 1, 1878, AND " ADDITIONAL 
Acr TO THE REGULATIONS AND ORDER FOR THE EXECUTION OF THE. 
AGREEMENT CONCERNING LETTERS or DscLARED Varur. Lisbon. 
(76 Br. & For. St. Pap. 1833, 1335.) . 

ÅDDITIONAL Act TO THE AGREEMENT OF JUNE 4, 1878, AND ADDITIONAL. 
Act TO THE REGULATIONS AND ORDER FOR THE EXECUTION OF THE 
AGREEMENT CONCERNING Monsey Orpers. Lisbon. (76 Br. & For. 
St. Pap. 1326, 1329.) 


` AqRepMENT AND REGULATIONS CONCERNING ‘‘SuRvicn DES RECOUVRE- 


MENTS.” Lisbon. (76 Br. & For. St. Pap. 1836, 1340.) 

AGREEMENT CONCERNING POSTAL CERTIFICATES OF Ipentiry. Lisbon. 
(76 Br. & For. St. Pap. 1345.) ~ 

REGULATIONS IN EXECUTION OF THE TELEGRAPH CONVENTION oF JULY 
22,1875. Berlin. (76 Br. & For. St. Pap. 597.) 

CONVENTION, ARRANGEMENT, DECLARATION AND ADDITIONAL ACT OF THE. 
Latin Monetary Union. Paris. (76 Br. & For. St. Pap. 315.) 

CONVENTION ESTABLISHING AN INTERNATIONAL STANDARD OF CONCERT ' 
Prron. Vienna. (10 Trattati e Convenzioni ira Il Regno d'Italia, 727.) 

CONVENTION FOR THE EXCHANGE OF OFFICIAL DOCUMENTS AND SCIENTIFIC 
AND Literary Pusuicarrons. Brussels. (4 A. J.I. L. Supp. 181; 77 
Br. & For. St. Pap. 886.) 

CONVENTION FOR THE EXCHANGE OF THE “JOURNAL Opatonas,’* AND OF 
PARLIAMENTARY Recorps and Documents. Brussels. (77 Br. & 
For. St. Pap. 888.) aa 

CONVENTION CONCERNING THE TECHNICAL Unity or Ratuways. (17 de 
Clerq, Recueil des Traites de La France, 347.) 

PROTOCOL CONCERNING THE SEALING OF RAILWAY TRUCKS SUBIECT to 
Customs Insprction. (22 N. R. G., ii ser., 42.) 

CONVENTION CREATING THE INTERNATIONAL UNION FOR THE PROTECTION 
OF LITERARY AND Artistic Works. Berne. (77 Br. & For. Si. 
Pap. 22.) O, 

DEĊLARATION CONCERNING SUBMARINE Se Paris. (77 Br. & For. 
St. Pap. 1140.) ; 

CONVENTION CONCERNING LrQuor TRAFFIC IN THE NortH Sea. (79 Br. 
& For. St. Pap. 894.) 

CONVENTION, PROTOCOL AND DECLARATION DESTINED TO SECURE BY 
RECIPROCAL ENGAGEMENTS THE TOTAL SUPPRESSION OF BOUNTIES, 
OPEN or DISGUISED, IN THE EXPORTATION OF Sucars, London. (15 
N. R. G., i ser., 60.) 

CONVENTION CONCERNING THE FREE NAVIGATION oF THE Suez CANAL. 
Constantinople. 3 A. J. I. L. Supp. 123; 79 Br. & For. St. Pap. 18.) 

TREATY CONCERNING PATENTS OF Inventions. Montevideo. (18 N. B. 
G., ti ser., 421.) ; 

CONVENTION FOR THE PROTECTION OF LITERARY AND ÅRTISTIC PROPERTY. 
Montevideo. (90 Br. & For. St. Pap. 680.) i 

TREATY RELATING TO THE Law or Procepurz. Montevideo. (18 
N., R. G., ii ser. 414.) 


*For list of documents concerning the ti Geodetic Association, see Myers, 
Manual of Collections of Treaties, pp. 466 
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TREATY RELATING TO LITERARY AND ARTISTIC PROPERTY. Montevideo. 
8N. R. G., it ser., 418.) 

TREATY RELATING TO Trae Marxs. Montevideo. (18 N. R.G., iiser., 
453.) 

DECLARATION RELATING TO INTERNATIONAL Penau Law. Montevideo. 
(18 N. R. G., ii ser., 482.) 

ADDITIONAL CONVENTION To THE ŅoRTH SEA FISHERIES CONVENTION OF 
May 6, 1882. The Hague. (81 Br. & For. St. Pap. 9.) 

CONVENTION CONCERNING THE APPLICATION OF LAWS IN THE CONTRACTING 
Srarms. Montevideo. (18 N. R. G., ii ser., 456.) 

CONVENTION CONCERNING THE PRACTICE OF THE LIBERAL PROFESSIONS. 
Montevideo. (18 N. R. G., i ser., 441.) 

TREATY RELATIVE TO INTERNATIONAL Crivit, Law. Montevideo. (18 
N. R. G., ü ser., 448.) 

CONVENTION CONCERNING THE COLLECTION OF COMMERCIAL INFORMA- 
TION. Montevideo. (18 N. R. G., ii ser., 424.) 

DECLARATION COMPLETING ARTICLE 3 OF THE CONVENTION OF Nov. 3, 
1881, CONCERNING THE MEASURES TO BE TAKEN AGAINST THE PHYLLOX~ 
pra VASTATRIX. Berne. (81 Br. & For. St. Pap. 1311.) 

FINAL Acr AND RESOLUTIONS oF tap INTERNATIONAL Marine CONFER- 
ENCE. Washington. (5 A. J.I. L. Supp. 42; 81 Br. & For. St. Pap. 
705.) . 

Revisep Service REGULATIONS ANNEXED TO THE TELEGRAPH CONVEN- 
TION OF JULY 22, 1875. Paris. (82 Br. & For. St. Pap. 869.) 

GENERAL ACT AND DECLARATION CONCERNING THE SLAVE TRADE AND THE 
IMPORTATION OF FIREARMS AND Sprrrirous Liquors INTO AFRICA. 
Brussels. (8 A. J. I. L. Supp. 29; 82 Br. & For. St. Pap. 55.) 

CONVENTION CREATING AN INTERNATIONAL UNION FOR THE PUBLICATION 
or Customs Tarirrs. Brussels. (82 Br. & For. St. Pap. 340.) 

CONVENTION CONCERNING THE TRANSPORT OF MERCHANDISE BY RAILWAY. 
Berne. (82 Br. & For. St. Pap. 771.) 

AGREEMENT CONCERNING THE REGISTRATION oF TRADE Marks. Madrid. 
(96 Br. & For. St, Pap. 839.) 

AGREEMENT CONCERNING THE PREVENTION oF FALSE INDICATION OF 
Ortaun or Goops. Madrid. (96 Br. & For. St. Pap. 837.) 

PROTOCOL CONCERNING THE EXPENSES OF THE INTERNATIONAL BUREAU OF 
INDUSTRIAL Property. Madrid. (4 A. J.I. L. Supp. 153; 83 Br. & 
For. St. Pap. 676.) 

CONVENTION AND PROTOCOL OF THE UNIVERSAL Postar. Union. Vienna. 
(83 Br. & For. St. Pap. 518, 540.) 

AGREEMENT OF THE UNIVERSAL POSTAL UNION CONCERNING THE Ex- 
CHANGE OF LETTERS AND Boxens or DECLARED Vatu. Vienna. (83 
Br. & For. St. Pap. 947.) 

AGREEMENT OF THE UNIVERSAL POSTAL UNION CONCERNING MONEY 
Orpers. Vienna. (83 Br. & For. St. Pap. 963.) 

AGREEMENT OF THE UNIVERSAL POSTAL UNION CONCERNING Pancets Post. 
Vienna. (83 Br. & For. St. Pap. 976.) 

AGREEMENT OF THE UNIVERSAL POSTAL UNION CONCERNING “SERVICE DES 
Recouvrements.” Vienna. (83 Br. & For. St. Pap. 998.) 

AGREEMENT OF THE UNIVERSAL Postar UNION CONCERNING PostTAL 
CERTIFICATES OF Ipenrtmry. Vienna. (88 Br. & For. St. Pap. 
1007.) 
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AGREEMENT OF THE UNIVERSAL POSTAL UNION CONCERNING POSTAL 
SUBSCRIPTIONS TO Newspapers. Vienna. (83 Br. & For. St. Pap. 
1013.) 

CONVENTION CONCERNING SANITARY Reronms IN Ecypr. Venice. (84 
Br. & For. St. Pap. 12.) 

SANITARY Convention. Dresden. (85 Br. & For. St. Pap. 7.) 


DECLARATION ADDITIONAL TO THE RAILWAY Goops TRAFFIC CONVENTION 
or OCTOBER 14, 1890. Berne. (85 Br. & For. St. Pap. 750.) 

FINAL PROTOCOL OF THE INTERNATIONAL CONFERENCE ON PRIVATE INTER- 
NATIONAL Law. The Hague. (87 Br, & For. St. Pap. 116.) 

CONVENTION OF THE LATIN MONETARY UNION, MODIFYING THE CONVEN- 
TION OF NOVEMBER 6, 1885. Paris. (85 Br. & For. St. Pap. 389.) 

CONVENTION FOR THE PROTECTION oF PriLerims To Mecca. Paris. (87 
Br. & For. St. Pap. 78.) 

FINAL PROTOCOL or THE INTERNATIONAL CONFERENCE ON PRIVATE 
INTERNATIONAL Law. The Hague. (87 Br. & For. St. Pap. 126.) 

ADDITIONAL AGREEMENT AMENDING THE CONVENTION oF Oct, 14, 1890, 
CONCERNING THE TRANSPORT OF MERCHANDISE BY Raruway. Berne. 
(87 Br. & For. St. Pap. 806.) ; 

ADDITIONAL ARTICLE TO THE CONVENTION AND Prorocou or Oct. 17, 
1868, CONCERNING THE NAVIGATION OF THE Rutne. Mannheim. (87 
Br. & For. St. Pap. 788.) ` 

ÅDDITIONAL Act AND DECLARATION MODIFYING THE CONVENTION OF SEPT. 
9, 1886 CONCERNING THE PROTECTION or LITERARY AND ARTISTIC 
Property. Paris. (88 Br. & For. St. Pap. 36, 41.) 

REGULATIONS MODIFYING REGULATIONS CONCERNING Taxes IN Morocco 
or Marca 30, 1881. Tangier. (64 Staatsarchiv, 337.) 

REVISED SERVICE REGULATIONS ANNEXED TO THE TELEGRAPH CONVEN- 
TION OF JULY 22,1875. Budapest. (88 Br. & For. St. Pap. 1120.) 

CONVENTION CONCERNING PRIVATE INTERNATIONAL Law. The Hague. 
(88 Br. & For. St. Pap. 555.) 

INTERNATIONAL SANITARY CONVENTION AND REGULATIONS. Venice. (89 
Br. & For. St. Pap. 159.) 

ADDITIONAL PROTOCOL To THE CONVENTION oF Nov. 14, 1896, CONCERNING 
Private INTERNATIONAL Law. The Hague. (88 Br. & For. St. Pap. 
559.) 

CONVENTION or THE Universan Postan Union. Washington. (89 
Br. & For. &t. Pap. 65.) 

AGREEMENT oF THE UNIVERSAL POSTAL UNION CONCERNING POSTAL 
Supscrrprions TO Newspapers. Washington. (90 Br. & For. St. 
Pap. 1079.) 

ARRANGEMENT OF THE UNIVERSAL POSTAL UNION CONCERNING THE Ex- 
CHANGE oF Lerrers or DecLaRED Varom. Washington. (90 Br. 
& For. St. Pap. 1087.) 

CONVENTION OF THE UNIVERSAL POSTAL UNION CONCERNING PARCEL 
Post. Washington. (90 Br. & For. St. Pap. 1104.) 

AGREEMENT OF THE UNIVERSAL PostaL UNION CONCERNING Monny 
Orpers. Washington. (90 Br. & For. St. Pap. 1127.) 

AGREEMENT OF THE UNIVERSAL POSTAL UNION CONCERNING “SERVICE DES 
Recouvrements.” Washington. (90 Br. & For. St. Pap. 1141.) 
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AGREEMENT OF THE UNIVERSAL POSTAL UNION CONCERNING POSTAL OER- 
TIFICATES OF IDENTITY. Washington. (90 Br. & For. St. Pap. 1151.) 
ADDITIONAL CONVENTION SUPPLEMENTING THAT OF Nov. 6, 1885, coN- 
CERNING THE Larin Monetary Union. Paris. (89 Br. & For. St. 

Pap. 587.) 

CONVENTION CONCERNING THE TONNAGE MEASUREMENT OF VESSELS IN 
InntanD Navigation. Brussels. (90 Br. & For. St. Pap. 303.) 

ADDITIONAL PROTOCOL TO CONVENTION oF Nov. 15, 1893, CONCERNING THE 
Latin Monetary Union. Paris. (90 Br. & For. St. Pap. 333.) 

ADDITIONAL CONVENTION TO THE CONVENTION oF Oct. 14, 1890, CONCERN- 
ING THE TRANSPORT OF MERCHANDISE BY RAILWAY. Paris. (92 Br. & 
For. St. Pap. 433.) 

CONVENTION CONCERNING THE IMPORTATION OF Sprrirous LIQUORS INTO: 
Certain Rxecions oF Arrica. Brussels. (8 A. J. I. L Supp. 70;. 
91 Br. & For. St. Pap. 6.) 

CONVENTION FOR THE PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES. 
The Hague, (1 A.J. I.L. Supp. 107; 91 Br. & For, St. Pap. 970; 2 U. 8.. 
Tr. 2016.) 

CONVENTION CONCERNING THE Laws anD Customs or WAR on LAND. 
The Hague. (1A.J.I.L. Supp. 129; 91 Br. & For. St. Pap. 988; 2 U. S. 
Tr, 2042.) 

CONVENTION ADAPTING THE PRINCIPLES OF THE GENEVA CONVENTION OF 
Aug. 22, 1864, ro Maritime Warrare. The Hague. (1 A. J.I. L. 
Supp. 159; 91 Br. & For. Si. Pap. 1002; 2 U.S. Tr. 2035.) 

DECLARATION PROHIBITING FOR FIVE YEARS THE DROPPING OF EXPLOSIVES 

FROM Banioons. The Hague. (1A.J./.L. Supp. 153; 91 Br. & For. St. 

Pap. 1011; 2 U. S. Tr. 2032.) 

Convention PROHIBITING THE Usm or Gas In War. The Hague. (1 
A. J.I. L. Supp. 157; 91 Br. & For. St. Pap. 1014.) 

CONVENTION PROHIBITING THE USE OF Expanpine Buniets. The Hague. 
(1 A. J.I. L. Supp. 155; 91 Br. & For. St. Pap. 1017.) 

DECLARATION AMENDING THE REGULATIONS ANNEXED TO THE SANITARY 
ConvENTION oF Marcu 19, 1897. Rome. (89 Br. & For. St. Pap. 209.) 

CONVENTION FOR THE PRESERVATION OF WILD ANIMALS IN Arnica. Lon- 
don. (94 Br. & For, St. Pap. 715.) 

RULES OF ORDER OF THE ADMINISTRATIVE COUNCIL CREATED BY THE CON- 
VENTION FOR THE PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES OF 
JULY 29, 1899. The Hague. (94 Br. & For. St. Pap. 722.) 

REGULATIONS OF THE INTERNATIONAL BUREAU OF THE PERMANENT COURT 
or ÅRBITRATION. The Hague. (94 Br. & For. St. Pap. 724.) 

ADDITIONAL ACT MODIFYING THE CONVENTION OF Marci 20, 1883, con- 
CERNING THE PROTECTION oF INDUSTRIAL Properry. Brussels. (4 
A. J. I. L. Supp. 154; 92 Br. & For. St. Pap. 807; 2 U. S. Tr. 
1945.) 

ApprrionaL Act TO THE AGREEMENT oF Aprit 14, 1891 CONCERNING THE 
REGISTRATION or Trane Marxs. Brussels. (96 Br. & For. St. Pap. 
848.) 

FINAL PROTOCOL AND ANNEXES FOR THE RESUMPTION OF FRIENDLY RELA- 
TIONS BETWEEN CHINA AND OTHER Powers. Peking. (i A.J. J. L. 
Supp. 388; 94 Br. & For. St. Pap. 686.) 

Inter-AMERICAN CONVENTION RELATIVE TO THE PRACTICE OF THE 
Learnep Proressions. Mexico. (6 N. R. G., iit ser., 191.) 
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INTER-AMERICAN CopyRIGET Convention. Mexico. (101 Br. & For. 
Si. Pap. 661; 2 U. S. Tr. 2058.) 

INTER-AMERICAN CONVENTION RELATIVE TO THE EXCHANGE OF OFFICIAL, 
SCIENTIFIC, Lzrprrary AND INDUSTRIAL Posrications. Mexico. (6 
N. R. G., iii ser., 203.) 

INTER-ÅMERICAN CONVENTION CONCERNING PATENTS OF INVENTION, 
INDUSTRIAL DRAWINGS AND MODELS anp Trane Marks. Mexico.’ (6 
N. R. G., iii ser., 206.) 

INTER-AMERICAN Treaty FOR THE EXTRADITION OF CRIMINALS AND FOR 
PROTECTION ASAINST ANARCHISM. Mexico. (6 N. R. G., iti ser., 185.) 

INTER-AMERICAN CONVENTION RELATIVE TO THE RIGETS or ÅLINNS. 
Mexico. (6 X. R. G., di ser., 211.) 

Inter-American Treaty or ARBITRATION. Mexico. 
Supp. 299; 95 Br. & For. St. Pap. 1009.) 

INTER-AMERICAN TREATY FOR THE ARBITRATION OF PECUNIARY CLAIMS. 
Mexico. (1 A. J. I. L. Supp. 303; 95 Br. & For. St. Pap. 969.) 

CONVENTION FOR THE REGULATION or Bountizs ON SuGaR. Brussels. 
(95 Br. & For. St. Pap. 6.) 

CONVENTION FOR THE PROTECTION oF BIRDS USEFUL to AGRICULTURE. 
Paris. (102 Br. & For. St. Pap. 969.) 

CONVENTION FOR THE REGULATION or CONFLICTS or LAWS CONCERNING” 
Marriacs. The Hague. (95 Br. & For. St. Pap. 411.) 

CONVENTION FOR THE REGULATION or CONFLICTS or LAWS CONCERNING 
DIVORCE AND SEPARATION. The Hague. (95 Br. & For. St. Pap. 416.) 

CONVENTION FCR THE REGULATION OF THE TUTELAGE or Minors. The 
Hague. (95 Br. & For. St. Pap. 421.) 

AGREEMENT CONCERNING THE CHINESE Customs Tarirr. Shanghai. 
(97 Br. & For. St. Pap. 695.) 

ADDITIONAL CONVENTION OF THE LATIN MONETARY Union. Paris. 
Br. & For. St. Pap. 765.) 

Revisep REGULATIONS ANNEXED TO THE TELEGRAPH CONVENTION OF 
Juny 22,1875. London. (97 Br. & For. Si. Pap. 737.) 

FINAL PROTOCOL OF THE PRELIMINARY CONFERENCE ON WIRELESS 
TELEGRAPHY. Berlin. (97 Br. & For. Si. Pap. 467.) 

SANITARY Convention. Paris. (97 Br. & For. St. Pap. 1085; 2 U.S. Tr. 
2066.) 

PROTOCOL CONCERNING THE MEASURES TO BE TAKEN AGAINST THE ANAR- 
cHist Movement. St. Petersburg. (10 N. R. G., iii ser., 81.) 

AGREEMENT CONCERNING THE Warre Stave Trarric. Paris. (2 
A.J.1.L. Supp. 363; 1 L. N. Tr. Ser., 83; 2 U.S. Tr. 2131.) 

CONVENTION FOR THE EXEMPTION OF HOSPITAL Sares FROM Port CHARGES. 
The Hague. (A.J.I.L. Supp. 272; 98 Br. & For. St. Pap. 624.) 

CONVENTION FOR THE CREATION OF THE INTERNATIONAL INSTITUTE oF 
AGRICULTURE. Rome. (2 A. J. I. L. Supp. 358; 100 Br. & For. St. 
Pap. 595.) 

CONVENTION EBLATING To Civin Procepurs. The Hague. 
For. St. Pap. 990.) 

CONVENTION FOR THE REGULATION OF THE CONFLICTS OF Laws CONCERN- 
ING INTERDICTION. The Hague. (6 N. R.G., iii ser., 490.) 

CONVENTION FOR THE REGULATION OF THE CONFLICTS OF LAWS CONCERN- 
ing Errecr or MarriaGe. The Hague. (6 N. R. G., iii ser, 
480.) 
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AGREEMENT CONCERNING THE WHane Pu Conservancy.’ Peking. (98 
Br. & For. St. Pap. 1052; 2 U. S. Tr. 2013.) 

INTER-ÅMERICAN SANITARY Convention. Washington. (3 A. J. I. L. 
Supp. 237; 101 Br. & For. St. Pap. 478.) 

GENERAL Act OF THE ALGECIRAS CONFERENCE CONCERNING Morocco. 

Algeciras. (1A. J.I. L. Supp. 47; 99 Br. & For. St. Pap. 141.) 

UNIVERSAL POSTAL Convention. Rome. (99 Br. & For. St. Pap. 254.) 

AGREEMENT oF THE UNIVERSAL POSTAL UNION CONCERNING MONEY 
ORDERS. Rome. (100 Br. & For. St. Pap. 959.) 

AGREEMENT OF THE UNIVERSAL POSTAL Union CONCERNING Posran 
SUBSCRIPTIONS TO Newspapers. Rome. (100 Br. & For. St. Pap. 977.) 

AGREEMENT OF THE UNIVERSAL POSTAL UNION CONCERNING “SERVICE DES 
RECOUVREMENTS.” Rome. (100 Br. & For. St. Pap. 987.) 

AGREEMENT OF THE UNIVERSAL POSTAL UNION CONCERNING PARCELS Post, 
Rome. (100 Br. & For. St. Pap. 999.) 

AGREEMENT OF THE UNIVERSAL POSTAL UNION CONCERNING LETTERS OF 
Decuarep Varor. Rome. (100 Br. & For. St. Pap. 1034.) f 

CONVENTION REVISING THE CONVENTION OF GENEVA OF AuG. 22, 1864, 
CONCERNING THE TREATMENT OF WoUNDED In War. Geneva: (1 
A. J. I. L. Supp. 201; 99 Br. & For. St. Pap. 968.) 

INTER-AMERICAN CONVENTION EXTENDING THE TERM OF DURATION OF 
THE TREATY OF JAN. 30, 1902, CONCERNING THE ARBITRATION OF PE- 
CUNIARY Crams. Rio de Janeiro” (103 Br. & For. St. Pap. 1013.) 

INTER-AMERICAN CONVENTION CONCERNING tHE STATUS or NATURALIZED 
CITIZENS ON RETURN To THEIR CounTRyY oF Origin. Rio de Janeiro, 
(7 A. J. I. L. Supp. 226; 103 Br. & For. St. Pap. 1010.) 

CONVENTION CREATING A Commission on INTERNATIONAL Law. Rio de 
Janeiro. (6 A. J.I. L. Supp. 173; 102 Br. & For. St. Pap. 347.) 

INTER-AMERICAN CONVENTION, CONCERNING PATENTS OF INVENTIONS, 
DRAWINGS AND INDUSTRIAL MODELS, AND Literary AND ARTISTIC 
Prorerry. Rio de Janeiro. (6 N. R. G., iti ser., 221.) 

ADDITIONAL CONVENTION To THE CONVENTION OF OcT. 14, 1890, CONCERN- 
ING THE TRANSPORT or MrrcHanpisn By Rariway.. Berne. (3 
N. R. G., ttt ser., 920.) 

CONVENTION CONCERNING THE PROHIBITION or Nicut WORK or WOMEN 
IN INDUSTRIAL EMPLOYMENT. Berne. (4 A. J. I. L. Supp. 328; 100 
Br. & For. St. Pap. 794.) 

CONVENTION PROHIBITING THE Usm or Warre PHOSPHOROUS IN THE 
MANUFACTURE OF Marcuss. Berne. (99 Br. & For. Si. Pap. 986.) 

RADIOTELEGRAPH Convention. Berlin. (8 A. J. I. L. Supp. 330; 99 
Br. & For. St. Pap. 321.) 


“ CONVENTION CONCERNING THE Liquor Trarric IN Arnica. Brussels. 


(99 Br. & For. St. Pap. 490.) 

AGREEMENT CONCERNING THE UNIFCIATION OF PHARMACOPOEIAL FORMU- 
LAS FOR Parent Druas. Brussels. (99 Br. & For. St. Pap. 179; 2 
U. S. Tr. 2209.) - 

ProrocoL concerning TurxkIsu Customs Durws. Constantinople. 
(100 Br. & For. St. Pap. 575.) $ 

FINAL PROTOCOL CONCERNING THE Trecunican Unrry or RAILWAYS. 
Berne. (2 N. R.G., iii ser., 888.) 

FINAL PROTOCOL on THE SEALING OF WAGONS HAVING TO PASS THROUGH 
Cusroms. Berne. (2 N. R. G., iii ser., 878.) 
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170. June 14 PROTOCOL CONCERNING tas Accussion or Non-Signatory POWERS To 
THE CONVENTION OF JULY 29, 1899, ror THE PACIFIC SETTLEMENT or 
INTERNATIONAL Disputes. The Hague. (100 Br. & For. St. Pap. 276.) 

I7l. Aug. 28 ÅDDITIONAL Act To THE CONVENTION oF MARcH 5, 1902, CONCERNING THE 
REGULATION OF Sucar Bounties. Brussels, (100 Br. & For. St. Pap. 
482.) 

272. Oct. 18 CONVENTION CONCERNING THE PACIFIC SETTLEMENT or INTERNATIONAL 
Disputes. The Hague. (2A.J.I. L. Supp. 48; 100 Br. & For. St, Pap. 
298; 2 U. S. Tr. 2220.) 

173. Oct. 18 CONVENTION CONCERNING THE LIMITATION OF THE EMPLOYMENT OF Forca 
FOR THE Recovery or Conrract Depts. The Hague. (2A. J.I. L. 
Supp. 81; 100 Br. & Fer. St. Pap. 314; 2 U. S. Tr. 2248.) 

174. Oct. 18 CONVENTION RELATIVE TO THE OPENING or Hostuurres. The Hague. 
(2A. J. I. L. Supp. 85; 100 Br. & For. St. Pap. 326; 2 U, S. Tr. 2259.) 

175. Oct. 18 -© CONVENTION AND REGULATIONS CONCERNING THE Laws AND CUSTOMS OF 
War on Laxo. The Hague. (2 A. J.I. L. Supp. 90; 100 Br. & For. 
St. Pap. 338; 2 U. S. Tr. 2269.) 

176. Oct, 18 CONVENTION RELATIVE TO THE RIGHTS AND Duties or NEUTRALS In WAR 
on Lanp. The Hague. (2.A.J.I.L. Supp. 117; 100 Br. & For. St. Pap. 
359; 2 U. S. Tr. 2290.) 

177. Oct. 18 CONVENTION RELATIVE TO THE Status oF Enemy MERCHANT SHIPS on 
THE OUTBREAK or Hostinitims. The Hague. (2A.J. J. L. Supp. 127; 

i 100 Br. & For.*St. Pap. 365.) 

178. Oct, 18 CONVENTION RELATIVE TO THE CONVERSION or MERCHANT SHIPS INTO 
Warsuirs. The Hague. (2 A. J.I. L. Supp. 133; 100 Br. & For. St. 
Pap. 377.) P 

179. Oct. 18 CONVENTION RELATIVE TO THE LAYING or AUTOMATIC SUBMARINE ÇON- 
tract Minus. The Hague. (2.4. J.J. L. Supp. 188; 100 Br. & For. St. 
Pap. 389; 2 U. S. Tr. 2304.) 

180. Oct. 18 CONVENTION CONCERNING BOMBARDMENT By Nava Forces in Time oF 
War. The Hague. (2A. J.I. L. Supp. 146; 100 Br. & For. St. Pap. 
401; 2 U.S. Tr. 2314.) 

181. Oct. 18 CONVENTION FOR THE ADAPTATION OF THE PRINCIPLES OF THE GENEVA 
CONVENTION OF JuLy 6, 1906 ro Maritimes Warrars. The Hague. 
(2A. J.I. L. Supp. 153; 100 Br. & For. St. Pap. 415; 2 U. S. Tr. 2326.) 

182. Oct. 18 CONVENTION RELATIVE TO RESTRICTIONS ON THE EXERCISE or THe RIGHT 
oF CAPTORS IN Maritime War. The Hague. {2 A.J.I. L. Supp. 167; 
100 Br. & For. St. Pap. 422; 2 U. S. Tr. 2341.) 

183. Oct. 18 CONVENTION ror THE ESTABLISHMENT OF AN INTERNATIONAL PRIZE 
Court. The Hague. (2A. J.J. L. Supp. 174; 100 Br. & For. St. Pap. 
435.) 

184. Oct. 18 CONVENTION CONCERNING THE RIGHTS AND DUTIES or NaurraL POWERS 
IN Marrrimg War. The Hague. (2 A. J. I. L. Supp. 202; 100 Br. 
& For. St. Pap. 448; 2 U. S. Tr. 2352.) 

185. Oct. 18 DECLARATION CONCERNING THE PROHIBITION OF THE DISCHARGE OF 
Prosectines AND Exp.osives FROM BarLoons. The Hague. (2 
A.J.I.L. Supp. 216; 100 Br. & For. St. Pap. 455; 2 U.S. Tr. 2366.) 

186. Dec. 9 AGREEMENT FoR THE ESTABLISHMENT OF AN INTERNATIONAL OFFICE OF 
Pusric Hearts. Rome. (8 A.J. I. L. Supp. 152; 100 Br. & For. St. 
Pap. 466.) 

187. Dec. 20 GENERAL Treaty oF Peace AND Amity OF CENTRAL AMERICAN STATES. 
Washington, (2A. J. I. L. Supp. 219; 2 U. S. Tr. 2392.) 


188. Dec. 20 
189. Dec. 20 
190. Dec. 20 
191. Dec. 20 
192. Dee. 20 
193. Dec. 20 
194. Dec. 20 
195. 1908 
Apr. 23 
196. June 11 
197. July 22 
198. Nw. 4 
199. Nov. 13 
200. 1909 
Oct. 11 
201. 1910 
Apr. 25 
202. May 4 
203. May 4 
204. June 15 
205. Aug. 11 
206. Aug. 11 
207. Aug. 20 
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CONVENTION FOR THE ESTABLISHMENT OF A CENTRAL ÅMERICAN COURT 
or Justice. Washington. (2 A. J. I. L. Supp. 231; 2 U. S. Tr. 
2399.) 

ADDITIONAL PROTOCOL FOR THE ESTABLISHMENT OF A CENTRAL AMERICAN 
Court or Justice. Washington. (24.J.J.L. Supp. 243; 2 U.S. Tr. 
2405.) 

EXTRADITION CONVENTION OF CENTRAL AMERICAN Statzs. Washington. 
(2 A. J. I. L. Supp. 243; 2 U. S. Tr. 2406.) 

CONVENTION FOR THE ESTABLISHMENT OF AN INTERNATIONAL CENTRAL 
American Borsau. Washington. (2A. J.I. L. Supp. 251;2 U.S. Tr. 
2411.) 

CONVENTION FOR THE ESTABLISHMENT OF A CENTRAL AMERICAN PEDAGOG- 
ICAL Instirure. Washington. (2 A. J. I. L. Supp. 256; 2 U. 5. Tr. 
2414.) ; 

CONVENTION CONCERNING FUTURE CENTRAL AMERICAN CONFERENCES, 
Washington. (2 A. J.I. L. Supp. 259; 2 U. S. Tr. 2416.) 

CONVENTION ON COMMUNICATIONS. Washington. (2 A. J. I. L. Supp. 
262; 2 U. S. Tr. 2418.) 

DECLARATION FOR THE MAINTENANCE OF THE Status Quo IN TERRITORIES 
Borperine on Tum Norte SEA. Berlin. (2A. J.I. L. Supp. 272; 101 
Br. & For. St. Pap. 179.) 

Revisep REGULATIONS ANNEXED TO THE TELEGRAPH CONVENTION OF 
Juny 22, 1875. Lisbon. (102 Br. & For. St. Pap. 214.) 

PROTOCOL PROHIBITING IMPORT or Arms INTO Arrica. Brussels. (101 
Br. & For. St. Pap. 176.) 

ApprrionaL Monetary CONVENTION OF THE Latin Monetary Union. 
Paris. (101 Br. & For. St. Pap. 968.) 

Convention REVISING THE Convention or Serr, 9, 1886, ror PROTEC- 


TION or LITERARY AND Artistic Works. Berlin. (7 A.J. I. L. Supp. 
111; 102 Br. & For. St. Pap. 619.) 


CONVENTION CONCERNING THE INTERNATIONAL CIRCULATION OF MOTOR 
Venicurs. Paris. (4 A. J. I. L. Supp. 316; 102 Br. & For. St. Pap. 
64.) 

REGULATIONS RELATIVE TO A COMMISSION ON Forsan Creams. Tangier. 
(6A. J. I. L. Supp. 49.) 


CONVENTION FOR THE SUPPRESSION OF THE Warre SLAVE TRAFFIC. Paris. 
(103 Br. & For. St. Pap. 244.) 


AGREEMENT FOR THE SUPPRESSION OF OBSCENE PUBLICATIONS, Paris. 
(5 A. J. I. L. Supp. 167; 108 Br. & For. St. Pap. 251.) 


DECLARATION MODIFYING THE DECLARATION ANNEXED TO THE GENERAL 
Act or BRUSSELS OF JULY 2, 1890. Brussels. (103 Br. & For. St. Pap. 
255.) 

INTER-AMERICAN CONVENTION CONCERNING PROTECTION oF LITERARY 
AND ARTISTIC Property. Buenos Aires. (5 A. J. I. L. Supp. 11; 3 
U.S. Tr. 2925.) 

Inrer-AMERICAN CONVENTION CONCERNING THE ARBITRATION OF PEcU- 
NRY Cuams. Buenos Aires, (5 A.J. I. L. Supp. 17; 106 Br. & For. 
St. Pap. 829.) 

INTER-AMERICAN CONVENTION CONCERNING [INDUSTRIAL PROPERTY. 
Buenos Aires. (5 A. J.J. L. Supp. 23; 106 Br. & For. St. Pap. 834.) 
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2C8, Aug. 20 
209. Sept. 19 
210. Sept. 23 
‘211. Sept. 23 
212, 1911 


June 2 


213. June 2 


214. June 2 
215. July 7 
216, 1912 
Jan. 17 
217. Jan. 28 
218. Mar. 17 
219. July 6 
‘220. Oct. 16 
‘221. Oct. 16 
222. 1913 
July 9 
223. Nov. 19 
224. Dec. 31 


225. 1914 
Jan. 20 


226. Mar. 20 


227. Apr. 21 


228. June 26 


INTER-AMERICAN CONVENTION CONCERNING TrapE-Marxs. Buenos 
Aires, (11 A. J. I. L. Supp. 13; 108 Br. & For. St. Pap. 394; 3 U.S. 
Tr. 2935.) 

ÅDDITIONAL PROTOCOL To THE CONVENTION OF Oct. 18, 1907, CONCERNING 
THE INTERNATIONAL Prize Court. The Hague. (5 A. J.I. L. Supp. 
95; 104 Br. & For. St. Pap. 258.) 

CONVENTION FOR THE UNIFICATION OF RULES RELATING TO COLLISIONS 
or Sirs. Brussels. (4 A. J. I. L. Supp. 121; 103 Br. & For. St. 
Pap. 434.) 

CONVENTION FOR THE UNIFICATION OF RULES RELATING TO ASSISTANCE 
AND SALVAGE AT Sea. Brussels. (4 A. J. I. L. Supp. 126; 103 Br. & 
For. St. Pap. 441.) 

CONVENTION CONCERNING THE PROTECTION or InpustrisL PROPERTY. 
Washington. (6A. J. I. L. Supp. 122; 104 Br. & For. St. Pap. 116; 3 
U. S. Tr. 2953.) 

AGREEMENT CONCERNING THE PREVENTION oF FALSE INDICATIONS 
or Oricin or Goops. Washington. (104 Br. & For. St. Pap. 
187.) 

CONVENTION CONCERNING THE REGISTRATION OF TRADH Marks. Wash- 
ington. (108 Br. & For. St. Pap. 404.) 

CONVENTION FOR THE PROTECTION AND PRESERVATION OF "For-BearNa 
Sears. Washington. (5 A.J. 1. L. Supp. 267; 104 Br. & For. St. Pap. 
175.) 

SANITARY Convention. Paris. (108 Br. & For. Si. Pap. 230; 3 U.S. Tr. 
2972.) 

CONVENTION CONCERNING THE Optum Trarric. The Hague. (6 A. J. 
I. L. Supp. 177; 8 L. N. Tr. Ser. 187.) 

PROTOCOL EXTENDING THE LIFE OF THE INTERNATIONAL SUGAR UNION. 
Brussels. (105 Br. & For. St. Pap. 392.) 

RADIO-TELEGRAPH Convention. London. (7 A. J. I. L. Supp. 229; 
105 Br. & For. St. Pap. 219; 1 L. N. Tr. Ser. 135.) 

CONVENTION FOR THE UNIFICATION or METHODS or Anatysis or Human 
AND ANIMAL Foops. Paris. (114 Br. & For. St. Pap. 580.) 

CONVENTION FOR THE ESTABLISHMENT OF A PERMANENT BUREAU oF 
ANALYTICAL Cuemistry. Paris. (114 Br. & For. St. Pap. 585.) 

PROTOCOL OF SECOND INTERNATIONAL Opium ConrereNnce. The Hague. 
(107 Br. & For. St. Pap. 80.) 

ACT FOR THE CREATION oF A CONSULTING COMMISSION FOR THE INTERNA- 
TIONAL PROTECTION OF NATURE. Berne. (9 N. R. G., iii ser., 668.) 

CONVENTION AND PROTOCOL FOR THE UNIFICATION OF COMMERCIAL SrA- 
mistics. Brussels. (116 Br. & For. St. Pap. 575.) : 

CONVENTION CONCERNING SAFETY or Lire at SEA, WITH REGULATIONS, 
FINAL PRroTOCOL AND RECOMMENDATIONS. London. (108 Br. & For. 
St. Pap. 283.) 

ADDITIONAL PROTOCOL TO CONVENTION oF Nov. 13, 1908, CONCERNING 
PROTECTION OF LITERARY AND ARTISTIC ProrerrTY. (107 Br. & For. 
Si. Pap. 353.) 

Sanitary Convention. Montevideo. (114 Br. & For. St. Pap. 569; 
5 L. N. Tr. Ser. 394.) 

Finat Protocot or THE THIRD INTERNATIONAL OPIUM CONFERENCE. 
The Hague. (107 Br. & For. St. Pap. 341.) 


1. 
June 


2, June 


3. Sept. 
4, Sept. 


5. Sept. 
6. Oct. 


7. Nov. 
8. Nov. 


9, Nov. 


10. Nov. 
11. Nov. 
12. Nov. 


13. 
Feb, 
14. Mar. 


15. May 


16. May 
17. June 


18. June 


19. July 


20. July 


1919 
28 


80 


10 


10 


10 


13 


28 


28 


28 


28 


28 


29 


21 


30 
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II. 1919-1927 


Parr I (Covenant of the League of Nations) and Parr XIII (Labor) of the 
Trmaty or Peace. Versailles. (13 A. J. I. L. Supp. 128, 361; 112 
Br. & For. St. Pap. 13, 316; 3 U. S. Tr. 3331.) 

AGREEMENT CREATING THE HyproaraprHic Burgav. London. Journal 
Officiel, July 2, 1922, p. 6918. 

CONVENTION AND PROTOCOL CONCERNING CONTROL OF TRADE IN ARMS 
AND Ammunition. St. Germain-en-Laye. (15 A. J. I. L. Supp. 297; 
7 L. N. Tr. Ser. 332.) - 

CONVENTION FOR THE REVISION OF THE BERLIN AND BRUSSELS ACTS OF 
Fes. 26, 1885. St. Germain-en-Laye. (15 A. J. I. L. Supp. 314; 8 
L. N. Tr. Ser. 12.) 

CONVENTION AND PROTOCOL CONCERNING LIQUOR TRAFFIC IN AFRICA. 
St. Germain-en-Laye. (15 A. J.I. L. Supp. 322; 8 L. N. Tr. Ser. 11.) 

CONVENTION CONCERNING THE REGULATION oF ÅËRIAL NAVIGATION. 
Paris. (17 A. J.I. L. Supp. 195; 11 L. N. Tr. Ser. 174.) 

INTERNATIONAL LABOR CONVENTION CONCERNING THE ADMISSION OF 
CHILDREN TO INDUSTRIAL EMPLOYMENT. Washington. (1 J. L.O. B. 
430.) 

INTERNATIONAL LABOR CONVENTION CONCERNING THE Nicut WORK OF 
Youne Persons EMPLOYED IN inpustry. Washington. (1T. L.O. B. 
433.) . 

INTERNATIONAL LABOR CONVENTION CONCERNING UNEMPLOYMENT, 
Washington. (II. L. 0. B. 417.) 

INTERNATIONAL LABOR CONVENTION CONCERNING THE INDUSTRIAL EM- 
PLOYMENT oF Women Durine rus Nicut. Washington. (1T. L.O. B. 
424.) 

INTERNATIONAL LABOR CONVENTION CONCERNING THE REGULATION OF 
Hours or Work IN INDUSTRIAL Unpertaxines. Washington. (1 
I. L. O. B. 409.) 

INTERNATIONAL LABOR CONVENTION CONCERNING THE EMPLOYMENT OF 
WOMEN BEFORE AND AFTER Cum pBIiRTH. Washington. (1 T. L.O. B. 
421.) 

TREATY CONCERNING THE ARCHIPELAGO OF SpiTzBERGEN. Paris. (18 
A.J. I. L. Supp. 199; 2 L. N. Tr. Ser. 8.) 

CoNVENTION SUPPLEMENTARY To THAT oF Nov. 6, 1885, CONCERNING THE 
Latin Monetary Union. Paris. (1 L.N. Tr. Ser. 46.) 

ADDITIONAL PROTOCOL To THE CONVENTION OF OcT. 18, 1919, CONCERNING 
THE REGULATION OF AËRIAL NAVIGATION. Paris. (17A.J.7.L. Supp. 
212; 11 L. N. Tr. Ser. 307.) 

AppiTionaL ARTICLE TO THE SCANDINAVIAN MONETARY CONVENTIONS OF 
May 27, 1878, anp Oct. 16,1875. Copenhagen. (1 L.N. Tr. Ser. 16.) 

CONVENTION ESTABLISHING THE INTERNATIONAL INSTITUTE OF REFRIGERA- 
TION. Paris, (8 L. N. Tr. Ser. 66.) 

AGREEMENT CONCERNING THE R&-ESTABLISHMENT OF THE RIGHTS OF 
INDUSTRIAL Property AFFECTED BY THE Wortp War. Berne. (16 
A. J.I. L. Supp, 132; 1 L. N. Tr. Ser. 60.) 

INTERNATIONAL LABOR CONVENTION CONCERNING THE MINIMUM AGE OF 
EMPLOYMENT OF CHILDREN at Sea. Genoa. (1 Z. L. 0O. B. 551.) 

INTERNATIONAL LABOR (CONVENTION CONCERNING UNEMPLOYMENT 
INDEMNITY BY Loss or Founperine or Sar. Genoa. (1T. L, O. B. 
554.) . 


12 -THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


al. July 10 
2. 0c. 31 
3. Nov. 30 
£4, Nov. 80 
s5. Nov. 80 
26. Nov. 80 
17. Nov. 380 
28. Nov. 30 
39. Nov. 30 
30. Nov. 30 
31. Nov. 30 
32. Nov. 30 
38. Dec. 16 
34. 1921 
Apr. 20 
35. Apr. 20 
E36. Apr. 20 
37. Apr. 20 
38. July 23 
39. Sept. 15 
40. Sept. 30 
41.0c. 6 
42, Oct. 6 


INTERNATIONAL LABOR CONVENTION CONCERNING THE ESTABLISHMENT OF 
FACILITIES FOR FINDING EMPLOYMENT FOR Ssammn. Genoa. (1 
I.L.O. B. 556.) 

Locust Convention. Rome. (Journal Officiel, Nov. 28, 1923, p. 11083.) 

UNIVERSAL POSTAL Convention AND FINAL Prorocou. Madrid. (114 
Br. & For. St. Pap. 430.) 

DETAILED REGULATIONS TO UNIVERSAL POSTAL CONVENTION, AND FINAL 
Prorocot. Madrid. (114 Br. & For. St. Pap. 457.) 

AGREEMENT AND PROTOCOL CONCERNING THE EXCHANGE or INSURED 
LETTERS AND Boxes. Madrid. (114 Br. & For. St. Pap. 505.) 

DETAILED REGULATIONS FoR CARRYING OUT THE AGREEMENT CONCERN- 
ING THe EXCHANGE or Insurep Lerrers anb Boxes. Madrid. 
(114 Br. & For. St. Pap. 520.) 

UNIVERSAL POSTAL AGREEMENT CONCERNING LETTERS OF DECLARED 
Varum. Madrid. (2 Doc. Cong. Post. 965.) 

UNIVERSAL POSTAL AGREEBMENT CONCERNING Money Orpers. Madrid. 
(2 Doe. Cong. Post. 1063.) 

UNIVERSAL POSTAL AGRERMENT CONCERNING PARcEL Post. Madrid. 
(2 Doc. Cong. Post. 1003.) 

UNIVERSAL POSTAL AGREEMENT CONCERNING PAYMENT ON DELIVERY. 
Madrid. (2 Doc. Cong. Post. 1099.) 

UNIVERSAL POSTAL AGREEMENT CONCERNING POSTAL SUBSCRIPTION TO 
Nuwsparers. Madrid. (2 Doc. Cong. Post. 1125.) 

UNIVERSAL POSTAL AGREEMENT CONCERNING PostaL Conqurs. Madrid. 
(2 Doc. Cong. Post. 1148.) 

PROTOCOL or SIGNATURE AND StaruTs or THE PERMANENT COURT OF 
INTERNATIONAL Justice. Geneva. (17 A. J. I. L. Supp. 55; 6 
L. N. Tr. Ser. 379.) 

CONVENTION AND STATUTE on Freepom or Transit. Barcelona. (18 
A. J.I. L. Supp. 118; 7 L. N. Tr. Ser. 12.) 

CONVENTION AND STaTUTE ON THE RÉGIME OF NAVIGABLE WATERWAYS OF 
INTERNATIONAL Concern. Barcelona. (18 A. J. I. L. Supp. 151; 7 
L. N. Tr. Ser. 36.) 

ADDITIONAL PROTOCOL TO CONVENTION ON THE Rfiamme or NAVIGABLE 
WATERWAYS OF INTERNATIONAL Concern. Barcelona. (184A. J.I. L. 
Supp. 151; 7 L. N. Tr. Ser. 65.) 

DECLARATION RECOGNIZING THE RIGHT TO A FLAG OF A STATE HAVING NO 
Swacoast. Barcelona. (18 A. J. I. L. Supp. 167; 7 L. N. Tr. 
Ser. 73.) 

CONVENTION INSTITUTING THE DEFINITIVE STATUTE OF THE DANUBE. 

. Paris. (17 A. J.I. L. Supp. 13; 26 L. N. Tr. Ser, 173.) 

PRINCIPAL CONVENTION oF THE PAN-ÀMERICAN Posran Union. Buenos 
Aires. (80 L. N. Tr. Ser. 142.) 

CONVENTION FOR THE SUPPRESSION OF TRAFFIC IN WOMEN AND CHILDREN. 
Geneva. (18 A. J. I. L. Supp. 130; 9 L. N. Tr. Ser. 415.) 

PROTOCOL OF AN AmMeNDMENT To ÅRTICLE 4 OF THE COVENANT OF THG 
Leacus or Nations.4 Geneva. (17 A. J.I. L. Supp. 222.) 

Prorocon OF AN AMENDMENT TO ARTICLE 6 OF THE COVENANT OF THE 
Leacur or Narions. Geneva. (27 L. N. Tr. Ser. 350.) 


i See Manley’O. Hudson, Amendment of the Covenant of the League of Nations, 38 
Harvard Law Review, 903. 


43. Oct. 


44, Oct. 


45. Oct. 


46, Oct. 


47, Oct. 


48. Oct. 


49. Oct. 


50. Oct. 


51. Oct. 


52. Oct. 


53. Oct. 


54. Oct. 


55. Oct. 


56. Oct. 


57. Nov. 


58. Nov. 


59. Nov. 


60. Nov. 


20 


il 


12 


12 
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PROTOCOL OF AN AMENDMENT TO ARTICLE 6 OF THE COVENANT OF THE 
Leacus or Nations. Geneva. (Records of Second Assembly, Plenary 
Meetings, 136.) 

PROTOCOL or AN AMENDMENT To ÅRTICLE 6 or THE COVENANT OF THE 
Leacve or Nations. Geneva. (L. N. Doc. C. L. 100. 1921. V. 
Annex 2.) 

PROTOCOL OF AN AMENDMENT TO ARTICLE 12 OF THE COVENANT OF THE 
Leacus or Nations. Geneva. (29 L. N. Tr. Ser. 68.) 

PROTOCOL oF AN AMENDMENT TO ARTicLE 13 OF THE COVENANT OF THE 
Leacun or Nations. Geneva. (17.4.J.1. L. Supp. 222; 29 L. N. Tr. 
Ser. 74.) 

PROTOCOL oF AN AMENDMENT To ARTICLE 15 oF THE COVENANT OF THE 
Leacus or Nations. Geneva. (17.A4.J.I. L. Supp. 222; 29 L. N. Tr. 
Ser. 80.) 

PROTOCOL oF AN AMENDMENT To ARTICLE 16 oF THE COVENANT OF THE 
Leaaus or Nations, Geneva. (17.4. J.I. L. Supp. 222.) 

PROTOCOL oF AN AMENDMENT TO ARTICLE 16 OF THE COVENANT OF THE 
Leaauer or Nations. Geneva. (Records of Second Assembly, Plenary 
Meetings, 806.) 

PROTOCOL or AN AMENDMENT to ÅRTICLE 16 oF THE COVENANT OF THE 
Leaave or Nations, Geneva. (Records of Second Assembly, Plenary 
Meetings, 806.) s 

PROTOCOL OF AN AMENDMENT TO ARTICLE 16 OF THE COVENANT OF THE 
Leacus or Nations. Geneva. (Records of Second Assembly, Plenary 
Meetings, 807.) 

PROTOCOL or AN AMENDMENT TO ARTICLE 26 or THE COVENANT OF THE 
Lraavr or Nations. Geneva. (Records of Second Assembly, Plenary 
Meetings, 733.) 

PROTOCOL OF AN AmpNDMENT TO ARTICLE 26 oF THE COVENANT OF THR 
Leacoe or Nations. Geneva. (Records of Second Assembly, Plenary 
Meetings, 734.) 

PROTOCOL OF AN AMENDMENT TO ARTICLE 26 oF THE COVENANT OF THE 
Leaaue or Nations, Geneva. (Records of Second Assembly, Plenary 
Meetings, 735.) 

CONVENTION MODIFYING THE CONVENTION oF May 20, 1875, CONCERNING 
THE CREATION OF AN INTERNATIONAL OFFICE OF WEIGHTS AND MEAS- 
ures. Sévres. (17 L. N. Tr. Ser. 46.) 

CONVENTION CONCERNING THE NoN-FORTIFICATION AND NEUTRALIZATION 
OF THE AALAND Isuanps, Geneva. (17 A.J. I. L. Supp.1;9L.N. Tr. 
Ser. 211.) 

INTERNATIONAL LABOR CONVENTION CONCERNING THE MINIMUM AGE FOR 
ÅDMISSION OF YOUNG PERSONS TO EMPLOYMENT AS TRIMMERS AND 
Sroxers. Geneva. (4I. L. O. B. 507.) 

INTERNATIONAL LABOR CONVENTION CONCERNING COMPULSORY MEDICAL 
EXAMINATION OF CHILDREN OR Youna Persons EMPLOYED AT SEA. 
Geneva. (4I. L.O. B. 510.) 

INTERNATIONAL LABOR CONVENTION CONCERNING RIGHTS OF ASSOCIATION 
AND COMBINATION OF AGRICULTURAL Workers. Geneva, (4 I. L. 
0. B. 495.) 

INTERNATIONAL LABOR CONVENTION CONCERNING WORKMEN'S CoMPEN- 
SATION IN ÅGRICULTURE. Geneva, (4T, L.O. B. 497.) 
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51. Nov. 16 INTERNATIONAL LABOR CONVENTION CONCERNING AGE FOR THE ADMISSION 
OF CHILDREN To ÅGRICULTURAL EMPLOYMENT. Geneva. (4I. L.0.B. 
490.) 

32. Nov. 17 INTERNATIONAL LABOR CONVENTION CONCERNING WEEKLY REST IN 
INDUSTRIAL UNDERTAKINGS. Geneva. (4I. L. O. B. 503.) i 

33. Nov. 19 INTERNATIONAL LABOR CONVENTION CONCERNING Use or Waits LEAD IN 
Paints. Geneva. (4I. L.O. B. 499.) 

D4. Dec. 16 Porce REGULATIONS OF THE RHINE CONCERNING DRINKING-W ATER ON 

Rarrs AND Vessets. Strasbourg. (13 L. N. Tr. Ser. 53.) 
: 1922 Treaty ror THE LIMITATION or NAVAL ARMAMENT. Washington. (16 
Fe. 6 A. J. I. L. Supp. 41; 25 L. N. Tr. Ser. 201.) 

66. Feb. 6 Treaty Concnrnine tas ‘Orpen Door” Poricy iv Cama. Washington. 
(16 A. J. I. L. Supp. 64; 38 L. N. Tr. Ser. 277.) 

37. Feb. € TREATY CONCERNING THE Cxriness Customs Tarr. Washington. 
(16 A. J. I. L. Supp. 69; 38 L. N. Tr. Ser. 267.) 

58. Feb. 6 TREATY CONCERNING THE Usm or SUBMARINES AND Porson Gas. Wash- 
ington. (13 A. J. I. L. Supp. 57.) 

39. Feb. 22 CONVENTION INSTITUTING THE STATUTE OF NAVIGATION OF THE ELBE. 
Dresden. (17 A. J. I. L. Supp. 227; 26 L. N. Tr. Ser. 219.) 

70. Mar. 24 Russ or COURT or THE PERMANENT COURT OF INTERNATIONAL JUSTICE. 

: The Hague. (118 Br. & For. St. Pap. 861.) 

71. July 6 ARRANGEMENT WITH REGARD TO THE IssuaNcz OF IDENTITY CERTIFICATES 
ror Russian Reruazrs. Geneva. (13 L. N. Tr. Ser. 237.) 

72. Oct. 4 Prorocots CONCERNING Tae Restoration or Austria. Geneva. (12 
L. N. Tr. Ser. 385, 391, 405.) 

73. Oct, 27 CONVENTION MODIFYING ARTICLE 5 or THE ÅËRIAL NAVIGATION CONVEN- 
TION oF Oct 13, 1919. London. (116 Br. & For. St. Pap. 624.) 

74. Dec. 14 CONVENTION REGULATING RHINE NAVIGATION CERTIFICATES. Strasbourg. 
(86 L. N. Tr. Ser. 457.) 

75. Dec. 14 REGULATIONS CONCERNING THE GRANTING OF Rune NAVIGATION CER- 
TIFICATES. Strasbourg. (87 L. N. Tr. Ser. 9.) ; 

76. Jan. 27 Convention SUPPLEMENTARY TO THE STATUTE OF NAVIGATION OF THE 
ELBE. Prague. (26 L.N. Tr. Ser. 253.) 
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77, 1923 CONVENTION FOR THE ESTABLISHMENT or TATIONS ror AGRICULTURAL 
Feb. 7 EXPERIMENTS AND Anima. Inpustries. Washington, (17 A. J.I. L. 
Supp. 70.) 


78. Feb, 7 CONVENTION RELATIVE TO THE PREPARATION OF PROJECTS OF ELECTORAL 
LearsLaTion. Washington. (17 A. J.I. L. Supp. 72.). 

79. Feb. 7 CONVENTION FOR THE RECIPROCAL EXCHANGE OF CENTRAL AMERICAN 
Srupents. Washington. (17 A. J.I. L. Supp. 74.) 

80. Feb. 7 Exrraprrion Convention. Washington. (17 A. J. I. L. Supp. 76.) . 

81. Feb, _ CONVENTION FOR THE ESTABLISHMENT OF Free Trave. Washington. 
(17 A. J.I. L. Supp. 81.) 

82. Feb. 7 CONVENTION AND RULES OF PROCEDURE AND ADDITIONAL PROTOCOL FOR 
THB ESTABLISHMENT OF AN INTERNATIONAL CENTRAL AMERICAN TRI- 
BUNAL. Washington. (17 A. J.I. L. Supp. 83, 107.) 

83. Feb. 7 CONVENTION FOR THE ESTABLISHMENT OF INTERNATIONAL COMMISSIONS OF 
Inqumy. Washington. (17 A. J.I. L. Supp. 108.) 

84. Feb. 7 CONVENTION CONCERNING THE PRACTICE OF THE LIBERAL PROFESSIONS. 
Washington. (17 A. J.I. L. Supp. 112.) 

85. Feb. 7 CONVENTION FOR THE LIMITATION OF ARMAMENTS. Washington. (17 
A. J.I. L. Supp. 114.) 
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CONVENTION FoR THE ESTABLISHMENT OF PERMANENT CENTRAL AMERICAN 
Commissions. Washington. (17 A. J.I. L. Supp. 122.) 

CONVENTION FOR THE UNIFICATION OF PROTECTIVE Laws FoR WORKMEN 
AND LABORERS. Washington. (17 A.J. I. L. Supp. 128.) 

CONVENTION FoR THE PROTECTION OF COMMERCIAL, INDUSTRIAL AND 
ÅGRICULTURAL Trape Marks anb Names. Santiago. (21 A. J.I. L. 
Supp. 92; 33 L. N. Tr. Ser. 47.) 

CONVENTION CONCERNING THE Pusuiciry or Customs DOCUMENTS. 
Santiago. (21 A. J. I. L. Supp. 102; 33 L. N. Tr. Ser. 11.) 

CONVENTION CONCERNING THE Prevention oF Conruicts. Santiago. 
(21 A. J. I. L. Supp. 107; 33 L. N. Tr. Ser, 25.) 

CoNVENTION CONCERNING THE UNIFORMITY OF NOMENCLATURE FOR THE 
CLASSIFICATION oF MERCHANDISE. Santiago. (21 A. J. I. L. Supp. 
105; 33 L. N. Tr. Ser. 81.) 

PROTOCOL RELATIVE TO AMENDMENT OF ARTICLE 393 or TREATY oF VER- 
SAILLES. Geneva. (6/7. L.O. B., 603; L. N. doc. C. L, 66 (a). V.) 
PROTOCOL OF AN AMENDMENT TO ARTICLE 34 OF THE CONVENTION FOR THE 
REGULATION or Afirran Navication. London. (117 Br. & For. St. 

Pap. 440.) 

CONVENTION RELATING TO THE RÉGIME or THE Strarrs. Lausanne. (18 
A.J. I. L. Supp. 58; 28 L. N. Tr. Ser. 115.) 

CONVENTION RESPECTING CONDITIONS OF RESIDENCE, Business AND 
Jurispicrion. Lausanne. (18 4. J. I. L. Supp. 67; 28 L. N. Tr. 
Ser. 151.) 

CommmRCIAL Convention. Lausanne. (18 A. J.I. L. Supp. 73.) 

CONVENTION CONCERNING THE SUPPRESSION OF THE CIRCULATION OF, 
AND TRAFFIC IN OBSCENE PUBLICATIONS. Geneva. (27 L. N. Tr. Ser. 
213.) 

PROTOCOL on ARBITRATION Cuauses. Geneva. (20 A. J. I. L. Supp. 
194; 27 L. N. Tr. Ser. 157.) 

PROTOCOL RELATING TO THE SETTLEMENT OF REFUGEES IN GREECE AND THE 
CREATION OF A REFUGEE SETTLEMENT Commission. Geneva. (L. N. 
doc., ©. 556. M. 198, 1927, II; 1923 L. N. O. J., 1506.) 

CONVENTION AND PROTOCOL CONCERNING THE SIMPLIFICATION OF CUSTOMS 
Formatiziss. Geneva. (19 A. J. I. L. Supp. 146; 30 L. N. Tr. Ser. 
371.) 

PROTOCOL CONCERNING ADHESION TO THE CONVENTION OF JUNE 12, 1902, 
CONCERNING MarriaGe. The Hague. (51 L.N. Tr. Ser. 209.) 

PROTOCOL CONCERNING ADHESION TO THE CONVENTION OF JUNE 12, 1902, 
CONCERNING Drvorcr. The Hague. (51 L.N. Tr. Ser. 215.) 

PROTOCOL CONCERNING ADHESION TO THE CONVENTION oF JUNE 12, 1902, 
CONCERNING GUARDIANSHIP OF Minors. The Hague. (51 L. N. Tr. 
Ser. 221.) 


28 3 PORTOCOL CONCERNING ADHESION TO THE CONVENTION oF JULY 17, 1905, 
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CONCERNING THE Errects or Marriage. The Hague. (51 L. N. Tr. 
Ser. 233.) 

CONVENTION, STATUTE, AND PROTOCOL CONCERNING THE INTERNATIONAL 
Récime or Ramways. Geneva. (21 A. J.I. L. Supp. 152; 47 L. N. 
Tr. Ser. 55.) 

CONVENTION, STATUTE, AND PROTOCOL CONCERNING THE DEVELOPMENT OF 
HYDRAULIC POWER AFFECTING MORE THAN ONE Strate. Geneva. (20 
A.J. I. L. Supp. 145; 36 L. N. Tr. Ser. 75.) 
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CONVENTION AND PROTOCOL CONCERNING THE INTERNATIONAL RÉGIME OF 
Maritime Porrs. Geneva. (22 A.J. I. L. Supp. 69; 58 L. N. Tr. Ser. 
283.) 

CONVENTION AND PROTOCOL CONCERNING THE TRANSMISSION AND TRANSIT’ 
oF Evecrric Power. Geneva. (22 A.J. I. L. Supp. 83; 58 L. N. Tr. 
Ser. 315.) 

INTERNATIONAL STATUTE OF TANGIER. (117 Br. & For. St. Pap. 499.) 

PROTOCOL ADDITIONAL TO THE CONVENTION OF DECEMBER 14, 1922, RELA- 
TIVE TO Ruins NAVIGATION Certiricares. Strasbourg. (86 L. N. 
Tr. Ser. 464.) 

AGREEMENT FOR THE CREATION OF AN INTERNATIONAL OFFICE FOR 
DEALING WITH Contagious DISEASES or ÅNIMALS. Paris. (21 
å. J.I. L. Supp. 131; 57 L. N. Tr. Ser. 135.) 

PROTOCOLS WITH REGARD TO THE FINANCIAL RECONSTRUCTION OF HUn- 
GARY. Geneva. (25 L. N. Tr. Ser. 428, 427.) 

CONVENTION CONCERNING THE TERRITORY or Memen. Paris, (2% 
L. N. Tr. Ser. 85.) 

ARRANGEMENT CONCERNING CERTIFICATES OF IDENTITY FOR ARMENIAN 
Rervcers. Geneva. (1924, L. N. O.J. 969.) 

PROTOCOL CONCERNING ADHESION TO THE CONVENTION OF JULY 17, 1905, 
CONCERNING Civit Procepurr. The Hague. (51 L. N. Tr. Ser. 227.) 

AGREEMENT AND FINAL PROTOCOL CONCERNING THE Experts’ PLAN FOR. 
THE German Bouncer. London. (19 A. J. I. L. Supp. 33; 41 L. N. 
Tr. Ser, 429.) 

CONVENTION AND PROTOCOL CONCERNING THE LIMITATION OF RESPONSI- 
BILITY OF Soir Owners. Brussels. (15 R. D. M. C. 846.) 

CONVENTION CONCERNING Recoanition. Brussels. (15 R. D. M. C. 
853.) 

CONVENTION AND PROTOCOL OF THE UNIVERSAL Postau Union. Stock- 
holm. (40 L. N. Tr. Ser. 19.) 

AGREEMENT CONCERNING InsuRED Lerrers anp Boxzs. Stockholm. 
(40 L. N. Tr. Ser. 249.) 


AGREEMENT CONCERNING PARCEL Post. Stockholm. (40 L. N. Tr. Ser. 
307.) 

AGREEMENT CONCERNING Monsey Orpers. Stockholm, (40 L. N. Tr. 
Ser. 437.) 

AGREEMENT CONCERNING Postan CuEequss. Stockholm. (41 L. N. fr. 
Ser. 9.) 


AGREEMENT CONCERNING PAYMENT oN Detivery. Stockholm. (41 
L. N. Tr. Ser. 55.) 

AGREEMENT CONCERNING SUBSCRIPTIONS TO NEWSPAPERS AND PERIODI- 
cats. Stockholm, (41 L. N. Tr. Ser. 97.) 

PROTOCOL OF AN AMENDMENT TO ARTICLE 16 OF THE COVENANT OF THE 
Leaaue or Nations. Geneva. (L. N. doc. C. L. 160. 1924. V. 
Annex II; Records of Fifth Assembly, 22nd Plenary Meeting, 3.) 

PAN-AMERICAN SANITARY Copp. Havana. (20 A. J. I. L. Supp. 34.) 

CONVENTION CONCERNING FACILITIES To SAILORS FOR THE TREATMENT OF 
VENEREAL Diseases. Brussels. (14 R. D. M. C. 736.) 

AGREEMENT CONCERNING THE SUPPRESSION OF THE MANUFACTURE OF 
INTERNAL TRADE IN, AND Use or PREPARED Opium. Geneva. (51 
L. N. Tr. Ser. 337.) 

CONVENTION AND PROTOCOL CONCERNING THE TRAFFIC IN OPIUM AND 
Druas. Geneva. (1925 L. N.O. J. p. 689.) 
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INTERNATIONAL LABOR CONVENTION CONCERNING EQUALITY or TREAT- 
MENT FOR NATIONAL AND FOREIGN WORKERS AS REGARDS WORKMEN’S 
COMPENSATION Acts. Geneva. (107. L.O. B. 114.) 

INTERNATIONAL LABOR CONVENTION CONCERNING Nicgut WORK IN BAK- 
geRigs. Geneva. (10/7. L. O. B. 119.) 

INTERNATIONAL LABOR CONVENTION CONCERNING Wore! CoMPEN- 
SATION FOR OCCUPATIONAL Diseases. Geneva. (10 I. L. O. B. 110.) 

INTERNATIONAL LABOR CONVENTION CONCERNING WORKMENS’ COMPEN- 
SATION FOR AcCcmENTS. Geneva. (107. L.O. B. 103.) 

CONVENTION AND PROTOCOL CONCERNING THE INTERNATIONAL TRADE IN 
Arms, AMMUNITION AND IMPLEMENTS OF War. Geneva. (1925 
L.N.O. J. 1118.) 

DECLARATION REGARDING THE TERRITORY oF IryNı. (1925 L. N. O. J. 
1153.) , 

PROTOCOL CONCERNING USE OF ASPHYXIATING AND POISONOUS GASES AND 
BACTERIOLOGICAL METHODS iv War. Geneva. (1925 L. N. O. J. 
1158.) 

CONVENTION, PROTOCOL AND ÅDDITIONAL: AGREEMENT FOR THE SUPPRES- 
SION OF CONTRABAND TRAFFIC IN ALCOOLIC Liquors. Helsingfors. 
(42 L. N. Tr. Ser. 73.) 

PROTOCOL OF AN AMENDMENT TO ARTICLE 16 or THE COVENANT OF THE 
Leacue or Nations, Geneva. (Records of Sixth Assembly, Plenary 
Meeting, 101.) Š 

Revisep REGULATIONS ANNEXED TO THE INTERNATIONAL TELEGRAPH 
ConvVENTION oF JuLy 10/22, 1895. Paris. (57 L.N. Tr. Ser. 201.) 

CONVENTION REVISING THE CONVENTION OF Marce 20, 1883, CONCERN- 
ING THE PROTECTION oF INDUSTRIAL Property. The Hague. (41 La 
Propriété Industrielle, 221.) 

AGREEMENT REVISING THE AGREEMENT OF ApRIL 14, 1891, CONCERNING 
Farse Inpications or Orrar or Goons. The Hague. (41 La Pro- 
priété Industrielle, 227.) 

AGREEMENT REVISING THE AGREEMENT or Apri. 14, 1891, CONCERNING 
THE REGISTRATION OF TRaADE-MarxKs. The Hague. (41 La Propriété 
Industrielle, 228.) 

AGREEMENT CONCERNING A BUREAU OF Inpustriaz MopeLs. The Hague. 
(41 La Propriété Industrielle, 233.) 

CoNVENTION CONCERNING THE MEASUREMENT OF VESSELS EMPLOYED IN 
Inuanp NavieaTion. Paris. (1926 L. N.O. J. 401.) 

Treaty or MUTUAL GUARANTEE. Locarno. (204. J. I. L. Supp. 22; 54 
L. N. Tr. Ser. 289.) i 


1926 CONVENTION CONCERNING SEA-WORTHINESS AND EQUIPMENT OF SHIPS. 
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Copenhagen. (51 L. N. Tr. Ser. 9.) 

CONVENTION CONCERNING THE RULES OF MARITIME PRIORITIES AND 
Morreaces. Brussels. (15 R. D. M. C. 865.) 

CONVENTION CONCERNING THE IMMUNITY OF STATE-OWNED SHIPS. 
Brussels. (15 R. D. M. C. 862.) 

ADDITIONAL PROTOCOL TO CONVENTION OF AUG. 19, 1925, ror THE SUP- 
PRESSION OF CONTRABAND Trarric IN Liquors. Moscow. (45 L. N. 
Tr. Ser. 183.) i 

ARRANGEMENT MODIFYING AND COMPLETING AGREEMENT CONCERNING THE 
CERTIFICATES OF IDENTITY FoR RUSSIAN AND ARMENIAN REFUGEES OF 
JULY 5, 1922, anp May 31, 1924. Geneva. (1926 L. N. O. J. 985.) 
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AGREEMENT ON ARIAL NAVIGATION FOR THE APPLICATION OF ARTICLE 
198 or TuE TREATY oF VERSAILLES. Paris. (58 L; N. Tr. Ser. 331.) 

INTERNATIONAL LABOR CONVENTION CONCERNING THE SIMPLIFICATION. oF 
INSPECTION OF EMIGRANTS ON BOARD SHIP. Geneva. (il J. L. 0. B. 
139.) - 

INTERNATIONAL LABOR CONVENTION CONCERNING THE REPATRIATION oF 
Seaman. Geneva. (11 J. L. O. B. 150.) i 

INTERNATIONAL LABOR CONVENTION CONCERNING SEAMEN’s ARTICLES OF 
AGREEMENT. Geneva. (11 J. L.O. B. 144.) 

Revisep RULES oF THE PERMANENT COURT OF INTERNATIONAL J USTICE. 
The Hague. (Publications of the Court, Ser. D, No. 1.) 

Suavery-Convention. Geneva. (21.4.J.1. L. Supp. 171; 60 L. N. Tr. 
Ser. 253.) ' 

AGREEMENT ON ÅËRIAL NAVIGATION ‘FOR THE APPLICATION OF ARTICLE 
128 or tHE TREATY OF TRIANON. Paris. (League of. Nations, Registra- 
tion of Treaties, No. 1595.) : 

INTERNATIONAL LABOR CONVENTION CONCERNING SICKNESS INSURANCE 
For AGRICULTURAL WORKERS. Geneva, (127. L. O. B. 131.) 

INTERNATIONAL LABOR CONVENTION CONCERNING SickNESS INSURANCE 
FOR Inpustry, COMMERCE AND Domestic SERVICE. Geneva. (12 
I. L.O. B. 125.) 

CONVENTION AND STATUTE ESTABLISHING THE INTERNATIONAL RELIEF 
Union. Geneva. (1927 L. N.O. J. 997.) 

PROTOCOL AND DECLARATION RELATING TO GREEK STABILIZATION AND 
Rerucer Loan. Geneva. (L. N. doc. C. 556. M. 198, 1927, IT.) 

CONVENTION AND PROTOCOL CONCERNING THE EXECUTION OF FOREIGN 
ARBITRAL AWARDS. Geneva. (1927 L. N.O. J. Supp. No. 53, p. 16.) 

CONVENTION, PROTOCOL, AND DECLARATION CONCERNING THE ABOLITION 
or Import AND Export PROHIBITIONS AND RESTRICTIONS. Geneva. 
(1927 L. N. O. J. 16538.) 

_ RADIOTELEGRAPA CONVENTION WITH GENERAL REGULATIONS AND SUr- 
PLEMENTARY REGULATIONS. Washington. (U.S. Gov. Printing Offce, 
1927.) 

DECLARATION RELATING TO coo STABILIZATION AND REFUGEE Loan. 
Geneva. (L. N. doc. C. 556. M. 198, 1927, IT.) 
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MULTILATERAL TREATY FOR RENUNCIATION OF WAR! 


IDENTIC NOTES OF THE GOVERNMENT OF THE UNITED STATES TO THE GOVERN- 
MENTS OF AUSTRALIA, BELGIUM, CANADA, CZECHOSLOVAKIA, FRANCE, 
GERMANY, GREAT BRITAIN, INDIA, THE IRISH FREE STATE, 

ITALY, JAPAN, NEW ZEALAND, POLAND, SOUTH 
AFRICA 


Delivered at the Respective Foreign Offices, June 23, 1928 


Excellency: 

It will be recalled that, pursuant to the understanding reached between 
the Government of France and the Government of the United States, the 
American Ambassadors at London, Berlin, Rome and Tokyo transmitted on 
April 13, 1928, to the governments to which they were respectively accredited 
the text of M. Briand’s original proposal of June 20, 1927, together with cop- 
ies of the notes subsequently exchanged by France and the United States on 
the subject of a multilateral treaty for the renunciation of war. Atthesame 
time the Government of the United States also submitted for consideration 
a preliminary draft of a treaty representing in a general way the form of 
treaty which it was prepared to sign, and inquired whether the governments 
thus addressed were in a position to give favorable consideration thereto. 
The text of the identic notes of April 13, 1928, and a copy of the draft treaty 
transmitted therewith, were also brought to the attention of the Government 
of France by the American Ambassador at Paris. 

It will likewise be recalled that on April 20, 1928, the Government of the 
French Republic circulated among the other interested governments, 
including the Government of the United States, an alternative draft treaty, 
and that in an address which he delivered on April 28, 1928, before the 
American Society of International Law, the Secretary of State of the United 
States explained fully the construction placed by my government upon the 
treaty proposed by it, referring as follows to the six major considerations 
emphasized by France in its alternative draft treaty and prior diplomatic 
correspondence with my government: 


(1) Self-defense. There is nothing in the American draft of an anti- 
war treaty which restricts or impairs in any way the right of self-defense. 
That right is inherent in every sovereign state and is implicit in every 
treaty. Every nation is free at all times and regardless of treaty pro- 
visions to defend its territory from attack or invasion and it alone is 
competent to decide whether circumstances require recourse to war in 


1 Documents published by the Department of State in press notice dated June 23, 1928. 
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self-defense. If-it has a good case, the world will applaud and not 
condem its action. Express recognition by treaty of this inalienable 
right, however, gives rise to the same difficulty encountered in any 
effort to define aggression. It is the identical question approached 
from the other side. Inasmuch as no treaty provision can add to the 
natural right of self-defense, it is not in the interest of peace that a 
treaty should stipulate a juristic conception of self-defense since it is far 
too easy for the unscrupulous to mold events to accord with an agreed 
definition. 

(2) The League Covenant. The Covenant imposes no affirmative 
primary obligation to go to war. The obligation, if any, is secondary 
and attaches only when deliberately accepted by astate. Article ten of 
the Covenant has, for example, been interpreted by a resolution sub- 
mitted to the Fourth Assembly but not formally adopted owing to one 
adverse vote to mean that “it is for the constitutional authorities of 
each member to decide, in reference to the obligation of preserving the 
independence and the integrity of the territory of members, in what 
degree the member is bcund to assure the execution of this obligation by 
employment of its military forces.” There is, in my opinion, no 
necessary inconsistency between the Covenant and the idea of an 
unqualified renunciation of war. The Covenant can, it is true, be 
construed as authorizing war in certain circumstances but it is an 
authorization and not a positive requirement. : 

(8) The Treatiés of Locarno. If the parties to the Treaties of Locarno 
are under any positive cbligation to go to war, such obligation certainly 
would not attach until cne of the parties has resorted to war in violation 
of its solemn pledges thereunder. It is therefore obvious that if all the 
parties to the.Locarno Treaties become parties to the multilateral anti- 
war treaty proposed by the United States, there would be a double 
assurance that the Locarno Treaties would not be violated by recourse to 
arms. In such event it would follow that resort to war by any state in 
violation of the Locarno Treaties would also be a breach of the multi- 
lateral anti-war treaty and the other parties to the anti-war treaty 
would thus as a matter of law be automatically released from their 
obligations thereunder and free to fulfill their Locarno commitments. 
The United States is entirely willing that all parties to the Locarno 
Treaties should become parties to its proposed anti-war treaty either 
through signature in the first instance or by immediate accession to the 
treaty as soon as it comes into force in the manner provided in Article 
III of the American drat, and it will offer no objection when and if such 
a suggestion is made. 

(4) Treaties of neutrality. The United States is not informed as to 
the precise treaties which France has in mind and cannot therefore 
discuss their provisions. It is not unreasonable to suppose, however, 
that the relations between France and the states whose neutrality she. 
has guaranteed are sufficiently close and intimate to make it possible for 
France to persuade such states to adhere seasonably to the anti-war 
treaty proposed by the United States. If this were done no party to the 
anti-war treaty could attack the neutralized states without violating 
the treaty and thereby automatically freeing France and the other Pow- 
ers in respect of the treaty-breaking state from the obligations of the 
anti-war treaty. If the neutralized states were attacked by a state not 
a party to the anti-war ‘treaty, the latter treaty would of course have 
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no bearing and France would be as free to act under the treaties guar- 
anteeing neutrality as if she were not a party to the anti-war treaty. 
It is difficult to perceive, therefore, how treaties guaranteeing neutrality 
can be regarded as necessarily preventing the conclusion by France or 
any other Power of a mutilateral treaty for the renunciation of war. 

(5) Relations with a treaty-breaking state. As I have already pointed 
out there can be no question as a matter of law that violation of a 
multilateral anti-war treaty through resort to war by one party thereto 
would automatically release the other parties from their obligations to 
the treaty-breaking state. Any express recognition of this principle of 
law is wholly unnecessary. : 

(6) Universality. From the beginning it has been the hope of the 
United States that its proposed multilateral anti-war treaty should 
be world-wide in its application, and appropriate provision therefor was 
made in the draft submitted to the other governments on April 13. 
From a practical standpoint it is clearly preferable, however, not to 
postpone the coming into force of an anti-war treaty until all the nations 
of the world can agree upon the text of such a treaty and cause it to be 
ratified. For one reason or another a state so situated as to be no 
menace to the peace of the world might obstruct agreement or delay 
ratification in such manner as to render abortive the efforts of all the 
other Powers. It is highly improbable, moreover, that a form of treaty 
acceptable to the British, French, German, Italian and Japanese Gov- 
ernments as well as to the United States would not be equally acceptable 
to most, if not all, of the other Powers of the world. Even were this 
not the case, however, the coming into force among the above-named 
six Powers of an effective anti-war treaty and their observance thereof 
would be a practical guaranty against a second world war. This in 
itself would be a tremendous service to humanity and the United States 
is not willing to jeopardize the practical success of the proposal which 
it has made by conditioning the coming into force of the treaty upon 
prior universal or almost universal acceptance. 


The British, German, Italian and Japanese Governments have now 
replied to my government’s notes of April 13, 1928, and the governments of 
the British Dominions and of India have likewise replied to the invitations 
addressed to them on May 22, 1928, by my government pursuant to the sug- 
gestion conveyed in the note of May 19, 1928, from His Majesty’s Govern- 
ment in Great Britain. None of these governments has expressed any 
dissent from the above-quoted construction, and none has voiced the least 
disapproval of the principle underlying the proposal of the United States for 
the promotion of world peace. Neither has any of the replies received by the , 
Government of the United States suggested any specific modification of the 
text of the draft treaty proposed by it on April 13, 1928, and my government, 
for its part, remains convinced that no modification of the text of its proposal 
for a multilateral treaty for the renunciation of war is necessary to safeguard 
the legitimate interests of any nation. It believes that the right of self- 
defense is inherent in every sovereign state and implicit in every treaty. 
No specific reference to that inalienable attribute of sovereignty is therefore 
necessary or desirable. It is no less evident that resort to war in violation 


4112 THE AMERICAN JOURNAL OF INTEHNATIONAL LAW 


of the proposed treaty by one of the parties thereto would release the other 
parties from their obligations under the treaty towards the belligerent state. 
This principle is well recognized. So far as the Locarno Treaties are con- 
zerned, my government has felt from the very first that participation in the ` 
anti-war treaty by the Powers which signed the Locarno agreements, either 
through signature in the first instance or thereafter, would meet every prac- 
tical requirement of the situation, since in such event no state could resort 
to war in violation of the Locarno Treaties without simultaneously violating 
she anti-war treaty, thus leaving the other parties thereto free, so far as the 
sreaty-breaking state is concerned. As Your Excellency knows, the Govern- 
ment of the United States has welcomed the idea that all parties to the 
Treaties of Locarno should be among the original signatories of the proposed 
sreaty for the renunciation of war and provision therefor has been made in 
she draft treaty which I have the honor to transmit herewith. The same 
procedure would cover the treaties guaranteeing neutrality to which the 
Zovernment of France has referred. Adherence to the proposed treaty by 
all parties to these other treaties would completely safeguard their rights 
3ince subsequent resort to war by any of them or by any party to the anti- 
war treaty would violate the latter treaty as well as the neutrality treaty, 
and thus leave the other parties to the anti-war treaty free, so far as the 
sreaty-breaking state is concerned. My government would be entirely 
willing, however, to agree that the parties to such neutrality treaties should .- 
De original signatories of the multilateral anti-war treaty, and it has no 
zeason to believe that such an arrangement would meet with any objection on 
she part of the other governments now concerned in the present negotiations. 

While my government is satisfied that the draft treaty proposed by it on 
April 13, 1928, could be properly accepted by the Powers of the world with- 
Dut change except for including among the original signatories the British 
Dominions, India, all parties to the Treaties of Locarno and, it may be, ‘all 
parties to the neutrality treaties mentioned by the Government of France, 
t has no desire to delay of complicate the present negotiations by rigidly 
adhering to the precise phraseology of that draft particularly since it appears 
shat by modifying the draft in form though not in substance, the points 
zaised by other governmerts can be satisfactorily met and general agreement 
pon the text of the treaty to be signed be promptly reached. The Govern- 
-nent of the United States has therefore decided to submit to the fourteen 
other governments now concerned in these negotiations a revised draft of a 
multilateral treaty for the renunciation of war. The text of this revised 
draft is identical with that of the draft proposed by the United States on 
April 13, 1928, except that the preamble now provides that the British 
Dominions, India and all parties to the Treaties of Locarno are to be in- 
aluded among the Powers called upon to sign the treaty in the first instance, 
and except that the first three paragraphs of the preamble have been changed 
to read as follows: 
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Deeply sensible of their solemn duty to promote the welfare of 
mankind; 

Persuaded that the time has come when a frank renunciation of war 
as an instrument of national policy should be made to the end that the 
peaceful and friendly relations now existing between their peoples may 
be perpetuated; 

Convinced that all changes in their relations with one another should 
be sought only by pacific means and be the result of a peaceful and 
orderly process, and that any signatory Power which shall hereafter 
seek to promote its national interests by resort to war should be denied 
the benefits furnished by this treaty; 


The revised preamble thus gives express recognition to the principle that if a 
state resorts to war in violation of the treaty, the other contracting parties 
are released from their obligations under the treaty to that state; it also 
provides for participation in the treaty by all parties to the Treaties of 
Locarno, thus making it certain that resort to war in violation of the Lo- 
carno Treaties would also violate the present treaty and release not only the 
other signatories of the Locarno Treaties but also the other signatories to the 
anti-war treaty from their obligations to the treaty-breaking state. More- 
over, as stated above, my government would be willing to have included 
among the original signatories the parties to the neutrality treaties referred 
to by the Government of the French Republic, although it believes that the 
_ interests of those states would be adequately safeguarded if, instead of 
signing in the first instance, they should choose to adhere to the treaty. 

In these circumstances I have the honor to transmit herewith for the con- 
sideration of Your Excellency’s Government a draft of a multilateral treaty 
for the renunciation of war containing the changes outlined above. I have 
been instructed to state in this connection that the Government of the 
United States is ready to sign at once a treaty in the form herein proposed, 
and to express the fervent hope that the Government of ............ will 
be able promptly to indicate its readiness to accept, without qualification or 
reservation, the form of treaty now suggested by the United States. If the 
Governments of Australia, Belgium, Canada, Czechoslovakia, France, 
Germany, Great Britain, India, the Irish Free State, Italy, Japan, New 
Zealand, Poland, South Africa and the United States can now agree to 
conclude this anti-war treaty among themselves, my government is confident 
that the other nations of the world will, as soon as the treaty comes into 
force, gladly adhere thereto, and that this simple procedure will bring man- 
kind’s age-long aspirations for universal peace nearer to practical fulfillment 
than ever before in the history of the world. 

I have the honor to state in conclusion that the Government of the United 
States would be pleased to be informed at as early a date as may be con- 
venient whether Your Excellency’s Government is willing to join with the 
United States and other similarly disposed governments in signing a defini- 
tive treaty for the renunciation of war in the form transmitted herewith. 

Accept, Excellency, etc. 
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TEXT OF DRAFT TREATY TRANSMITTED WITH ABOVE NOTE 


The President of the United States of America, 

The President of the French Republic, 

His Majesty the King of the Belgians, 

The President of the Czechoslovak Republic, 

His Majesty the King of Great Britain, Ireland and the British Dominions 
beyond the Seas, Emperor of India, 

The President of the German Reich, 

His Majesty the King of Italy, 

His Majesty the Emperor of Japan, 

The President of the Republic of Poland, 

Deeply sensible of their solemn duty to promote the welfare of mankind; 

Persuaded that the time has come when a frank renunciation of war as an 
instrument of national policy should be made to the end that the peaceful 
and friendly relations now existing between their peoples may be perpet- 
uated; A7 

Convinced that all changes in their relations with one another should be 
sought only by pacific means and be the result of a peaceful and orderly 
process, and that any signatory Power which shall hereafter seek to promote 
its national interests by resort to war should be denied the benefits furnished 
by this treaty; f 

Hopeful that, encouraged by their example, all the other nations of the 
world will join in this humane endeavor and by adhering to the present 
treaty as soon as it comes into force bring their peoples within the scope of its 
beneficent provisions, thus uniting the civilized nations of the world in a 
common renunciation of war as an instrument of their national policy; 

Have decided to conclude a treaty and for that purpose have appointed as 
their respective plenipotentiaries: 


The President of the United States of America ........... 0.0 eee eee uee 
The President of the French Republic. ............ 0.0. cece cece eae 
His Majesty the King of the Belgians.....................0-006- fae 
The President of the Czechoslovak Republic. ...............000eeeeae 
His Majesty the King of Great Britain, Ireland and the British Dominions 
beyond the Seas, Emperor of India... 1.0.0... 0... cece cece cece eens 
For Great Britain and Northern Ireland and all parts of the British 
Empire which are not separate members of the League of Nations...... 
For the Dominion of Canada... ........ 0.0 c eee een cence eee 

For the Commonwealth of Australia. «0.0.2... eee eee 

For the Dominion of New Zealand... .......... 02. : even eee cee 


OFFICIAL DOCUMENTS 115 


His Majesty the King of Italy... 0... ec eee nes 

His Majesty the Emperor of Japan............. ne aa seneti 

The President of the Republic of Poland....................0 22 eeu 
who, having communicated to one another their full powers found in n good 
and due form have agreed upon the following articles: 


Ne, ARTICLE I 


The high contracting parties solemnly declare in the names of their 
respective pecples that they condemn recourse to war for the solution of 
international controversies, and renounce it as an instrument of national 
policy in their relations with one another. 


ARTICLE II 


The higt contracting parties agree that the settlement or solution of all 
disputes or conflicts of whatever nature or of whatever origin they may be, 
which may arise among them, shall never be sought except by pacific means. 


ARTICLE III 


The present treaty shall be ratified by the high contracting parties named 
in the preamble in accordance with their respective constitutional require- 
ments, and shall take effect as between them as soon as all their several 
instruments of ratification shall have been deposited at ............ 

This treaty shall, when it has come into effect as prescribed in the pre- 
ceding paragraph, remain open as long as may be necessary for adherence 
by all the other Powers of the world. Every instrument evidencing the 
adherence of a Power shall be deposited at ............ and the treaty shall 
immediately upon such deposit become effective as between the Power thus 
adhering and the other Powers parties hereto. 

It shall be the duty of the Government of ............ to furnish each 
government named in the preamble and every government subsequently 
adhering to this treaty with a certified copy of the treaty and of every instru- 
ment of ratification or adherence. It shall also be the duty of the Govern- 
ment of ............ telegraphically to notify such governments immedi- 
ately upon the deposit with it of each instrument of ratification or adherence. 

In faith whereof the respective plenipotentiaries have signed this treaty 
in the French and English languages, both texts having equal force, and 
hereunto affix their seals. 

Done at ............ the ...... day of ............ in the year of our 
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TREATY BETWEEN THE NETHERLANDS AND THE 
UNITED STATES FOR THE ADVANCEMENT OF PEACE? 


AND DECLARATION INTERPRETATIVE OF ARTICLE I 


Signed at Washington, December 18, 1918, and February 18, 1928; ratifications 
exchanged March 10, 1928 


The President of the United States of America and Her Majesty the Queen 
of the Netherlands, being desirous to strengthen the bonds of amity that 
bird them together and also to advance the cause of general peace, have 
resolved to enter into a treaty for that purpose, and to that end: have ap- 
pointed as their plenipotentiaries: 

The President of the United States, the Honorable William J ennings 
Bryan, Secretary of State; and 

Her Majesty the Queen of the Netherlands, Chevalier W. L. F. C. van 
Rappard, Envoy Extraordinary and Minister Plenipotentiary of the Nether- 
lards to the United States; 

Who, after having communicated to each other their respective full powers, 
found to be in proper form, having agreed upon and concluded the following 
articles: 


ARTICLE I 


The high contracting parties agree that all disputes between them, of 
every nature whatsoever, to the settlement of which previous arbitration 
treaties or agreements do not apply in their terms or are not applied in fact, 
shall, when diplomatic methods of adjustment have failed, be referred for 
investigation and report to a permanent international commission, to be 
eoustituted in the manner prescribed in the next succeeding article; and they 
agree not to declare war or begin hostilities during such investigation and 
before the report is submitted. 


ARTICLE IT 


The international commission shall be composed of five members, to be 
appointed as follows: One member shall be chosen from each country, by the 
government thereof; one member shall be chosen by each government from 
some third country; the fifth member shall be chosen by common agreement 
between the two governments, it being understood that he shall not be a 
zitizen of either country. The expenses of the commission shall be paid by 
the two governments in equal proportion. 

The international commission shall be appointed within six months after 
ths exchange of the ratifications of this treaty; and vacancies shall be filled 
according to the manner of the original appointment. 


1 U. S. Treaty Series, No. 760. 
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ÀRTICLE IIT 


In ease the high contracting parties shall have failed to adjust a dispute 
by diplomatic methods, they shall at once refer it to the international 
commission for investigation and report. The international commission 
may, however, spontaneously offer its services to that effect, and in such 
case it shall notify both governments and request their coöperation in the 
investigation. 

The high contracting parties agree to furnish. the permanent international 
commission with all the means and facilities required for its investigation 
and report. 

The report of the international commission shall be completed within 
one year after the date on which it shall declare its investigation to have 
begun, unless the high contracting parties shall limit or extend the time by 
mutual agreement. The report shall be prepared in triplicate; one copy shall 
be presented to each government and the third retained by the commission 
for its files. \ 

The high contracting parties reserve the right to act independently on the 
subject matter of the dispute after the report of the commission shall have 
been submitted. ' . 


ARTICLE IV 


The present treaty shall be ratified by the President of the United States 
of America, by and with the advice and consent of the Senate thereof; and by 
Her Majesty the Queen of the Netherlands; and the ratifications shall be 
exchanged as soon as possible. It shall take effect immediately after the 
exchange of ratifications, and shall continue in force for a period of five years; 
and it shall thereafter remain in force until twelve months after one of the 
high contracting parties have given notice to the other of an intention to 
terminate it. 

In witness whereof the respective plenipotentiaries have signed the present 
treaty and have affixed thereunto their seals. | 

Done in Washington on the eighteenth day of December, in the year of our 
Lord nineteen hundred and thirteen. 

WILLIAM JENNINGS BRYAN [SEAL] 
W. L. F. C. v. RAPPARD [SEAL] 


DECLARATION INTERPRETATIVE OF ARTICLE I 


The Government of the United States and the Government of the Nether- 
lands, desiring to remove any doubt or uncertainty that may exist or that 
may hereafter arise as to the interpretation to be placed on Article I of the 
treaty signed between the two governments on December 18, 1913, with 
respect to disputes that may exist between them at the time of the taking 
effect of the said treaty, have authorized the undersigned to declare that the 
said Article I is meant and intended to apply, subject to the terms of that 
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article, to all disputes between the two governments existing. at the time of 
the taking effect of the treaty as well as to those arising thereafter. ` 
Ix Witness WHEREOF the undersigned have hereto signed their names and 
have affixed their respective seals at the City of Washington, this thirteenth 
day of pena in the year one ohpusand nine hundred and twenty-eight. 
Frank B. Kettoce [sat] 
J. H. van Rori [seat] 


SUPERVISION OF ELECTIONS IN NICARAGUA BY THE 
UNITED STATES? 


LETTER FROM THE PRESIDENT OF NICARAGUA TO THE PRESIDENT OF THE 
UNITED STATES 


, CORRESPONDENCIA PARTICULAR DEL PRESIDENTE DE LA REPUBLICA ' 
; MANAGUA, May 15, 1927. 
=ixcellency: 

In order that the elections which under the constitution of ‘Nicaragua are 
tc be held in October, 1928, for the purpose of electing a President of the 
Fepublic and members of its National Congress ball be free, fair, and impar- 
tial and not open to fraud or intimidation pra¢ticed by any; of the parties 
contending at such election upon each other, the Government of Nicaragua 
requests the President of the United States to lend to it its assistance and 
good offices in insuring such an election. To this end, the Government of 
Hicaragua requests the friendly assistance of the President of the United 
States in preparing a proper election law in Nicaragua, in securing supervi- 
sion by impartial Americans over the actual conduct of the elections, in 
securing American assistance to train and direct an impartial and non-par- 
tisan force of constabulary to secure law and order and prevent intimidation 
cf voters and to in other ways secure American assistance in tranquillizing 
tke sorely disturbed condition of the country so that such election can be 
fairly held. 

I have the honor to submit a memorandum showing the steps which my 
Government suggests may be desirable or appropriate to be taken in order 
{Eat the President of the United States may be able adequately to perform 
this great service to the Republic of Nicaragua, should he be willing to do so. 
The Government of Nicaragua will gladly consider the taking of any other — 
sceps on its ‘part which may be suggested by the Presidentiof the United 
Srates as essential or desirable for the Seeon Daien of tat purpose. 

Eelieve me, ete. 

(Signed) A Diaz, 
President. 


1 Documents published by th the Sa aca of State i in press notices dated ‘March 22 and 
so, 1928, 
+ 
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MEMORANDUM AS TO SUGGESTED STEPS TO BE TAKEN LOOKING TOWARDS THE 
HOLDING OF A FREE, FAIR, AND IMPARTIAL ELECTION IN NICARAGUA IN 
OCTOBER, 1928, WITH THE ASSISTANCE OF THE PRESIDENT OF THE 
UNITED STATES AND UNDER THE SUPERVISION OF AMERICAN 
OFFICIALS SUGGESTED BY HIM 


I 
Enactment of an Adequate Election Law 


(1) The President of the United States may select an expert in matters of 
election law to advise him as well as the Nicaraguan Congress as to a proper 
electoral law to be enacted by said Congress in order to provide the means 
and method by which the assistance of impartial American advice and super- 
vision can be rendered for holding Nicaraguan elections. The salary and 
expenses of this expert shall be borne by the Nicaraguan Government. 

(2) While reserving to the President of the United States, through this 
expert or otherwise, to suggest modifications and changes in the electoral 
plan to be prescribed by this law, the following outline of the electoral system 
is suggested as appropriate: 


(a) Under the electoral law there shall be created a National Electoral 
Commission which shall have full and general power to supervise the 
election and to prescribe regulations having the force of law for the 
registration of voters, the casting of their ballots, and all other matters 
pertaining to the election that are not covered by the electoral law. 
Among other powers, the National Electoral Commission shall have the 
exclusive right to canvass the number of votes cast at the election and to 
determine all questions and contests as to the regularity and legality of 
such votes, and their determination as to the number and legality of the 
votes cast shall be final and shall be reported directly to Congress for its 
certification and declaration of the result of the election. 

(b) This Commission shall consist of three members to be suggested 
by the President of the United States, one such member being a Con- 
servative, one a Liberal, recommended by the respective party organiza- 
tions to-which they belong, and the third, the Chairman, being an 
American. A majority of the Commission shall be (sufficient) to con- 
stitute a quorum and to take action on any matter, but no such action 
or resolution of the Commission shall be valid or effective unless con- 
curred in by the American Chairman. 

(c) There shall be in each Department a Departmental Election 
Commission composed of three members, one Conservative, one Liberal, 
and the Chairman, the latter being an American. These members shall 
be appointed by the National Electoral Commission, the Liberal and 
Conservative members being appointed after consultation with the local 
organizations of the respective parties. 

(d) In each polling place, there shall be a Local Election Board com- 
posed of three members, one Conservative, one Liberal and the Chair- 
man, the latter being an American. These members shall be appointed 
by the National Electoral Commission, the Liberal and Conservative 
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members being appointed after consultation with the local organizations 
of the respective parties. . 

(e) In the Departmental Commissions and local Boards, a majority of 
the members shall be suficient to constitute a quorum and to take action 
by resolution or otherwise, but no such action or resolution shall be 
valid or effective unless concurred in by the American Chairman. 


IL 


Preservation of Law and Order for the Purpose of the Conduct of the 
Election 


(1) The National Army shall be disbanded and mustered out of service 
centemporaneously with the disbandment of the opposing forces and the 
nction of preserving law and order throughout the country shall be ' 
s-sumed by a National Constabulary to be organized under the instruction 
ead, so far as possible, the direction and command of American officers now 
ix active service and detailed to this duty by the President of the United 
Sates. 

(2) The National Electoral Commission, through its Chairman, shall 
hive the right to command the services of the National Constabulary and to 
Sue orders thereto for the purpose of preventing intimidation and fraud in 
tLe election and of preserving law and order during the various acts of regis- 
teation and voting. TIt shall also have the right by regulation to prescribe the 
rethod under which the Departmental Election Commissions and the 
Local Election Boards shall each have the right tc command the services of 
rembers of the National Constabulary located within their jurisdiction for 
tle similar purpose of preventing intimidation and fraud and preserving law 
ead order for the election. 

(3) In view of the disturbed condition of the country after the recent civil 
var and of the fact that a very considerable time will be required for the 
c:ganization, instruction, and discipline of the National Constabulary, the 
Government of Nicaragua requests that the President of the United States 
well permit a sufficient force of American marines to remain in the country 
pending the organization and instruction of the Constabulary and during the 
ection to reinforce the work of the Constabulary in securing an absolutely 


inpartial election between both parties. 
(Signed) A. D. 


LITTER FROM THE PRESIDENT OF THE UNITED STATES TO THE PRESIDENT OF 
NICARAGUA 


Tue Warre House, WASHINGTON, June 10, 1927. 


Excellency: 

I have received Your Excellency’s letter dated May 15, 1927, requesting 
{Le friendly assistance of the President of the United States in preparing a 
poper election law in Nicaragua, in securing supervision by impartial Ameri- 
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cans of the actual conduct of the elections, in securing American assistance to 
train and direct an impartial and non-partisan force of constabulary to 
secure law and order and prevent intimidation of voters, and in other ways 
to secure American assistance in tranquillizing the sorely disturbed condition 
of the country so that elections can be fairly held. Your Excellency sub- 
mitted with this letter a memorandum showing the steps which your Gov- 
ernment suggests may be desirable or appropriate to be taken in order that 
the President of the United States may be able adequately to perform this 
great service to the Republic of Nicaragua. Your Excellency adds that the 
Government of Nicaragua will gladly consider the taking of any other steps 
on its part which may be suggested by the President of the United States as 
essential or desirable for the accomplishment of that purpose. 

In reply I am pleased to inform Your Excellency that I shall welcome this 
opportunity to assist the Government of Nicaragua to hold free and fair 
elections at the time appointed by the Constitution. I have been much 
gratified at the recent settlement of the difficulties in Nicaragua brought 
_about through the good offices of my personal representative, Colonel Stim- 
son, and the wisdom and patriotism shown by the Nicaraguan Government 
and the Nicaraguan people of all factions. Jt is my earnest desire that the 
peace which has now been arranged may be a permanent one, and to this end 
it is my desire to be of all possible assistance in the future. Iam instructing 
the American Minister at Managua to discuss with Your Excellency the 
manner in which the aid and assistance of the United States can be best 
extended both for supervising the elections in Nicaragua and for maintaining 
order in the country until that time. Mr. Eberhardt has my entire confi- 
dence and will, I know, welcome this opportunity to be of service to the 
Nicaraguan people. 

Accept, ete. 

(Signed) Catvin COOLIDGE. 


DECREE SIGNED BY THE PRESIDENT OF NICARAGUA 
March 21, 1928 


DECREE 


The President of the Republic, in view of the fact that the Supreme Court 
of Justice, by resolution adopted on the 17th of the present month, desig- 
nated General Frank Ross McCoy to be President of the National Board of 
Elections in place of Dr. Joaquin Gomez, who had submitted his resignation; 
and that there devolves upon the high official named, by virtue of the office 
for which he has thus been named, and by virtue of his nomination thereto by 
the President of the United States, the duty of directing the procedure for 
holding the elections of 1928 for the supreme authorities in accordance with 
the agreement made for the purpose of ending the civil war that was devas- 
tating Nicaragua; 
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Whereas, the electoral law of March 20, 1923, is incapable of effective 
zoplication under existing conditions due to the fact that the registration of 
ectizens could not be effected at the prescribed time and that it is also 
impossible immediately to effect such registration; 

Whereas, the people of Nicaragua cherish high hopes, predicated upon the 
fee exercise of electoral rights as the starting point for a stable peace and a 
prosperous future—hopes having their origin in the letter and memorandum 
eddressed by the President cf Nicaragua to President Coolidge, wherein was 
s-t forth the procedure in accordance with which the Government of the 
“nited States might lend its coöperation for the satisfactory conduct of free 
ead fair elections; 

Whereas, the Government of Nicaragua contracted a solemn obligation 
~aith the people of Nicaragua and with the President of the United States, 
“sho, in a friendly capacity acted as mediator between the two parties, and 
te fulfillment of that obligation must not be evaded, due both to high con- 
eclerations of right and public welfare and to the fact that any such evasion 
would unquestionably be the occasion for new disturbances of peace and 
o-der in the Republic, and 

Whereas, in accordance with Article ITI of the constitution the Executive, 
Eranch is charged, among other duties, with that of preserving the internal 
peace and security of the Republic and of taking the measures necessary to 
icsure to its inhabitants the sacred right of suffrage, decrees: 

Article 1. The National Board of Elections, as now constituted under the 
eectoral law of March 20, 1923, with General Frank Ross McCoy as Presi- 
@nt, and with Dr. Ramon Castillo and Dr. Enoc Aguado as political mem- 
bars, is hereby vested with full and general authcrity to supervise the elec- 
tons of 1928 for the supreme authorities and to prescribe, with obligatory 
terce, all measures necessary for the registration of voters, for the casting 
ead counting of ballots and regarding all other matters that may pertain to 
tae election. 

Article 2. With a view to giving effect to the agreement entered into 
tetween the Government of Nicaragua, at its request, and the President of 
tae United States, in accordance with which the latter is to lend his friendly 
a d to the end that the elections of 1928 for the supreme authorities shall be 
fee, fair and impartial, and subject to the provision that the present chair- 
xen and political members of the National Board of Elections shall continue 
iz the exercise of their réspective functions, the electoral law of March 20, 
_323, and any other laws and executive decrees that may subsequently have: 
tzen promulgated and approved, amending or supplementing said law, are 
Hereby suspended. This decree shall enter into effect immediately follow- 
irg its publication and shall continue in force until the said election of 1928 
gaall have been held and the result thereof shall have been proclaimed by 
cae Congress. 

Article 3. In order that absence of its members may not operate to 
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prevent the due functioning of the National Board of Elections, the com- 
position of said board shall include three suplentes, who may be appointed by 
the President of the Republic in the following manner: The suplente of the 
Chairman of the National Board of Elections shall be that citizen of the 
United States of America who may be nominated by the President of the 
United States for that office, and the two suplentes for the political members 
shall be appointed, one upon the nomination of the supreme directorate of 
each of the two political parties, Conservative and Liberal, respectively. 
The suplentes of the political members and the suplente of the chairman of 
the Board shall be inducted into office by the President of the Supreme Court. 
The President of the Republic shall remove from office any political member 
or any suplente of the National Board of Elections if the Chairman of that 
Board so recommends but no removal may be made except upon such 
recommendation. Vacancies that may occur among the political members 
of the same or in the office of suplente of the Chairman of the Board, shall be 
filled in the manner in which the original appointments of the corresponding 
suplentes were made. If the Chairman of the Board or any political member 
be unable to, or fail to, perform the duties of his office, due to any absence or 
other reason of a temporary character, his place shall be filled by the corre- 
sponding suplente during the period of such absence or failure to function. 
Furthermore, should the office of Chairman of the Board become definitely 
. or permanently vacant, the suplente of the Chairman shall thereupon take 
the place of his principal and a new suplente shall be appointed. 

Article 4. No meeting of the National Board of Elections can be held 
without the presence of the Chairman of the Board. The presence of the 
Chairman together with either of the political members shall constitute a 
quorum for the transaction of the business of the Board; but if the Chairman 
deem necessary an emergency meeting the presence of the Chairman alone 
shall constitute a quorum in order to permit the emergency to be met with 
such measures as may be indispensable to the conduct of a free and fair elec- 
tion. The emergency shall be declared by the Chairman of the Board 
through formal notice given one day in advance to the political members. 

Article 5. No action or decision of the Board shall be valid unless con- 
curred in by the Chairman of the Board. In case of a tie the Chairman of 
the Board shall have a double vote. The Chairman of the Board is author- 
ized to declare an emergency measure any action or determination which in 
his opinion may be indispensable for the conduct of a free and fair election; 
and the measure in question shall become effective as an order of the Na- 
tional Board of Elections 24 hours after it shall have been submitted to the 
said Board in a formal meeting and have been declared an emergency meas- 
ure by the Chairman at that meeting. 

Article 6. The National Board of Elections has full powers to organize 
departmental boards and cantonal boards’ (directorios electorales) each of 
which shall include an equal number of political members from the two 
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parties and shall be completed and presided over by a citizen of the United 
States nominated by the National Board of Elections. The said National 
Board of Elections shall delegate to the departmental boards and cantonal 
boards such functions as it may deem expedient. 

Article 7. The National Board of Elections shall count the votes cast in 
the elections that may be held, shall determine all questions and controver- 
sies that should arise relative to the validity and canvass of said votes and 
shall issue the corresponding certificates of election to those who may legally 
be elected to their respective offices. Such certificates shall be submitted to 
the Congress, to which the National Board of Elections shall transmit a 
detailed report, appropriate to the requirements of Articles 83 clause 2 and 
84 clause 2 of the constitution, in order that the Congress may comply with 
those provisions. 

Article 8. The Chairman of the National Board of Elections shall have, 
from and after the publication of the present decree, and until the proclama- 
tion by the Congress of the result of the elections of 1928 for the supreme 
authorities, authority to command the services of the national constabulary 
(Guardia Nacional) and to give to that force such orders as he may deem 
necessary and appropriate to insure a free and impartial election. 

Article 9. Upon the proclamation of the result of the elections of 1928 for 
the supreme authorities, the electoral law of March 20, 1923, and all other 
laws and executive decrees suspended by Article 2 of this decree shall be. 
restored to full force and effect. 

Article 10. The present decree shall go into effect upon its publication 
by proclamation in the departmental capitals and shall also be published in 
the Official Gazette. 

Publish. Executive Mansion, Managua, March 21, 1928. 

Apouro Diaz 
The Minister of Governacion. 
RICARDO LOPEZ, 
By special authority. 


CONVENTIONS ON PUBLIC INTERNATIONAL LAW ADOPTED 
BY THE SIXTH INTERNATIONAL AMERICAN CONFERENCE! 


Held at Habana January 16-Fetruary 20, 1928 


CONVENTION ON COMMERCIAL AVIATION 
The Governments of the American Republics, desirous of establishing the 
rules they should observe among themselves for aerial traffic, have decided to 
lay them down in a convention, and to that effect have appointed as their 
plenipotentiaries: 
1 English translation reprinted from the appendices tc the Report of the Delegates of the 


United States of America to the Sixth International Conference of American States, issued 
by the Department of State and published by the Government Printing Office, Washington. 
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[Here follow the names of the plenipotentiaries.] 
Who, after having exchanged their respective full powers, which have 
been found to be in good and due form, have agreed upon the following: 


ARTICLE 1 


The high contracting parties recognize that every state has complete and 
exclusive sovereignty over the air space above its territory and territorial 
waters. ` 

ARTICLE 2 


The present convention applies exclusively to private aircraft. 


ARTICLE 3 


The following shall be deemed to be state aircraft: 

(a) Military and naval aircraft; 

(b) Aircraft exclusively employed in state service, such as posts, customs, 
and police. i 

Every other aircraft shall be deemed to be a private aircraft. 

All state aircraft other than military, naval, customs and police aircraft 
shall be treated as private aircraft and as such shall be subject to all the 
provisions of the present convention. 


ARTICLE 4 


Each contracting state undertakes in time of peace to accord freedom of 
innocent passage above its territory to the private aircraft of the other 
contracting states, provided that the conditions laid down in the present 
convention are observed. The regulations established by a contracting state 
with regard to admission over its territory of aircraft of other contracting 
states shall be applied without distinction of nationality. 


ARTICLE 5 


Each contracting state has the right to prohibit, for reasons which it 
deems convenient in the public interest, the flight over fixed zones of its terri- 
tory by the aircraft of the other contracting states and privately owned na- 
tional aircraft employed in the service of international commercial aviation, 
with the reservation that no distinction shall be made in this respect between 
its own private aircraft engaged in international commerce and those of the 
other contracting states likewise engaged. Each contracting state may 
furthermore prescribe the route to be followed over its territory by the 
aircraft of the other states, except in cases of force majeure which shall be 
governed in accordance with the stipulations of Article 18 of this convention. 
Each state shall publish in advance and notify the other contracting states 
of the fixation of the authorized routes and the situation and extension of 
the prohibited zones. 


+ 
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ARTICLE, 6 


Every aircraft over a prohibited area shall be obliged, as soon as this fact is 
ealized or upon being so notified by the signals egreed upon, to land as soon 
as possible outside of said area in the airdrome nearest the: ‘prohibited area - 
over which it was improperly flying and which is considered as an interna- 
sional airport by the subjacent state. 


. ARTICLE 7 


" Aircraft shall have the nationality of the state in which they are registered 
and cannot be validly registered in more than one state. | 

The registration entry and the certificate of registration! shall contain a 
description of the aircraft and state, the number or other mark’ of identifica- 
tion given by the constructor of the machine, the registry, marks and na- 
tionality, the name of the airdrome or airport usually used by.the aircraft, and 
the full name, nationality and domicile of the owner, as well as the date of 
‘registration. ; 


ARTICLE 8 , 
The registration of aircraft referred to in the preceding article shall be 


made in accordance with the laws and special provisions of each aani 
state. : 


ARTICLE 9 . 


Every aircraft engaged in international navigation must! carry a distinc- 
tive mark’ of its nationality, the nature of such distinctive mark to be 
agreed upon ‘by the several contracting states. The distinctive marks 
adopted will be communicated to the Pan American Union and to the other 
contracting states. 


ARTICLE 10 ` 


Every aircraft engaged in international navigation shall carry with it in 
the custody of the aircraft commander: 

(a) A certificate of registration, duly certified to according to the laws of 
the state in which it is registered; 

(b) A certificate of airworthiness, as provided for in Article 12; 

(c) The certificates of competency of the commander, pilots, engineers, 
and crew, as provided for in Article 13; 

(d) If carrying passengers, a list o their names, addresses and na- 
tionality; 

(e) If carrying merchandise, the bills of lading and manifests, and. all 

_ other documents required by ‘customs laws and regulations, of each country; 
(f) Log books; 
(g) If equipped with radiotelegraph appartus the corresponding license. 


a 
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ARTICLE 11 


Each contracting state shall every month file with every: other state party 
to this convention and with the Pan American Union, a copy of all registra- 
tions and cancellations of registrations of aircraft engaged in international 
navigation as between the several contracting states. 


ARTICLE 12 


Every aircraft engaged in international navigation (between the several 
contracting states) shall be provided with a certificate of airworthiness 
issued by the state whose nationality it possesses. 

This document shall certify to the states in which the aircraft is to operate, 
that, according to the opinion of the authority that issues it, such aircraft 
complies with the airworthiness requirements of each of the states named in 
said certificate. 

The aircraft commander shall at all times hold the certificate in his cus- 
tody and shall deliver it for inspection and verification to the authorized 
representatives of the state which said aircraft visits. 

Each contracting state shall communicate to the other states parties to 
this convention and to the Pan American Union its regulations governing 
the rating of its aircraft as to airworthiness and shall similarly communicate 
any changes made therein: 

While the states affirm the principle that the aircraft of each contracting 
state shall have the liberty of engaging in air commerce with the other con- 
tracting states without being subjected to the licensing system of any state 
with which such commerce is carried on, each and every contracting state 
mentioned in the certificate of airworthiness reserves the right to refuse to 
recognize as valid the certificate of airworthiness of any foreign aircraft 
where inspection by a duly authorized commission of such state shows that 
the aircraft is not, at the time of inspection, reasonably airworthy in ac- 
cordance with the normal requirements of the laws and regulations of such 
state concerning the public safety. 

In such cases said state may refuse to permit further transit by the aircraft 
through its air space until such time as it, with due regard to the public 
safety, is satisfied as to the airworthiness of the aircraft, and shall immedi- 
ately notify the state whose nationality the aircraft possesses and the Pan 
American Union of the action taken. 


ARTICLE 13 


The aircraft commander, pilots, engineers, and other members of the oper- 
ating crew of every aircraft engaged in international navigation between the 
several contracting states shall, in accordance with the laws of each state, 
be provided with a certificate of competency by the contracting state whose 
nationality the aircraft possesses. 

Such certificate or certificates shall set forth that each pilot, in addition to 
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aaving fulfilled the requirements of the state issuing the same, has passed a 
satisfactory examination with regard to the traffic rules existing in the other 
2ontracting states over which he desires to fly. The requirements of form of 
said documents shall be uniform throughout all the contracting states and 
shall be drafted in the language of all of them, and for this purpose the Pan 
American Union is charged with making the necessary arrangements amongst 
the contracting states. 

Such certificate or certificates shall be held in the possession of the aircraft 
commander as long as the pilots, engineers and other members of the operat- 
ing crew concerned continue to be employed on the aircraft. Upon the 
return of such certificate an authenticated copy thereof shall be retained in 
the files of the aircraft. 

Such certificate or certificates shall be open at all times to the inspection of 
the duly authorized representatives of any state visited. 

Each contracting state shall communicate to the other states parties to this 
convention and to the Pan American Union its regulations governing the 
issuance of such certificates and shall from time to time communicate any 
changes made therein. 

, ARTICLE 14 


Each and every contracting state shall recognize as valid, certificates of 
competency of the aircraft commander, pilots, engineers and other members 
of the operating crew of an aircraft, issued in accordance with the laws and 
regulations of other contracting states. 


ARTICLE 15 
The carriage by aircrait of explosives, arms and munitions of war is 
prohibited in international aerial navigation. Therefore, no foreign or na- 
tive aircraft authorized for international traffic shall be permitted to trans- 
port articles of this nature, either between points situated within the territory 
of any of the contracting states or through the same even though simply in 
transit. 
ARTICLE 16 


Each state may prohibit or regulate the carriage or use, by aircraft pos- 
sessing the nationality of other contracting states, of photographic appara- 
tus. Such regulations as may be adopted by each state concerning this 
matter shall be communicated to each other contracting state and to the 
Pan American Union. 

ARTICLE 17 


As a measure of public safety or because of lawful prohibitions, the 
transportation of articles in international navigation other than those men- 
tioned in Articles 15 and 16 may be restricted by any contracting state. 
Such restrictions shall be immediately communicated to the other contract- 
ing states and to the Pan American Union. 
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All restrictions mentioned in this article shall apply equally to foreign and 
national aircraft employed in international traffic. 


ARTICLE 18 

Every aircraft engaged in international traffic which enters the air space 
of a contracting state with the intention of landing in said state shall do so 
in the corresponding customs airdrome, except in the cases mentioned in 
Article 19 and in case of force majeure, which must be proved. 

Every aircraft engaged in international navigation, prior to its departure 
from the territorial jurisdiction of a contracting state in which it has landed, 
shall obtain such clearance as is required by the laws of such state at a port 
designated as point of departure by such state. 

Each and every contracting state shall notify every other state party to 
this convention and the Pan American Union of such airports as shall be 
designated by such state as ports of entry and departure. , 

When the laws or regulations of any contracting state so require, no air- 
craft shall legally enter into or depart from its territory through places other 
than those previously authorized by such state as international airports, and 
the landing therein shall be obligatory unless 2 special permit, which has been 
previously communicated to the authorities of said airport, is obtained from 
the competent authorities of said state, in which permit shall be clearly 
expressed the distinctive marks which the aircraft is obliged to make visible 
whenever requested to do so in the manner previously agreed upon in said 
permit. 

In the event that for any reason, after entering the territorial jurisdiction 
of a contracting state, aircraft of another contracting state should land at a 
point other than an airport designated as a port of entry in that state, the 
aircraft commander shall immediately notify the nearest competent au- 
thority and hold himself, crew, passengers and cargo at the point of landing 
until proper entry has been granted by such competent authority, unless com- 
munication therewith is impracticable within twenty-four hours. 

Aircraft of one of the contracting states which flies over the territory of 
another contracting state shall be obliged to land as soon as ordered to do 
so by means of the regulation signals, when for any reason this may be 
necessary. 

In the cases provided for in this article, the aircraft, aircraft commander, 
crew, passengers and cargo shall be subject to such immigration, emigration, 
customs, police, quarantine or sanitary inspection as the duly authorized 
representatives of the subjacent state may make in accordance with its laws. 


ARTICLE 19 
As an exception to the general rules, postal aircraft and aircraft belonging 
to aerial transport companies regularly constituted and authorized may be 
exempted, at the option of the subjacent state, from the obligation of landing 
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at an airdrome designated as a port of entry and authorized to land at certain 
inland airdromes, designated by the customs and police administration of 
sich state, at which customs formalities shall be complied with. The de- 
purture of such aircraft from the state visited may be regulated in a similar 
ranner. 

However, such aircraft shall follow the normal air route, and make their 
icentity known by signals agreed upon as they fly across the frontier. 


ARTICLE 20 ; 
From the time of landing of a foreign aircraft at any point whatever until 
im departure the authorities of the state visited shall have, in all cases, the 
~ght to visit and examine the aircraft and to verify all documents with which 
.- must be provided, in order to determine that all the laws, rules and regula- 
zons of such states and all the provisions of this convention are complied 
ith. 
ARTICLE 21 
_The aircraft of a contracting state engaged in international air commerce 
shall be permitted to discharge passengers and a part of its cargo at one of 
the airports designated as a port of entry of any other contracting state, and 
+o proceed to any other airport or airports in such state for the purpose of 
cischarging the remaining passengers and portions of such cargo and in like 
manner to take on passengers and load cargo destined for a foreign state or 
states, provided that they comply with the legal requirements of the country 
«ver which they fly, which legal requirements shall be the same for native and 
oreign aircraft engaged in international traffic and shall be communicated 
-n due course to the contracting states and to the Pan American Union. 


ARTICLE 22 

Each contracting state shall have the right tc establish reservations and 
zestrictions in favor of its own national aircraft in regard to the commercial 
sransportation of passengers and merchandise between two or more points 
_n its territory, and to other remunerated aeronautical operations whally 
within its territory. Such reservations and restrictions shall be immediately 
published and communicated to the other contracting states and to the Pan 
American Union. 


ARTICLE 23 


The establishment and operation of airdromes will be regulated by the 
legislation of each country, equality of treatment being observed. 


ARTICLE 24 


The aircraft of one contracting state engaged in international commerce 
with another contracting state shall not be compelled to pay other or higher 
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charges in airports or airdromes open to the public than would be paid by 
national aircraft of the state visited, likewise engaged in international 
commerce. 

ARTICLE 25 

So long as a contracting state shall not have established appropriate 

regulations, the commander of an aircraft shall have rights and duties 
analogous to those of the captain of a merchant steamer, according to the 
respective laws of each state. 

ARTICLE 26 


The salvage of aircraft lost at sea shall be regulated, in the absence of any 
agreement to the contrary, by the principles of maritime law. 


ARTICLE 27 


The aircraft of all states shall have the right, in cases of danger, to all 
possible aid. 
; ARTICLE 28 
Reparations for damages caused to persons or property located in the sub- 
jacent territory shall be governed by the laws of each state. . 


ARTICLE 29 , 


In case of war the stipulations of the present convention shall not affect the 
freedom of action of the contracting states either as belligerents or as 
neutrals. 

ARTICLE 80 


The right of any of the contracting states to enter into any convention or 
special agreement with any other state or states concerning international 
aerial navigation is recognized, so long as such convention or special agree- 
ment shall not impair the rights or obligations of any of the states parties to 
this convention, acquired or imposed herein; provided, however, that two or 
more states, for reasons of reciprocal convenience and interest may agree 
upon appropriate regulations pertaining to the operation of aircraft and the 
fixing of specified routes. These regulations shall in no case prevent the 
establishment and operation of practicable inter-American aerial lines and 
terminals. These regulations shall guarantee equality of treatment of the 
aircraft of each and every one of the contracting states and shall be subject to 
the same conditions as are set forth in Article 5 of this convention with 
respect to prohibited areas within the territory of a particular state. 

Nothing contained in this convention shall affect the rights and obligations 
established by existing treaties. 


ARTICLE 31 


The contracting states obligate themselves in so far as possible to coöp- 
erate in inter-American measures relative to: 
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(a) The centralization and distribution of meteorological information, 
whether statistical, current or special; 

(b) The publication of uniform aeronautical charts, as well as the estab- 
lishment of a uniform system of signals; 

(c) The use of radiotelegraph in aerial navigation, the establishment of the 
necessary radiotelegraph stations and the observance of the inter- American 
and international radiotelegraph regulations or conventions at’ present 
existing or which may come into existence. 


ARTICLE 32 


The contracting states shall procure as far as possible uniformity of laws 
and regulations governing aerial navigation. The Pan American Union shall 
codperate with the governments of the contracting states to attain the de- 
sired uniformity of laws and regulations for aerial navigation in the states 
parties to this convention. 

Each contracting state shall exchange with every other contracting state 
within three months after the date of ratification of this convention copies of 
jts air-traffic rules and requirements as to competency for aircraft com- 
manders, pilots, engineers, and other members of the operating crew, and the 
requirements for airworthiness of aircraft intended to engage in international 
commerce. 

Each contracting state shall deposit with every other state party to this 
convention and with the Pan American Union three months prior to the date 
proposed for their enforcement any additions to or amendments of the regu- 
lations referred to in the last preceding paragraph. 


ARTICLE 33 
Each contracting state shall deposit its ratification with the Cuban Gov- 
ernment, which shall thereupon inform the other contracting states. Such 
ratification shall remain deposited in the archives of the Cuban Government. 


ARTICLE 34 
The present convention will come into force for each signatory state 
ratifying it in respect to other states which have already ratified, forty days 
from the date of deposit of its ratification. 


ARTICLE 35 
Any state may adhere to this convention by giving notice thereof to the 
Cuban Government, and such adherence shall ke effective forty days there- 
after. The Cuban Government shall inform the other signatory states of 
such adherence. 
ARTICLE 36 
In case of disagreement between two contracting states regarding the 
interpretation or execution of the present convention the question shall, on 
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the request of one of the governments in disagreement, be submitted to 
arbitration as hereinafter provided. Each of the governments involved in 
the disagreement shall choose another government not interested in the 
question at issue and the government so chosen shall arbitrate the dispute. 
In the event the two arbitrators cannot reach an agreement they shall ap- 
point another disinterested government as additional arbitrator. If the two 
arbitrators cannot agree upon the choice of this third government, each 
arbitrator shall propose a government not interested in the dispute and lots 
shall be drawn between the two governments proposed. The drawing shall 
devolve upon the Governing Board of the Pan American Union. 
The decision of the arbitrators shall be by majority vote. 


ARTICLE 37 


Any contracting state may denounce this convention at any time by trans- 
mitting notification thereof to the Cuban Government, which shall commu- 
nicate it to the other states parties to this convention. Such denunciation 
shall not take effect until six months after notification thereof to the Cuban 
Government, and shall take effect only with respect to the state making the 
denunciation. 

In witness whereof, the above-named plenipotentiaries have signed this 
convention and the seal of the Sixth International Conference of American 
States has been hereto affixed. 


RESERVATION OF THE Dominican REPUBLIC 
The delegation of the Dominican Republic records, as an explanation of 
its vote, that upon signing the present convention it does not understand that 
the Dominican Republic dissociates itself from conventions it has already 
ratified and which are in force. 


CONVENTION REVISING THE CONVENTION OF BUENOS AIRES REGARDING 
LITERARY AND ARTISTIC COPYRIGHT 


Signed February 18, 1928 


The countries members of the Pan American Union, represented at the 
Sixth International Conference of American States, sent to it the following 
delegates duly authorized to approve any recommendations, resolutions, 
conventions and treaties which they might deem useful to the interests of 
America: 

[Here follow the names of the delegates.] 

Who, after communicating to one another their respective powers and 
finding them in good and due order, have agreed to revise the convention 
on the protection of literary and artistic copyright, signed in Buenos Aires 
on August 11, 1910.! 


1 Printed in Supplement to this Journat, Vol. 5 (1911), pp. 11-14. 
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ARTICLE 1 
(To stand.) 
ARTICLE 2 


In the expression “literary and artistic works” are included books, writ- 
‘ings, pamphlets of all kinds, whatever may be the subject they deal with and 
whatever the number of their pages; dramatic or dramatico-musical works; 
choreographic and musical compositions, with or without words; drawings, 
paintings, sculpture, engravings, lithographic, photographie and cinemat- 
-ographic works, or reproductions by means of mechanical instruments de- 
signed for the reproduction of sounds; astronomical or geographical globes; 
plans, sketches or plastic works relating to geography, geology, or topogra- 
phy, architecture or any other science as well as the arts applied to any 
human activity whatever; and, finally, all productions that can be pub- 
lished by any means of impression or reproduction. 


ARTICLE 3 


The acknowledgment of a copyright obtained in one state, in conformity 
. with its laws, shall produce its effects of full right in all the other states, 
without the necessity of complying with any other formality, provided 
always there shall appear in the work a statement that indicates the reserva- 
tion of the property right, and the name of the person in whose favor the 
reservation is registered. Likewise the country of origin, the country in ' 
which the first publication was made, or those in which simultaneous pub- 
lications were made, as well as the year of the first publication, must be 
indicated. 
ARTICLE 4 
(To stand.) 
ARTICLE 4 bis 
The authors of literary or artistic works have the exclusive right to 
authorize the reproduction, adaptation and public presentation of their 
works by means of cinematography. 
Without prejudice to the rights of the author of the original work, repro- 
duction by means of cinematography of a literary or artistic work shall be 
protected as an original work. 


ARTICLE 5 
The authors of literary and musical works have the exclusive right to 
authorize: (1) The adaptation of said works to instruments that serve to 
reproduce them mechanically; (2) the public rendering of the same works 
by means of said instruments. 


ARTICLE 5 bis 
(To stand as in the old Article 5.) 
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ARTICLE 6 


The duration of the protection granted by this convention embraces the 
life of the author and fifty years after his death. 

However, in case this duration period shall not be adopted by all the 
signatory states in a uniform manner, the period shall be regulated by the 
law of the country where the protection is requested and may not exceed the 
period of duration fixed by the country of origin of the work. Therefore, 
the signatory countries shall not be obliged to apply the provision of the 
preceding paragraph except in so far as their internal laws permit. 

For works comprising several volumes that are not published simultane- 
ously, as well as for bulletins, or parts, or periodical publications, the term 
of the copyright will commence to run, with respect to each volume, bulletin, 
part, or periodical publication from the respective date of its publication. 


ARTICLE 7 
(To stand.) 
ARTICLE 8 
(To stand.) 
` ÅRTICLE 9 + 
(To stand.) 
ARTICLE 10 
(To stand.) 
ARTICLE 11 
(To stand.) 
ARTICLE 12 
(To stand.) 
; ARTICLE 13 
(To stand.) 


ARTICLE 13 bis 
The authors of literary or artistic works in disposing of them pursuant 
to their copyrights do not cede the right of enjoyment and of reproduction. 
They shall hold upon said works a moral right of inalienable control which 
will permit them to oppose any public reproduction or exhibition of their 
altered, mutilated or revised works. 


ARTICLE 14 
(To stand.) 

ARTICLE 15 
(To stand.) 


ARTICLE 16 


The present convention shall replace between the contracting states the 
Buenos Aires convention of August 11, 1910. The latter shall remain in 
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effect as to the relations of the states that do not ratify the present con- 
vention. 

The signatory states of the present convention shall be at liberty, upon 
exchanging ratifications, to declare that upon this or that point they under- 
stand that they shall be bound by the provisions of any previous convention 
which they may have signed. 


ARTICLE 17 


The present convention shall take effect, between the signatory states 
which ratify the same, three months after they communicate their ratifica- 
tion to the Government of Cuba, and shall remain in effect between all of 
them until one year after the date of denouncement. This denouncement 
shall be sent to the Government of Cuba and shall have no effect, except 
with regard to the country that has made such denouncement. 


RESERVATION OF THE DELEGATION OF CHILE 


The delegation of Chile accepts in general the modification of the con- 
vention of Buenos Aires which has just been approved, but must formulate 
a reservation in regard to the points in which this modified convention is op- 
posed to the legislation in force in Chile. 

This reservation does not diminish our earnest desire of attaining the 
adoption of juridical principles which give equal protection to intellectual 
property in all countries of America, 


RESERVATION OF THE DELEGATION OF VENEZUELA 
The delegation of Venezuela reserves the signing of this convention until 
such time as its Government shall reach a definite decision with regard to 
it, since the convention of Buenos Aires, which Venezuela not only did 
not ratify but which its Congress expressly rejected, as well as the present 
convention, contains provisions which are contrary to our juridical tradi- 
tion and to our positive laws on the matter. 


CONVENTION ON THE STATUS OF ALIENS 
Signed February 20, 1928 


The Governments of the Republics represented at the Sixth International 
Conference of American States, held in the city of Habana, Republic of 
Cuba, in the year 1928; 

Have decided to conclude a convention for the purpose of determining the 
status of aliens within their respective territories and to that end have ap- 
pointed the following plenipotentiaries: 

[Here follow the names of the plenipotentiaries.] 

Who, after depositing their full powers, which were found to be in good 
and due form, have agreed upon the following provisions: 
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ARTICLE 1 


States have the right to establish by means of laws the conditions under 
which foreigners may enter and reside in their territory. 


ARTICLE 2 


Foreigners are subject as are nationals to local jurisdiction and laws, due 
consideration being given to the limitations expressed in conventions and 
treaties. 

ARTICLE 3 

Foreigners may not be obliged to perform military service; but those 
foreigners who are domiciled, unless they prefer to leave the country, may 
be compelled, under the same conditions as nationals, to perform police, 
fire-protection, or militia duty for the protection of the place of their domi- 
cile against natural catastrophes or dangers not resulting from war. 


ARTICLE 4 


Foreigners are obliged to make ordinary or extraordinary contributions, 
as well as forced loans, always provided that such measures apply to the 
population generally. p 

ARTICLE 5 


States should extend to foreigners, domiciled or in transit through their 
territory, all individual guaranties extended to their own nationals, and the 
enjoyment of essential civil rights without detriment, as regards foreigners, 
to legal provisions governing the scope of and usages for the exercise of said 
rights and guaranties. 

ARTICLE 6 

For reasons of public order or safety, states may expel foreigners domiciled, 
resident, or merely in transit through their territory. 

States are required to receive their nationals expelled from foreign soil 
who seek to enter their territory. 


ARTICLE 7 
Foreigners must not mix in political activities, which are the exclusive 
province of citizens of the country in which they happen to be; in cases of 
such interference, they shall be liable to the penalties established by local 
law. 
ARTICLE 8 
The present convention does not affect obligations previously undertaken 
by the contracting parties through international agreements. 


ARTICLE 9 


After being signed, the present convention shall be submitted to the rati- 
fication of the signatory states. The Government of Cuba is charged with 
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transmitting authentic certified copies to the governments for the afore- 
mentioned purpose of ratification. The instrument of ratification shall be 
deposited in the archives of the Pan American Union in Washington, the 
Union to notify the signatory governments of said deposit. Such notifi- 
cation shall be considered as an exchange of ratifications. This convention 
shall remain open to the adherence of non-signatory states. 

In witness whereof, the aforenamed plenipotentiaries sign the present con- 
vention in Spanish, English, French, and Portuguese, in the city of Habana, 
the 20th day of February, 1928. 


RESERVATION OF THE DELEGATION OF THE UNITED STATES or AMERICA 

The delegation of the United States of America signs the present conven- 
tion making express reservation to Article 3 of the same, which refers to 
military service of foreigners in case of war. 


CONVENTION ON TREATIES 
Signed February 20, 1928 


The governments of the American states being desirous of clearly fixing 
the rules which must govern the treaties they may sign among themselves, 
have decided to establish them in a convention, and to that end have ap- 
pointed the following plenipotentiaries: 

[Here follow the names of the plenipotentiaries.] 

Who, having exchanged their respective full powers and found them to be 
in good and due form, have agreed on the following: 


ARTICLE 1 


Treaties will be concluded by the competent authorities of the states or 
by their representatives, according to their respective internal law. 


ARTICLE 2 


The written form is an essential condition of treaties. 
The confirmation, prorogation, renewal or continuance, shall also be 
made in writing unless other stipulations have been made. 


ARTICLE 3 


The authentic interpretation of treaties, when considered necessary by 
the contracting parties, shall likewise be in writing. 


ARTICLE 4 
Treaties shall be published immediately after exchange of ratifications. 
The failure to discharge this international duty shall affect neither the force 
of treaties nor the fulfilment of obligations stipulated therein. 
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k ARTICLE 5 
‘ Treaties are obligatory only after ratification by the contracting states, 
even though this condition is not stipulated in the full powers of the nego- 
tiators or does not appear in the treaty itself. 


ARTICLE 6 

Ratification must be unconditional and must embrace the entire treaty. 
It must be made in writing pursuant to the legislation of the state. 

In case the ratifying state makes reservations to the treaty it shall become 
effective when the other contracting party informed of the reservations ex- 
pressly accepts them, or having failed to reject them formally, should per- 
form actions implying its acceptance. 

In international treaties celebrated between different states, a reservation 
made by one of them in the act of ratification affects only the application of 
the clause in question in the relation of the other contracting states with the 
state making the reservation. 


ARTICLE 7 
Refusal to ratify or the formulation of a reservation are acts inherent in 
national sovereignty and as such constitute the exercise of a right which 
violates no international stipulation or good form. In case of refusal it shall 
be communicated to the other contracting parties. 


ARTICLE 8 
Treaties shall become effective from the date of exchange or deposit of 
ratification, unless some other date has been agreed upon through an express 
provision. 
ARTICLE 9 
The acceptance or the non-acceptance of provisions in a treaty, for the 
benefit of a third state which was not a contracting party, depends exclusively 
upon the latter’s decision. 


ARTICLE 10 
No state can relieve itself of the obligations of a treaty or modify its stipu- 
lations except by the agreement, secured through peaceful means, of the 
other contracting parties. 


ARTICLE 11 
Treaties shall continue in effect even though the internal constitution of 
the contracting states has been modified. If the organization of the state 
should be changed in such a manner as to render impossible the execution of 
treaties, because of division of territory or other like reasons, treaties shall be 
adapted to the new conditions. 
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ARTICLE 12 


Whenever a treaty becomes impossible of execution through the fault of 
the party entering into the obligation, or through circumstances which at the 
moment of concluding it were under control of this party and unknown to 
the other party, the former shall be responsible for damages resulting from 
its non-execution. 

ARTICLE 13 


The execution of a treaty may, through express stipulation or by virtue of 
special agreement, be placed wholly or partly under the guaranty of one or 
more states. 

The guarantor state can intervene in the execution of the treaty only by 
virtue of a request by one of the interested parties and then only under the 
conditions which were stipulated for intervention. When intervention takes 
place, only such measures may be employed by the guarantor state as are 
sanctioned by international law, and without other requirements of greater 
scope than those of the state which has been guaranteed. 


ARTICLE 14 
Treaties cease to be effective: . 


(a) When the stipulated obligation has been fulfilled; 

(b) When the length of time for which it was made has expired; 

(c) When the resolutory condition has been fulfilled; 

(d) By agreement between the parties; 

(e) By renunciation of the party exclusively entitled to a benefit there- 
under; 

(f) By total or partial denunciation, if agreed upon; 

(g) When it becomes incapable of execution. 


ARTICLE 15 


The caducity of a treaty may also be declared when it is permanent and of 
non-continuous application, on condition that the causes which originated 
it have disappeared and when it may logically be deduced that they will not 
reappear in the future. 

The contracting party invoking this caducity may, upon not obtaining the 
consent of the other party or parties, appeal to arbitration, the contracted 
obligation to remain in force if a favorable award is not obtained and while 
the decision is being made. 

ARTICLE 16 


Obligations contracted in treaties shall be sanctioned in cases of non- 
compliance and when all diplomatic negotiations have been exhausted with- 
out suecess, by decision of a court of justice or an arbitral tribunal within the 
limits and according to the procedure in use at the time in which the in- 
fraction is alleged. 
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ARTICLE 17 


Treaties whose denunciation may have been agreed upon and those estab- 
lishing rules of international law, can be denounced only in the manner pro- 
vided thereby. 

In the absence of such a stipulation, a treaty may be denounced by any 
contracting state, which state shall notify the others of this decision, pro- 
vided it has complied with all obligations covenanted therein. 

In this event the treaty shall become ineffective, as far as the denouncing 
state is concerned, one year after the last notification, and will continue in 
force for any other signatory states, if any. 


ARTICLE 18 


Two or more states may agree that their relations are to be governed by 
rules other than those established in general conventions celebrated by them 
with other states. ` 

This precept applies not only to future treaties but also to those in effect 
at the time of concluding this convention. 


ARTICLE 19 


A state not participating in the making of a treaty may adhere to the same 
if none other of the contracting parties be opposed, its adherence to be com- 
municated to all. The adherence shall be deemed final unless made with 
express reservation of ratification. 


ARTICLE 20 


The present convention does not affect obligations previously undertaken 
by contracting parties through international agreements, 


ARTICLE 21 


After being signed, the present convention shall be submitted to the rati- 
fication of the signatory states. The Government of Cuba is charged with 
transmitting authentic certified copies to the governments for the afore- 
mentioned purpose of ratification. The instrument of ratification shall be 
deposited in the archives of the Pan American Union in Washington, the 
Union to notify the signatory governments of said deposit. Such notifica- 
tion shall be considered as an exchange of ratifications. This convention 
shall remain open to the adherence of non-signatory states. 

In witness whereof the aforenamed plenipotentiaries sign the present con- 
vention in Spanish, English, French, and Portuguese, in the city of Habana, 
the 20th day of February, 1928. 


RESERVATION OF THE DELEGATION OF Mexico 


The delegation of Mexico, regardless of the contrary vote it wishes to for- 
mulate with respect to several articles in the conventions on public interna- 
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tional law already adopted, will sign them making as sole reservation one 
relative to Article 13, which it does not accept, of the convention on treaties. 


RESERVATION OF THE DELEGATION OF SALVADOR 


The delegation of Salvador not only casts its negative vote to Article 13, 
but it also votes against the convention and does not sign it. 


RESERVATIONS OF THE DELEGATION OF BOLIVIA 


In the opinion of the delegation of Bolivia the condition of becoming in- 
capable of execution to which Section G of Article 14 refers, also arises, 
among others, in the following cases: 

1. When the facts and circumstances which gave origin or served as a basis 
to the treaty have been fundamentally modified; 

2. When its execution beeomes contrary to the nature of things; 

3. When it becomes incompatible with the existence, independence or 
dignity of a state; 

4. When it becomes ruinous to its wealth or its commerce. 


The reservation which Bolivia,makes to Article 15 is to the effect that not 
only treaties of non-continuous application, as provided in said article, are 
subject to a declaration of caducity, but that the same should apply to all 
kinds of treaties, whatever their nature or denomination, even to those so- 
called definitive treaties which like every human covenant are liable to error, 
since there is nothing immutable and eternal. 


CONVENTION ON DIPLOMATIC OFFICERS 
Signed February 20, 1928 


The Governments of the Republics represented at the Sixth International 
Conference of American States, held in the city of Habana, Republic of Cuba, 
the year 1928, being aware that one of the most important matters in the 
field of international relations is that pertaining to the rights and duties of 
diplomatie officers, which should be regulated in accordance with the condi- 
tions of economic, political, and international life of nations; 

Realizing the desirability that such regulation be effected pursuant to the 
new trends on the matter; 

Recognizing that diplomatic officers do not in any case represent the per- 
son of the chief of state but only their government and that they must be ac- 
credited to a recognized government; and 

Acknowledging the fact that diplomatic officers represent their respective 
states and should not claim immunities which are not essential to the dis- 
charge of their official duties, and acknowledging also that it would seem de- 
sirable that either the officer himself or the state represented by him renounce 
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diplomatic immunity whenever touching upon a civil action entirely alien to 
the fulfilment of his mission; 

There being no possibility, E P at the present moment, of agree- 
ing to general stipulations which although forming a well-defined trend in in- 
ternational relations sometimes conflict with the established practices of va- 
rious states in a contrary sense; 

Therefore and until a more complete regulation of the rights and duties of 
diplomatic officers can be formulated; 

Have decided to conclude a convention incorporating the principles gen- 
erally accepted by all nations, and have designated the following plenipoten- 
tiaries: 

[Here follow the names of the plenipotentiaries.] 

Who, after having deposited their full powers, found to be in good and due 
form, have agreed on the following provisions: 


ARTICLE 1.—General provision 
States have the right of being represented before each other through dip- 
lomatic officers. 
Srcrion I.—Chiefs of mission 
ARTICLE 2 
Diplomatic officers are classed as ordinary and extraordinary. 
Those who permanently represent the government of one state before that 
of another are ordinary. 
Those entrusted with a special mission or those-who are accredited to rep- 
resent the government in international conferences and congresses or other 
international bodies are extraordinary. 


ARTICLE 3 
Except as concerns precedence and etiquette, diplomatic officers, whatever 
their category, have the same rights, prerogatives and immunities. 
Etiquette depends upon diplomatic usages in general as well as upon the 
laws and regulations of the country to which the officers are accredited. 


ARTICLE 4 : 

In addition to the functions indicated in their credentials, ordinary officers 
possess the attributes which the laws and decrees of the respective countries 
may confer upon them. They should exercise their attributes without 
coming into conflict with the laws of the country to which they are accredited. 


ARTICLE 5 
Every state may entrust its representation before. one or more governments 
to a single diplomatic officer. 


Several states may entrust their representation before another to a single 
diplomatic officer. - ; 
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ARTICLE 6 


Diplomatic officers, duly authorized by their governments, may, with the 
vonsent of the local government, and upon the request of a state not repre- 
sented by an ordinary officer before the latter government, undertake the 
temporary or accidental protection of the interests of the said state. 


ARTICLE 7 


States are free in the selection of their diplomatic officers; but they may 
not invest with such functions the nationals of a state in which the mission 
must function, without its consent. 


ARTICLE 8 
No state may accredit its diplomatic officers to other states without previ- 
ous agreement with the latter. 
States may decline to receive an officer from another or, having already 
accepted him, may request his recall without being obliged to state the rea- 
sons for such a decision. 


"ARTICLE 9 


Extraordinary diplomatic officers enjoy the same prerogatives and immu- 
nities as ordinary ones. 


Section II.—Personnel of missions 


ARTICLE 10 
Each mission shall have the personnel determined by its government. 


ARTICLE 11 
When diplomatic officers are absent from the place where they exercise 
their functions or find it impossible to discharge them, they shall be substi- 
tuted for temporarily, by persons designated for that purpose by their gov- 
ernment. 
Section III.—Duties of diplomatic officers 
ARTICLE 12 


Foreign diplomatic officers may not participate in the domestic or foreign 
politics of the state in which they exercise their functions. 


ARTICLE 13 
Diplomatic officers shall, in their official communications, address them- 
selves to the minister of foreign relations or secretary of state of the country 
to which they are accredited. Communications to the other authorities 
shall also be made through the said minister or secretary. 


- 
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Section IV.—Immunities and prerogatives of diplomatic officers 


ARTICLE 14 
Diplomatic officers shall be inviolate as to their persons, their residence, 
private or official, and their property. This inviolability covers: 
(a) All classes of diplomatic officers; 
(b) The entire official personnel of the diplomatic mission; 
` (c) The members of the respective families living under the same roof; 
(d) The papers, archives, and correspondence of the mission. 


ARTICLE 15 
States should extend to diplomatic officers every facility for the exercise of 
their functions and especially to the end that they may freely communicate 
with their governments. 
ARTICLE 16 
No judicial or administrative functionary or official of the state to which 
the diplomatic officer is accredited may enter the domicile of the latter, or of 
the mission, without his consent. 


ARTICLE £7 
Diplomatic officers are obliged to deliver to the competent local authority 
that requests it any person accused or condemned for ordinary crimes, who 
may have taken refuge in the mission. 


ARTICLE 18 


Diplomatic officers shall be exempt in the state to which they are ac- 
eredited: 

1. From all personal taxes, either national or local; 

2. From all land taxes on the building of the mission, when it belongs to 
the respective government; 

3. From customs duties on articles intended for the official use of the mis- 
sion, or for the personal use of the diplomatic officer or of his family. 


ARTICLE 19 
Diplomatic officers are exempt from all civil or criminal jurisdiction of the 
state to which they are accredited; they may not, except in the case Wiese 
duly authorized by their government they waive immunity, be prosecuted’ 
tried unless it be by the courts of their own country. 


ARTICLE 20 ) 
The immunity from jurisdiction survives the tenure of office of diplomatic 
officers in so far as regards actions pertaining thereto; it may not, however, 
be invoked in respect to other actions except while discharging their diplo- 
matie functions. 


x 
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ARTICLE 21 


Persons enjoying immunity from jurisdiction may refuse to appear as wit- 
nesses before the territorial courts. 


ARTICLE 22 
Diplomatic officers enter upon the enjoyment of their immunity from the 
sccment they pass the frontier of the state where they are going to serve and 
maze known their position. 
The immunities shall continue during the period that the mission may be 
sx59-rded, and, even after it shall be terminated, for the time necessary for 
tke Ficer to be able to withdraw with the mission. 


ARTICLE 23 
Feraecns belonging to the mission shall also enjoy the same immunities and 
prerezzzives in the states which they cross to arrive at their post or to return 
to ther cwn country, or in a state where they may casually be during the ex- 
ercise o1 <keir functions and to whose Government they have made known 
their cesizion. 
ARTICLE 24 
In case ci. death of the diplomatic officer, his family shall continue to enjoy 
the imm sdes for a reasonable term, until they may leave the state. 


Exction V.—Termination of the diplomatic mission 
ARTICLE 25 

The missan 9° the diplomatic officer ends: 

1. By the 2s£sial notification of the officer’s government to the other gov- 
ernment tha- the officer has terminated his functions; 

2. By the czpretion of the period fixed for the completion of the mission; 

3. By the sI rin of the matter, if the mission had been created for a 
particular que.-ida, 

4. By the dée_v<y of passports to the officer by the government to which 
he is accredited- 

5. By the reqws< for his passports made by the diplomatic officer to the 
government to w4-i2a he is accredited. 

in the above-nz=rfced cases, a reasonable period shall be given the dip- 
lomatic officer, the 2:c7al personnel of the mission, and their respective fam- 
ilies, to quit the tezi: cry of the state; and it shall be the duty of the govern- 
ment to which the ciscer was accredited to see that during this time none of 
them is molested ncz scjured in his person or property. 

Neither the death <r resignation of the head of the state nor the change of 
government or politics] régime of either of the two countries shall terminate 
the mission of the dipoxatic officers. 
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ARTICLE 26 


The present convention does not affect obligations previously undertaken 
by the contracting parties through international agreements. 


ARTICLE 27 

After being signed, the present convention shall be submitted to the rati- 
fication of the signatory states. The Government of Cuba is charged with 
transmitting authentic certified copies to the governments for the aforemen- 
tioned purpose of ratification. The instrument of ratification shall be depos- 
ited in the archives of the Pan American Union in Washington, the Union to 
notify the signatory governments of said deposit. Such notification shall be 
considered as an exchange of ratifications. This convention shall remain 
open to the adherence of the non-signatory states. 

In witness whereof, the aforenamed plenipotentiaries sign the present con- 
vention in Spanish, English, French, and Portuguese, in the city of Habana, 
the 20th day of February, 1928. 


CONVENTION ON CONSULAR AGENTS 
Signed February 20, 1928 

The governments of the Republics represented at the Sixth International 
Conference of American States, held in the city of Habana, Republic of Cuba, 
in the year nineteen hundred and twenty-eight, desirous of defining the 
duties, rights, prerogatives and immunities of consular agents, in accordance 
with the usages and agreements on the matter; 

Have decided to conclude a convention to that end and have appointed 
the following plenipotentiaries: 

[Here follow the names of the plenipotentiaries.] 

Who, after having deposited their full powers, found to be in good and 
due form, have agreed to the following provisions: 


Section I.—Appoinimenis and functions 


ARTICLE Í 


States may appoint in the territory of others, with the express or tacit 
consent of the latter, consuls who shall there represent and defend their com- 
mercial and industrial interests and render to their nationals such assist- 
ance and protection as they may need. 


ARTICLE 2 


The form atid requirements for appointment, the classes and the rank 
of the consuls, shall be regulated by the domestic laws of the respective state. 


ARTICLE 3 


Unless consented to by the state where he is to serve, one of its nationals 
may not act as consul, The granting of an exequatur implies such consent. 
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ARTICLE 4 
The consul having been appointed, the state shall forward through diplo- 
matic channels to the other state the respective commission which shall 
contain the name, category and authority of the appointee. 
As to a vice consul or commercial agent appointed by the respective 
consul, where there is authorization by law, the commission shall be issued 
and communicated to the latter. 


ARTICLE 5 


States may refuse to accept consuls appointed in their territory or subject: 
ke exercise of consular functions to certain special obligations. 


ARTICLE 6 

The consul can be recognized as such only after having presented his. 
conmission and obtained the exequatur of the state in whose territory he is. 
to serve. Provisional recognition can be granted upon the request of the 
legation of the consul pending the delivery in due form of the exequatur. 

(cials appointed under the terms of Article 4 are likewise subject to this 
formzľĽty and in such case it rests with the respective consul to request the 
exeqtatur. 


ARTICLE 7 


The żxequatur having been obtained, it shall be presented to the authori- 
ties of -ae consular district, who shall protect the consul in the exercise of 
his funéacns and guarantee to him the immunities to which he is entitled. 


ARTICLE 8 
The teritorial government may at any time withdraw the consul’s exe- 
quatur, bu: xcept in urgent cases, it shall not have recourse to this measure 
without prevsously attempting to obtain from the consul’s government his. 
recall, 


ARTICLE 9 
In case of rc death, disability or absence of consular agents any of the 
assistant empi-yees whose official position has been previously made known 
to the ministr- cf foreign affairs or the department of state, may tempo- 
rarily assume ~ae consular functions; while thus engaged he shall enjoy 
all the rights am: prerogatives corresponding to the permanent oficial. 


ÅRTICLE 10 A 
Consuls shall ezercise the functions that the law of their state confers 
upon them, withot+ prejudice to the legislation of the country where they 
are serving. 
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ARTICLE 11 


In the exercise of their functions, consuls shall deal directly with the 
authorities of their district. Should their representations not be heeded, 
they may then pursue them before the government of the state through the 
intermediary of their diplomatic representative, but should not communicate 
directly with the government except in the absence or non-existence of a 
diplomatic representative. 

ARTICLE 12 

In case of the absence of a diplomatic representative of the consul’s state, 
the consul may undertake such diplomatic actions as the government of the 
state in which he functions may permit in such cases. 


ARTICLE 13 
A person duly accredited for the purpose may combine diplomatic repre- 
sentation and the consular function provided the state before which he is 
accredited consents to it. . 


Section II.—Prerogatives of consuls 


ARTICLE 14 


In the absence of a special agreement between two nations, the consular 
agents who are nationals of the state appointing them, shall neither be 
arrested nor prosecuted except in the cases when they are accused of com- 
mitting an act classed as a crime by local legislation. 


ARTICLE 15 


In criminal cases, the prosecution or the defense may request attendance of 
consular agents at the trial, as witnesses. This request must be made with 
all possible consideration to consular dignity and to the duties of the consular 
office and shall be complied with by the consular official. 

Consular agents shall be subject to the jurisdiction of the courts in civil 
cases, although with the limitation that when the consul is a national of his 
state and is not engaged in any private business with purposes of gain, his 
testimony shall be taken either verbally or in writing, at his residence or 
office, with all the consideration to which he is entitled. 

The consul may, nevertheless, of his own free will appear as a witness when 
such appearance does not seriously hinder the discharge of his official duties. 


ARTICLE 16 


Consuls are not subject to local jurisdiction for acts done in their official 
character and within the scope of their authority. Incaseaprivateindividual 
deems himself injured by the consul’s action, he must submit his complaint 
to the government, which, if it considers the claim to be relevant, shall make 
it valid through diplomatic channels. 
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ARTICLE 17 
In respect to unofficial acts, consuls are subject, in civil as well as in crimi- 
aal matters, to the jurisdiction of the state where they exercise their func- 
Ticns. ` 
ARTICLE 18 


The official residence of the consuls and places used for the consulate’s 
«ffices and archives are inviolable and in no case may the local authorities 
enter them without the permission of the consular agents; neither shall they 
examine nor seize, under any pretext whatsoever, documents or other objects 
zound in a consular office. No consular officer shall be required to present 
ais official files before the courts or to make declaration with respect to their 
contents. 

When consular agents are engaged in business within the territory of the 
state where they are exercising their duties, the files and documents of the 
zonsulate shall be kept in a place entirely separate from the one where 
Drivate or business papers are kept. 


ARTICLE 19 


Consuls are obliged to deliver, ùpon the simple request of the local author- 
-ties, persons accused or condemned for crimes who may have sought refuge 
m the consulate. ‘ 


ARTICLE 20 


Consular agents, as well as the employees of the consulate who are na- 
-icnals of the state appointing them, not engaged in business with purposes. 
=f gain, in the state where they perform their functions, shall be exempt from 
əli national, state, provincial, or municipal taxes levied upon their person or 
>roperty, except such taxes as may apply to the possession or ownership of 
zeal estate located in the state where discharging their duties or to the pro- 
-eads of the same. Consular agents and employees who are nationals of the. 
state they represent, are exempt from taxes on the salaries, honorariums, or 
veges which they receive in return for their consular services. 


ARTICLE 21 
The employee who substitutes for the consular agent in his absence, or for 
another cause, shall enjoy during his temporary term of office the same 
immunities and prerogatives as the latter. 


ARTICLE 22 
Consuls engaged in business or exercising other functions apart from 
those pertaining to their consular duties are subject to local jurisdiction 
ñ all their activities not pertaining to the consular service. 
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Section III.—Suspension and termination of consular functions 


. ARTICLE 23 
Consular agents suspend their functions because of illness or leave of 
absence, and terminate their office: 
(a) By death; 
(b) By retirement, resignation, or dismissal; and 
(e) By the cancellation of the exequatur. 


ARTICLE 24 


The present convention does not affect obligatiors previously under- 
taken by the contracting parties through international agreements. 


ARTICLE 25 


After being signed, the present convention shall be submitted to the 
ratification of the signatory states. The Government of Cuba is charged 
with transmitting authentic certified copies to the governments for the 
aforementioned purpose of ratification. The instrument of ratification shall 
be deposited in the archives of the Pan American Union in Washington, the 
Union to notify the signatory governments of said deposit. Such notifica- 
tion shall be considered as an exchange ôf ratificaticns. This convention 
shall remain open to the adherence of non-signatory states. 


In witness whereof, the aforenamed plenipotentiaries sign the present con- 
vention in Spanish, English, French, and Portuguese, in the city of Habana, 
the 20th day of February, 1928. 


RESERVATION OF THE DELEGATION OF VENEZUELA 


On behalf of the Government that I represent, I make a reservation with 
respect to the coincidence of diplomatic and consular functions in the same 
person, because it is totally opposed to our tradition, maintained since it was 
established until the present time, in a way that admits of no change. 


CONVENTION ON MARITIME NEUTRALITY 
Signed February 20, 1928 


The Governments of the Republics represented at the Sixth International 
Conference of American States, held in the city of Habana, Republic of Cuba, 
in the year 1928; 

Desiring that, in case war breaks out between two or more states the other 
states may, in the service of peace, offer their good offices or mediation to 
bring the conflict to an end, without such an action being considered as-an 
unfriendly act; 

Convinced that in case this aim cannot be attained, neutral states have 
equal interest in having their rights respected by the belligerents; 

Considering that neutrality is the juridical situation of states which do not 
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=ke part in the hostilities, and that it creates rights and imposes obligations 
eË impartiality, which should be regulated; 

Recognizing that international solidarity requires that the liberty of 
commerce should be always respected, avoiding as far as possible unnecessary 
:ardens for the neutrals; 

Tt being convenient, that es long as this object is not reached, to reduce 
~2se burdens as much as possible; and 

Zn the hope that it will be possible to regulate the matter so that all inter- 
er concerned may have every desired guaranty; 

Mzve resolved to formulate a convention to that effect and have appointed 
tte following plenipotentiaries: 

{ere follow the names of the plenipotentiaries.] 

“Who, after having presented their credentials, which were found in good 
acd correct form, have agreed upon the following provisions: 


Szction I.—Freedom of commerce in time of war 


ARTICLE 1 

“The following rules shall govern commerce in time of war: 

2. Warships of the belligerents have the right to stop and visit on the high 
=e and in territorial waters that are not neutral any merchant ship with 
she object of ascertaining its character and nationality and of verifying 
Lather it conveys cargo prohibited by international law or has committed 
en; 7idlation of blockade. If the merchant ship does not heed the signal 

=p, it may be pursued by the warship and stopped by force; outside of 
saca a case the ship cannot be attacked unless, after being hailed, it fails to 
cbsctye the instructions given it. f 

Taea ship shall not be rendered incapable of navigation before the crew 
anc <assengers have been placed in safety. 

Z Belligerent submarines are subject to the foregoing rules. If the sub- 
rara cannot capture the ship while observing these rules, it shall not have 
th = ht to continue to attack or to destroy the ship. 


ARTICLE 2 
3-11 the detention of the vessel and its crew for violation of neutrality 
she be made in accordance with the procedure which best suits the state 
effecit g it and at the expense of the transgressing ship. Said state, except in 
the -aœ of grave fault on its part, is not responsible for damages which the 
vese may suffer. 


Section IJ.—Duties and rights of belligerents 


ARTICLE 3 


Eezerent states are obligated to refrain from performing acts of war in 
nev=z21 waters or other acts which may constitute on the part of the state 
thai ::brates them, a violation of neutrality. 


OFFICIAL DOCUMENTS 153 


ARTICLE 4 


Under the terms of the preceding article, a belligerent state is forbidden: 

(a) To make use of neutral waters as a base of naval operations against the 
enemy, or to renew or augment military supplies or the armament of its ships, 
or to complete the equipment of the latter; 

(b) To install in neutral waters radiotelegraph stations or any other ap- 
paratus which may serve as a means of communication with its military 
forces, or to make use of installations of this kind it may have established 
before the war and which may not have been opened to the public. 


ARTICLE 5 


Belligerent warships are forbidden to remain in the ports or waters of a 
neutral state more than twenty-four hours. This provision will be com- 
municated to the ship as soon as it arrives in port or in the territorial waters, 
and if already there at the time of the declaration of war, as soon as the 
neutral state becomes aware of this declaration. 

Vessels used exclusively for scientific, religious, or philanthropic purposes 
are exempted from the foregoing provisions. 

A ship may extend its stay in port more,than twenty-four hours in case of 
damage or bad conditions at sea, but must depart‘as soon as the cause of the 
delay has ceased. 

When, according to the domestic law of the neutral state, the ship may not 
receive fuel until twenty-four hours after its arrival in port, the period of 
its stay may be extended an equal length of time. 


ARTICLE 6 


The ship which does not conform to the foregoing rules may be interned by 
order of the neutral government. 

A ship shall be considered as interned from the moment it receives sioti to 
that effect from the local neutral authority, even though a petition for re- 
consideration of the order has been interposed by the transgressing vessel, 
which shall remain under custody from the moment it receives the order. 


ARTICLE 7 


In the absence of a special provision of the local legislation, the maximum 
number of ships of war of a belligerent which may be in a neutral port at the 
same time shall be three. 


ARTICLE 8 


A ship of war may not depart from a neutral port within less than twenty- 
four hours after the departure of an enemy warship. The one entering first 
shall depart first, unless it is in such condition as to warrant extending its 
stay. In any case the ship which arrived later has the right to notify the 
other through the competent local authority that within twenty-four hours 
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it vill leave the port, the one first entering, however, having the right to 
depart within that time. If it leaves, the notifying ship must observe the 
irterval which is above stipulated. 


> ARTICLE 9 


Lamaged belligerent ships shall not be permitted to make repairs in 
nzucral ports beyond those that are essential to the continuance of the voyage- 
and which in no degree constitute an increase in its military strength. 

Tamages which are found to have been produced by the enemy’s fire 
sia `n no case be repaired. 

‘he neutral state shall ascertain the nature of the repairs to be made and 
w-lsee that they are made as rapidly as possible. 


ARTICLE 10 


E=Ligerent warships may supply themselves with fuel and stores in 
xt-ral ports, under the conditions especially established by the local 
at.tLority and in case there are no special provisions to that effect, they may 
stoly themselves in the manner prescribed for provisioning in time of 
Jeee. : 


ARTICLE 11 


“Warships which obtain fuel in a neutral port cannot renew their supply in 
ske same state until a period cf three months has elapsed. 


ARTICLE 12 


‘Where the sojourn, supplying, and provisioning of belligerent ships in the 
ders and jurisdictional waters of neutrals are concerned, the provisions rela- 
sive to ships of war shall apply equally: 

l.. To ordinary auxiliary ships; 

2. To merchant ships transformed into warships, in accordance with 
—onwention VII of The Hague of 1907. 

Te neutral vessel shall be seized and in general subjected to the same 

Teacment as enemy merchantmen: 

(=) When taking a direct part in the hostilities; 

(=) When at the orders or under the direction of an agent placed on board 
ar =n enemy government; . 

(3 When entirely freight-lozded by an enemy government; 

(3) When actually and exclusively destined for transporting enemy troops 
=r fcr the transmission of information on behalf of the enemy. 

Is the cases dealt with in this article, merchandise belonging to the owner 
„Ï tLe vessel or ship shall also be liable to seizure. 

3. To armed merchantmen. 
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ARTICLE 13 


Auxiliary ships of belligerents, converted anew into merchantmen, shall 
be admitted as such in neutral ports subject to the following conditions: 

1. That the transformed vessel has not violated the neutrality of the 
country where it arrives; 

2. That the transformation has been made in the ports or jurisdictional 
waters of the country to which the vessel belongs, or in the ports of its allies; 

3. That the transformation be genuine, namely, that the vessel show 
neither in its crew nor in its equipment that it can serve the armed fleet of its 
country as an auxiliary, as it did before; 

4. That the government of the country to which the ship belongs com- 
municate to the states the names of auxiliary craft which have lost such 
character in order to recover that of merchantmen; and 

5. That the same government obligate itself that said ships shall not again 
be used as auxiliaries to the war fleet. 


ARTICLE 14 


The airships of belligerents shall not fly above the territory or the terri- 
torial waters of neutrals if it is not in confotmity with the regulations of the 
latter. 


Section ITI. — Rights and duties of neutrals 
ARTICLE 15 


Of the acts of assistance coming from the neutral states, and the acts of 
commerce on the part of individuals, only the first are contrary to neutrality. 


ARTICLE 16 


The neutral state is forbidden: 

(a) To deliver to the belligerent, directly or indirectly, or for any reason 
whatever, ships of war, munitions or any other war material; 

(b) To grant it loans, or to open credits for it during the duration of war. 

Credits that a neutral state may give to facilitate the sale or exportation of 
its food products and raw materials are not included in this prohibition. 


ARTICLE 17 


Prizes cannot be taken to a neutral port except in case of unseaworthiness, 
stress of weather, or want of fuel or provisions. When the cause has disap- 
peared, the prizes must leave immediately; if none of the indicated conditions 
exist, the state shall suggest to them that they depart, and if not obeyed shall 
have recourse to the means at its disposal to disarm them with their officers 
and crew, or to intern the prize crew placed on board by the captor. 
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ARTICLE 18 


Outside of the cases provided for in Article 17, the neutral state must re- 
Z=ase the prizes which may have been brought into its territorial waters. 


ARTICLE 19 
When a ship transporting merchandise is to be interned in a neutral state, 
zargo intended for said country shall be unloaded and that destined for others 
saall be transhipped. 
ARTICLE 20 


The merchantman supplied with fuel or other stores in a neutral state 
mhich repeatedly delivers the whole or part of its supplies to a belligerent 
vessel, shall not again receive stores and fuel in the same state. 


ARTICLE 21 


Should it be found that a merchantman flying a belligerent flag, by its 
a-eparations or other circumstances, can supply to warships of a state the 
xtpres which they need, the local authority may refuse it supplies or demand 
= the agent of the company a guaranty that the said ship will not aid or assist 
aay belligerent vessel. . 

i ARTICLE 22 

Neutral states are not obligated to prevent the export or transit at the 
=Ep2nse of any one of the belligerents of arms, munitions and in general of 
:tything which may be useful to their military forces. 

‘Transit shall be permitted when, in the event of a war between two Ameri- 
can nations, one of the belligerents is a Mediterranean country, having no 
efher means of supplying itself, provided the vital interests of the country 
torcugh which transit is requested do not suffer by the granting thereof. 


ARTICLE 23 
Neutral states shall not oppose the voluntary departure of nationals of 
cil gerent states even though they leave simultaneously in great numbers; 
lect they may oppose the voluntary departure of their own nationals going 
€& enlist in the armed forces. 


ARTICLE 24 
The use by the belligerents of the means of communication of neutral 
tes or which cross or touch their territory is subject to the measures 
Cstated by the local authority. 


ARTICLE 25 
If as the result of naval operations beyond the territorial waters of neutral 
estes there should be dead or wounded ‘on board belligerent vessels, said 
Sites may send hospital ships under the vigilance of the neutral government 


OFFICIAL DOCUMENTS 157 


to the scene of the disaster. These ships shall enjoy complete immunity 
during the discharge of their mission. 


ARTICLE 26 


Neutral states are bound to exert all the vigilance within their power in 
order to prevent in their ports or territorial waters any violation of the fore- 
going provisions. 


Section IV.—Fuljilment and observance of the laws of neutrality 
ARTICLE 27 


A belligerent shall indemnify the damage caused by its violation of the 
foregoing provisions. It shall likewise be responsible for the acts of persons 
who may belong to its armed forces, 


ARTICLE 28 


The present convention does not affect obligations previously undertaken 
by the contracting parties through international agreements. 


ARTICLE 29 ‘ 


After being signed, the present convention shall be submitted to the ratifi- 
cation of the signatory states. The Government of Cuba is charged with 
transmitting authentic certified copies to the governments for the aforemen- 
tioned purpose of ratification. The instrument of ratification shall be de- 
posited in the archives of the Pan American Union in Washington, the Union 
to notify the signatory governments of said deposit. Such notification shall 
be considered as an exchange of ratifications. This convention shall remain 
open to the adherents of non-signatory states. 

In witness whereof, the aforenamed plenipotentiaries sign the present con- 
vention in Spanish, English, French, and Portuguese, in the city of Habana, 
the 20th day of February, 1928. 


RESERVATION OF THE DELEGATION OF THE UNITED STATES or AMERICA 


The delegation of the United States of America signs the present conven- 
tion with a reservation regarding Article 12, section 3. 


RESERVATION OF THE DELEGATION OF CHILE 


The delegation of Chile signs the present convention with a reservation 
concerning Article 22, paragraph 2. 


RESERVATION OF THE DELEGATION OF CUBA 


The delegation of the Republie of Cuba signs with a reservation in refer- 
ence to Article 12, section 3.. 
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CONVENTION ON ASYLUM 
Signed February 20, 1928 


The Governments of the States of America, being desirous of fixing the 
res they must observe for the granting of asylum, in their mutual relations 
E2ve agreed to establish them 1 in a convention and to that end have appointed 
exp_enipotentiaries: 

“Here follow the names of the plenipotentiaries.] 

Who, after exchanging their respective full powers, found to be in good 
ztd due form, have agreed cn the following: 


ARTICLE 1 


Is is not permissible for states to grant asylum in legations, warships, 
zälitary camps, or military aircraft, to persons accused of or condemned 
‘<r common crimes, or to deserters from the army or navy. 

Fersons accused of or condemned for common crimes taking refuge in 
aay of the places mentioned in the preceding paragraph, shall be surrendered 
Don request of the local government. 

Should said persons take refuge in foreign territory, surrender shall be 
tecught about through extradition, but only in such cases and in the form 
æstablished by the respective treaties and conventions or by the constitution 
æd laws of the country of refuge. 


ARTICLE 2 


Asylum granted to political offenders in legations, warships, military 
camps, or military aircraft, shall be respected to the extent in which allowed, 
asa right or through humanitarian toleration, by the usages, the conventions, 
er the laws of the country in which granted and in accordance with the fol- 
lowing provisions: 

1. Asylum may not be granted except in urgent cases and for the period 
af time strictly indispensable for the person who has sought asylum to en- 
zure in some other way his safety. 

2. Immediately upon granting asylum, the diplomatic agent, commander 
Df a warship, or military camp, or aircraft, shall report the fact to the minis- 
zer of foreign relations of the state of the person who has secured asylum, or 
zc the local administrative authority, if the act occurred outside the capital. 

3. The government of the state may require that the refugee be sent out 
of the national territory within the shortest time possible; and the diplo- 
matic agent of the country who has granted asylum may in turn require 
the guaranties necessary for the departure of the refugee with due regard to 
the inviolability of his person, from the country. 

4. Refugees shall not be landed in any point of the national ey 
nor in any place too near thereto, 
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5. While enjoying asylum, refugees shall not be allowed to perform acts 
contrary to the public peace. 

6. States are under no obligation to defray expenses incurred by one 
granting asylum. 


ARTICLE 3 


The present convention does not affect obligations previously under- 
taken by the contracting parties through international agreements. 


ARTICLE 4 

After being signed, the present convention shall be submitted to the 
ratification of the signatory states. The Government of Cuba is charged 
with transmitting authentic certified copies to the governments for the afore- 
mentioned purpose of ratification. The instrument of ratification shall be 
deposited in the archives of the Pan American Union in Washington, the 
Union to notify the signatory governments of said deposit. Such notifica- 
tion shall be considered as an exchange of ratifications. This convention 
shall remain open to the adherence of non-signatory states. 

In witness whereof, the aforenamed plenipotentiaries sign the present 
convention in Spanish, English, French,. and Portuguese, in the city of 
Habana, the 20th day of February, 1928. 


RESERVATION OF THE DELEGATION oF THE UNITED STATES or AMERICA 

The delegation of the United States of America, in signing the present 
convention, establishes an explicit reservation, placing on record that the 
United States does not recognize or subscribe to as part of international 
law, the so-called doctrine of asylum. 


CONVENTION ON THE RIGHTS AND DUTIES OF STATES IN THE EVENT OF 
CIVIL STRIFE 


Signed February 20, 1928 


The Governments of the Republics represented at the Sixth International 
Conference of American States, held in the city of Habana, Republic of Cuba, 
in the year 1928, desirous of reaching an agreement as to the duties and rights 
of states in the event of civil strife, have appemted the following plenipo- 
tentiaries: 

{Here follow the names of the E IEE 

Who, after exchanging their respective full powers, which were found to 
be in good and due form, have agreed upon the following: 


ARTICLE 1 
The contracting states bind themselves to observe the following rules 
with regard to civil strife in another one of them: 
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1. To use all means at their disposal to prevent the inhabitants of their 
territory, nationals or aliens, from participating in, gathering elements, 
crossing the boundary or sailing from their territory for the purpose of start- 
ing or promoting civil strife. 

2. To disarm and intern every rebel force crossing their boundaries, the 
expenses of internment to be borne by the state where public order may have 
keen disturbed. The arms found in the hands of the rebels may be seized: 
and withdrawn by the government of the country granting asylum, to be 
returned, once the struggle has ended, to the state in civil strife. 

3. To forbid the traffic in arms and war material, except when intended. 
fcr the government, while the belligerency of the rebels has not been recog- 
nized, in which latter case the rules of neutrality shall be applied. 

4. To prevent that within their jurisdiction there be equipped, armed or 
aCapted for warlike purposes any vessel intended to operate in favor of the 
rebellion, 

ARTICLE 2 


The declaration of piracy against vessels which have risen in arms, ema- 

nażing from a government, is not binding upon the other states. 

The state that may be-injured by depredations originating from insurgent. 
“vessels is entitled to adopt the following punitive measures against them: 
Should the authors of the damages be warships, it may capture and return, 
them to the government of the state to which they belong, for their trial; 
zhould the damage originate with merchantmen, the injured state may 
zapture and subject them ta the appropriate penal laws. 

The insurgent vessel, whether a warship or a merchantman, which flies: 
the flag of a foreign country to shield its actions, may also be captured and. 
wied by the state of said flag. 


ARTICLE 3 


The insurgent vessel, whether a warship or a merchantman, equipped by 
tze rebels, which arrives at a foreign country or seeks refuge therein, shall be 
tElivered by the government of the latter to the constituted government of 
E> state in civil strife, and the members of the crew shall be considered as 
>-litical refugees. 

ARTICLE 4 

‘The present convention does not affect obligations previously undertaker. 

by the contracting parties through international agreements. : 


ARTICLE 5 


=fter being signed, the present convention shall be submitted to the rati- 
stion of the signatory states. The Government of Cuba is charged with 
‘wansmitting authentic certified copies to the governments for the aforemen- 
zed purpose of ratification. The instrument of ratification shall be depos- 


f 
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ited in the archives of the Pan American Union in Washington, the Union to 
notify the signatory governments of said deposit. Such notification shall be 
considered as an exchange of ratifications, This convention shall remain 
open to the adherence of non-signatory states. 

In witness whereof the aforenamed plenipotentiaries sign the present con- 
vention in Spanish, English, French, and Portuguese, in the city of Habana, 
the 20th day of February, 1928. ` 


CONVENTION ON THE PAN AMERICAN UNION 


Their Excellencies the Presidents of the Republics of Perú, Uruguay, 
Panamá, Ecuador, Mexico, Salvador, Guatemala, Nicaragua, Bolivia, Vene- 
zuela, Colombia, Honduras, Costa Rica, Chile, Brazil, Argentina, Paraguay, 
Haiti, Dominican Republic, the United States of America and Cuba, through 
their respective plenipotentiary delegates, have agreed upon the following 
convention, which shall be signed in the manner provided for in the final 
article: 

The American Republics, whose moral union rests on the juridical equal- 
ity of the republics of the continent and on the mutual respect of the rights 
inherent in their complete independence, desirous of promoting efficaciously 
the increasing conciliation of their economic interests and coördination of 
their social and intellectual activities, and recognizing that relations between 
peoples are regulated by law as well as by their legitimate individual and 
collective interests; 

Agree to continue their joint action of coöperation and solidarity by means 
of periodic meetings of the International Conferences of American States, 
as well as by means of organs established by virtue of international agree- 
ments, and through the Pan American Union which has its seat in Washing- 
‘ton and whose organization and functions shall be regulated by the present 
convention, in the following terms: 


ARTICLE 1.—Organs of the Union of the American States 

The Union of the American States strives for the fulfillment of its object 
through the following organs: 

(a) The International Conference of American States; 

(b) The Pan American Union under the direction of a Governing Board 
with its seat in the city of Washington; 
` (c) Every organ that may be established by virtue of conventions be- 
tween the American states. 

Each state enjoys, as of right, representation at the conferences and on the 
Governing Board. 


ÀRTICLE 2.—The International Conferences of American States 


‘The conferences shall meet at periodic intervals. The Governing Board 
of the Pan American Union, shall determine the date on which they shall 
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n=<t provided that in no case shall a longer period than five years elapse 
between conferences, except in case-of force majeure. 


ARTICLE 3. —Governing Board 

The government of the Pan American Union shall.be vested in a Govern- 
inz Eoard composed of the representatives that the American governments 
mas appoint. The appointment may devolve upon the diplomatic re- 
psesentatives of the respective countries in Washington. 

Eesides his own country, a member of the Governing Board may serve as 
special representative of one or more countries, in which case such representa- 
ti7 shall have as many votes as countries représented. 

“The Board shall elect its Chairman and Vice Chairman annually. 


ARTICLE 4.—Executive officers 

“The Governing Board shall appoint the following officers: 

+£. Director General, who shall have charge of the administration of the 
P:r American Union, with power to promote its most ample development 
in .czordance with the terms of this convention, the regulations and the 
rezelutions of the Board, to which body he shall be responsible. 

"Fhe Director General shall attend, in an advisory capacity, the meetings 
æf. -hə Governing Board; of the committees appointed by the Board, and 
of ine International Conferences of American States for the purpose of giving 
sawa information as may be required, The necessary expenses shall be paid 
~ovt of the funds of the Pan American Union. 

-+n Assistant Director, who shall act as secretary of the Governing Board. 

"Pha Director General shall prepare the internal regulations by which the 
veros divisions of the Pan American Union shall be governed, in accordance 
-w=a the provisions of the present convention, and shall submit them to the 
G-7erning Board for approval. 

“Lhe Director General shall present to the Governing Board annually, at 
k= regular session of the Board in November, a detailed budget for the en- 
sucrg fiscal year. 

“Ibe Director General shall submit to the consideration of each conference 
æf fhe American Republics a cetailed report on the work carried out by the 
Per American Union during the period preceding the meeting of the confer- 
SLE. 

“Eha Director General shall appoint, with the approval of the Governing 
Baerd, the personnel necessary to the work of the Pan American Union, en- 
deayoring as far as possible to distribute the positions among nationals of 
the countries members of the Union. 


ARTICLE 5.—Maintenance of the Pan American Union 


“Ehe Governing Board of the Pan American Union shall determine the 
<ywrSa which is to be paid by each of the governments members of the Union 
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for the maintenance of the Pan American Union. But increases in the 
budget of the Pan American Union exceeding by more than twenty-five per 
cent the budget of the preceding year shall be approved by the unanimous 
vote of the Governing Board, the representatives being given time to con- 
sult their respective governments. The quota shall be determined on the 
basis of the latest official statistics‘of population in possession of the Pan 
_ American Union on the first day of July of each year. The budget shall be 
communicated to the governments members of the Union before the first 
day of the ensuing calendar year, with an indication of the quota which 
each country shall pay, such payments to be made before the first of July 
of that year. : 

The Governing Board shall elect from among its members a committee 
charged with examining, on the dates determined by the Board, the 
accounts of the expenditures of the Union, in conformity with the 
provisions established by the regulations and the opinion of three experts 
to be appointed for the purpose. 


ARTICLE 6.—Functions of the Pan American Union 


Both the Governing Board and the Pan American Union shall discharge 
the duties assigned by this convention subject ‘to the condition that they 
shall not exercise functions of a political character. 

The functions of the Pan American Union are: 

1. To compile and distribute information and reports concerning the com- 
mercial, industrial, agricultural, social, and educational development as 
well as the general progress of the American Republics. 

2. To compile and classify information referring to the conventions and 
treaties concluded among the American Republics and between these and 
other states, as well as to the legislation of the former. 

3. To assist in the development of commercial, industrial, agricultural, 
social, and cultural relations, the study of the problems of labor and the fur- 
therance of a more intimate mutual acquaintance between the American 
Republics. 

4. To act as a Permanent Commission of the International Conferences 
of American States; to keep their records and archives; to assist in obtaining 
ratification of the treaties and conventions; to carry out and facilitate the 
execution of the resolutions adopted by the International Conferences of 
American States, within the limits of its powers; and to prepare in agreement 
with the governments the program of the International Conferences of 
American States, and submit to the conferences a project of regulations. 

5. To perform such other functions entrusted to it by the Conference 
or by the Governing Board, by virtue of the powers conferred upon it by this 
convention. Whenever a state believes that its vital interests are involved 
in a question, or that an obligation may thereby be imposed upon it, such 
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rtai- may require that the resolution of the Board be adopted by unanimous 
-05 

t. The Governing Board may promote the meeting of international con- 
žerznc2s of experts to study preblems of a technical character of common in- 
weet to the countries members of the Union, and to this end may request 
the zovernments to appoint experts to represent them at these conferences, 
~vhich shall meet at the place and time determined by the Board. 

"> carry out the purposes for which the institution is organized the Gov- 
crrag Board shall provide for the establishment of such administrative 
airicns or sections within the Pan American Union as it may deem neces- 
tary 


ARTICLE 7,—Deposit and exchange of ratifications 


Tae instruments of ratification of the treaties, conventions, protocols, 
an1 other diplomatic documents signed at the International Conferences of 
American States shall be deposited at the Pan American Union by the re- 
epesive representative on the Governing Board, acting in the name of his 
so7~ernment, without need of special credentials for the deposit of the rati- 
icnton. A record of the deposit of the ratification shall be made in a 
doz ment signed by the representative on the Board of the ratifying coun- 
-ry. by the Director General of the Pan American Union, and by the Sec- 
retary of the Governing Board. 

Tae Pan American Union shall communicate to all the states members of 
-he Union, through their representatives on the Board, the deposit of the 
rattcation. 


_RTICLE 8.—Communication of official documents to the Pan American 
Union 


Tae governments of the countries members of the Union shall transmit 
0 Żae Pan American Union two copies of the official documents and publica- 
-icts which relate to the purposes of the Union, as far as the internal legisla- 
~ica of the respective countries may permit. 


ARTICLE 9.—Codéperation between official Pan American organizations 
Sor the purpose of coérdinating the results of the work of other official 
Pæ American organizations, and of establishing relations of close coépera- 
vic ketween them, the program of work and the development of their ac- 
zies shall, as far as possible, be the subject of agreement between their 
disestive bodies and the Governing Board of the Pan American Union. 
the government’s members of the Union which may not have an efficient 
orzen for the study and investigation of Pan American affairs, shall establish 
a ecmumittee composed of persons of experience in such matters, or an office 
at'sched to the ministry of foreign affairs entrusted with Pan American 
afi- rs. 
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These committees or offices shall have the following duties: 

(a) To coéperate with their respective governments to obtain ratification 
of treaties and conventions, and to the carrying out of the agreements 
adopted by the International Conferences of American States; 

(b) To furnish the Pan American Union promptly with the information it 
may need in the preparation of its work; 

(c) To present to the Union through the proper channels such projects 
as they may consider useful to the purposes of the Union. 


ARTICLE 10 


The Governing Board of the Pan American Union shall prepare the regu- 
lations and fix the status of the members of the staff, determining their 
salaries and conditions of retirement.. 


ARTICLE 11 


All correspondence and matter transmitted through the mails to the Pan 
American Union, which bears the frank used by the Union, and all corre- 
spondence or matter transmitted by the Pan American Union, shall be car- 
ried free of charge by the mails of the American Republics. 


ARTICLE 12 ° 


The contracting states may withdraw from the Pan American Union at 
any time, but shall pay their respective quotas for the period of the current 
fiscal year. > 


ARTICLE 13 


This convention cannot be modified except in the same manner in which it 
was adopted. 


ARTICLE 14 


The present convention shall be ratified by the signatory states, and is 
open to the signature and ratification of the states represented at the Con- 
ference that may not have been able to sign. 

The President of the Conference, through the Government of the Repub- 
lic of Cuba, shall send to the governments represented at the Conference an 
authenticated copy of the present project of convention in order that, if the 
governments approve, it may receive their adhesion. For this purpose, the 
governments that adhere to the convention shall authorize their respective 
diplomatic or special representatives in the city of Habana to sign the con- 
vention. All the states having signed, the convention shall be submitted 
by each government for ratification. 

The present convention shall become effective when all the states repre- 
sented at the Conference receive notice that all the ratifications have been 
deposited with the Pan American Union, and that the adhesions and ratifi- 
cations of the twenty-one American Republics have been received. 
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Zn witness whereof, the delegates sign and affix their seals to the present 
‘ecevention. 


DECLARATION OF THE DELEGATION OF ARGENTINA 
The Argentine delegation declares, pursuant to express instructions of its 
Ccvernment, that it approves and will sign the project of convention; but 
tatit now wishes to formulate the reservation that it regrets that the eco- 
ronie principles which it upheld in the committee have not been included in 
ts convention. 
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